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REPORT  OF  COMMITTEE  ON  CANALS 

By  Mb.  Clinton,  Chairman  of  Committee  on  Canals 

The  Committee  on  Canals  begs  leave  to  submit  the  annexed  Proposed  Amend- 
ment to  Section  8  of  Article  VII  of  the  Constitution  and  recommend  its 
passage,  with  this  statement  of  the  reasons  for  the  proposal  to  amend. 

The  approaching  completion  of  the  Barge  canal  improvement  has  made  it 
necessary  to  amend  Section  8  of  Article  VII  by  defining  the  canals  to  which 
the  prohibition  against  sale,  lease  and  other  disposal  in  the  present  Constitu- 
tion applies.  The  retention  of  the  language  now  in  the  Constitution  might 
possibly  lead  to  a  misconstruction,  it  at  least  would  leave  the  intent  open  to 
misinterpretation.  In  addition  to  this,  questions  have  arisen  heretofore  in  the 
courts,  as  to  what  properties  used  in  connection  with  the  canals  were  to  be 
considered  parts  of  them  so  as  to  be  within  the  prohibition  against  sale,  etc. 
The  Committee  has  therefore  added  to  the  language  of  the  Constitution 
clauses  which  are  intended  to  include  within  the  prohibition  canal  terminals 
of  the  Erie,  the  Oswego,  the  Champlain  and  the  Cayuga  and  Seneca  canal,  as 
the  same  will  be  improved  and  become  part  of  the  Barge  canal  system,  at  the 
same  time  preserving  the  application  of  the  prohibition  to  the  Black  River 
canal.  Language  has  been  used  which  saves  as  a  portion  of  the  Barge  canal 
system  those  parts  of  the  existing  canals  which  have  been  preserved  as  a 
part  of  that  system  by  existing  statutes,  which  are  either  amendments  to  the 
laws  imder  which  the  Barge  canals  are  being  constructed  or  separate  statutes. 
The  parts  so  preserved  are,  in  some  instances,  needed  auxiliaries  as  terminals 
or  to  connect  with  the  Barge  canals,  manufacturing  localities  which  would 
otherwise  be  cut  off  from  direct  connection  with  the  improved  canals.  These 
are  not  many  and  do  not  impose  upon  the  State  the  maintenance  of  any  con- 
siderable portion  of  the  old  canals. 

In  addition  to  the  parts  preserved  by  existing  statutes  the   Committee, 

\  after  careful  consideration,  has  concluded  that  the  existing  inland  Erie  canal 

v^  from  Tonawanda  creek  to  connection  with  the  Black  Rock  harbor,  and  canal 

^  slips  I  and  2  in  the  city  of  Buffalo  should  be  made  a  part  of  the  Barge  canal 

N^  system,  even  though  not  enlarged  to  Barge  canal  capacity  at  present.     Slips 

1  and  2  in  the  city  of  Buffalo  are  needed  for  terminal  purposes  and  should 

^s^  not  be  abandoned;  and  the  inland  Erie  canal  from  Tonawanda  creek  to  ^lack 

Rock  harbor,  your  Committee  is  decidedly  of  the  opinion,  should  be  saved  as  a 

O"  part  of  that  system  in  order  to  enable  westbound  boats  with  partial  cargoes 

.  v^  or  without  cargoes  to  reach  Buffalo  from  Tonawanda  creek  without  proceed- 

^  ing  up  Niagara  river  against  the  heavy  current. 

Under  existing  statutes  the  present  Erie  canal  is  preserved  from  Rome  to 

Mohawk,  passing  through  the  city  of  Utica.    This  was  done  because  the  Barge 

canal  passes  so  far  to  the  north  of  the  manufacturing  districts  in  that  city 

that  the  expense  to  manufacturers  of  shipping  by  the  Barge  canal  would  be 

\^  greatly  increased  if  connection  by  the  existing  Erie  canal,  both  east  and  west, 

A  were  not  retained.  However,  the  saving  of  this  part  of  the  Erie  canal  in  the  city 

\^V^^         of  Utica  prevents  the  improvement  of  the  grade  of  the  city  streets  at  and  in 

the  vicinity  of  bridges  crossing  the  canal.     To  relieve  the  municipal  coudi- 

/^  tions  and  at  the  same  time  to  save  for  the  manufacturing  industries  connec- 

N^  tion  with  the  Barge  canal  through  the  existing  Erie  canal,  your  Committee 

has  deemed  it  wise  to  insert  language  in  the  Proposed  Amendment  which  will 

permit  the  present  Erie  canal  between  Schuyler  and  Third  streets  in  Utica 
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to  be  diipoBed  of  on  condition  that  a  flow  of  sufficient  water  from  Schujler 

to  Third  street  be  maintained,  as  may  be  done  by  means  of  pipes  or  otjier 
conduits.  This  Proposed  Amendment  protects  the  manufacturing  induatriea 
and  will  permit  the  lowering  of  the  bridges  and  the  street  grades. 

In  view  of  the  approaching  completion  of  the  Barge  canal  s^tem,  efforts 
have  been  made,  and  will  continue  to  be  made,  to  secure  portions  of  the 
canals  which  ma;  be  abandoned  for  particular  municipal  aud  private  pur- 
poses. In  the  opinion  of  your  committee  this  practice  should  be  stopped  as  the 
result  must  be,  if  it  be  allowed  to  continue,  that  abandonment  will  not  be 
properly  safeguarded  and  the  State  will  not  receive  proper  compenBation.  Your 
Committee  has  therefore  proposed  an  amendment  to  the  effect  that  abandon- 
ment, sale  or  other  disposition  of  canals  or  canal  property  which  shall  cease 
to  be  a  portion  of  the  canal  system  of  the  State  shall  be  pursuant  to  general 
laws  only,  which  shall  secure  to  the  State  the  fair  value  of  the  property. 

Question  having  arisen  under  a  recent  decision  of  the  Court  of  Appeals 
as  to  what  the  title  of  the  State  to  property  appropriated  to  canal  purposes 
is,  your  Committee  has  deemed  it  wise  to  propose  an  amendment  that  an- 
nounces that  title  to  be  in  fee. 

Maintenance  of  the  supply  of  water  tor  the  canals,  to  protect  commerce 
and  navigation,  and  control  over  the  flow  of  water  in  the  prisms  and  chan- 
nels, is  paramount  to  the  use  of  canal  waters  for  any  other  purpose.  Never- 
theless, in  certain  localities  and  under  certain  circumstances  (dependent  of 
the  supply  of  wat«r)  there  is  at  times  more  water  than  is  needed  for  navi- 
gation, the  use  of  which  for  power  purposes  can  bo  permitted,  subject  to 
such  control  as  will  prevent  creation  of  currents  which  will  be  impediments 
to  navigation.  This  has  been  recognized  heretofore  and  leases  have  been 
granted  for  the  use  of  surplus  waters  which  in  their  operation  have  been 
exceedingly  detrimental  and  which  have  not  compensated  the  State  fairly 
for  supplying  the  waters  to  the  leaseholders.  Your  Committee  has  therefore 
deemed  it  necessary,  for  the  protection  of  the  State,  to  propose  aa  amendment 
permitting  the  leasing  of  surplus  waters  provided  that  that  use  thereof  shall 
not  in  any  way  injure,  impair,  interfere  with  or  endanger  navigation  or  the 
construction,  use,  maintenance,  operation,  the  safety  of  the  canals  or  of 
other  property  of  the  State.  Your  Committee  has  deemed  it  wise  that  no 
lease  shall  be  granted  in  perpetuity  and  that  there  shall  be  preserved  to  the 
State  the  right,  whenever  in  the  opinion  of  those  having  charge  of  the  man- 
agement and  operation  of  the  canals,  the  needs  of  navigation  required  to 
terminate  or  suspend  the  same  and  to  regulate  and  alter  the  amount  of 
water  to  be  used  thereunder. 

AuE.iDUEhT  TO  Sbptiok  8  OF  Abticlb  7  OF  THE  Constitution 

tide  seven  of  the  Constitution  is  hereliy  amended  to  read 

ilature  shall  not  sell,  lease  or  otherwise  dispose  of  the  Erie 
nal,  the  Champlain  canal,  the  Cayuga  and  Seneca  canal, 
r  canal,  or  canal  terminola  heretofore  or  hereafter  con- 
y  easement  in  or  incuiahrance  on  such  canals  or  terminals 
r  shall  remain  the  property  of  the  state  and  under  its 
[Hie  prohibition  of  lease,  sale  or  other  disposition 
ill  not  apply  to  the  canal  known  as  the  Main  and  Eam- 


1153 

burg  strset  oanal,  situated  in  the  citj  of  Buffalo,  and  whieh  4xtandi  •asterlj 
from  the  westerly  line  of  Main  street  to  the  westerly  line  of  Hamburg  street. 
All  funds  that  may  be  derived  from  any  lease,  sale  or  other  disposition  of 
any  canal  shall  be  applied  to  the  improvement,  superintendence  or  repair 
of  the  remaining  portion  of  the  canals.  The  ca/naU  to  which  auoh  prohibition 
applies  shall  he  those  now  known  as  the  Erie,  the  Oswego,  the  ChoAnplavn, 
the  Cayuga  and  Seneca,  and  the  Blanch  River  canals  imtU  ■  the  barge  canal 
improvement  under  chapter  one  hundred  and  forty-seven  of  the  laws  of  one 
thousand  nine  hundred  and  three,  as  amended,  a/nd  chapter  three  hundred 
and  ninety-one  of  the  laws  of  one  thousand  nine  hundred  and  nine,  as 
amended,  shall  have  been  completed,  when  such  prohibition  shall  apply  only 
to  the  said  terminals,  the  Black  River  canal,  the  sa4d  improved  canals,  the 
portions  of  eansting  canals  heretofore  reserved  for  canal  purposes  by  statute, 
the  existing  inland  Erie  canal  from  Tonawanda  creek  to  connection  with  the 
Black  Rock  harhor,  and  canal  slips  numbers  one  and  two  in  the  oity  of 
Buffalo;  provided,  however,  that  in  the  city  of  Utica  that  portion  of  the 
'eaeisting  Erie  canal  between  Schuyler  and  Third  streets  may  be  sold  or  other- 
uHse  disposed  of  on  condition  that  a  flow  of  sufficient  water  from  Schuyler 
to  Third  street  to  feed  that  portion  of  the  canal  east  of  Third  street  be 
maintained.  The  abandonment,  sale  or  other  disposition  of  canals  or  canal 
property  which  shall  cea^se  to  be  a  portion  of  the  canal  system  of  this  state 
as  above  defined  shall  be  under  and  pursuant  to  general  laws  only,  and  such 
laws  shall  secure  to  the  state  the  fair  value  of  the  property  which  ma/y  be 
abandoned  and  sold. 

Property  which  has  been  or  which  moAf  hereafter  be  appropriated  for  canal 
purposes  shall  be  deemed  to  be  held  by  the  state  in  fee. 

The  legislature  may,  by  general  laws  but  not  by  special  laws,  provide  for 
the  leaMng  of  surplus  waters  of  any  of  the  State  canals  or  canal  feeders. 
No  such  lea^e  nor  the  use  of  the  waters  under  any  such  lea^e,  shall  in  any 
way  injure,  impair,  interfere  with,  or  endanger  navigation  or  the  construc- 
tion, use,  maintenance,  operation,  or  safety  of  the  canals  or  of  other  property 
of  the  state.  Each  lease  shall  be  for  a  stated  period  not  exceeding  thirty 
years,  and  shall  reserve  to  the  state  the  right  whenever  in  the  opinion  of 
those  having  charge  of  the  m>anagement  and  operation  of  the  canals  the  needs 
of  navigation  require  it,  to  terminate  or  suspend  the  same  and  to  regulate 
or  alter  the  amount  of  water  to  be  used  thereunder,  without  incurring  lia- 
bility upon  the  part  of  the  state. 

The  President  —  The  Secretary  will  read  the  Proposed  Amendment  to  the 
Constitution  reported  by  the  Committee. 

The  Secretary  —  Proposed  Amendment  to  the  Constitution.  To  amend  Sec- 
tion 7  of  Article  VIII  of  the  Constitution. 

Second  reading  —  To  amend  Section  7  of  Article  VIII  of  the  Consrtitution. 

The  President  —  Any  special  motion  to  be  made  regarding  the  disposition 
ot  this  Proposed  Amendment  to  the  Constitution?  Referred  to  the  Com- 
mittee of  the  Whole. 

Any  further  reports  of  standing  committees? 

Reports  of  select  committees. 

Third  reading. 

Unfinished  business  of  general  orders. 

Special  orders. 
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General  orders. 

The  Secretary  will  call  the  calendar. 

The  Secretary  —  No.  733,  General  Order  No.  10,  by  Mr.  A.  E.  Smith. 

No.  751,  General  Order  No.  13,  by  Mr.  Dunmore. 

Mr.  Dunmore  —  Amendment  moved. 

The  Secretary  —  No.  740,  General  Order  No.  16,  by  Mr.  Tanner. 

No.  729,  General  Order  No.  16,  by  Mr.  J.  G.  Saxe. 

Mr.  J.  G.  Saxe  —  Mr.  President. 

The  President  —  Mr.  J.  G.  Saxe. 

Mr.  J.  G.  Saxe  —  Since  Monday  night,  there  being  quite  a  number  of  in- 
quiries in  this  Chamber  made  to  me  as  to  the  health  of  this  particular  ewe 
lamb  of  mine,  and  there  seems  to  be  a  rumor  in  the  Convention  that  I  ask 
that  it  be  excused  for  the  balance  of  the  session  because  of  illness  in  the 
family. 

1  don't  know  just  exactly  from  what  different  sources  these  rumors  come 
but  1  know  that  a  great  many  of  them  come  from  the  members  of  the  Com- 
mittee who  love  my  amendment  for  itself  alone  and  I  want  to  give  notice  to* 
all  the  members,  so  that  there  shall  not  be  any  misunderstanding,  that  this 
amendment  is  in  full  health  and  vigor  and  will  be  moved  at  the  proper  time. 
The  only  reason  that  I  have  not  moved  it  earlier  or  do  not  move  it  to-day  is 
that  there  are  two  different  matters  which  I  think  distinctly  have  precedence. 
The  first  is  such  general  amendments  as  may  be  proposed  by  the  Committee 
on  Suffrage  to  the  same  section.  The  Committee  will  hold  its  final  hearing,  as 
X  understand,  to-day  on  the  balance  of  the  Proposed  Amendment  to  the  same 
section,  and  when  it  makes  report  thereon  I  think  this  should  be  taken  up 
nrst  so  that  we  shall  have  general  discussion  on  the  main  details  of  the  sec- 
tion before  we  take  up  this  controversial  question  of  a  State  convention;  and 
secondly  I  think  we  ought  to  dispose  of  the  broad  questions  of  the  Proposed 
Amendment  to  the  Bill  of  Rights  as  suggested  by  Judge  O'Brien  and  the  Pro- 
posed Amendment  by  Mr.  Barnes,  which  is  also  very  general  in  its  terms, 
before  we  come  right  down  to  the  question  of  whether  or  not  we  are  pre- 
pared to  do,  as  virtually  all  of  us  are  agreed,  and  restore  the  State  convention. 

The  Secretary  —  General  Order  No.  17,  Print  No.  741,  by  the  Committee  on 
Legislative  Organization. 

Mr.  Brackett  —  Moved. 

General  Order  No.  19,  Print  No.  743,  by  Mr.  R.  B.  Smith. 

General  Order  No.  20,  Print  No.  744,  by  Mr.  R.  B.  Smith. 

The  President  —  Three  numbers  on  the  calendar  having  been  moved  the 
Convention  will  now  go  into  Conunittee  of  the  Whole  for  consideration  of 
the  calendar. 

Will  Mr.  F.  L.  Young  take  the  Chair. 

(Mr.  F.  L.  Young  takes  the  Chair.) 

The  Chairman  —  The  Convention  is  now  in  Committee  of  the  Whole. 

The  Clerk  will  read. 

Mr.  M.  Saxe  —  Mr.  Chairman. 

The  Chairman  —  Mr.  M.  Saxe. 

Mr.  M.  Saxe  —  I  move  that  we  continue  the  discussion  on  General  Order 
No.  28,  Printed  No.  756,  upon  which  we  were  busy  yesterday  afternon  when 
the  hour  of  adjournment  was  reached. 

Mr.  Wickersham  —  I  second  the  motion. 
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The  Chairman  —  The  motion  is  that  we  proceed  with  the  disisussion  on 
the  tax  bill.  Those  in  favor  of  that  motion  will  say  Aye,  opposed  No. 
Carried. 

Mr.  M.  Saxe. 

Mr.  M.  Saxe  —  Mr.  Chairman,  we  are  now  proceeding  with  the  consideration 
of  the  proposed  article  on  taxation,  section  by  section.  At  the  time  of  ad- 
journment yesterday  we  had  mider  consideration  the  first  section,  and 
particularly  the  first  sentence  of  the  first  section :  "  The  power  of  taxation 
shall  never  be  surrendered,  suspended  or  contracted  away." 

The  Chairman  (interrupting)  — I  think  the  speaker  is  entitled  to  the 
attention  of  the  House  on  this  important  bill. 

Mr.  M.  Saxe  —  During  that  discussion  an  important  suggestion  was 
made  with  reference  to  the  language  of  the  first  sentence,  so  far  as  the 
securities  of  the  State  and  the  political  divisions  of  the  State  are  con- 
cerned. iNow,  while  in  my  own  mind  I  am  satisfied  that  there  is  a  distinc- 
ticff  which  is  recognized  by  the  courts  between  contracting  away  the  power 
of  taxation  generally  and  the  agreement  that  the  State  or  a  political  division 
of  the  State  may  make  through  the  Legislature  of  the  State  not  to  tax 
its  own  securities,  which  is  agreeing  not  to  exercise  the  power  of  taxation, 
still  perhaps  in  order  that  there  may  be  no  question  about  it,  and  if  we  are 
agreed  that  what  we  want  to  do  here  is  to  prohibit  by  our  constitutional 
mandate  the  contracting  away  of  the  power  of  taxation,  it  might  be  wise 
to  make  it  perfectly  clear  that  such  a  provision  does  not  apply  to  the 
securities  of  the  State  or  a  political  division  of  the  State. 

However,  in  order  to  make  it  a  little  clearer,  I  should  like  to  read  from 
Judson  on  Taxation  with  respect  to  the  taxation  by  a  State  ^r  municipality 
of  its  own  security.  Mr.  Judson  on  page  74,  quoting  from  a  Virginia  case, 
says:  "The  power  of  the  State  to  impose  a  tax  upon  her  own  obligations^ 
is  a  subject  upon  which  there  has  been  a  difference  of  opinion  among  jurists 
and  statesmen.  On  the  one  hand,  it  has  been  contended  that  such  a  tax  is, 
in  conflict  with  and  contrary  to  the  obligation  assumed ;  that  the  obligation  to 
pay  a  certain  simi  is  inconsistent  with  a  right,  at  the  same  time,  to  retain  a 
portion  of  it  in  the  shape  of  a  tax,  and  that  to  impose  such  a  tax  is,  therefore, 
to  violate  a  promise  of  the  government." 

It  goes  on  to  say, —  citing  Hamilton  on  Public  Credit,  third  volume,  pages 
514  to  518, —  and  adds  that,  on  the  other  hand,  it  is  urged  that  the  bonds  of 
every  State  are  property  in  the  hands  of  its  creditors  and  as  such  they  should 
bear  their  due  proportion  of  the  public  burden. 

Now,  perhaps,  in  order  to  eliminate  all  possible  doubt,  I  would  make  this 
suggestion  that  we  amend  the  first  sentence,  in  effect,  as  follows:  "The 
power  of  taxation  shall  never  be  surrendered,  suspended  or  contracted  away, 
except  as  to  the  securities  of  the  State  or  a  political  division  thereof." 

A  Delegate  —  Read  it  again. 

Mr.  M.  Saxe  —  I  am  requested  to  read  it  again.  "The  power  of  taxation 
shall  never  be  surrendered,  suspended  or  contracted  away,  except  as  to  the 
securities  of  the  State  or  a  political  division  thereof." 

Now  I  have  no  pride  of  opinion  in  that  particular  language.  I  merely  make 
that  as  a  suggestion  by  way  of  amendment  to  the  broad  language  of  the 
sentence  as  it  stands  at  present,  so  that  all  doubt  may  be  removed  as  to  the 
contract  which  the  State  may  make  for  itself  or  for  a  political  division, 
excepting  securities,  its  own  securities,  or  the  securities  of  a  political  division, 
from  taxation. 
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Mr.  Wagner  —  Mr.  Clxairman. 

The  Chairman  —  Mr.  Wagner. 

Mr.  Wagner  —  Will  the  delegate  yield? 

Mr.  M.  Saxe  —  Certainly. 

Mr.  Wagner  —  The  effect  of  your  amendment  now  makes  it  very  clear,  does 
is  not,  that  the  State  will  have  no  power,  or  the  Legisilature  would  have  no 
power,  to  enact  legislation  which  would  give  an  exemption  forever  upon  any 
subject-matter  on  which  there  is,  say,  one  Initial  tax  paid.  You  will  prevent 
forever  the  passage  of  legislation  giving  exemptions  of  taxation  except  upon 
State  securities  or  securities  issued  by  subdivisions  of  the  State.  Is  not  that 
the  effect  of  your  proposal? 

Mr.  M.  Saxe  —  Let  me  answer  that  this  way,  Mr.  Chairman.  That  is 
exemption  by  contract. 

Mr.  Wagner  —  By  contract.  In  other  words  the  Secured  Debt  Law,  if 
passed  after  this  provision  were  adopted,  would  really  not  be  an  exemption 
and  those  paying  the  tax  upon  the  theory  that  they  would  forever  be  exefaipt 
would  have  a  mistaken  notion  of  their  rights,  and  the  Legislature  in  the 
following  year,  after  promising  exemption  by  law,  could  repeal  the  exemption 
Is  not  that  the  effect  of  it? 

Mr.  M.  Saxe  —  Yes,  provided  that  you  agree  with  me  that  such  legislation 
as  the  Secured  Debt  Law  is  not  a  legal  contract. 

Mr.  Wagner  —  Well,  then,  by  adopting  this  provision  you  prohibit  the  L^s- 
lature  ever  making  such  a  contract,  because  this  becomes  an  implied  provision 
of  that  contract. 

Mr.  M.  Saxe— That  is  right. 

Mr.  Wagner  —  Really  an  express  provision  of  the  contract. 

Mr.  Sheehan  —  Mr.  Chairman.  In  other  words,  Mr.  Saxe,  do  I  rightly  un- 
derstand your  concession  to  be  that  if  this  amendment  now  proposed  by  you 
were  adopted,  the  Legislature  could  not  pass  another  secured  debt  exemption 
law?    That  is  a  fact,  is  it  not? 

Mr.  M.  Saxe  —  That  is  correct. 

The  Chairman  —  Will  Mr.  Saxe  kindly  send  his  amendment  to  the  desk 
and  will  all  amendments  proposed  be  handed  up  to  the  desk? 

Mr.  A.  E.  Smith  —  Mr.  Chairman. 

The  Chairman  —  Mr.  A.  E.  Smith. 

Mr.  A.  E.  Smith  —  When  the  session  adjourned  last  evening,  I  was  on  my 
feet  about  to  ask  the  gentleman  from  New  York  a  question.  The  beginning  of 
Section  1  reads:  "The  power  of  taxation  shall  never  be  surrendered,  sus- 
pended or  contracted  away."  I  take  it  that  that  means  the  power  of  the  State 
to  tax.  I  am  not  particular  about  having  a  reply  by  mail,  Mr.  Chairman. 
(Laughter.) 

Mr.  M.  Saxe  —  Mr.  Chairman,  at  the  next  Constitutional  Convention  the 
gentleman  may  have  a  reply  by  "female,"  but  at  the  present  moment  I  am 
trying  to  write  out  this  amendment  for  the  desk,  and  if  he  will  bear  with  me 
for  a  moment,  I  will  answer  him  directly. 

Now,  Mr.  Chairman,  if  the  genial  gentleman  will  be  kind  enough  to  repeat 
his  question  I  will  endeavor  to  answer  it. 

Mr.  A.  E.  Smith  —  I  say,  "The  power  of  taxation  shall  never  be  surren- 
dered, suspended  or  contracted  away."  I  take  it  that  that  means  the  power 
of  taxation  by  the  State. 
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Mr.  M.  Saxe  —  What  further  has  the  gentleman  in  mind?  Of  course  it 
is  the  power  in  the  State  but  if  he  has  in  mind  the  power  exercised  by  the 
localities,  he  must  bear  in  mind  that  it  is  the  power  of  the  State  which  they 
exercise  through  a  delegation  of  it. 

Mr.  A.  E.  Smith  —  Well,  would  this  in  the  Constitution  prohibit  the  Legis- 
lature from  delegating  to  the  city  of  New  York  the  right  to  tax  anything  that 
is  not  now  taxed? 

Mr.  M.  Saxe  —  Mr.  Chairman,  certainly  not. 

Mr.  Wickersham  —  Mr.  Chairman,  will  the  gentleman  yield?  I  understand 
that  this  would  prohibit  the  city  of  New  York  from  entering  into  a  contract 
to  the  effect  that  it  would  not  in  the  future  impose  a  tax  upon  any  kind  of 
property.    Take  for  example  the  subway. 

Suppose  an  aerial  railway  should  in  the  development  of  the  future  be  the 
approved  means  of  rapid  transit?  The  city  of  New  York  under  such  a  pro- 
vision as  is  now  suggested  could  not  make  a  contract  furthering  the  construc- 
tion of  any  such  means  of  transport  with  the  agreement  that  it  should  never 
be  subject  to  taxation. 

Mr.  M.  Saxe  —  My  answer  to  that  is  this:  That  if  you  take  the  narrow 
construction  that  has  been  considered  here  with  respect  to  the  power  of  taxa- 
tion, that  might  be  so;  but  there  is  a  distinction  between  public  property  and 
private  property. 

Mr.  Wickersham  —  Will  the  delegate  yield? 

Mr.  M.  Saxe  —  Certainly. 

Mr.  Wickersham  —  I  think  the  delegate  does  not  get  my  distinction.  Ex- 
emptions are  strictly  construed  — 

Mr.  M.  Saxe  —  That  is  so. 

Mr.  Wickersham  —  and  any  doubt  in  the  question  as  to  the  extent  of 
exemption  is  resolved  against  the  person  claiming  the  exemption  and  goes  to 
the  public. 

•Mr.  M.  Saxe  —  Yes,  that  is  the  usual  rule. 

Mr.  Wickersham  —  So  that  I  understand  what  the  delegate  means  is  to 
provide  in  the  future  that  neither  the  State  nor  one  of  its  subordinate  agents 
shall  bargain  away  and  agree  to  exempt  any  particular  property  from  taxation 
in  the  future,  save  only  in  the  case  of  obligation  of  the  State  or  by  one  of  its 
political  subdivisions.    Is  not  that  the  effect  of  the  proposed  provision? 

Mr.  M.  Saxe  —  That  is  quite  right,  but  what  I  had  in  mind  was  this,  that 
it  still  could  exempt  property  for  a  term  of  years  and  particularly  public 
property  so  that  there  would  be  no  question  about  that. 

Mr.  Wickersham  —  Will  the  delegate  yield? 

Mr.  M.  Saxe  —  Yes. 

Mr.  Wickersham  —  Does  the  delegate  mean  to  say  that  imder  this  lan- 
guage property  could  be  exempted  for  any  term  of  years  except  obligations  of 
securities  of  the  State  or  political  subdivisions  thereof? 

Mr.  M.  Saxe  —  Not  by  contract.    The  exemption  would  be  subject  to  repeal. 

Mr.  Wickersham  —  Could  it  by  anything?    Could  it  by  law  or  contract? 

Mr.  M.  Saxe  —  No,  no. 

Mr.  Wickersham  —  Well,  that  is  the  point. 

Mr.  A.  E.  Smith  —  I  am  unable  to  read  this. 
(Interruption  by  gavel.) 

The  Chairman  —  Mr.  Byrne. 
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Mr.  Byrne  —  Mr.  Wickersliam  has  suggested  that  we  might  have  an  aerial 
railroad  in  New  York.  There  is  no  suggestion  in  your  Ck>nmiittee  to  tax 
the  air  in  the  city  of  New  York,  is  there? 

Mr.  M.  Saxe  —  That  was  not  raised,  to  my  knowledge. 

Mr.  Wagner  —  Why  not,  why  not? 

Mr.  A.  E.  6mith  — Mr.  President. 

The  Chairman  — Mr.  A.  E.  Smith. 

Mr.  A.  E.  Smith  —  I  am  unable  to  read  this  in  such  a  way  as  to  make  the 
example  that  Mr.  Wickersham  just  gave  fit  what  I  have  in  mind.  That  would 
be  surrendering  or  suspending  the  tax.  But  what  we  are  dealing  with  here 
is  the  power.  Now  the  aerial  railroad  case  has  to  do  with  the  tax,  but  not 
with  the  power  to  tax.  If  you  read  it,  it  says  "  the  power."  You  leave  out 
the  words  "the  tax"  and  read  it  for  a  minute,  and  it  says  the  power  shall 
never  be  surrendered.  Now,  how  can  the  Legislature  say  to  the  city  of  New 
York,  "You  can  hereafter  include  as  realty  the  right  and  the  privilege  to 
have  a  signboard  in  the  air?"  It  is  a  surrender  of  the  power.  Let  us  leave 
the  word  "  taxation  "  out  altogether  and  let  us  talk  about  the  power. 

Mr.  M.  Saxe  —  Mr.  President,  I  fail  to  see  the  point  of  Mr.  Smith's  ques- 
tion or  statement. 

Mr.  D.  Nicoll  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  question? 

The  Chairman  —  Will  the  gentleman  yield  for  a  question? 

Mr.  M.  Saxe  —  Yes. 

Mr.  D.  Nicoll  —  What  existing  evil  is  aimed  at  by  this  amendment? 

Mr.  M.  Saxe  —  What  is  the  question? 

Mr.  D.  Nicoll  —  What  existing  evil  is  aimed  at  by  this  amendment? 

Mr.  M.  Saxe  —  Well.  I  cannot  name  a  clearer  one  than  the  Secured  Debt 
Law. 

Mr.  Wagner  —  Mr.  Chairman,  will  the  delegate  yield? 

The  Chairman  —  Will  the  del^ate  yield  to  Mr.  Wagner  ? 

Mr.  M.  Saxe  —  Certainly. 

Mr.  Wagner  —  We  have  been  talking  about  the  Secured  Debt  Law  for  three 
days,  and  we  have  talked  about  it  as  an  exemption.  As  a  matter  of  fact, 
under  a  strict  construction,  would  you  call  the  privileges  given  under  the 
Secured  Debt  Law  as  exemptions?  Isn't  it  the  diflference  between  paying  a 
yearly  tax  upon  a  certain  subject-matter  which  is  taxed,  and  paying  one 
definite  tax?  Isn't  it  really  a  commutation  and  not  an  exemption,  and  this 
exemption  clause  we  have  been  discussing  in  connection  with  the  Secured 
Debt  Law  does  really  not  affect  it. 

Mr.  M.  Saxe  —  Now,  Mr.  Chairman,  let  me  try  to  make  myself  clear  again, 
if  I  can.  What  I  am  directly  aiming  at  is  this  vice  on  the  part  of  the  legis- 
lature trying  to  reach  property  which  is  local,  and  locally  assessable,  and 
taking  it  away  from  the  local  assessors  by  exempting  it  from  local  taxation 
and  commuting  the  tax  by  putting  a  low  State  rate  on  it. 

Don't  you  see  that  you  are  gradually  drying  up  the  source  of  revenue  so 
far  as  the  localities  are  concerned?  Now,  the  State  has  that  power  to  do  it, 
and  if  it  wants  to  do  it,  all  right,  but  don't  do  it  by  the  process  of  exemption. 
That  is  the  vice  in  all  of  these  things;  gradually  you  are  exempting  all 
property  from  local  taxation,  and  where  are  you  going  to  come  out? 

Mr.  A.  E.  Smith  —  Mr.  Chairman,  will  the  gentleman  yield  ? 

The  Chairman  —  Will  the  gentleman  yield  to  Mr.  Smith  ? 
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Mr.  M.  Saze  —  Certainly. 

Mr.  A.  K  Smith — I  would  like  to  ask  the  gentleman  from  New  York  if 
the  secured  d^>t  tax  was  a  surrender  of  the  power  of  taxation? 

Mr.  M.  Saxe  —  Not  in  my  opinion,  because  there  was  no  contract  there. 

Mr.  A.  £.  Smith  —  Then,  I  would  like  to  ask  him  if  it  was  a  suspension  of 
the  power  to  tax? 

Mr.  M.  Saxe  —  Not  in  my  opinion,  for  the  same  reason. 

Mr.  A.  E.  Smith  —  I  would  like  to  ask  him  if,  by  its  provisions  it  contracted 
away  the  power  to  tax? 

Mr.  M.  Saxe  —  Well,  I  contend  that  it  was  not  a  contract  — 

Mr.  A.  E.  Smith  —  Ko,  that  is  not  the  question. 

Mr.  M.  Saxe  —  Therefore,  it  did  not. 

Mr.  A.  £.  Smith  —  It  did  not.  Hien,  how  does  this  cure  the  secured  debt 
tax? 

Mr.  M.  Saxe  —  Don't  you  see  that  it  will  be  ineffectual  to  pass  that  sort 
of  legislation  in  the  future?  It  is  not  going  to  cure  what  has  gone  over  the 
dam.  I  am  looking  for  the  future.  I  want  to  stop  the  drying  up  of  the 
source  of  local  taxation. 

Mr.  A.  E.  Smith  —  Mr.  Chairman,  the  gentleman  just  admitted  that  the 
Secured  Debt  Tax  Law  did  not  surrender,  did  not  suspend  and  did  not  con- 
tract  away  the  power  of  taxation.  So  that,  therefore,  if  this  was  adopted 
and  in  the  Constitution,  an  identical  bill  could  pass  next  year. 

Mr.  M.  Saxe  —  Well,  now,  perhaps  I  may  have  misunderstood  the  point 
that  the  gentleman  was  driving  at.  I  have  said  that  I  did  not  consider  the 
Secured  Debt  Tax  Law  a  contract,  and  therefore  it  could  be  repealed. 

Now,  the  question  has  been  raised  that,  at  least,  it  is  a  moral  obligation  and 
it  should  not  be  repealed.  Under  this  language,  while  in  itself  I  frankly 
admit  this,  that  there  may  be  a  question  as  to  whether  it  will  absolutely  cure 
the  evil  of  such  legislation  as  the  Secured  Debt  Law,  but  it  will  tend  to  stop 
such  legislation. 

Mr.  A.  E.  Smith  —  That  is  what  I  would  like  to  have  the  delegate  explain 
to  me,  how  it  will  stop  it. 

Mr.  M.  Saxe  —  Well,  because  the  invitation  won't  amount  to  anything. 
Unless  people  know  they  are  going  to  be  secure  in  their  exemptions,  they  won't 
take  advantage  of  them,  and,  therefore,  it  will  be  ineffectual  to  pass  such 
legislation.    It  will  not  be  used  as  a  vehicle  of  exempting  property. 

Mr.  Wagner  —  Mr.  Chairman,  will  the  delegate  yield? 

The  Chairman  —  Will  the  delegate  yield  to  Mr.  Wagner  ? 

Mr.  M.  Saxe  —  Yes. 

Mr.  Wagner  —  Isn't  what  you  are  after  here  this:  That  the  exemption,  ii 
if  be  an  exemption,  in  the  Secured  Debt  Tax  Law,  may  be  a  contract  that  the 
State  entered  into;  I  mean  that  is  a  mooted  question,  and  has  not  been 
definitely  determined,  that  the  Legislature  might  have  contracted  away  the 
right. 

Now,  what  you  are  proposing  to  do  is  that  never  again  can  they  contract 
away  the  power  of  taxation.  So  that,  if  this  provision  is  adopted  an  effective 
Secured  Debt  Law  could  not  be  passed  in  the  future. 

Mr.  M.  Saxe  —  Quite  right,  Mr.  Chairman. 

Mr.  Wickersham  —  Mr.  Chairman,  will  the  delegate  yield  for  a  question  ? 

The  Chairman  —  Will  the  gentleman  yield  to  Mr.  Wickersham  for  a  ques- 
tion? 
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Mr.  M.  Saxe  —  Yes. 

Mr.  Wickersham  —  Wouldn't  it  also  prevent  the  Legislature  from  in  the 
future  granting  exemptions  to  charitable  institutions,  cemeteries,  places  used 
for  the  purposes  of  education  or  what  not,  from  taxation? 

Mr.  M.  Saxe  —  It  would  prohibit  the  granting  of  contractual  exemptions. 

Mr.  Wickersham  —  Well,  in  other  words,  it  would  prohibit  not  merely 
granting  contractual  exemptions;  it  would  prohibit  the  Legislature  from 
suspending  or  surrendering  the  power  to  tax  a  particular  piece  of  property, 
whether  in  consideration  of  the  resulting  benefits  to  the  public,  in  considera- 
tion of  the  assiunption  of  a  portion  of  the  public  burdens  by  the  object  of  the 
exemption,  or  in  consideration  of  some  actual  payment  in  money  or  in  land. 

Let  me  cite  an  instance.  The  late  Mr.  Harriman  granted  a  large  piece  of 
land  in  Orange  county,  I  believe,  to  the  State  of  New  York,  on  consideration 
that  his  adjoining  land  should  be  exempt  from  taxation  for  a  long  time. 

Now,  I  take  it  that  this  provision  would  prevent  the  State  in  the  future 
from  entering  into  any  such  agreement. 

Mr.  M.  Saxe  —  Absolutely.  That  is  the  intention  of  it.  It  is  just  to  pre- 
vent those  kinds  of  contracts  on  the  part  of  the  Legislature.  And  that  is  a 
very  happy  illustration  which  Mr.  Wickersham  has  given. 

I  now  move  the  question  on  this  sentence  as  amended. 

Mr.  Ostrander  —  Will  the  gentleman  yield  for  an  amendment? 

The  Chairman  —  Will  the  gentleman  yield  to  Mr.  Ostrander  ? 

Mr.  M.  Saxe  —  Certainly. 

Mr.  Ostrander  —  While  this  matter  of  contracting  away  the  power  to  tax 
and  this  question  of  the  Secured  Debt  Law  is  under  consideration,  I  want  to 
offer  an  amendment  which  I  think  will  be  for  the  benefit  of  myself  and  some 
others,  by  adding,  "  But  any  farmer  may  register  his  farm  with  the  Comp- 
troller, pay  a  tax  of  one-half  of  one  per  cent,  of  the  fair  market  value 
thereof,  and  said  farm  shall  be  forever  thereafter  free  from  taxation  thereon." 
(Laughter.) 

The  Chairman  —  The  question  is  on  the  amendment  offered  by  Mr.  Saxe. 

Mr.  Sanders  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  question  ? 

The  Chairman  —  Will  the  gentleman  yield  to  Mr.  Sanders  for  a  question  ? 

Mr.  M.  Saxe  —  Certainly. 

Mr.  Sanders  —  I  would  like  to  ask  Mr.  Saxe  whether  he  intends,  by  the 
amendment  he  proposed  this  morning  to  the  first  sentence  of  the  article,  the 
tax  article,  to  provide  that  the  State  might  make  a  contract  to  exempt  its 
own  bonds  after  they  are  issued  and  in  the  hands  of  investors,  or  whether  he 
intended  only  to  allow  the  contract  to  be  made  at  the  time  of  the  original 
issue  of  the  bond? 

Mr.  M.  Saxe  —  Mr.  Chairman,  I  think  under  this  language  the  State  could 
make  this  contract  at  any  time.  I  think  if  the  contract  is  made  at  the  time 
the  bonds  are  issued  it  would  come  under  the  old  line  of  decisions,  that  it  is 
entirely  within  the  power  of  the  State  to  agree  not  to  exercise  its  power  of 
taxation,  which  it  does  when  it  issues  tax-free  securities,  which  often  occurs, 
that  it  will  not  exercise  its  power  of  taxation,  and  that  is  the  agreement  it 
makes. 

Now,  under  this  provision,  there  is  no  question.  I  think  that  the  Legis- 
lature can  pass  at  any  time  an  agreement  exempting  the  securities  of  the 
State  or  a  political  division  the 
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Mr.  Sanderi  —  Mr.  Chairman,  that  is  as  I  understood  the  language.  Will 
the  gentleman  yield  for  a  question  ? 

The  Chairman  —  Will  the  gentleman  yield  to  Mr.  Sanders  for  a  further 
question? 

Mr.  M.  Saxe  —  Certainly. 

Mr.  Sanders  —  I  would  like  to  ask  the  further  question,  What  is  the  reason 
for  permitting  it  after  the  bonds  are  issued  and  in  the  hands  of  investors,  any 
ipore  than  there  is  reason  in  permitting  it  in  the  case  of  other  securities? 

Mr.  M.  Saxe  —  That  would  be  entirely  within  the  discretion  of  the  Legisla- 
ture. 

Mr.  Wickerahara  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  question  ? 
The  Chairman  —  Will  the  gentleman  yield  to  Mr.  Wicker&ham  for  a  ques- 
tion? 

Mr.  M.  Saxe  —  Certainly. 

Mr.  Wickersham  —  Would  it  not  be  of  great  value  to  the  State,  or  might 
it  not  be,  to  have  the  power  in  connection  with  the  extension  of  the  time  of 
the  payment  of  some  of  its  obligations  to  exempt  them  from  future  taxation, 
and  might  it  not  have  a  very  distinct  effect  upon  the  rate  of  interest  at 
which  an  outstanding  obligation  might  be  extended? 
Mr.  M.  Saxe  —  Decidedly,  Mr.  Chairman. 
Mr.  Byrne  —  Mr.  Chairman,  will  the  gentleman  yield? 
The  Chairman  —  Will  the  gentleman  yield  to  Mr.  Byrne  for  a  question? 
Mr.  M.  Saxe  —  Certainly. 

Mr.  Byrne  —  If  I  understood  you  correctly  in  answer  to  Senator  Wagner's 
ques-tion,  you  said  this  clause  would  prevent  the  passage  of  a  law  like  the 
Secured  Debt  Law;  is  that  true? 

Mr.  M.  Saxe  —  If  the  proposers  of  the  law  had  in  mind  making  a  contract, 
it  would  prevent  l^islation  contractual  in  effect. 

Mr.  Byrne  —  Mr.  Chairman,  will  the  gentleman  yield  for  another  question? 
The  Chairman  —  Will  the  gentleman  yield  to  Mr.  Byrne  for  another  ques- 
tion? 

Mr.  M.  Saxe  —  Certainly. 

Mr.  Byrne  —  The  mere  fact  that  the  State  does  not  exercise  its  power  and 
at  some  time  does  do  something  of  this  character,  that  does  not  take  the  power 
away,  does  it? 

Mr.  M.  Saxe  —  I  do  not  think  I  understand  the  gentleman's  question. 
Mr.  Byrne  —  Simply  because  the  State  at  some  time  passes  some  law  re- 
lieving from  taxation,  or  granting  a  commutation,  whatever  you  choose  to 
call  it,  does  not  take  the  power  away  from  the  State? 

Mr.  M.  Saxe  —  Let  me  try  to  make  it  clear  again.  The  gentleman  must 
distinguish  between  a  legislative  act  which  is  a  mere  governmental  policy  and 
a  legislative  act  which  amounts  to  a  contract.  If  the  legislature  grants  an 
exemption  which  is  contractual  in  its  nature,  exempting  property  from  taxa- 
tion in  perpetuity,  it  has  contracted  away  the  power  of  taxation  with  respect 
to  that  property;  that  is  the  point. 

Mr.  Byrne  —  Will  the  gentleman  yield  again? 
The  Chairman  —  Will  the  gentleman  yield  again  ? 
Mr.  M.  Saxe  —  Certainly. 

Mr.  Byrne  —  But  if,  as  you  have  answered  to  Delegate  Smith,  these  words 
would  not  have  prevented  the  passage  of  such  a  law;  what  is  there  in  them 
now  that  would  prevent  it  in  the  future? 
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Mr.  M.  Saxe  —  The  difficulty  with  Mr.  Smith's  question  is  this,  that  it  is 
not  settled  as  a  matter  of  law  whether  the  Secured  Debt  Law  which  has  been 
passed  is  a  contract  or  not.    It  is  contended  that  it  is  not  a  contract. 

The  Chairman  —  The  question  is  on  the  amendment  offered  by  Mr.  Saxe. 
The  Clerk  will  read  — 

Mr.  C.  A.  Webber  —  Mr.  Chairman. 

Ihe  Chairman  —  Mr.  C.  A.  Webber. 

Mr.  C.  A.  Webber  —  The  question  haft  been  asked  as  to  whether  there  is 
any  present  necessity  for  the  passage  of  such  an  amendment  as  this.  I  think 
that  it  has  already  been  pointed  out  very  clearly  that  there  is  an  urgent 
present  necessity. 

I  referred  yesterday  to  the  numerous  cases  that  had  been  passed  upon  only 
within  the  last  year  by  our  own  Court  of  Appeals  in  reference  to  contract  or 
claimed  contracts  of  exemption;  exemptions  which,  if  they  had  been  in  the 
form  of  a  contract,  as  they  were  supposed  to  be,  would  have  been  irrevocable. 
Now  the  power  exists  to-day  to  make  such  irrevocable  exemptions  unless  we 
prevent  the  desire  for  such  irrevocable  exemptions.  It  exists  to-day  as  much 
as  it  did  in  the  years  gone  by  when  these  exemptions  were  granted  when  they 
were  supposed  to  be  irrevocable  exemptions.  There  are  people  to-day  estab- 
lishing various  foimdations  for  beneficent  or  other  purposes  who  are  only 
too  anxious  to  obtain  for  those  foundations  exemptions,  and  they  can  go  to 
the  Legislature  to-day  and  if  the  Legislature  will  make  a  contract  with  them 
they  can  obtain  perpetual  exemptions.  Now  that  is  an  existing  possibility 
to-day.  The  Court  of  Appeals  within  the  last  two  years  has  declared  that 
this  is  possible;  that  if  they  make  the  form  of  contract  there  is  no  revoking 
it  at  any  time.  Now  we  want  to  prevent  that.  That  is  an  existing  possibil- 
ity, and  a  grave  possibility.  We  want  also  to  prevent  an  impossible  question 
upon  this  Secur^  Debts  Law.  There  is  grave  question,  grave  question  by 
everybody  in  fact  that  holds  secured  debt  that  has  been  exempted.  There  is 
the  claim  that  he  has  perpetual  exemption.  Now  we  want  to  remove  any 
possible  misconception  as  to  that.  If  it  is  a  contract  we  want  to  say  that  no 
"nch  contract  shall  ever  be  entered  into  in  the  future.  If  it  is  not  a  contract 
we  don't  affect  it  at  all;  the  Legislature  has  the  power  to  go  along  and  do 
ar  it  has  been  doing,  but  it  must  be  understood  that  the  people  have  the  right 
to  have  it  understood  and  clearly  stated  that  these  exemptions,  if  they  are 
contracts,  cannot  be  made.  If  they  are  not  contracts  they  are  subject  to 
revocation  at  any  time. 

Now  in  regard  to  the  question  that  was  asked  by  General  Wickersham  as 
to  whether  by  any  possibility  this  might  affect  the  general  charitable  exemp- 
tions I  want  to  read  from  the  opinion  of  the  United  States  Supreme  Court 
in  the  one  of  the  old  cases  on  this  very  point:  "  The  idea  that  the  State  by 
exempting  from  taxation  certain  property  parts  with  a  portion  of  its  sov- 
ereignty is  of  modern  growth  and  so  is  the  argument  that  if  a  State  may 
part  with  this  in  one  instance  it  may  in  every  other,  so  as  to  divest  itself  of 
the  sovereign  power  of  taxation.  ♦  ♦  ♦  The  assumption  that  a  State  in 
exempting  certain  property  from  taxation  relinquishes  a  part  of  its  sovereign 
power  is  imfounded.  The  taxing  power  may  select  its  objects  of  taxation; 
and  this  is  generally  regulated  by  the  amount  necessary  to  answer  the  pur- 
poses of  the  State.  Now  the  exemption  of  property  from  taxation  is  a  ques- 
tion of  policy  and  not  of  power.     •     •     ♦ 
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"  But  it  is  said  that  the  State  cannot  barter  away  any  part  of  its  sov- 
ereignty. No  one  ever  contended  that  it  could.  A  State  granting  privileges 
to  a  bank  with  the  view  of  affording  a  sound  currency  or  of  advancing  any 
policy  connected  with  the  public  interest  exercises  its  sovereignty  for  a  public 
purpose  of  which  it  is  the  exclusive  judge.  This  act,  so  far  from  parting 
with  any  of  its  sovereignty,  is  an  exercise  of  it,  and  no  one  can  deny  this  power 
to  the  Legislature.  Has  it  not  the  right  to  select  the  objects  of  taxation,  and 
determine  the  amount?  To  deny  either  of  these  is  to  take  away  State  sov- 
ereignty. It  must  be  admitted  that  the  State  has  the  sovereign  power  to  do 
this  and  it  would  have  the  sovereign  power  to  impair  or  annul  the  contract 
so  made  had  not  the  Constitution  of  the  United  States  inhibited  the  exercise 
of  such  a  power.  The  vague  and  undefined  and  indefinable  notion  that  every 
exemption  from  taxation  or  a  specific  tax  which  withdraws  certain  objects 
from  the  General  Tax  Law  affects  .the  sovereignty  of  the  State  is  indefensible." 

Now  it  is  in  order  to  meet  that  very  situation  that  because  it  is  a  con- 
tract — 

Mr.  Wickersham  —  Will  the  delegate  yield  to  a  question  ? 

Mr.  C.  A.  Webber  —  Certainly. 

Mr.  Wickersham  —  Will  you  give  me  the  citation  you  have  been  reading? 

Mr.  C.  A.  Webber  —  The  Piqua  Branch  of  the  State  Bank  of  Ohio,  Plaintiff 
in  error,  v.  Jacob  Knoop,  Treasurer  of  Miami  County,  16  Howard,  360.  There 
were  a  number  of  opinions  written  in  that  case. 

Mr.  Wickersham  —  May  I  ask  the  delegate,  is  it  not  the  case  that  sincf 
that  decision  and  the  earlier  decisions  the  decisions  of  the  Supreme  Court  of 
the  United  States  have  gone  very  much  further  than  indicated  there  and 
have  recognized  the  binding  character  of  the  contract  of  exemption  to  the 
extent  embraced  in  the  exemption!  in  derogation  of  the  taxing  power  and  is 
operating  against  that  power  as  to  say  it  is  a  contracting  away  of  the  State 
power  to  tax? 

Mr.  C.  A.  Webber  —  That  is  the  very  thing  they  have  done  here.  They 
have  said  that  the  State  having  made  the  contract  the  United  States  Constitu- 
tion would  prevent  the  State  from  revoking  that  contract. 

Mr.  Wickersham  —  Therefore  to  that  extent  the  State  has  contracted  away 
its  power. 

Mr.  C.  A.  Webber  —  It  has  contracted  away  its  power  because  of  the  United 
States  Constitution.  That  is  the  point.  But  it  has  the  right  to  grant  ex- 
emptions provided  it  is  not  a  contract.  Now,  the  general  exemption  of  charita- 
ble purposes,  churches,  etc.,  is  not  in  the  nature  of  a  contract.  It  can  be 
revoked  to-morrow,  and  that  is  what  you  have  provided  in  your  language  of 
to-day,  the  very  language  we  propose  in  this  article,  that  it  may  revoke  at 
any  time.    In  making  a  contract  you  cannot  reroke. 

The  Chairman  —  The  Chair  is  informed  that  several  amendments  on  this 
question  are  pending.  The  rule  requires  that  they  be  taken  up  in  the  order 
in  which  they  were  offered.    The  Clerk  will  read  the  first  amendment. 

The  Secretary  —  By  Mr.  Griffin:    Page  2,  Section  2,  after  the  word  "only  "— 

Mr.  M.  Saxe  —  Mr.  Chairman,  we  are  not  dealing  with  the  second  section, 
The  understanding  is  we  are  treating  this  article  section  by  section. 

The  Chairman  —  Yes,  that  is  right. 

Mr.  M.  Saxe — And  we  are  confining  ourselves  to  the  first  section. 
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The  Secretary  —  By  Mr.  Wickeriham:  Lines  4  and  6,  itrike  out  the  s«i- 
tence  beginning  with  the  word  ''  The  "  and  ending  with  the  word  "  away  "  and 
insert  the  following:  ''The  power  of  taxation  shall  always  remain  in  the 
State  and  shall  never  be  abridged." 

The  Chairman  —  The  question  is  on  the  motion  offered  by  Mr.  Wickersham. 

Mr.  C.  A.  Webber  —  Mr.  Chairman. 

The  Chairman  —  I  understand  the  discussion  is  closed  now,  Mr.  Webber. 

Mr.  Wickersham  —  I  withdraw  that  amendment,  Mr.  Chairman. 

The  Chairman  —  The  amendment  is  withdrawn.    The  Clerk  will  read. 

The  Secretary  —  By  Mr.  Cullinan :  Page  1,  line  6,  after  the  word  "  away  " 
strike  out  period  [.]  and  add  the  following:  "  but  an  exemption  from  taxation 
may  be  granted  by  a  general  law  upon  the  affirmative  vote  of  two-thirds  of 
all  the  members  of  each  House  of  the  Legislature." 

Mr.  M.  Saxe  —  Mr.  Chairman,  that  does  not  change  the  effect  of  the  re- 
maining sentence  whatsoever,  and  in  view  of  the  amendment  which  I  sug- 
gested this  morning  for  improving  the  first  sentence,  I  think  it  would  be 
unwise  to  adopt  that  amendment  by  Mr.  Cullinan  at  this  time. 

The  Chairman  —  Is  the  Committee  ready  to  vote  on  the  proposed 
amendment? 

Mr.  Wickersham  —  I  notice  Mr.  Cullinan  is  not  here.  Possibly  that  had 
better  be  passed  imtil  he  comes  in.    I  believe  he  is  in  some  Committee  room. 

The  Chairman — The  Clerk  calls  my  attention  to  a  provision  of  the  rules 
which  says  that  these  amendments  must  be  disposed  of  in  their  order. 

Mr.  Wickersham  —  Very  good. 

Mr.  Latson  —  Mr.  Chairman,  may  the  amendment  be  read  again  ? 

The  Chairman  —  It  is  printed  on  the  calendar  of  the  day,  on  page  3  of 
to-day's  calendar. 

Mr.  M.  Saxe  —  Mr.  Chairman,  if  I  may  be  permitted  to  make  an  explana- 
tion, the  amendment  appears  at  the  top  of  page  1 129  of  the  Eecord  of  yester- 
day, and  one  can  see  at  a  glance  that  all  it  does  is  to  connect  the  first  sentence 
as  it  stood  originally  with  the  last  sentence  of  the  first  section  of  the  article, 
making  those  two  sentences  into  one  and  eliminating  the  two  sentences  which 
were  rejected  yesterday.  Now,  in  view  of  the  fact  that  I  have  offered  an 
amendment  for  the  improvement  of  the  first  sentence,  I  think  it  would  be 
unwise  to  adopt  Mr.  Cullinan's  amendment  at  this  time.  It  might  be  better 
to  consider  it  after  we  have  passed  on  the  amendment  to  the  first  sentence. 

Mr.  Wickersham  —  Question. 

The  Chairman  —  The  question  is  upon  the  amendment  offered  by  Mr.  Culli* 
nan.  Those  in  favor  of  that  amendment  will  say  Aye.  Those  who  are  opposed 
will  say  No.    The  amendment  is  lost. 

The  Clerk  will  read  the  next  proposed  amendment. 

The  Secretary  —  By  Mr.  Wickersham,  lines  5  and  6,  strike  out  sentence 
beginning  with  "  No  "  and  ending  with  word  "  law.** 

Mr.  Wickersham — Those  next  two  amendments  were  accepted  yesterday; 
when  made  they  were  accepted  by  the  mover  of  the  measure  and  incorporated 
in  the  matter  under  consideration  now. 

Mr.  M.  Saxe  —  That  is  my  understanding.  The  second  and  third  sentences 
were  stricken  out  yesterday. 

The  Chairman  —  I  suppose  it  raises  the  question  whether  or  not  Mr. 
Saxe  is  in  a  position  to  amend  his  own  bill  by  consent  in  that  way. 
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Mr.  Wickersham  —  Perhaps  a  motion  that  those  two  amendments  be  in- 
corporated would  be  better.  I  make  that  motion,  that  is,  that  the  sentence 
beginning  with  the  word  "  No "  and  running  down  to  line  8,  **  modification 
or  repeal"  be  stricken  out. 

The  Chairman  —  For  the  information  of  the  House,  the  Clerk  will  read  the 
two  amendments  proposed  by  Mr.  Wickersham.    Read  the  first  one. 

The  Secretary  —  Lines  5  and  6,  strike  out  sentence  beginning  with  word 
"  No,**  and  ending  with  word  "  law." 

The  Chairman  —  Those  in  favor  of  that  motion  will  please  say  Aye,  opposed, 
No.    The  motion  is  carried. 

The  next  amendment. 

The  Secretary  —  By  Mr.  Austin,  lines  6,  7  and  8,  strike  out  sentence  begin- 
ning with  word  "  Laws  "  and  ending  with  word  **  repeal." 

Mr.  Austin  —  Mr.  Chairman,  that  was  favorably  acted  upon  yesterday. 

The  Chairman  —  Only  by  consent,  that  is  all.     The  motion  is  made  now  — 

Mr.  Austin  (interrupting)  — It  was  strieken  out  by  a  vote  of  this  House 
yesterday. 

The  Chairman  —  The  Clerk  says  there  was  no  vote.  Those  in  favor  of  the 
proposed  amendment  will  say  Aye.    Those  opposed  will  say  No.    Carried. 

The  Secretary  —  By  Mr.  Wickersham,  page  1,  line  9,  after  word  "exemp- 
tion "  insert  the  words  "  from  taxation." 

Mr.  M.  Saxe  —  That  was  accepted  yesterday. 

The  Chairman — ^Those  whp  are  in  favor  of  this  proposed  amendment  will 
say  Aye,  opposed  No.    The  motion  is  carried. 

The  next  proposed  amendment  is  the  amendment  offered  by  Mr.  Saxe  this 
morning.    The  Clerk  will  read. 

The  Secretary  —  By  Mr.  M.  Saxe,  amend  by  adding  at  line  5,  after  the 
word  "away",  the  following:  "except  as  to  the  securities  of  the  State  or 
a  political  division  thereof." 

Mr.  M.  Saxe  —  Question. 

The  Chairman  —  The  motion  is  before  the  House.  Those  in  favor  of  it 
will  say  Aye,  opposed  No.    Carried. 

Mr.  Wickersham  —  Mr.  Chairman,  the  period  after  the  word  "away"  in 
line  5  should  be  stricken  out  in  order  to  bring  that  in,  and  I  so  move. 

Mr.  M.  Saxe  —  Certainly.    I  thought  that  was  understood. 

The  Chairman  —  The  motion  is  on  the  elimination  of  the  period  in  line  5. 
Those  in  favor  will  say  Aye,  opposed  No.  The  motion  is  carried.  Now 
the  motion,  as  I  understand  it,  is  on  the  amended  section.  The  Clerk  will 
read  the  section  as  amended. 

The  Secretary  —  Section  1.  The  power  of  taxation  shall  never  be  sur- 
rendered, suspended  or  contracted  away,  except  as  to  the  securities  of  the  State 
or  a  political  division  thereof.     ♦     ♦     ♦  '» 

Mr.  Marshall  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Marshall. 

Mr.  Marshall  —  We  have,  for  the  sake  of  uniformity,  used  the  words  "  civil 
division "  instead  of  "  political  division "  throughout  the  Constitution  and 
I  move  that  the  word  "  civil "  be  substituted  for  the  word  "  political." 

Mr.  M.  Saxe  —  Accepted. 

The  Chairman —  Mr.  Marshall  moves  that  the  word  "  civil "  be  substituted 
in  place  of  the  word  "  political "  in  the  amended  section. 
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Mr.  M.  Saxe  —  One  moment.  May  not  a  question  arise  there  as  to  school 
districts,  Mr.  Marshall? 

Mr.  Marshall  —  That  would  be  a  civil  division. 
Mr.  C.  A.  Webber  —  What  particular  wording  was  that? 
Mr.  Marshall —  " Civil "  instead  of  "political" 

Mr.  C.  A.  Webber  —  I  want  to  call  the  attention  of  the  Convention  to  the 
fact  that  a  tax  district  in  our  present  Tax  Law  is  defined  as  a  political  sulH 
division  of  the  State  for  purposes  of  taxation.  That  was  the  reason  for 
the  selection  of  that  word  "  political." 

Mr.  Marshall  —  Among  the  first  amendments  that  were  adopted  in  Com- 
mittee of  the  Whole,  there  was  one  with  regard  to  extra  compensation.  After 
much  discussion,  we  finally  decided  that  the  word  "civil"  should  be  used 
instead  of  the  word  "political"  subdivision.  The  Constitution  uses  the 
words  "civil  division"  in  several  of  the  sections,  and  our  hope  has  been 
that  we  might  have  uniformity  of  expression  in  the  Constitution  and  not 
have  the  words  "  civil  division  "  used  in  one  instance  and  "  political  division  " 
in  another,  thus  creating  a  doubt  where  none  should  exist.  The  words  "  civil 
division"  relate  to  any  division  of  the  State,  of  the  territory  of  the  State, 
whether  it  shall  be  a  coimty,  a  town,  a  city,  a  ward,  a  tax  district  or  a 
school  district.    That  is  a  civil  division. 

Mr.  M.  Saxe  —  Mr.  Chairman,  with  that  explanation  in  the  Record,  I  think 
it  is  entirely  immaterial  and  it  is  advisable  in  the  interest  of  uniformity 
to  substitute  the  word  "  civil "  for  "  political." 
Mr.  C.  A.  Webber  —  I  agree  thoroughly  after  that  explanation. 
The  Chairman  —  The  question  is  on  the  amendment  offered  by  Mr.  Marshall. 
Those  in  favor  will  say  Aye,  opposed  No.    The  motion  is  carried. 
Now  the  Clerk  will  read  the  amended  section  again. 

The  Secretary  —  "  Section  1.  The  power  of  taxation  shall  never  be  surren- 
dered, suspended  or  contracted  away,  except  as  to  the  securities  of  the  State 
or  a  civil  division  thereof.  Hereafter  no  exemption  from  taxation  shall  be 
granted  except  by  general  laws  and  upon  the  affirmative  vote  of  two-thirds  of 
all  the  members  elected  to  each  House." 
Mr.  Austin  —  Mr.  Chairman. 
The  Chairman  —  Mr.  Austin. 

Mr.  Austin  —  I  just  want  to  say  one  word  about  this  section  as  it  now 
stands.  The  discussion  which  has  taken  place  here  this  morning  and  yester- 
day afternoon  has  convinced  me  that  there  is  just  one  thing  left  in  it,  which, 
if  enacted  into  law,  will  not  involve  us  in  unknown  difficulties  and  will  be 
productive  of  some  good  result,  and  that  is  the  provision  that  no  exemption 
shall  be  granted  except  by  two-thirds  vote  of  the  Legislature.  That  provision 
can  be  very  well  added  upon  the  present  provision  of  law,  wluch  prohibits 
the  enactment  of  any  private  bill  granting  exemption,  which  is  not  repealed 
by  this  proposed  article;  and  it  therefore  seems  to  me  that  we  ought  to  reject 
this  whole  section,  leaving  it  to  the  Conmiittee  on  Taxation  to  bring  in  as  an 
amendment  to  the  other  section  of  the  Constitution  an  amendment  for  our 
consideration  which  will  only  provide  that  no  exemption  shall  be  granted 
except  upon  the  two-thirds  vote  of  the  Legislature,  and  I  therefore  move  that 
the  whole  section  be  stricken  out. 
Mr.  M  Saxe  —  Mr.  Chairman. 
The  Chainnaii — Mr.  SaxQ. 
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me  say  in  answer  to  the  observations  by  Mr.  Austin 

I  Taxation  studied  this  proposition  for  some  two  months. 

jh  discussion  of  every  sentence  in  this  proposed  article. 

of  the  best  exponents  versed  in  the  subject  of  taxation. 

conclusions  to  some  of  the  best  authorities,  men  like 

Columfbia,  men  like  Professor  Bullock  of  Harvard,  men 

of  Cornell,  the  leaders  of  economic  thought  in  this 

►roved  of  the  conclusions  of  the  Committee,  in  the  main. 

,  in  direct  answer  to  Mr.  Austin,  as  to  the  fear  that  we 

on  some  unknown  sea,  no  progress  would  ever  be  made 

)p  because  of  such  a  fear.    I  think  it  has  been  made  very 

ight  to  be  accomplished  by  this  proposed  article.    This 

first  section  of  it,  certainly,  with  which  we  are  dealing 

Y  in  the  public  interest  and  ought  to  be  adopted  by  this 

—  Mr  Chairman, 
r.  C.  A.  Webber. 
- 1  have  listened  through  all  this  discussion  for  any  real 

sentence,  which  is  really  the  object  of  attack,  should 
b  for  the  reason  that  it  seemed  to  interfere  with  certain 
lid  not  want  to  interfere  with.  Now  we  have  cleared 
as  to  that,  and  it  has  not  been  pointed  out  that  there  is 
,  covered  by  this  sentence  that  anybody  can  reasonably 
iovered  by  it.  I  do  not  think  that  there  is  anybody  in 
v\rants  the  Legislature  to  have  the  power  to  exempt  for- 
.ilroad  in  order  to  encourage  the  railroad;  the  stock  of 
encourage  the  bank;  the  properties  of  any  charitable 
to  encourage  the  charity,  or  the  passage  of  any  Secured 
t  is  the  objection  to  it?  What  specific  reason  is  there 
)e  passed?  There  are  reasons  why  it  should  be  passed, 
specific  reason  why  it  should  not  be  passed,  and  I  ask 
ti  why  we  ought  to  vote  in  favor  of  wiping  it  out. 
ik  for  a  rising  vote,  Mr.  Chairman. 

have  heard  no  second  to  the  motion   offered  by  Mr. 

econd  the  motion. 

is  moved  and  seconded  that  the  amended  section,  num- 
n  the  Proposed  Amendment.  Those  who  are  in  favor  of 
Aye.  Those  who  are  opposed  will  say  No.  The  Noes 
Noes  have  it. 

3  upon  the  amended  section  as  read  by  the  clerk.     Does 
have  it  read  again  before  voting  on  it.    The  Clerk  will 

3ction    1.  The   power   of   taxation   shall   never   be   sur- 

)r  contracted  away,  except  as  to  tne  securities  of  the 

on  thereof.    Hereafter  no  exemption  from  taxation  shall 

general  laws  and  upon  the  affirmative  vote  of  two-thirds 

ected  to  each  House. 

ion. 

c  for  a  rising  vote. 


1168 

Mr.  Wickersham  —  Mr.  Chairman,  before  we  take  a  vote  on  that^  I  would 
like  to  call  attention  to  just  one  word  there  that  I  did  not  notice  before,  and 
I  do  it  for  the  purpose  of  making  a  motion  in  the  future  rather  than  at 
present.  **  Hereafter  no  exemption  from  taxation  shall  be  granted  except  by 
general  laws  — "  Now,  Mr.  Chairman,  I  am  inclined  to  think  that  perhaps 
a  greater  evil  exists  in  the  granting  of  special  advantages  by  general  laws, 
than  in  the  granting  of  special  advantages  by  particular  laws  that  make  clear 
what  it  is  that  is  granted.  I  have  introduced  and  shall  call  up  at  an  appro- 
priate time  a  measure  designed  to  meet  the  enactment  of  special  laws  for 
particular  purposes  in  such  a  way  that  those  who  seek  advantages  from  the 
Legislature  shall  do  so  in  public,  shall  make  clear  their  purposes  and  shall 
get  from  the  L^islature  only  what  is  asked  after  full  public  hearing  on 
notice  to  every  one  who  is  interested,  and  shall  get  it  from  the  legislature 
in  the  light  of  a  pitiless  publicity  and  not  under  the  guise  of  some  general 
law  which  nobody  understands  but  the  framer.  I  am  inclined  to  think,  Mr. 
Chairman,  that  we  have  gone  too  far  with  this  theory  of  enacting  general 
laws,  to  accomplish  all  of  our  purposes,  and  that  one  reason  why  the  statute 
law  of  this  State  is  in  such  a  state  of  continual  uncertainty .  lies  in  the 
fact  that  a  great  deal  of  legislation  that  should  be  granted,  if  at  all,  by 
general  laws  which  indicate  clearly  their  purpose  and  which  should  probably 
not  be  granted  under  any  circumstances,  can  only  be  secured  through  general 
laws,  the  purpose  of  which  no  man  but  the  framer  understands.  I  am 
inclined  to  think  that  if  any  exemption  from  taxation  is  to  be  granted  it 
should  be  granted  by  a  private  bill  introduced  upon  notice,  advertised  to  the 
world,  explained  in  open  hearing,  and  concerning  which  the  public  and  the 
Legislature  had  full  knowledge.  Reserving,  therefore,  the  right  to  further 
move  to  amend  this  provision,  in  view  of  whatever  disposition  may  be  made 
of  the  measure  that  I  have  introduced  I  shall  not  object  to  this  section  coming 
before  you. 

The  Chairman  —  A  rising  vote  is  a&^ed  for  on  this  proposition. 

Mr.  3ames  —  Mr.  Chairman. 

Mr.  Sheehan  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Sheehan. 

Mr.  Sheehan  —  It  seems  to  me  the  Convention  ought  to  be  very  slow  in 
putting  its  seal  of  approval  upon  this  proposition  even  as  it  is  now  suggested 
to  be  amended  by  Mr.  Saxe.  The  proposition  as  we  have  it  now  is  that  "  The 
power  of  taxation  shall  never  be  surrendered,  suspended  or  contracted  away, 
except  as  to  the  securities  of  the  State,  or  a  civil  division  thereof."  The 
man  does  not  live  who  can  tell  the  difficulties  that  may  confront  this  State 
within  the  next  twenty  years.  None  of  us  can  see  what  conditions  may  arise. 
Whether  they  be  internal  or  whether  they  be  external,  international  or  other- 
wise, with  which  our  country  and  necessarily  our  State  may  be  confronted, 
when  the  very  existence  of  our  country  and  of  our  State  will  depend  upon 
our  ability  to  raise  money  by  way  of  taxation  when  that  time  comes.  It 
may  well  be  that  giving  exemptions  to  securities  of  the  State  or  the  civil 
divisions  thereof  may  not  amoimt  to  anything  in  times  like  that.  It  may  well 
be  that  the  securities  which  the  State  or  its  civil  divisions  would  issue  would 
have  no  market,  and  it  might  be  well  within  the  province  of  the  Legislature 
when  the  time  comes  to  see  to  it  that  the  only  way  possible  for  them  to  raise 
revenue  would  be  by  making  some  exemption  in  the  nature,  if  you  will,  of  the 
Secured  Debt  Law,  or  some  other  scheme  — 


1169 

Mr.  M.  Saze  (interrupting)  —  Mr.  Chairman,  will  the  gentleman  yield 
for  a  question  y 

The  Chairman  —  Will  the  gentleman  yield? 

Mr.  Sheehan  —  Certainly. 

Mr.  M.  Saxe  —  Does  not  the  gentleman  recognize  that  the  power  of  taxa- 
tion is  plenary,  tha^  the  State  could  confiscate  all  the  property  within  the 
State,  if  need  be,  in  order  to  raise  money.  I  can  imagine  no  situation  such 
as  the  gentleman  pictures  that  the  State  could  not  deal  with,  and  deal  with 
it  very  easily. 

Mr.  Sheehan  —  Well,  now,  of  course,  the  gentleman  is  drawing  altogether 
too  much  on  his  imagination.  I  am  trying  to  look  at  a  situation  that  may 
really  seriously  exist  in  this  State  within  the  next  twenty  years.  It  may 
well  be  that  some  kind  of  emergency  may  arise  that  will  compel  us  to  go  tempo- 
rarily into  the  money  market  for  the  purpose  of  getting  money;  it  may  be  that 
we  will  have  to  resort  to  temporary  expedients  by  way  of  taxation  for 
the  purpose  of  meeting  a  great  crisis,  and  I  say  that  we  should  not  tie  the 
hands  of  the  Legislature,  that  we  ought  to  trust  the  Legislature  on  propo- 
sitions of  that  kind  to  face  such  a  situation  when  the  time  comes  and  deal 
with  it,  and  deal  with  it  intelligently  then,  and  that  we  ought  not  for 
twenty  years  to  tie  absolutely  the  hands  of  the  Legislature  in  this  respect. 

Mr.  C.  A.  Webber  —  Mr.  Chairman. 

The  Chairman  —  Mr.  C.  A.  Webber. 

Mr.  C.  A.  Webber  —  There  is  one  answer  to  that  that  I  think  ought  to 
be  sufficient.  All  the  State  has  to  do  in  such  a  situation  as  that  is  to  pay 
sufficient  interest  to  cover  the  tax. 

Mr.  Ostrander  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Ostrander. 

Mr.  Ostrander  —  You  do  not  have  to  wait  for  a  time  of  war  or  a  time  of 
stress;  the  Legislature  has  already  made  a  fool  of  itself  with  regard  to  this 
Secured  Debt  Law.  Now  if  I  went  to  a  man  with  a  note  and  told  him  I 
would  pay  him  50  per  cent,  on  that  note,  if  he  would  let  me  have  the 
rest  of  it,  every  court  knows  that  that  contract  is  without  any  considera- 
tion. If  a  man  comes  down  with  securities  on  which  he  should  pay  a  tax 
and  does  not  pay  a  little  tax  and  then  the  same  thing  is  done,  that  is 
exactly  the  same  principle  as  the  one  which  applies  to  the  note.  Now  the 
Legislature  should  never  be  permitted  to  make  such  bargains  as  that. 

The  man  that  has  a  little  farm  pays  a  tax  on  the  whole  of  it.  He 
doesn't  get  a  third  of  the  return  from  his  property  that  the  man  does  who 
is  holding  these  securities  which  he  is  bringing  from  outside  the  State 
and  getting  exempt  from  taxation  here. 

Now,  if  nobody  is  to  have  any  exemption  then  I  don't  press  this  amend- 
ment which  I  offered  in  a  rather  jocose  spirit  a  few  minutes  ago,  that  the 
man  who  is  struggling  hard  with  the  burden  of  debt  should  be  free  along- 
side of  the  man  who  does  not  have  to  struggle  much  with  the  secured  debt 
he  has  got;  but  if  we  are  coming  to  a  proposition  where  the  door  is  to  be 
left  wide  open  for  everybody  to  bring  in  his  bonds  and  pay  five  cents  and 
get  away  from  taxation  forever,  then  I  think  we  ought  to  leave  the  doo> 
fully  wide  open  for  the  man  who  is  struggling  to  meet  the  interest  on  the 
mortgage  on  his  farm  and  let  him  have  a  little  rest  from  taxation  himself. 

Now,  when  the  time  comes  when  we  have  war  and  crtress  we  are  all 
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patriotic  enough,  I  think,  to  turn  in  and  allow  our  property  to  be  con- 
fiscated, if  necessary,  but  while  we  are  in  times  of  profound  peace  I 
don't  think  we  ought  to  confiscate  the  property  of  one  fellow  and  allow 
the  other  fellow  to  go  free. 

The  Chairman  —  The  question  is  on  the  adoption  of  the  Proposed  Amend- 
ment as  amended. 

Mr.  Barnes  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Barnes. 

Mr.  Barnes  —  Next  Wednesday  there  is  a  special  order  of  No.  754,  which 
may  conflict,  if  adopted,  with  this  proposed  section.  I  am  not  entirely  dear 
on  that  point  at  this  time,  and,  therefore,  I  simply  wi^  to  make  a  record  that 
whatever  vote  may  be  taken  at  this  time  I  trust  that  in  the  event  that  754 
is  favorably  acted  upon,  that  this  section  will  be  re-examined. 

Mr.  Wickershara  —  What  is  the  number  ? 

Mr.  Barnes  —  No.  754. 

The  Chairman  —  The  question  is  on  the  adoption  of  this  section  as  amended. 

Mr.  M.  Saxe  —  Mr.  Chairman,  I  ask  for  a  rising  vote. 

The  Chairman  —  A  rising  vote  is  asked  for.  All  in  favor  of  the  adoption 
will  please  rise.  Be  seated,  please.  Those  who  are  opposed  may  rise.  Be 
seated,  please.    Ayes,  72.    Noes,  25.    The  amendment  appears  to  be  adopted. 

The  desk  force  asks  me  to  call  the  attention  of  the  delegates  to  the  strict 
provisions  of  Rule  27.  In  explanation  of  it  that  certain  work  performed 
yesterday  was  not  concluded  and  does  not  appear  in  the  Record  and  does  not 
appear  upon  the  calendar. 

Rule  27  seems  to  contemplate  the  conclusion  of  a  day's  work  by  formal 
action,  and  it  appears  to  me  that  unless  the  work  is  concluded  all  the  work 
that  is  done  falls,  and  that  it  has  to  be  taken  up  anew. 

The  reason  of  the  rule  seems  to  be  that  we  must  expedite  our  work  as  con- 
cluded and  not  delay  it. 

Mr.  Wickersham  —  Mr.  Chairman,  do  I  understand  the  Chair  to  suggest 
that  if  the  Committee  rises  without  having  completed  its  work  ihat  all  the 
work  done  falls? 

The  Chairman  —  That  seems  to  be  the  fact. 

Mr.  Wickersham  —  That  is  not,  Mr.  Chairman, — 

The  Chairman  —  With  the  exception  of  amendments  that  have  been  actually 
adopted. 

Mr.  Wickersham  —  Mr.  Chairman,  with  due  deference,  that  is  not  the  pro- 
cedure that  was  followed  by  the  last  Convention,  and  it  certainly  is  not  a 
procedure  in  conformity  with  what  would  be  reasonable,  and  it  seems  to  me 
the  correct  procedure  is  that  which  was  adopted  by  the  last  Convention,  that 
when  a  Committee  rises  and  reports  progress  and  asks  leave  to  sit  on  the  fol- 
lowing day  and  continue  its  discussion  the  following  day  when  it  goes  into 
the  Committee  of  the  Whole,  the  matters  pending  before  it  are  taken  up  and 
proceeded  with  as  though  there  had  been  a  recess  and  that  is  what  we  did. 

Mr.  Olcott  —  That  is  what  we  did  this  morning. 

Mr.  Wickersham  —  That  is  what  we  did  this  morning,  and,  therefore,  if 
the  Chair's  suggestion  is  correct,  we  would  lose  the  benefit  of  any  discussion 
or  action  that  we  did  not  close. 

The  Chairman  —  Mr.  Wickersham,  the  desk  force  flay  they  will  take  that 
matter  up  with  you  privately. 

The  Clerk  will  read  th^  '  -  of  business. 
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The  Secretary  —  Section  2.  Taxes  shall  be  imposed  by  general  laws  and 
for  public  purposes  only.  The  Legislature  shall  prescribe  how  taxable  sub- 
jects idiall  be  assessed  and  provide  for  officers  to  execute  laws  relating  to  the 
assessment  and  collection  of  taxes^  any  provision  of  any  other  article  of  this 
Constitution,  to  the  contrary  notwithstanding.  The  Legislature  shall  provide 
for  the  supervision,  review  and  equalization  of  such  tax. 

Mr.  Austin  —  Mr.  Chairman. 

Mr.  Chairman  —  Mr.  Austin. 

Mr.  Austin  —  With  a  great  deal  of  delight  I  listened  to  the  accoimts  of  the 
two  months'  consideration  the  Taxation  Committee  have  given  this  article. 
It  is  with  great  delight  that  I  listened  to  Delegate  Webber  tell  how  every  word 
has  been  weighed. 

I  want  to  say  that  I  think  the  first  sentence  of  this  section  was  weighed  in 
an  hypothecary  scale.  It  seems  to  me  that  it  must  have  been  conceived  in 
the  rumbling  caverns  of  an  erratic  constitutional  mind.  After  all  this  de- 
liberation and  weighing  of  words  they  produce  here  a  declaration  to  be  in- 
serted in  the  Constitution  that  "taxes  shall  be  levied  for  public  purposes 
only." 

Having  had  some  experience  with  taxation  myself,  I  think  if  there  is  any 
one  single  thing  that  is  settled  about  taxes  it  is  that  taxes  can  only 
be  levied  for  public  purposes,  and  if  the  delegate  who  champions  this  measure 
has  the  slightest  doubt  that  under  the  present  constijutional  provisions  taxes 
can  be  levied  for  private  purposes  I  refer  him  to  the  case  of  Bush  v.  The  Su- 
pervisors, 109  N.  Y.  212;  Weisner  v.  The  Village  of  Douglas,  64  N.  Y.  91; 
Cole  V.  LaGrange,  113  U.  S.  1 ;  and,  if  he  wants  it,  t  can  refer  him  to  a  de- 
cision on  that  point  in  every  State  of  the  United  States;  and,  therefore,  I 
move  that  the  first  sentence  be  stricken  out. 

Mr.  M.  Saxe  —  Mr.  Chairman. 

The  Chairman  —  Mr.  M.  Saxe. 

Mr.  M.  Saxe  —  Let  me  say  in  answer  to  the  distinguished  advocate  who 
has  just  given  us  the  benefit  of  his  research  on  the  law  that  he  is  absolutely 
right.  There  is  no  question  about  that.  The  Committee  understood  that 
very  well,  but  we  do  want  it  in  the  Constitution,  because  when  the  courts 
have  decided  uniformly  that  a  certain  principle  of  law  is  right,  the  best 
place  to  conserve  that  principle  of  law  is  in  the  Constitution  of  the  State. 

Now,  there  can  be  no  objection  to  that  course,  and  I  would  say  to  the  dis- 
tinguished advocate  that  if  he  will  examine  the  Constitutions  of  several  of 
the  other  States  of  this  country  he  will  find  those  same  words,  and  though 
the  gentlemen  assembled  in  their  Constitutional  Conventions  may  have  had 
erratic  minds  they  are  minds  that  are  respected  and  looked  up  to,  not  alone 
by  the  people  of  their  states,  but  by  the  profession  that  they  adorn,  just  as 
much  as  the  gentleman  who  has  just  spoken. 

Mr.  Cobb  -^  Mr.  Chairman. 

The  Chairman  —  Mr.  Cobb. 

Mr.  Cobb  —  I  move  to  amend  Section  2,  by  striking  out  the  last  three  words 
on  line  4,  all  of  line  5^  and  the  first  syllable  of  line  6.  That  strikes  out  this 
proposition:  "Any  provision  of  any  other  article  in  this  Constitution  to  the 
contrary  notwithstanding." 

Mr.  GrifBn  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  moment? 

The  Chairman  —  Will  the  gentleman  yield? 

Mr.  Cobb  —  Certainly. 
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Mr.  Griffin  —  I  would  like  to  call  the  gentleman's  attention  to  the  fact  that 
that  is  the  amendment  that  I  proposed  a  week  ago  and  which  he  will  find 
printed  on  page  2  of  the  calendar.    It  is  already  on  the  calendar  for  to-day. 

•Mr.  Cobb  —  If  that  is  true,  the  motion  that  I  have  made  is  unnecessary, 
and  I  think  the  argument  in  favor  of  striking  out  such  a  proposition  as  that 
is  so  obvious  that  I  will  forego  any  further  remarks. 

Mr.  Leggett  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Leggett. 

Mr.  Leggett  —  In  answer  to  Mr.  Austin's  comment,  I  would  like  to  call  the 
attention  of  the  gentleman  to  the  argument  of  yesterday,  which  can  hardly 
be  forgotten  in  so  short  a  time,  and  to  the  fact  that  this  Convention  voted 
by  a  very  strong  vote  to  put  into  the  Constitution  a  simple  declaration  of  the 
present  status  of  education  in  this  State,  that  it  is  a  State  function. 

There  are  as  many  decisions,  I  think,  in  favor  of  that  as  there  are  that 
taxes  must  be  levied  for  public  purposes;  but  this  Convention,  after  a  great 
deal  of  argument  and  discussion,  voted,  as  I  say,  by  a  very  strong  vote,  to 
put  that  declaration,  and  it  is  nothing  but  a  declaration,  in  the  Constitution. 

So  my  friend  will  see  that  the  Taxation  Committee  did  not  judge  the  tem- 
per of  this  Convention  altogether  wrong  in  proposing  to  put  this  declaration 
in  the  Constitution. 

Mr.  J.  S.  Phillips  —  Mr.  Chairman,  I  regret  very  much  that  I  must  dis- 
agree with  my  distinguished  friend,  the  chairman  of  the  State  Board  of  Tax 
Commissioners,  in  referehce  to  this  particular  portion  of  the  amendment,  and 
I  am  in  hearty  accord  with  the  amendment  which  has  been  offered  by  th? 
gentleman  from  Onondaga,  Mr.  Cobb,  which  eliminates  or  seeks  to  eliminate 
from  the  subdivision  these  words:  "Any  provision  of  any  other  article  of 
this  Constitution  to  the  contrary  notwithstanding,"  and  while  I  have  the 
floor  — 

Mr.  Griffin  —  Mr.  Chairman,  I  rise  to  a  point  of  order. 

The  Chairman  —  The  gentleman  will  state  his  point  of  order. 

Mr.  Griffin  —  My  point  of  order  is  that  a  motion  has  been  made  by  Dele- 
gate Austin  to  strike  out  the  first  paragraph  and  that  motion  is  under  con- 
sideration unless  withdrawn. 

Mr.  M.  Saxe  —  The  first  sentence. 

Mr.  Griffin  —  The  first  sentence  of  paragraph  2  on  page  2. 

The  Chairman  —  The  point  of  order  is  not  well  taken,  under  Rule  No.  37. 

Mr.  J.  S.  Phillips — ^As  I  imderstand  it,  Mr.  Chairman,  we  are  considering 
this  proposal  section  by  section,  and  not  sentence  by  sentence. 

While  I  have  the  floor,  I  desire  to  call  the  attention  of  the  members  of  this 
Convention  to  just  what  this  proposal  does  so  that  there  will  be  no  deception 
of  what  it  is  designed  by  this  proposal  to  accomplish.  We  have  heard  a  great 
deal  in  this  Convention  since  we  met  on  April  6  about  that  time-honored 
principle,  "  home  rule."  That  subject  probably  has  been  —  there  is  probably 
no  subject  in  the  Convention  that  has  caused  greater  outbursts  of  eloquence 
than  that  subject  of  home  rule,  and  yet  there  is  no  principle  more  frequently 
violated  by  the  committees,  thus  far  in  their  reports  to  the  Convention,  than 
this  very  same  principle  of  home  rule. 

In  this  proposal  we  take  away  from  the  different  localities  in  the  State, 
from  the  villages  and  the  towns  the  right  to  make  their  local  assessments. 
In  other  words,  you  empower  i^e  Legislature  to  take  away  from  the  locali- 
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ties  of  this  State  a  right,  a  sacred  right,  if  you  please,  which  they  have  en- 
joyed ever  since  the  organization  of  the  State,  and  that  is  the  right  which 
has  been  guaranteed  to  them  under  the  present  section.  Article  II  — 
Mr.  M.  Saxe  —  Will  the  del^ate  yield  for  a  question? 
Mr.  J.  S.  Phillips  —  I  certainly  will. 

•Mr.  M.  Saxe  —  Does  the  gentleman  believe  that  the  Legislature  took  away 
from  the  local  assessors  the  right  of  taxing  mortgages  when  it  passed  the 
Mortgage  Tax  Law,  and  that  it  took  away  from  the  local  assessor  the  right  of 
taxing  imsecured  debts  when  it  passed  the  Secured  Debts  Law? 

Mr.  J.  S.  Phillips  —  The  Court  of  Appeals  has  held  that  it  has  not,  but 
that  is  not  this  question.  In  the  case  of  the  village  of  Pelham,  the  gentle- 
man knows  that  when  they  attempted  to  elect  a  receiver  of  taxes,  that  was  in 
direct  violation  of  Article  X  of  the  Constitution  and  I  am  opposed  to  any 
proposal  that  gives  the  Legislature  the  right  to  take  away  from  the  locality 
the  right  to  deal  with  its  own  assessments  and  to  elect  the  officer  to  collect 
the  taxes  on  those  assessments. 

Mr.  M.  Saxe  —  Will  the  delegate  yield  again? 
Mr.  J.  S.  Phillips  —  Certainly. 
Mr.  M.  Saxe  —  Has  the  delegate  read  Section  3? 
Mr.  J.  S.  Phillips  —  I  am  opposed  to  that,  too. 

Mr.  M.  Saxe  —  But  you  understand  that  Section  2  and  Section  3  must  be 
considered  together? 

Mr.  J.  S.  Phillips  —  I  was  going  to  say  I  will  not  take  up  the  time  of 
the  Convention  but  once  in  this  discussion.  We  might  as  well  —  and  I  was 
going  to  consider  Section  3  with  the  proposal  in  Section  2,  because  they  really 
should  be  discussed  together. 

Now,  as  I  say,  we  have  heard  a  great  deal  said  here  upon  the  question  of 
home  rule  and  the  desire  to  extend  to  the  different  localities  of  the  State 
further  control  over  their  local  affairs,  and  yet  here  we  have  one  of  the  funda- 
mental propositions  of  home  rule  which  the  people  have  exercised,  as  I  said 
before  ever  since  the  State  has  been  organized,  and  protected,  if  you  please, 
by  constitutional  guarantee,  and  every  effort  which  every  Legislature  has 
made  to  take  that  right  away  from  the  people  of  the  locality  has  been  de- 
clared by  the  courts,  by  the  court  of  last  resort  in  this  State,  to  be  in 
violation  of  this  section  of  the  Constitution  to  which  I  have  referred. 
Mr.  Parsons  —  Will  the  delegate  yield  for  a  question? 
Mr.  J.  S.  Phillips  — I  do. 

Mr.  Parsons  —  Is  the  matter  of  assessment,  the  purpose  of  taxation,  purely 
a  local  matter  when  it  involves  collecting  taxes  for  the  whole  State? 

Mr.  J.  S.  Phillips  —  My  reply  to  the  question  of  the  gentleman  from  New 
York,  Mr.  Parsons,  is  this:  That  the  burden  of  taxation  on  the  locality  is 
not,  if  you  please,  the  amount  of  State  taxes  that  is  raised.  For  ten  or 
twelve  years  in  this  State  there  was  not  a  dollar  raised  by  direct  tax  for 
State  purposes.  The  great  burden  of  taxation  upon  the  people  in  these 
localities  is  the  tax  which  is  raised  for  the  governmental  functions  of  the 
locality  and  not  of  the  State,  and  I  hope  in  the  future  some  scheme  of  taxation 
may  be  devised  so  that  the  people  of  the  State  may  again  be  relieved  of  the 
tax  for  purposes  of  running  the  expenses  of  the  State  government.  Whatever 
direct  tax  is  raised,  that  is  the  smallest  item  of  tax  that  is  imposed  upon 
the  taxable  inhabitants  of  any  locality  and  I  repeat  again  that  the  burdens 
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of  that  taxation  now  resting  upon  the  people  of  the  several  localities  are  the 
local  tax,  the  school  tax,  the  city  tax.  Why,  even  the  county  tax  is  small 
as  compared  with  the  school  tax  and  the  city  tax. 

Now  I  live  in  a  third  class  city 

Mr.  Parsons — Will  the  delegate  yield? 

Mr.  J.  S.  Phillips  — I  certainly  do. 

Mr.  Parsons  —  What  difference  does  it  make  to  the  locality,  as  to  the 
taxes,  if  you  have  a  unifonn  system  of  assessment  for  the  whole  State?  The 
assessment  merely  determines  the  valuation.  The  locality  could  still  deter- 
mine the  amount  of  taxes. 

Mr.  Wadsworth  —  This  does  not  make  it  uniform,  it  divides  it  into  tax 
districts. 

Mr.  J.  S.  Phillips —  By  Section  3  it  is  proposed  here  to  give  the  L^is- 
lature  the  power  to  divide  the  State  into  different  tax  districts,  whch  shall 
not  embrace  more  than  one  county.  Now,  I  will  come  to  that  proposition, 
if  you  will  let  me. 

As  I  say,  in  the  city  of  Cornell,  a  third  class  city,  which  is  a  good  example 
of  a  small  city,  a  small  municipality,  the  greater  burden  of  tax  in  that  city 
is  the  school  tax,  embracing  practically  the  territory  in  the  city  of  Hornell, 
the  city  tax.  Now  the  State  tax  and  the  county  tax  is  insignificant  as  com- 
pared with  those  two  items. 

Now  you  say,  why  not  have  the  assessment  made  by  a  board  not  chosen, 
if  you  please,  by  that  locality,  but,  as  this  proposal  contemplates,  by  a  board 
for  a  county  selected  by  the  electors  of  the  county  ?  And  I  would  like  to  call 
the  attention  of  the  delegate  or  ask  him  wherein  will  you  find  people  more 
competent  to  make  a  fair  valuation  of  the  property  within  its  locality  than 
the  people  chosen  from  that  particular  locality?  For  instance,  if  the  county 
had  the  right  to  select  a  board  of  assessors^  we  assume  it  will  be  three^  it 
might  be  possible  that  you  would  not  have  a  single  man  on  that  board  from 
any  village  or  from  any  city.  What  would  he  know  about  the  valuation  of 
city  or  village  property?  On  the  other  hand,  it  might  be  possible,  in  the 
assessment  of  town  property,  to  have  on  your  county  board  men  residing  in 
the  city  who  are  wholly  unfamiliar  with  the  values  of  farm  property  and 
wherein  would  you  get  any  better  valuation  than  you  do  now  by  having  that 
assessing  made  by  a  board  chosen  by  the  electors  of  that  particular  locality? 

Now,  my  friend,  the  chairman  of  the  Taxation  Committee,  in  his  argument 
the  other  night,  said  that  this  is  desirable. 

Now,  I  represent,  I  think,  a  fairly  representative  upstate  district  and  I 
know  of  no  demand,  and  I  know  in  fact  that  the  people  residing  in  those 
districts  are  unwilling  to  surrender  this  sacred  right  which  they  have  en- 
joyed for  years,  and  it  is  a  direct  violation  of  the  principle  of  home  rule. 
Why  do  we  clamor  here  for  home  rule  and  yet  we  take  away  one  of  the  vital 
principles  of  home  rule,  the  right  of  a  locality  to  control  its  own  affairs  and 
to  make  its  own  assessments? 

Now,  my  friend  said  that  this  was  desired  for  the  reason  that  the  county 
of  Westchester  and  the  county  of  Nassau  had  made  an  effort  to  do  this  very 
same  thing.  I  submit  to  my  colleagues  who  come  from  upstate  that  the 
county  of  Westchester  and  Uie  county  of  Nassau  are  not  representative  of 
the  upstate  sections  of  the  State.  The  county  of  Westchester,  as  you  all 
know,  is  composed  of  an  urban  population.    It  is  difficult  in  that  county  to 
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distinquish  the  boundaries  of  the  different  villa^^es  scattered  through  the 
entire  county.  They  are  almost  united,  and  you  have  perhaps  a  different 
situation  than  you  have  in  the  distinctly  upstate,  rural  coimties.  But  you 
take,  for  example,  the  county  in  which  I  live,  the  county  of  Steuben,  thirty- 
two  towns,  with  two  third-class  cities  with  a  population  of  30,000,  with 
all  the  other  localities  rural  communities:  Now,  I  submit  that  the  power, 
that  the  assessment  would  be  more  fairly  made  if  men  chosen  from  the 
locality,  the  township  or  village,  if  you  please,  than  it  could  possibly  be 
made  by  a  board  chosen  by  the  electors  of  the  entire  county.  They  are 
familiar  with  the  property  within  their  territory.  Generally  the  assessors 
who  are  chosen  in  these  respective  tax  districts  are  men  who  are  familiar 
with  that  and  of  course  I  know  what  the  argument  has  been  in  favor  of 
the  State  board,  the  argiunent  which  has  been  advanced,  rather,  by  the 
State  Board  of  Taxes,  because  they  feel  that  in  some  localities  they  are  not 
assessing  the  property  at  its  full  value.  But  that  matter  can  be  taken 
care  of  by  the  power  of  equalization,  and  when  you  have  no  direct  tax,  then 
I  say  it  is  no  concern  of  the  State  whether  or  not  the  property  within  the 
locality  is  assessed  for  full  value  or  under  its  full  value,  but  the  State  has 
the  right,  it  is  forming  a  basis  upon  which  the  State  tax  shall  be  levied, 
to  equalize  the  assessment  if  there  are  inequalities  or  if  some  locality  is 
purposely  or  designedly,  if  you  please,  lowering  its  valuation  or  fixing  its 
assessment  far  below  the  real  value  of  the  property. 

Now,  I  don^t  care  to  take  up  further  the  time  of  this  Convention.  I  simply 
want  to  call  attention  to  this  fact  and  I  seriously  invite  attention  of  my 
colleagues  who  hail  from  the  upstate  districts  to  the  fact  that  this  seeks  to 
take  away  a  principle  which  in  my  judgment  the  people  of  those  sections  are 
unwilling  to  surrender. 

Mr.  M.  Saxe  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Saxe. 

Mr.  M.  Saxe  —  I  will  yield  in  a  moment  to  the  delegate  from  Westchester, 
because  I  desire  to  answer  the  argument  of  Mr.  Phillips  on  broad  lines. 

Mr.  Barrett  —  Mr.  Chairman. 

Mr.  M.  Saxe  —  I  do  desire  to  proceed;  I  said  that  I  would  yield  in  a  moment 
to  the  delegate  from  Westchester. 

What  this  section  does  is  this:  It  is  true  it  abrogates  the  home  rule  pro- 
vision so  far  as  the  assessment  of  personal  property  is  concerned,  but  with 
respect  to  the  assessment  of  real  estate,  it  re-enacts  the  home  rule  provision, 
except  that  it  permits  the  coimty  assessment  where  they  want  it.  It  is  not 
mandatory.  The  Legislature  does  not  have  to  make  every  county  of  the 
State  one  tax  district.  It  preserves  the  present  tax  districts  of  the  State  as 
they  now  exist,  but  it  makes  it  possible  to  have  the  county  system  where  they 
desire  it.  It  makes  it  possible  to  have  one  system  really  which  may  be  used 
for  all  the  small  tax  districts  within  the  tax  district. 

Mr.  Dunlap  —  Will  the  gentleman  permit  a  question? 

Mr.  M.  Saxe  —  Will  the  gentleman  kindly  bear  with  me  one  moment  until 
I  finish  my  line  of  thought.  I  find  that  I  iam  at  a  great  disadvantage  by  rea- 
son of  these  interruptions,  because,  the  subject  being  technical,  it  is  frequently 
difficult  to  keep  your  line  of  thought  in  mind  when  so  many  questions  are 
propoimded.  As  I  was  saying,  it  is  very  advisable  and  desirable  to  have  one 
assessment-roll  for  tax  districts  which  are  within  a  larger  tax  district,  because 
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you  find  to-day^  under  your  various  tax  districts  syst^n,  the  same  property 
assessed  upon  these  different  assessment-rolls  at  different  figures.  Now  the 
desirability  of  taking  the  personal  property  assessment  away  from  the  local 
assessors  is  only  an  attempt  to  do  constitutionally  what  the  Legislature  has 
been  doing  by  indirection.  It  is  the  very  vice  I  have  been  aiming  at  all 
through  the  debate  upon  this  article.  In  order  to  reach  mortgages  you  took 
mortgages  away  from  the  local  assessor  and  provided  for  a  recording  tax; 
to  reach  the  secured  debts  you  took  them  away  from  the  local  assessor  and 
provided  for  a  registration/  tax,  exempting  them  from  local  taxation.  Now 
the  Legislature  can  go  on  with  that  process  if  it  wants  to,  and  what  would 
be  the  result.  It  will  gradually  exempt  all  personal  property  from  personal 
taxation  in  consideration  of  a  tax  paid  to  the  State.  I  say  that  is  unwise 
legislation.  Now  if  you  want  to  improve  your  system,,  which  is  the  purpose 
of  all  of  this,  why,  go  at  it  manfully  and  make  it  possible  under  your  Con- 
stitution to  assess  personal  property  through  State  officers,  because  that 
la  what  you  are  trying  to  accomplish  by  indirection. 

Now  let  me  show  you  what  has  happened  to  personal  property  in  the  State 
of  New  York  and  let  me  show  you  the  tax  debt  that  is  carried  on  every  farm 
in  the  State  of  New  York,  because  they  are  very  interesting  figures.  Now, 
with  respect  to  the  taxation  on  personal  property  in  this  State;  going  back 
to  1898,  the  assessed  value  of  personal  property  in  this  State,  outside  of  the 
city  of  New  York  —  now  we  will  leave  New  York  city  out  of  this  argument 
entirely  —  was  $221,515,750,  and  gradually  — 

Mr.  J.  S.  Phillips  (interrupting) — Will  the  gentleman  yield  for  a  question! 

Mr.  M.  Saxe -^  Certainly. 

Mr.  J.  S.  Phillips  —  What  was  the  personal  property  assessment  in  Greater 
New  York?    Let  us  have  that. 

Mr.  M.  Saxe  —  For  that  year  ? 

Mr.  J.  S.  Phillips  —  Yes. 

Mr.  M.  Saxe  —  Three  hundred  twenty-seven  million,  two  hundred  ninety- 
three  thousand,  seven  hundred  forty-three  dollars.  Now,  gradually,  from  1898, 
this  amount  of  personal  property  assessment  has  become  reduced  in  this 
State  —  I  am  speaking  now  of  the  personal  property  outside  of  the  city  of 
New  York  —  until  in  1914  we  find  that  the  total  assessed  value  of  personal 
property  on  the  rolls  of  the  State  of  New  York  is  $9(9,454,895.  It  has  shrimk 
to  less  than  $100,000,000  from  $221,000,000  and  over  in  1898. 

Mr.  J.  S.  Phillips  —  Will  the  gentleman  yield  for  another  question? 

Mr.  M.  Saxe  —  Certainly. 

Mr.  J.  S.  Phillips  —  Does  he  not  know  that  that  is  on  account  of  the 
mortgage  tax  and  the  bank  stock  tax  and  the  various  other  things  for  which 
they  assess  a  certain  percentage  and  exempt  it  from  all  other  taxation? 

Mr.  M.  Saxe  —  It  is  true  that  that  accounts  for  some  of  it,  but  not  all 
of  the  shrinkage  by  a  good  deal,  because  there  has  been  an  increase  of  personal 
property,  and  what  has  become  of  that? 

I  will  anticipate  the  gentleman  one  moment  because  he  is  just  going  to  ask 
me  what  has  happened  to  personal  property  in  the  city  of  New  York,  and  I 
want  to  tell  him.  In  answer  to  his  question  before  I  said  that  the  personal 
property  of  the  city  of  New  York  in  1898  was  assessed  at  over  $327,000,000. 
Well,  in  1914  it  was  still  assessed  at  about  that  figure,  or  $325,000,000  and 
over,  so  that  New  York  city  has  not  done  so  badly  as  the  rest  of  the  State.  But 
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there  is  no  question  that  there  has  been  a  great  shrinkage  of  assessed  value 
of  personal  property  in  this  State^  aside  from  the  exemption  arising  out  of 
the  Mortgage  Tax  Law  and  the  Secured  Debt  Law^  and  so  on  — after  tiie  bank 
stock  tax.    I  think  that  was  older  than  these  figures. 

Now  let  us  see  the  condition  of  this  State  with  respect  to  taxation,  because 
this  is  of  great  importance  to  the  farmer.  The  remedies  that  will  accrue 
under  this  article  are  to  the  benefit  of  the  farmer  more  than  anybody  else, 
and  I  want  the  farmer  to  realize  it  and  I  hope  he  will  appreciate  it.  The 
total  net  debt,  after  deducting  sinking  fund  assets  of  the  State  of  New  York, 
excluding  the  city  of  New  York  —  we  will  leave  that  out  because  that  has 
got  a  great  debt  — is  over  $372,000,000;  to  be  exact,  $372,380,786.83.  That 
means  an  average  debt  per  acre  of  $13.10,  or  an  average  per  capita  debt 
of  $75.  If  we  include  the  indebtedness  of  the  city  of  New  York  we  will  then 
have  a  net  funded  debt  for  the  State  of  $1,367,^1,6^.83,  or  a  per  capita  debt 
in  this  State  of  $125,  or  a  debt  per  acre  in  this  State  of  $47.80. 

Now  let  me  call  your  attention  to  what  the  Bureau  of  the  Census  points 
out  with  respect  to  this  enormous  debt  of  this  State.  I  read  from  the 
Bulletin  of  the  Department  of  Commerce  on  "County  and  Municipal  In- 
debtedness," issued  this  year  — 1^15:  "The  civil  divisions  of  the  State 
of  New  York  reported  a  total  indebtedness  far  in  excess  of  that  reported 
by  any  other  State.  The  total  indebtedness,  less  sinking  fund  assets,  was 
$1,046,286,813,  which  amount  was  equal  to  30.1  per  cent,  of  the  indebted- 
ness of  all  the  civil  divisions  of  the  United  States  and  more  than  four 
times  the  amount  reported  by  Pennsylvania  which  ranked  second  in  total 
debt.'' 

Now  these  figures  are  not  as  great  as  the  ones  I  have  given  you  because 
mine  are  up  to  date  and  this  does  not  run  beyond  1913. 

**  This  amount  was  equal  to  the  combined  debt  reported  by  all  the  States 
west  of  the  Mississippi  river  and  those  of  the  South  Atlantic  division 
except  Florida.  The  amount  reported  in  1913  was  an  increase  of  143  per 
cent,  over  the  amount  reported  in  1902.  During  the  period  from  1890  to 
1902  the  debt  increased  115  per  cent.  The  per  capita  debt  was  $107.71  in 
1913,  having  increased  90.4  per  cent,  over  that  reported  in  1902." 

Now  that  gives  you  some  idea  of  the  tremendous  tax  burden  that  the 
property  of  this  State  has  got  to  carry,  even  if  the  expenses  of  government 
do  not  increase,  and  nobody  contends  that  they  are  not  going  to  increase. 
Now  for  that  reason  we  have  got  to  have  improved  administration  of  our 
tax  system.  Why,  we  are  away  behind  such  States  as  Wisconsin,  Michigan, 
Minnesota  and  even  Kansas.  They  have  tax  systems  that  reach  property. 
Now  for  the  very  same  reasons  that  Judge  Vann  in  that  illuminating 
opinion  of  his  in  the  Metropolitan  Street  Bail  way  Case  where  he  pointed 
out  the  advisability  and  the  necessity  of  not  permitting  local  assessors  to 
assess  special  franchises  because  they  could  not  deal  with  that  class  of 

property I  say,  for  the  very  reasons  that  he  set  forth  in  that  case, 

we  should  take  away  from  the  jurisdiction  of  the  local  assessors  the  assess- 
ment of  personal  property,  because 

Mr.  J.  S.  Phillips  (interrupting)  —Will  the  gentleman  yield  for  a  ques- 
tion! 

Mr.  M.  Saxe  —  Certainly. 
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Mr.  J.  S.  Phillips — Do  I  understand  the  gentleman  to  mean  that  there 
are  to  be  two  separate  assessing  boards,  one  for  real  property  and  one  for 
personal  property?  Does  it  not  contemplate  one  board  to  make  the  assess- 
ment of  real  property  and  of  personal  property,  and  that  is  the  county 
board  to  be  chosen  by  the  electors,  of  the  county,  or  not  larger  than  the 
county  itself  f 

Mr.  M.  Saxe  —  I  am  afraid  the  gentleman  does  not  comprehend  this 
plan  at  all. 

Mr.  J.  S.  Phillips  —  Will  the  gentleman  answer  my  question  at  allf 

Mr.  M.  Saxe  —  Will  the  gentleman  state  his  question  concretely  without 
involving  itf 

Mr.  J.  S.  Phillips  —  The  question  is  whether  this  proposal  contemplates 
the  creation  of  two  boards,  one  to  make  the  assessment  of  real  property, 
and  one  the  assessment  of  personal  property. 

Mr.  M.  Saxe  —  The  answer  to  that  is  that  this  proposal  contemplates  no 
particular  kind  of  legislation.  That  is  left  to  the  Legislature  to  work  out. 
All  that  this  proposal  does  is  to  make  it  possible  for  the  State  to  assess 
personal  property  directly;  and  it  makes  it  possible,  if  the  Legislature  sees 
fit,  to  give  to  those  counties  that  desire  it  the  county  system  where  they 
may  have  a  county  board  for  the  whole  county  for  the  assessment  of  real 
estate.  It  does  not  provide  for  any  particular  kind  of  legislation  at  all.  It 
simply  permits  something  which  cannot  be  done  under  the  present  Constitu- 
tion because  of  the  home  rule  provision  contained  in  Section  2  of  Article 
X,  and  the  courts  have  repeatedly  pointed  that  out,  and  we  are  simply 
trying  to  get  around  the  situation  made  by  Section  2  of  Article  X,  so  far 
as  local  assessors  or  local  of&cials  charged  with  duties  relating  to  the 
assessment  and  collection  of  taxes  are  concerned. 

Mr.  Barnes  —  Mr.  Chairman. 

Mr.  Griffin  —  Mr.  Chairman,  a  question  of  information. 

The  Chairman  —  One  moment.    Mr.  Barnes. 

Mr.  Barnes  —  Will  the  gentleman  yield  for  a  question? 

Mr.  M.  Saxe — -Certainly. 

Mr.  Barnes  —  Do  I  understand  you  to  say  in  relation  to  this  proposal  that 
it  prohibits  the  assessment  of  personal  property  locally? 

Mr.  "M.  Saxe  —  Oh,  not  at  all. 

Mr.  Barnes  —  It  does  not  ? 

Mr.  M.  Saxe  —  Not  at  all. 

Mr.  Barnes  —  Then  why  do  you  put  in,  in  Section  3,  "  For  the  assessment 
of  real  property,  heretofore  locally  assessed,  the  Legislature  shall  establish  tax 
districts  —  ? " 

Mr.  M.  Saxe  —  That  was  to  make  sure  that  the  home  rule  provision,  so  far 
as  the  assessment  of  real  property  is  concerned,  would  be  preserved.  It 
makes  it  impossible  to  provide  for  the  State  assessment  of  real  property 
because  the  officers  to  administer  the  Tax  Law,  so  far  as  the  assessment  of 
real  property  is  concerned,  must  be  locally  elected  or  appointed  by  local 
authorities  designated  by  the  Legislature. 

Mr.  Barnes  —  I  wanted  to  make  it  entirely  clear.  I  gathered  from  what 
you  have  been  saying  that  local  assessment  of  personal  property  was  pro- 
hibited by  this  proposal. 

Mr.  M.  Saxe  —  Not  at  all. 
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The  Chairman  —  Does  Mr.  Saxe  yield  to  a  question  by  Mr.  GriflSn? 

Mr.  Oriflfin  —  I  rise  to  a  question  of  information  and  ask  the  Chair  what  is 
the  motion  now  under  consideration? 

The  Chairman  —  The  motion  under  consideration  at  the  present  time  ?  The 
motion  of  Mr.  Austin  to  strike  out  the  first  sentence  of  Section  2. 

Mr.  Griffin  —  That  is  what  I  understood,  Mr.  Chairman,  was  the  motion 
under  consideration,  and,  without  making  a  point  of  order  to  that  effect,  I 
would  like  to  call  the  attention  of  the  speaker  to  the  fact  that  he  is  not  con- 
sidering that  motion. 

Mr.  Austin  —  I  will  witiidraw  the  motion  and  let  him  go  right  ahead. 

The  Chairman  —  The  motion  is  withdrawn.  There  is  nothing  before  the 
House  now. 

Mr.  Griffin  —  Well,  then,  Mr.  Chairman,— 

Mr.  M.  Saxe  (interrupting)  — The  speaker  will  please  understand  that  I 
merely  yielded  for  the  purpose  of  allowing  an  interruption.  I  had  not 
finished. 

Mr.  Griffin  —  Well,  then,  Mr.  Chairman,  I  rise  to  a  point  of  order  and  ask 
that  the  Calendar  of  the  day  be  followed. 

The  Chairman  —  The  ruling  of  the  Chair  on  the  point  of  order  will  be  to 
call  upon  the  Clerk  to  read  the  next  pending  amendment. 

Mr.  Griffin  —  What  was  the  ruling? 

The  Chairman  —  Your  amendment  will  be  read. 

Mr.  Griffin  — What  is  that? 

The  Chairman  —  Your  amendment  will  be  read  and  considered  now. 

The  Secretary  —  By  Mr.  (tiffin,  page  2,  Section  2,  after  the  word  "only," 
on  the  second  line,  insert  the  words  "All  valuations  of  property  for  purposes 
of  taxation  or  assessment  throughout  the  State  and  in  every  subdivision 
thereof  shall  be  upon  a  imiform  basis,  to  wit,  the  fair  market  value  thereof.'' 

Also,  on  page  2,  line  4,  after  the  word  "  taxes  "  strike  out  the  comma  and 
the  following  words,  "any  provision."  On  line  5,  strike  out  the  entire  line. 
On  line  6,  strike  out  the  syllable  "ing."  On  line  6,  after  the  word  "super- 
vision "  strike  out  the  commn  and  insert  the  word  "  and."  On  line  7,  strike 
out  the  words  "  and  equalieation." 

Mr.  Griffin  —  Now,  Mr.  Chairman,  as  a  matter  of  convenience  for  the 
consideration  of  the  House,  I  ask  that  the  second  amendment  be  considered 
and  acted  upon  first,  namely,  on  line  4, — 

Mr.  M.  Saxe  (interrupting)  — I  must  object  to  that  and  ask  that  the 
amendments  be  considered  in  order. 

The  Chairman  —  One  moment,  until  Mr.  Griffin  has  concluded  his  statement. 

Mr.  Griffin — ^After  the  word  "taxes,"  strike  out  the  comma  and  the 
following  words,  "  any  provision  of  any  other  article  of  this  Constitution  to 
the  contrary  notwithstanding."  Now,  I  think  we  can  dispose  of  that  in  very 
short  order.  I  do  not  believe  that  the  chairman  of  the  Taxation  Committee 
will  say  that  that  is  constitutional  language  and  perhaps  the  chairman  of  the 
Taxation  Committee,  having  had  an  opportunity  to  reflect,  may  do  as  he  did 
yesterday  when  the  light  was  shown  upon  him  —  consent  to  that  amendment. 

Mr.  M.  Saxe  —  Mr.  Chairman,  I  rise  in  the  reflective  light  that  now  shines 
upon  me  from  the  gentleman  from  New  York.  In  answer  to  him  I  will  say 
this,  that  that  phrase  "  any  provision  of  any  other  article  of  this  Constitution 
to  the  contrary  notwithstanding  "  is  of  the  most  vital  essence  to  this  section 
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because  we  must  make  it  clear  that  Section  2  of  Article  X,  so  far  as  local 
officials  charged  with  duties  relating  to  the  assesunent  and  collection  of  taxes 
are  concerned,  was  taken  out  of  the  home  rule  provision.  Now,  the  reason  we 
made  the  language  broad  — ^^  any  provision  of  any  other  article  of  this  Con- 
stitution to  the  contrary  notwithstanding" — was  because  we  did  not  know 
at  the  time  we  framed  the  section  just  what  the  language  of  the  new  home 
rule  provision  would  be,  so  that  we  had  to  use  broad  language.  Now,  I  cannot 
see  the  objection  to  the  use  of  that  language  that  others  seem  to  see.  I  have 
no  pride  of  opinion  about  it.  If  it  can  be  made  clearer  in  any  other  way 
that  is  acceptable  to  all  it  will  be  acceptable  to  me,  but  what  we  want  to 
accomplish  is  that  Section  2  of  Article  X,  the  so-called  home  rule  provision, 
is  abrogated  with  respect  to  officers  charged  with  duties  relating  to  the  assess- 
ment and  collection  of  taxes.  Now  it  is  necessary,  under  the  clear  decision 
of  the  Court  of  Appeals  in  the  Metropolitan  Street  Railway  Case,  174  N.  Y. 
and  in  the  case  of  the  Town  of  Pelham  v.  Village  of  Pelham,  decided  on 
June  18th,  last.  So  I  hope  the  gentleman  will  not  press  his  motion  with 
respect  to  that  broad  phrase  unless  he  has  a  better  phrase  to  offer. 

Mr.  Griffiii  —  Mr.  Chairman,  I  think  that  the  Committee  on  Taxation 
might  follow  the  very  wholesome  custom  that  has  prevailed  heretofore  in  this 
body,  and  that  is  to  get  into  communion  with  the  committee  that  has  under 
consideration  Article  X,  Section  2.  He  seems  to  fear  the  bugbear  of  Section 
2  of  Article  X.  Now,  Section  2  of  Article  X  provides:  "All  county  officers 
whose  election  or  appointment  is  not  provided  for  by  this  Constitution,  shall 
be  elected  by  the  electors  of  the  respective  coimties  or  appointed  by  the  boards 
of  supervisors  or  other  coimty  authorities,  as  the  Legislature  shall  direct." 
In  other  words  — 

Mr.  M.  Saxe  (interrupting)  — Oh,  please  read  the  rest  of  the  section.  You 
have  not  read  the  whole  section. 

The  Chairman  —  The  Convention  will  be  in  order. 

Mr.  Griffin  —  I  will  continue.  "All  city,  town  and  village  officers,  whose 
election  or  appointment  is  not  provided  for  by  this  Constitution,  shall  be 
elected  by  the  electors  of  such  cities,  towns  and  villages,  or  of  some  division 
thereof,  or  appointed  by  such  authorities  thereof,  as  the  Legislature  shall 
designate  for  that  purpose.  All  other  officers,  whose  election  or  appointment 
is  not  provided  for  by  this  Constitution,  and  all  officers,  whose  offices  may 
hereafter  be  created  by  law,  shall  be  elected  by  the  people,  or  appointed  as  the 
Legislature  may  direct." 

Now,  that,  according  to  the  gentleman's  own  confession,  is  the  section  that 
he  is  fearful  of.  Now  does  it  not  occur  to  the  ordinary  intelligence  that  the 
best  way  to  get  over  any  pitfalls  in  this  particular  section  is  to  co-ordinate 
the  section  that  he  proposes  to  add  to  the  Constitution  with  Section  2  of 
Article  X,  as  it  may  be  amended.  In  other  words,  let  the  two  committees 
get  together  and  frame  a  section  that  shall  be  harmonious,  as  to  which  there 
shall  be  no  danger  of  conflict.  But,  attempting  to  put  in  the  organic  law  of 
the  State  a  provision  such  as  this  which  is  complained  of  —  Delegate  Cobb 
made  a  motion  to-day  to  strike  out  this  same  sentence.  The  other  day  Dele- 
gate Olcott  made  a  criticism  of  it.  I  have  heard  it  generally  criticised,  and,  in 
fact,  the  criticism  is  so  general,  that  I  hardly  thought  it  was  worth  while 
considering  or  debating  any  farther,  and  I  was  in  hope  that  the  chairman  o! 
the  Committee  on  Taxation  would  consent  to  this  elimination  because  he  is 
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not  completely  cut  off  from  relief.  The  dangers  that  he  fears  are  largely 
in  the  air^  and  can  easily  be  provided  against  by  a  suitable  co-ordination  with 
the  committee  having  charge  of  Article  X,  Section  2. 

Mr.  M.  Saxe  —  Mr.  Chairman,  will  the  gentleman  yield? 

Mr.  Griffin  —  Surely. 

Mr.  M.  Saxe  —  I  just  want  to  say,  for  the  benefit  of  the  gentleman,  that  I 
have  had  two  amendments  amending  Section  2  of  Article  X,  and  they  have 
been  pending  in  the  Committee  on  County,  Town  and  Village  Officers,  but  they 
have  not  been  reported  by  the  Committee;  and  in  view  of  the  fact  that  it  — 
I  think  it  was  the  sense  of  the  Committee  —  thought  that  the  subject  could  be 
taken  care  of  in  the  Committee  on  Taxation,  they  have  not  deemed  it  neces- 
sary to  report  my  proposals  amending  that  section,  and  now  pending  before 
them. 

Mr.  Mereness  —  Mr.  Chairman. 

The  Chairman  —  Will  the  gentleman  yield  to  Mr.  Mereness? 

Mr.  Griffin  —  Yes. 

Mr.  Mereness  —  It  was  at  the  request  of  the  distinguished  chairman  of  the 
Committee  on  Taxation  that  the  report  upon  his  two  amendments  was  with- 
held until  a  later  date  of  the  sitting  of  the  Convention  because  he  expected 
that  he  would  be  able  to  put  over  all  that  he  thought  was  necessary  through 
the  mediiun  of  his  article  on  taxation.  That  is  the  way  I  understand  it. 
And  while  I  am  up  for  the  first  time  in  a  good  while  I  will  take  the  oppor- 
tunity of  congratulating  the  distinguished  chairman  of  the  Committee  on 
Taxation  and  his  associates  for  discovering  during  this  long  period  of  incuba- 
tion a  new  method  of  amending  the  Constitution  by  putting  one  provision  in 
one  place  and  then  putting  another  provision  in  another  place,  with  the  pro- 
viso that  it  shall  be  deemed  to  be  supreme  over  the  other  provision  that  is  in 
the  same  organic  law  of  the  State. 

The  Chairman  —  Mr.  Griffin. 

Mr.  M.  Saxe  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Griffin  has  the  floor.    He  has  not  surrendered  it. 

Mr.  M.  Saxe  —  Will  the  gentleman  yield  so  that  I  may  make  a  statement 
on  that? 

Mr.  Griffin  —  Surely. 

Mr.  M.  Saxe — I  wish  to  say  that  the  remarks  of  the  chairman  on  County, 
Town  and  Village  Officers,  so  far  as  the  arrangement  with  respect  to  my 
amendment  is  concerned,  are  perfectly  correct. 

The  Chairman  —  I  understand  that  Senator  Griffin  has  moved  his  second 
amendment.    Is  that  right? 

Mr.  Griffin  —  That  was  my  motion,  and  in  view  of  the  apparent  conflict 
between  the  two  oommittees  I  will  now  withdraw  that  temporarily  and  take 
up  the  consideration  of  my  first  amendment.  I  entertain  the  hope  that  the 
chairmen  of  the  two  committees  will  get  together  and  be  able  to  reconcile 
fheir  differences  — 

The  Chairman  (interrupting)  — Will  Mr.  Griffin  kindly  address  himself 
to  the  subject  of  this  proposed  amendment? 

Mr.  GrifSn  —  My  proposed  amendment  has  to  deal  with  the  principle  of 
engrafting  into  the  Constitution  a  principle  which  has  been  established,  and 
I  am  very  glad  that  the  discussion  to-day  has  brought  out  the  admission  from 
the  dhairman  of  the  Tax  Committee,  in  discussing  Mr.  Austin's  motion  to 
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strike  out  the  first  clause,  that  whenever  «  principle  is  settled  and  established 
by  judicial  decisions,  it  ought  to  go  into  the  Gon8titttti<m.  Now  if  there  is 
one  thing  that  is  settled  in  the  domain  of  taxation,  it  is  that  the  only  fair 
and  reasonable  and  scientific  mode  of  valuation  of  property  is  lit  its  fair 
market  value.  And,  my  proposal  is  to  crystallize  into  this  section  the  follow- 
ing statement:  "All  valuations  of  property  for  purposes  of  taxation  or  assess- 
ment throughout  the  State  and  in  every  subdivision  thereof,  shall  be  upon  a 
uniform  basis,  to  wit,  the  fair  market  value  thereof." 

Now  we  all  know  what  inequality  prevails  in  the  matter  of  assessment 
throughout  this  State,  and  the  consequences  of  this  equality  lie  very  de^  and 
may  be  brought  home  very  dose  to  many  of  us.  Many  of  the  counties  of  the 
State  and  tax  districts,  I  am  informed,  assess  property  for  the  purpose  of  taxa- 
tion as  low  as  25  and  30  per  cent.;  others  assess  property  at  40  and  50  per 
cent.;  others  assess  at  100  per  cent.  The  following  cities  of  this  State  hAve 
adopted  full  valuation  as  the  basis  of  their  assesconent  and  taxation:  New 
York,  Troy  —  that  is  Rensselaer  county — ^Albany,  Elmira,  Syracuse.  The 
basis  of  valuation  in  Rochester  is  80  per  cent.;  in  Schenectady,  80  per  cent.; 
Mount  Vernon,  65  per  cent. ;  Buffalo,  80  per  cent,  j  Poughkeepsie,  80  per  cent. ; 
Yonkers,  80  per  cent.  Now  there  are  the  divergencies  with  respect  to  cities. 
They  are  not  so  great  nor  so  marked  as  they  are  among  the  various  tax 
districts  in  the  various  counties  of  the  State. 

Now  that  is  universally  recognized  to  be  a  great  evil.  The  ehairmaA  of 
the  Committee  on  Taxation  quoted  with  approval,  on  page  1029  of  the  Record, 
the  words  of  Attorney-General  Woodbury  as  to  imder-assessment  in  the  State 
of  New  York. 

In  an  address  before  the  Utica  conference,  Mr.  A.  C.  Pleydell  stated :  "  So 
far  as  it  relates  to  the  taxation  of  personal  property,  the  general  prc^rty 
tax  system  has  utterly  broken  down  in  this  State  as  elsewhere.  Substitute 
after  substitute  has  been  enacted  whereby  personal  property  properly  tai^ble 
under  the  general  property  tax  system  has  been  placed  in  special  classes. 
The  special  franchise  laws  require  an  assessment  by  the  State  authorities  at 
full  valuation,  which  the  courts  «hold  must  be  equalized  to  the  ratio  used  in 
each  locality,  and  yet  this  can  only  be  done  either  by  litigation  or  by  settle- 
ment, both  of  wliich  are  undesirable." 

The  New  York  Tax  Reform  Association  has  been  engaged  for  twenty 
year€  in  the  effort  to  secure  improvement  in  the  tax  laws  and  Assessment 
method.  In  the  mass  of  legislation  that  comes  before  the  representa- 
tives assembled  at  Albany,  it  is  not  easy  to  secure  considerati^m  for  these 
subjects.  Taxation  is  a  question  not  generally  understood  and  largely,  for 
til  at  reason,  considered  to  be  dry  and  uninteresting. 

Attorney-General  Egburt  E.  Woodbury  stated :  **  There  are  only  a  few  tax 
districts  in  the  State  where  the  assessors  make  any  pretense  of  assessing  real 
property  at  full  value  as  required  by  law,  and  I  do  not  at  this  time  recall 
a  single  instance  where  this  result  is  actually  attained.  Under-assessnielit 
is  the  rule  throughout  the  entire  State,  and  in  nearly  all  tax  districts  in- 
tentionally and  purposely  so.  The  range  of  average  assessment  by  tax 
officers  is  from  25  per  cent,  to  80  per  cent,  of  full  value.  Excluding  New 
York  city  the  average  rate  for  the  State  would  not  exceed  70  per  oent.  and 
would  probably  fall  under  that  figure.  These  figures  are  ih6  tesuH  of  my 
own  deductions  based  upon  conversations  had  with  ^e  fcSDSSsors  in  the 
various  tax  districts  of  the  State." 
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That  is,  conversations  had  by  Attorney-General  Woodbury.  He  continues: 
"  In  a  few  tax  districts,  I  believe  the  assessing  officers  are  honestly  endeavor- 
ing to  comply  with  the  law  which  requires  the  assessment  of  property  at  full 
value,  and  in  those  cases  such  under-valuation  as  is  found  to  exist  is  ac- 
counted for  largely  by  errors  of  judgment  and  a  fear  of  over-valuation. 

"  In  a  very  large  majority  of  tax  districts,  however,  imder-assedsment  of  real 
property  is  the  result  of  systematic  design.  In  most  cases  the  assessors  make 
their  own  law  as  to  the  basis  of  assessing  property,  in  deliberate  violation  of 
statute,  and  then  proceed  to  make  oath  to  the  assessment-roll,  that  they  have 
assessed  that  property  at  its  full  value.  Occasionally  an  assessor  who  is 
exceptionally  conscientious  will  refuse  to  sign  the  assessment-roll,  or  take 
the  prescribed  oath,  and  in  one  instance  which  came  to  my  attention  within  a 
short  time  past,  the  entire  board  was  so  conscientious  that  it  modified  the 
oath  to  the  roll  so  that  it  would  read  that  the  assessments  were  made  upon 
a  basis  of  one-third  of  the  full  value.  This  probably  rendered  the  entire 
assessment-roll  illegal  if  any  taxpayer  had  taken  advantage  of  it,  but  it  satis- 
fied the  consciences  of  the  members  of  the  board  of  assessors.'' 

He  continues  further:  "One  cause  tending  to  produce  under-assessment  is 
the  cumulative  efifort  of  individuals  to  secure  lower  assessments  of  their 
respective  properties.  Individual  eflfort,  however,  tends  in  a  much  larger 
degree  to  produce  inequality,  and  cannot  be  said  to  account  for  a  general 
policy  of  under-valuation,  unless  we  ascribe  to  assessing  officers  the  ulterior 
motive  of  following  such  a  policy  as  a  cloak  to  cover  their  acts  of  dis- 
crimination and  favoritism,  and  the  facts  do  not  warrant  such  an  assumption. 

"The  principal  and  imderlying  cause  of  under-assessment  of  real  property 
is  our  system,  perhaps  more  properly  speaking,  lack  of  system,  of  equalization 
by  boards  of  supervisors.  It  will,  therefore,  readily  be  seen  that  the  average 
supervisor  regards  himself  in  a  better  position  to  keep  the  assessment  or 
equalization  of  his  town  low,  where  the  assessment  of  the  property  is  imder 
the  average  assessment  for  the  coimty  than  Where  it  is  above  such  average, 
and  observation  teaches  us  that  that  is  very  frequently  the  case. 

"  This  condition  is  generally  recognized  by  supervisors  throughout  the 
State  and  is  well  known  to  assessing  officers.  The  result  is  under-assessment 
of  property  in  violation  of  the  statute  and  is  the  reason  lilmost  invariably 
given  by  assessors  for  under-assessment  in  response  to  inquiries  as  to  why 
they  do  not  assess  property  at  full  value.  They  frankly  tell  us  that  they  do 
not  raise  their  assessments  to  full  value,  because  if  they  do  tlieir  tax  districts 
will  be  raised  on  equalization  by  the  board  of  supervisors,  and  observation 
teaches  us  that  too  often  such  is  the  case.'' 

Now,  what  is  the  law  with  regard  to  this!  Section  6  of  the  Tax  Law 
provides:  **A11  real  and  personal  property  subject  to  taxation  shall  be 
assessed  at  the  full  value  thereof,  provided,  however,  that  the  owner  of 
personal  property  shall  be  allowed  a  deduction  from  full  value  of  all  his 
taxable  personal  property  to  the  extent  of  the  just  debts  owing  by  him. ' ' 

There  is  a  clear  mandate  of  th6  law  which  the  assessors  in  every  county 
of  the  State  ought  to  feel  obliged  to  obey,  and  I  hate  no  doubt  that  they 
would  obey  it  were  it  Hot  for  the  Incongruities  iind  inconsistency  which  is 
elsewhere  to  be  found  in  the  slime  stlttute. 
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Section  50  of  the  Tax  Law  provides  for  equalization.  Equalization  is  a 
euphonious  term;  to  recon^^ile  disobedience  of  the  law  with  one's  con- 
science. Section  52  provides  for  equalization  by  county  boards  of  super- 
visors.   Section  174  provides  for  your  State  Board  of  Equalization. 

In  other  words,  a  law  is  passed  containing  a  clear  mandate,  a  direction, 
and  then  in  the  same  statute  the  door  is  opened  and  the  men  that  disobey 
the  laws  are  shown  how  they  can  reconcile  it  with  their  conscience,  and 
an  abstract  mathematical  rule  is  formulated,  consisting  of  five  parts,  show- 
ing how  these  irregularities  and  inconsistencies  in  valuation  might  be 
equalized  or  harmonized. 

Now,  as  to  equalization.  Equalization  is  the  euphonious  title  given  to 
the  process  of  reconciling  disobedience  and  violation  of  law  with  a"bstract 
justice.  Section  6  of  the  Tax  Law  requires  that  all  property  for  purposes 
of  taxation  shall  be  assessed  at  its  full  value  and  then  with  brazen  incon- 
sistency provides  in  Sections  50,  52  and  174  for  a  case  where  Section 
6  of  the  law  is  violated. 

It  is  bad  enough  to  have  this  inconsistency  in  our  statutes,  but  to 
engraft  into  the  organic  law  of  the  State  and  continue  this  absurd  system 
of  equalization  is  certainly,  to  put  it  mildly,  a  very  unwise  procedure  for  a 
constitutional  body.  It  is  bad  enough  to  have  the  inconsistency  embodied 
in  our  statute  without  further  offending  our  sense  of  decency  and  propriety 
by  imbedding  it  in  our  Constitution. 

The  word  **  equalization, ' '  as  applied  to  the  administration  of  tax  laws, 
is  a  misnomer.  Boards  of  equalization  should  be  called  boards  of  absolu- 
tion, where  transgressions  of  the  clear  commands  of  the  law  are  condoned 
and  perjured  assessors  who  have  defied  the  law  are  given  absolution  for 
their  sins. 

Full  valuation  is  the  only  safe  and  scientific  policy  to  adopt  in  the 
administration  of  the  Tax  Law.    We  have  too  long  trifled  — 

Mr.  M.  Saxe  —  Will  the  gentleman  yield  for  a  question! 

The  Chairman  —  Will  the  gentleman  yield  for  a  question  f 

Mr.  M.  Saxe  —  Does  the  gentleman  realize  that  if  you  have  full  valua- 
tion of  bank  shares  you  would  interfere  with  the  Federal  provision  as  to 
the  taxation  of  bank  stock  of  national  banks  f 

Mr.  Griffin  —  No;  no,  I  am  not  aware  of  it. 

Mr:  M.  Saxe  —  Well,  that  is  so. 

Mr.  Griffin  —  And  I  don't  think  that  anything  in  this  proposal  would 
be  in  conflict  with  the  national  law  upon  that  subject,  because  all  that  the 
national  law  requires  on  that  subject  is  that  the  tax  shall  be  paid  upon 
the  face  value  of  the  stock  and  not  upon  its  actual  value;  but  in  our  State 
where  we  are  imposing  a  tax  upon  property,  I  think  it  is  only  just  and 
proper  that  we  should  tax  upon  the  full  market  value  of  the  property,  the 
same  as  we  tax,  or  are  supposed  to  tax,  the  full  market  value  of  land. 

Mr.  M.  Saxe  —  Mr.  Chairman,  will  the  gentleman  yield  again  f 

The  Chairman  —  Will  the  gentleman  yield  again  for  a  question  f 

Mr.  Griffin  —  Surely. 

Mr.  M.  Saxe  —  May  I  call  the  attention  of  the  gentleman  to  Section  24 
of  the  Tax  Law  relative  to  the  assessment  of  bank  shares  f 
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Mr.  Griflin  —  Of  our  Tax  Law! 
Mr.  M.  Saze  —  Of  our  Tax  Law. 
Mr.  Griffin  — New  York  State! 

Mr.  M,  Saxe  —  Yes.  And  point  out  to  Mm  there  that  bank  stock  is 
assessed  by  taking  the  capital  and  surplus  and  dividing  that  amount  by 
the  number  of  shares  so  as  to  reach  the  assessable  value  of  each  share, 
and  that  is  not  the  full  market  value,  and  that  law  was  enacted  in  ordei 
to  comply  with  the  Federal  law  in  respect  to  the  taxation  of  national 
banks. 

Mr.  Griffin — Well,  there  is  nothing  in  the  Proposed  Amendment  which 
is  in  conflict  with  any  classification  of  property  for  the  purposes  of  taxation. 
The   chairman   of  the  Taxation   Committee   has   all   along   entertained   the 
notion  that  this  proposal  was  going  to  interfere  with  any  proposed  classifica- 
tion of  property  which  he  had  in  his  mind.    If  you  will  carefully  study  the  pro- 
posal, you  will  see  what  it  has  reference  to.     It  has  reference  purely  to  the 
valuation  or  the  assessment  of  property. 
Mr.  M.  Saxe  —  Mr.  Chairman,  will  the  gentleman  yield? 
The  Chairman  —  Will  the  gentleman  yield  to  Mr.  Saxe? 
Mr.  Griffin  —  Surely. 

Mr.  M.  Saxe  —  As  I  imderstand  his  amendment,  he  says  that  all  valuations 
of  property  for  purposes  of  taxation  or  assessment  shall  be  upon  a  uniform 
basis,  to  wit,  the  fair  market  value  thereof.  Now,  does  not  the  gentleman 
see  that  imder  Section  24  of  the  Tax  Law  that  the  assessment  of  bank  stock 
in  this  State  is  not  upon  the  fair  market  value  thereof,  but  is  upon  an  arbi- 
trary method,  to  wit,  the  total  of  the  capital  and  surplus,  divided  by  the 
nimiber  of  shares,  and  that  the  purpose  of  that  l^islation  was  so  that  we 
would  not  discriminate  against  our  banks  in  not  putting  a  higher  rate  of 
taxation  upon  national  banks  as  we  are  enjoined  under  the  Federal  laws. 

Now,  therefore,  it  makes  the  fair  market  value  impossible  with  respect  to 
that  class  of  property,  and  the  same  argument  could  apply  to  other  classes 
of  property. 

Mr.  Griffin  —  Well,  Mr.  Chairman,  according  to  that,  it  would  make  full 
valuation  impossible,  and  according  to  that  it  would  make  Section  6  of  your 
Tax  Law  ridiculous.  Then  we  find  the  situation  to  be  further  aggravated; 
it  appears,  that  we  not  only  have  Sections  50  and  52  and  174  of  the  Tax 
Law  laughing  at  Section  (5,  but  we  find  that  Section  24  of  the  Tax  Law  is 
laughing  at  Section  6. 

My  idea  in  this  amendment  is  to  get  somewhere.  You  are  either  in  favor 
of  assessing  the  property  at  its  full  value  or  you  are  not.  Now,  if  Section 
6  of  our  statute  on  taxation,  called  the  Tax  Law,  expresses  a  principle  that 
is  right,  then  why  not  engraft  it  into  the  Constitution?  The  continuance 
in  our  law  of  the  present  conflicting  provisions  is  a  standing  disgrace  to  the 
State,  and  if  this  Convention  does  not  put  itself  on  record  in  clear  and  un- 
mistakable terms,  I  fear  its  standing  with  posterity  will  not  be  very  exalted. 
The  object  of  this  amendment  is  to  make  a  rule  of  conduct;  to  establish 
in  our  organic  law  a  maxim  of  taxation  that  all  men  shall  bear  equally  the 
burdens  of  taxation  in  proportion  to  their  ability. 

This  can  be  achieved  by  putting  in  our  Constitution  the  fimdamental  prin- 
ciple of  taxation  that  the  measure  of  a  man's  ability  is  the  value  of  his  prop- 
erty,— not  half     his  property  or  one-quarter  or  one-eighth,  but  the  whole 
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of  his  property,  because  if  you  once  concede  the  right  of  the  tax  measurer 
or  assessor  to  fix  the  ratio  at  his  own  sweet  wiU>  there  is  nothing  to  prevent 
him  from  valuing  one  man's  goods  at  full  value,  another  man's  goods  at  half 
value  and  so  on  with  infinite  variations  as  he  might  be  inspired  by  whim, 
by  spite,  by  fear,  by  hate,  by  favor  or  cupidity. 

Ihe  latitude  given  assessors  in  the  State  of  New  York,  due  doubtless, 
to  Die  invitation  to  evade  the  law  which  is  contained  in  Sections  50,  52  and 
174,  lias  been  responsible  for  no  end  of  trouble  and  complications  in  the 
disposition  of  the  burdens  of  the  State. 

When  you  tell  a  tax  assessor  that  he  must  assess  property  at  full  value, 
and  then  with  a  wink  call  his  attention  to  Sections  50,  52  and  174  of  the 
a  ax  Law,  he  is  more  than  likely  to  take  the  hint,  and  in  taking  that  hinti 
he  may  be  governed  by  one  of  a  multitude  of  the  emotions,  not  one  of  which, 
may  be  deemed  creditable.  If  he  is  able  to  keep  down  the  assessments  in 
his  tax  district  he  will  do  ao,  thinking  that  he  will  thus  make  friends  with 
his  neighbors  generally.  If  he  has  a  special  friend  whom  he  desires  to 
especially  favor,  he  will  assess  his  prc^rty  even  below  the  general  ratio  he 
has  fixed  in  his  mind  as  proper  for  his  district. 

If  he  has  an  enemy  he  will  make  the  assessment  as  much  higher  than  the 
general  ratio  as  he  thinks  the  patience  of  that  enemy  will  endure. 

Outside  of  these  varying  factors  of  error,  there  are  also  the  constant  factors 
of  error  which  experience  has  stiown  invariably  exist.  One  of  these  is  that 
the  evils  of  under-valuation  are  more  often  borne  and  weigh  more  heavily  on 
the  small  landowner  than  upon  the  large  landowner.  The  chairman  of  the 
Tax  Committee  admits  that  himaelli  on  page  1052  of  the  Becord.  It  is  a  gen- 
eral statement,  generally  admitted.  If  you  were  told  that  it  is  not  true,  you 
would  experience  surprise,  because  you  know  that  where  the  assessors  are 
corruptible,  the  power  to  corrupt  and  the  motive  for  corruption  is  greater 
among  the  large  landowners  than  among  the  smaller  owners.  The  saving  in 
taxes  on  a  large  tract  of  100  acres  due  to  imder-assessment  is  obviously  more 
likely  to  appeal  to  greed  than  the  trifiing  saving  accomplished  by  the  under- 
assessment of  a  one-acre  tract.  Jacob  P.  Dunn,  former  State  Librarian  and 
member  of  the  Special  Tax  Commission  of  1915,  at  the  Indiana  Tax  Confer- 
ence, in  the  proceedings  of  1914,  on  page  39,  states  as  follows;  and  I  ask  your 
attention  particularly  to  this  peculiar  case :  *^  Some  months  ago  a  centennial 
commission  was  authorized  to  take  options  on  land  for  a  centennial  building 
in  Indiana.  The  land  wanted  was  held  by  a  niunber  of  owners,  none  of  whom 
were  willing  to  accept  the  assessed  value  for  their  property,  but  the  small 
owners  asked  only  about  twice  the  assessed  value,  while  the  large  owners 
wanted  three  or  four  times  the  assessed  value.  The  commission  waxed  indig- 
nant over  the  rapacity  of  the  owners,  but  that  was  not  the  explanation  of  the 
increase.  The  real  meaning  was  that  the  small  properties  were  assessed  at 
about  50  per  cent,  of  their  true  value,  while  the  large  properties  were 
assessed  as  low  as  33  per  cent,  and  25  per  cent,  of  the  true  value.  The  small 
owners  of  Indiana  represent  nearly  nine-tenths  of  the  people,  but  what  they 
do  not  realize  is  that  they  are  paying  every  dollar  of  taxes  that  is  escaped 
by  the  large  owners.  If  the  people  could  get  this  simple  fact  into  their  heads, 
they  would  soon  dispose  ol  this  inequity  of  under-valuation.  Under-valuation 
is  the  direct  cause  of  ihis  inequality,  as  is  known  by  every  tax  expert  in  the 
country,  and  as  has  been  demonstrated  by  every  tax  investigation.    In  New 
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Hampshire  in  19\2,  an  earnest  effort  was  made  to  secure  the  co-operation  of 
the  assessors  in  the  appraisal  of  all  property  at  its  full,  true  value.  The 
result  showed  an  increase  of  $116,593,000,  or  44.7  per  cent.,  and  a  decrease  in 
the  tax  rate,  notwithstanding  the  advance  of  that  $500,000  in  the  budget. 
The  New  Hampshire  Tax  Commission,  in  its  Second  Annual  Report  (page 
37),  referring  to  this  achievement,  says:  *  Had  the  old  system  of  undervalua- 
tion prevailed  this  year  the  large  increase  of  taxes  would  have  weighed  much 
more  heavily  on  property  less  able  to  bear  it,  for  small  holdings  have  always 
been  appraised  at  nearer  their  actual  value  than  properties  which  run  into 
high  figures/  " 

Now,  if  that  is  true,  if  the  experience  of  other  States  is  borne  out  in  this 
State,  as  it  appeared  f r<Hn  the  testimcmy  of  Mr.  Pleydell  and  Attorney-General 
Woodbury  and  other  experts  who  have  given  study  to  this  question,  then  of 
what  value  is  your  equalization?  I  have  taken  the  very  complicated  rule  in 
Section  50i,  which  consists  of  five  separate  and  distinct  formulas,  and  I  as- 
sume a  county  containing  four  tax  districts  and  designate  them  A,  B,  O 
and  D. 

Ratio  Equalised 

Tax  {Rule  1]        Aneaaed  Full  value.  Rule  4 

Vist.  Fer  cent.  value  value  [Ratio  .50261 

A  40  $40,000,000  $100,000,000  $59,250,259  26 

B  50  40,000,000  80,000,000  47,407,407  41 

C  80  40,000,000  50,000,000  29,629,029  63 

D  100  40,000,000  40,000,000  23,703,703  70 


$160,000,000    $270,000,000  $160,000,000  00 


Now,  this  is  the  way  the  equalization  works  out  under  the  rule.  We  assume 
that  the  assessed  value  in  each  of  these  districts  is  $40,000,000,  then  the  full 
value  of  the  property  firubject  to  taxation  in  tax  district  A  is  $100,000,000,  in 
B,  $80,000,000,  in  0,  $50,000,000,  and  in  D,  $40,000,000,  with  a  total  of 
$270,000,000. 

The  assessed  valuation,  however,  is  only  $160,000,000. 

Now,  in  carrying  out  the  process  of  equalization,  does  the  equalization 
board  try  to  comply  with  the  Jaw  that  property  should  be  assessed  at  its  full 
value?  Does  it  reassess?  No,  because,  as  Mr.  Saxe  will  tell  you,  they  cannot 
meddle  with  the  tax  assessors;  under  Article  X,  Section  2,  tax  assessors  are 
constitutional  officers.  All  you  can  do  with  them  is  to  certiorari  —  use  the 
writ  of  certiorari,  and  you  may  get  relief  in  one  isolated  case.  But  as  for 
the  Tax  Board  going  into  the  county  and  ordering  a  reassessment  where  it  is 
obviously  false  and  unjust  and  untruthful,  they  cannot  do  it,  because  they 
are  tied  up  by  Article  X,  Section  2,  of  the  Constitution;  and  I  want  to  say 
at  this  point  that  I  am  in  perfect  harmony  and  agreement  with  the  ambition 
and  the  purpose  of  Chairman  Saxe  in  his  efforts  to  simplify  and  co-ordinate 
the  laws  of  this  State  in  matters  ofi  taxation.  I  do  not  believe  that  there 
ought  to  be  these  inconsistencies,  these  inaccurate,  these  wide  variations  in 
matters  of  property  in  our  State  and  various  subdivisions  thereof.  I  be- 
lieve we  ought  to  give  Chairman  Saxe  what  he  wants,  that  is,  the  right  to 
go  into  a  county  or  a  tax  district  where  a  wrong  has  been  shown  and  not 
remedy  it  in  one  iaolated  instance,  but  order  a  reassessment  from  the  begin- 
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ning.  Correct  the  rolls,  not  equalize  them.  The  trouble  with  Chairman  Saxe 
iH  that  he  does  not  go  far  enough.  He  has  gone  into  this  bugbear  of  equaliza- 
tion. Now,  according  to  the  rule,  the  full  value  of  the  property  in  this 
hypothetical  case  which  I  have  given  in  this  account  is  $270,000,000.  The 
actual  assessed  value  was  only  $160,000,000.  Now  what  Chairman  Saxe 
would  do,  if  he  had  his  way,  would  be  to  go  into  this  county  and  raise  the 
assessed  value  of  the  property  in  these  four  tax  districts  to  $270,000,000?  No, 
he  would  not.  He  would  equalize;  he  would  equalize,  the  same  as  I  have  done 
here  in  this  hypothetical  case,  and  he  would  add  to  some  tax  districts  and 
he  would  take  away  from  others  under  this  complicated  rule,  and  when  he 
got  through  with  it,  in  obedience  to  the  terms  of  this  complicated  formulse, 
we  would  find  the  valuation,  instead  of  being  $40,000,000,  would  be  as  follows: 

A  $69,260,259  26 

B  47,407,407  41 

O  29,629,629  63 

D  23,703,703  70 

Total   $160,000,000  00 


In  other  words,  back  where  you  started  from. 

Mr.  Wickersham  —  Mr.  Chairman,  I  move  that  the  Committee  do  now 
arise,  report  progress  and  a^  leave  to  sit  again  at  half-past  2  o'clock  and 
continue  the  discussion  now  before  us. 

The  Chairman  —  Those  in  favor  of  the  motion  will  say  Aye,  opposed  No. 
The  motion  is  carried. 

(The  President  takes  the  Chair.) 

Mr.  F.  L.  Young — Mr.  President. 

The  President— Mr.  F.  L.  Young. 

Mr.  F.  Lw  Young  —  Mr.  President,  the  Committee  reports  progress  and  asks 
leave  to  sit  again  at  2:30. 

The  President  —  The  question  is  on  granting  leave  to  the  Committee  to  sit 
again.  Those  in  favor  will  say  Aye,  opposed  No.  It  is  agreed  to,  and  the 
Convention  stands  at  recess  until  2:30  this  afternoon. 

Mr.  Wadsworth  —  Mr.  President,  I  ask  unanimous  consent  at  the  present 
moment  to  make  a  report  of  the  Committee  on  Charities. 

The  President  —  Without  objection  — 

Mr.  Marshall  —  Mr.  President,  I  object. 

The  President  —  Objection  being  made,  the  report  will  lie  on  the  table  until 
2:30.    The  Convention  is  in  recess. 

Whereupon,  at  1  p.  m.,  the  Convention  took  a  recess  to  2:30  the  same  after- 
noon. 


AFTER  RECESS 

Tlie  President  —  The  Convention  will  come  to  order.  The  Convention  will 
go  into  Committee  of  the  Whole  to  consider  the  Calendar.  Will  Mr.  F.  L. 
Young  take  the  Chair? 

Mr.  Barnes  —  Mr.  President,  I  would  like  to  have  a  meeting  of  the  C<nxi- 
mittee  on  Legislative  Powers  which  was  called  for  2:30.    May  we  be  excused? 
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The  President  —  Under  the  rule  of  the  Convention  leave  is  granted  to  the 
committees  to  meet  at  11  o'clock  or  at  any  subsequent  time  during  the  session 
of  the  Convention. 

Mr.  Low  —  Mr.  President,  I  would  like  to  annoimce  that  there  will  be  a 
meeting  of  the  Committee  on  Cities  at  4  o'clock. 

(Mr.  F.  L.  Young  takes  the  chair.) 

The  Chairman  —  The  Convention  is  now  in  Committee  of  the  Whole  for  the 
consideration  of  propositions  before  us. 

Mr.  M.  Saxe  —  Mr.  Chairman,  in  view  of  the  fact  that  a  number  of  dele- 
gates desire  to  consider  the  proposals  further,  by  themselves,  I  shall  move 
now  to  suspend  further  discussion  of  the  tax  proposal  at  this  time,  and  with 
your  leave  will  call  it  up  again  later. 

Mr.  J.  S.  Phillips  —  This  afternoon,  Mr.  Saze? 

Mr.  M.  Saxe  —  No,  not  to-day. 

Mr.  Griffin  —  Do  I  understand  the  delegate  to  say  that  it  will  be  called 
up  again  to-day?    Does  that  mean  during  G^eneral  Orders? 

Mr.  M.  Saxe  —  Not  to-day. 

Mr.  Griffin —  Then,  Mr.  Chairman,  I  would  ask  that  it  be  set  down  as  a 
special  order  for  some  day  certain. 

Mr.  Wickersham  —  Mr.  Chairman,  a  point  of  order.  That  could  only  be 
done  by  the  Convention  itself.  The  Committee  of  the  Whole  cannot  make  it 
a  special  order. 

The  Chairman — The  point  of  order  is  well  taken. 

Mr.  Griffin  —  I  know  that,  but  we  might  make  an  agreement  now  and  have 
a  request  made  of  the  Convention  when  we  rise  and  report  to  the  Convention. 

The  Chairman  —  The  motion  before  the  House  is  the  motion  made  by  S^i- 
,ator  Saxe,  that  further  consideration  of  proposal  — 

Mr.  J.  S.  Phillips  (interrupting)  — Mr.  Chairman. 

The  Chairman — Mr.  J.  S.  Phillips. 

Mr.  J.  S.  Phillips  —  Will  you  move  it  again  this  week,  Mr.  Saxe? 

A  Delegate — ^A  little  louder. 

Mr.  J.  S.  Phillips  —  I  wanted  to  ascertain  from  the  Chairman  when  he 
intended  again  to  move  this  proposal. 

The  Chairman — As  I  understand  it,  there  could  be  only  a  gentleman's 
agreement,  anyway. 

Mr.  J.  S.  Phillips  —  I  will  take  Mr.  Saxe's  word  on  that. 

The  (Chairman  —  I  want  it  understood  that  you  cannot  take  any  such  action 
that  is  binding. 

Mr.  M.  Saxe  —  Mr.  Chairman,  I  had  in  mind  having  an  opportunity  to  dis- 
cuss this  proposal  in  private  with  some  of  the  delegates  who  seemed  to  be  a 
little  in  the  air  with  respect  to  it. 

Now,  I  cannot  say  at  this  time  just  when  we  will  be  through  with  these 
informal  discussions.  It  might  be  in  a  day  or  two  and  we  might  have  to  let 
it  go  over  until  next  week.  I  do  not  like  to  bind  myself  down  to  any  specific 
time,  imless  it  should  be  the  wish  of  the  Committee  of  the  Whole  that  it 
should  be  fixed  for  a  day  certain.  That  is  agreeable  to  me  if  it  is  the  wish 
of  the  Committee. 

Mr.  Wickersham  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Wickersham. 
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Mr.  Wickersham  —  I  simply  want  to  suggest  tlUit  the  speoial  orders  and 
general  ord^s  have  been  made  hy  rules  reported  from  the  Rilles  C<^mittee 
and  I  think,  certainly,  we  cannot  do  it  in  the  Committee  of  ihA  Whole,  and 
I  think  the  calendar  of  the  business  b^ore  the  Gottvention  can  he  better 
arranged  through  the  Rules  Ck>mmittee  and  its  report  than  in  the  body  at 
large. 

Mr.  M.  Saxe  —  Mr.  Chairman. 

The  Chairman  —  Mr.  M.  Saxe. 

Mr.  M.  Saxe —  For  that  reason  then,  I  think,  Mr.  Chairman,  it  is  safer  for 
me  to  insist  upon  my  motion,  simply  iJiat  we  suspend  at  thiil  time,  but  I 
reserve  the  right  to  call  it  up  at  a  future  time. 

Mr.  S.  K.  Phillips  —  Mr.  Chairman. 

The  Chairman  —  Mr.  S.  K.  Phillips. 

Mr.  S.  K.  Phillips  —  Addressing  myself  to  the  motion.  Now,  it  seems  to 
me,  so  far  as  I  am  concerned,  that  those  who  think  its  I  do  In  r^ard  to  this 
one  proposition  were  ready  to  "fight  this  out  this  afternoon,  but  we  would  like 
to  have  some  assurances  of  the  gentleman.  I  apprehend  that  no  delegate 
will  move  his  proposal.  All  I  ask  is  some  assurance  tJiat  he  Will  not  call  it  up 
Friday  or  Saturday  of  this  week. 

Mr.  M.  Saxe  —  1  would  be  glad  to  make  that  arrangement,  that  I  wiU  not 
call  it  up  Friday  or  Saturday. 

Mr.  S.  K.  Phillips  —  That  will  be  aU  right. 

Mr.  Chairman  —  The  question  is  on  ihe  motion  offered  by  Mr.  Slixe,  that 
the  further  consideration  of  this  Proposed  Amendment  be  deferred.  All  in 
favor  of  that  motion  will  say  Aye,  opposed  No.  The  motion  is  carried  and 
the  Clerk  will  read  the  next  order  of  business. 

Mr.  Griffin  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Griffin. 

Mr.  Griffin  —  I  move  that  when  the  Committee  rise  they  report  progress 
upon  this  bill  and  ask  leave  to  sit  again. 

The  Chairman  —  You  have  heard  the  motion.  Those  in  favor  iMl  say  Aye, 
opposed  No.    The  motibn  is  carried. 

The  Clerk  will  read  the  next  order  of  business. 

The  Secretary  —  No.  7lfl,  General  Order 'No.  13,  by  Mr.  Dunmore. 

Mr.  Dunmore  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Dunmore. 

Mr.  Dunmore  —  On  the  preliminary  call  of  the  calendar  I  announced  that 
the  amendment  would  be  moved.  Since  then  I  have  been  requested  to  defer 
the  discussion  and  argument  until  next  week  and  I  am  glad  to  comply  with 
the  request. 

The  Secretary  —  No.  740,  General  Order  No.  15,  by  Mr.  Tanner. 

No.  721,  General  Order  No.  16,  by  Mr.  J.  G.  Saxe. 

No.  741,  General  Order  No.  17,  by  the  Committee  on  Legislative 
Organization. 

Mr.  Brackett  —  Mr.  Chairman. 

The  Chairman  —  Senator  Brackett. 

Mr.  Brackett  —  That  proposal  is  moved,  but  inasmuch  as  I  am  a  protestant 
and  have  :filed  a  dissenting  report,  the  manageftient  of  the  amendment  is  in 
the  hands  of  Mr.  Lindsay. 

Mr.  Lindsay  —  Mr.  Chairman. 
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The  Chairman  —  Mr.  landaaj. 

Mr.  Lindsay — The  Committee  on  Legislative  Organization  had  this  matter 
under  consideration  at  a  number  of  its  meetings.  The  consensus  of  opinion 
in  the  Committee  se^ns  to  be  that  some  increase  should  be  made.  The  Com- 
mittee was  somewhat  divided,  those  favoring  a  raise  in  the  compensation  was 
divided  slightly  upon  the  amount,  one  person  who  signed  the  minority  report 
desiring  the  amount  to  be  placed  at  $2,000  instead  of  $2,500.  We  had  before 
us  a  number  of  persons  who  have  served  in  the  Legislature.  We  had  before 
us  representatives  of  labor  organizations  of  the  8tate  and  since  the  bill  has 
been  reported  the  members  here  have  received  a  memorial  of  the  Associated 
Manufacturers  and  Merchants  of  New  York  State,  Buffalo  Chamber  of  Com- 
merce, National  Founders'  Association,  Employers'  Association  of  Buffalo, 
Buffalo  Builders'  Exchange,  in  which,  while  not  referring  to  this  particular 
report,  they  do  indorse  the  increase  or  an  increase  of  the  compensation  of 
legislators  which  was  proposed  in  a  bill  by  Mr.  Curran.  So  that,  in  addition 
to  the  demand  which  we  stated  came  from  the  labor  organizations  by  the 
majority  report  in  the  Committee,  which  is  Document  No.  20,  I  think,  con- 
taining both  the  majority  and  minority  reports,  we  have  also  here  those 
occupying  an  exactly  opposite  position  from  the  labor  organizations  favoring 
the  same  proposition.  I  merely  speak  of  this  to  show  that  there  is  a  gen- 
eral sentiment,  both  among  labor  organizations  and  among  manufacturers' 
organizations,  and  I  think  pretty  generally  over  the  State,  that  legislators 
are  not  sufficiently  compensated  and  that  there  should  be  some  change. 

The  minority  rendered  their  opinion  in  opposition  to  that  of  the  majority 
upon  the  general  principle  that  you  cannot  compensate  legislators  at  all 
sufficiently,  that  the  people  will  not  stand  for  such  compensation  as  would 
be  real  compensation  for  a  man  who  served  as  a  legislator,  but  that  it  is  an 
honorable  position,  and  there  are  people  wen  qualified  for  the  position  who 
are  willing  to  serve,  notwithstanding  tiiey  serve  at  a  loss.  That  position  does 
not  appeal  to  me  in  the  least.  As  a  young  man  —  and  I  speak  of  myself 
personally  here  because  it  is  the  experience  I  know  of  a  number  of  young  men 
—  years  ago  I  started  to  participate  in  legislative  matters.  I  suppose  I  was 
like  a  great  many  young  men  of  to-day.  I  had,  at  considerable  difficulty  and 
expense,  gone  through  college.  I  had  prepared  myself  for  admission  to  the 
bar.  I  had  commenced  to  practice,  in  the  meantime  had  married.  My  income 
was  necessarily  small  and  I  served  four  years  at  a  loss  of  about  a  thousand 
dollars  each  term.  At  that  time  I  found  it  was  impossible  for  me,  even  at 
the  request  of  the  people  of  my  district,  to  continue  longer  in  that  position. 

Now  I  know  at  the  present  time  in  my  part  of  the  country  young  men  who 
would  make  excellent  legislators,  whose  services  would  be  of  value  to  this 
State,  but  they  have  passed  through  just  the  same  experience.  Here  is  a 
young  man  that  I  have  in  mind  now;  put  himself  through  Cornell  University, 
through  the  law  department;  afterward  went  back  and  put  himself  through 
the  arts  department,  thoroughly  competent,  because  of  the  particular  studies 
that  he  has  made  there  in  a  certain  line,  to  represent  the  State  and  do  good 
work  for  it.  It  would  be  utterly  impossible  for  him,  in  the  present  state  of 
compensation  of  legislators,  to  come  here  with  the  intention  of  serving  more 
than  a  year  or  two  at  the  most.  If  he  ever  expected  to  lay  up  anything,  if 
he  ever  expected  to  maintain  a  family,  he  would  have  to  quit  at  the  end  of 
at  least  two  years,  or  dse  he  would  have  to  get  money  in  some  way  other 
than  from  his  salary. 
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The  present,  the  original,  compensation  in  the  Constitution  of  1846  was  $3 
a  day  for  not  to  exceed  100  days,  and  some  little  extra  provision  in  regard 
to  some  of  the  officers.  In  1807  the  Constitutional  Convention  made  a  pro- 
vision for  $1,000.  That  was  voted  down,  as  were  all  the  amendments  of  that 
Constitutional  Convention^  but  in  less  than  six  years  afterward,  on  an  amend- 
ment especially  submitted,  the  people  voted  to  raise  the  salary  to  $1,500. 
This  was  over  forty  years  ago  and  it  has  remained  at  that  amoimt  ever  since. 
There  was  a  proposition  submitted  in  1911.  I  have  not  my  notes  of  the  exact 
proposition  here,  but,  as  I  recollect  it,  it  provided  for  $3,000  for  Assemblymen, 
$3,500  for  Senators,  and  three  cents  a  mile  for  the  distance  actually  traveled 
during  the  term.  Now,  that  was  voted  down,  but  it  is  no  expression  of  the 
opinion  of  the  people  in  regard  to  a  just  compensation  for  legislators  for  this 
reason:  The  amount  was  larger  than  is  proposed  here  by  considerable.  It 
was  quite  a  large  increase.  Not  only  that,  but  it  provides  for  mileage  which 
was  on  its  face  higher  than  the  mileage  actually  charged  by  the  railroads,  and 
the  people  would  see  no  use,  as  far  as  that  was  concerned,  if  they  thought  of 
it  at  all,  in  voting  for  a  mileage  which  would  actually  make  a  profit  for  the 
members.  But  not  only  that,  in  that  year  there  were  seven  amendments  sub- 
mitted to  the  people,  seven  amendments  to  the  Constitution,  and  every  one  of 
them  were  voted  down,  so  that  it  was  not  only  the  matter  of  the  increase  in 
the  salaries  of  the  members,  in  all  probability,  that  did  not  have  any  effect 
on  the  fact  that  all  the  amendments  were  voted  down.  Another  reason  for  its 
being  voted  down  was  this :  Only  about  one-half  of  the  persons  voting  at  that 
election  voted  on  those  amendments  at  all,  and  they  were  defeated  by  con- 
siderably less,  greatly  less  than  a  majority  of  the  votes  cast  at  that  election. 
It  has  been  said  that  the  people  are  not  ready  and  will  not  stand  for  an 
increase  in  the  compensation  of  legislators.  I  confess  that  I  cannot  believe 
that,  nor  have  I  foimd  any  evidence  that  would  warrant  that  conclusion. 
I  can  only  speak  for  the  feeling  generally  among  the  people  with  whom  I  have 
associated  and  talked  on  this  subject.  I  find  the  general  opinion  among 
farmers,  laboring  men,  merchants,  etc.,  the  general  opinion  is  that  the  com- 
pensation is  perfectly  ridiculous,  and  that  you  cannot  expect  anybody  to  go 
for  it  that  would  amoimt  to  anything,  and  in  that  way  I  think  that  it  injures 
the  character  of  the  persons  whom  we  select  to  go  to  the  Senate  and  Assembly 
and  strikes  down  in  a  way  the  dignity  of  the  body.  It  is  the  general  opinion 
among  the  people  that  the  Legislature,  members  of  the  Legislature,  are 
"  cheap  skates."  I  used  that  expression  because  a  man  used  it  in  talking  over 
this  matter  with  me.  He  said :  "  You  cannot  expect  yoimg  men  in  active  life 
to  leave  their  business,  leave  their  work,  and  go  to  a  Legislature  and  expect 
to  continue  any  length  of  time  in  that  Legislature  at  the  salary  that  this 
State  is  paying  for  their  services." 

Now,  I  don't  want  to  make  any  extended  remarks  in  regard  to  this.  I  think 
it  is  the  proper  place  to  settle  that  question  in  this  Convention.  I  don't  think 
it  should  be  left  to  the  Legislature  to  settle  its  own  salaries,  and  I  don't  think 
they  would  care  further  to  undertake  the  provision,  because  of  the  feeling  it 
creates  among  the  voters  generally  of  what  is  known  as  a  "  salary  grab." 
But  this  Convention,  wholly  divorced  from  anything  of  that  sort,  is  able  to 
say,  coolly  and  properly,  what  is  a  just  compensation,  or  a  reasonable,  just 
compensation  to  prevent  loss  by  members  who  give  their  time  and  service  to 
the  State,  and  I  think  this  Convention  should  do  that.    Forty-nine  years  I 
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think  it  is  since  $1,500  was  established  as  the  rate  —  a  long  time.  A  great 
many  changes  have  occurred.  All  other  salaries  in  the  State  have  been 
doubled,  some  of  them  trebled,  since  that  time,  but  the  Legislature  which 
neither  gets  mileage  —  the  legislator,  who  neither  gets  his  mileage,  except 
about  five  trips,  nor  gets  any  additional  compensation  of  any  sort,  serves  at  an 
actual  loss.  It  is  a  matter  of  justice.  I  don't  believe  the  people  are  opposed 
to  justice.  I  have  more  confidence  in  the  voters  of  this  State  than  to  believe 
that  they  want  the  members  of  the  Legislature  to  serve  at  an  actual  loss  or 
even  at  a  beggar's  wage. 

Mr.  Byrne  —  Mr.  Chairman,  will  the  gentleman  yield  ? 

The  Chairman  —  Will  the  gentleman  yield  to  Mr.  Byrne  ? 

Mr.  Lindsay  —  Yes. 

Mr.  Byrne  —  May  I  ask  whether  the  term  "  traveling  expenses  "  is  meant 
to  include  anything  more  than  railroad  fare? 

Mr.  Lindsay  —  I  took  that  question  up  with  the  member  of  the  Committee 
who  wrote  the  expression.  I  did  not  imderstand  it  jUst  at  the  time  of  the 
report.  He  understands  that  it  includes  the  actual  traveling  expenses,  just 
like  State  officers  who  make  their  reports  and  furnish  their  vouchers  for  pay, 
so  that  it  includes  just  exactly  what  he  pays  out. 

Mr.  Byrne  —  Will  the  gentleman  yield  for  another  question? 

The  Chairman  —  Will  the  gentleman  yield  for  another  question? 

Mr.  Lindsay  —  Yes. 

Mr.  Byrne  —  Just  what  would  that  include? 

Mr.  Lindsay  —  I  imagine  that  that  would  be  settled  by  the  Comptroller's 
office,  as  it  is  in  the  case  of  State  employees,  and  the  Deputy  Attorney-Greneral 
and  employees  of  that  sort.  They  have  rules  which  require  certain  reports 
made  before  these  vouchers  are  paid.  I  should  say  it  included  his  railway 
fare,  his  meals,  if  he  had  any,  and  his  sleeping  car,  if  he  traveled  at  night. 
I  think  that  is  what  is  paid  by  the  State  for  State  officers  and  State  em- 
ployees. 

And,  the  State,  of  course,  or  the  Comptroller's  office,  always  requires 
vouchers  and  receipts  for  these  payments  so  far  as  they  can  be  given.  For 
railroad  fares  you  do  not  have  to  give  a  voucher,  as  I  recoUect,  because  the 
rates  and  number  of  miles  show  that. 

Now,  on  the  question  of  what  effect  this  is  going  to  have  on  the  constitu- 
tional amendments  generally.  This  is  a  thing  we  have  got  to  look  at  and  it 
is  a  matter  that  was  raised  in  the  Committee.  There  is  not  any  question  but 
that  by  resolution  of  the  labor  organizations  of  this  State,  they  asked  for  a 
reasonable  increase  in  the  compensation.  They  did  not  state  the  amount, 
and  the  representatives  stated  that  the  reason  they  did  not  was  that  they 
thought  the  Committee  was  more  able  to  judge,  or  this  body  was  more  able 
to  judge  what  increase  should  be  made  than  they,  and  they  made  no  sugges- 
tion, but  they  thought  there  should  be  a  reasonable  increase.  Delegate 
Curran  had  a  bill  before  the  Committee  for  the  same  purpose  and  then 
various  manufacturers  and  chambers  of  commerce  and  ^aployers'  associations 
have  gotten  out  a  circular  and  I  notice  they  have  gone  through  and  con- 
demned most  of  the  provisions  of  his  bill. 

But  out  of  all  of  them  they  approved  the  bill  ior  the  increase,  in  com- 
pensation of  legislators,  so  that  it  may  be  assumed  that  manufacturers  gen- 
erally are  in  favor  of  the  increase.     I  believe  that  for  that  reason  it  will 
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be  a  popular  measure  in  the  adoption  of  the  Constitution,  will  create  no 
difficulty  whatever  and  will  not  take  a  vote  away  from  it  whatever.  Now, 
in  regard  to  the  labor  organisations,  I  thought  they  made  a  very  definite 
and  proper  argument  before  the  Committee.  That  argument,  in  brief,  is  this: 
They  would  like  to  send  men  to  the  Legislature  occasionally;  they  have  sent 
men  occasionally  but  have  to  pick  them  from  officers  who  draw  salaries  so 
that  they  can  afford  to  serve  here.  They  have  bright  young  men,  as  we  all 
know,  that  they  would  like  to  send  here  to  become  acquainted  with  the  affairs 
of  the  State  and  to  represent  their  interests  and  it  is  right  that  they  should 
have  them.  Those  men  are  elected.  It  costs  a  little  something  to  be  elected. 
They  come  down  here  and  they  want  those  men  to  live,  associate  with  other 
members  of  the  Legislature,  be  free  from  pressing  necessities  sufficient  to 
attend  to  their  duties,  and  when  they  return  home,  if  by  reason  of  their 
absence  they  have  lost  a  definite  job,  that  they  may  have  some  opportunity 
to  look  about  to  secure  another,  and  that  is  a  very  important  thing  to  those 
people. 

Now  I  am  not  a  laboring  man,  but  I  do  believe  that  one  of  the  best 
things  that  could  happen  to  this  State  or  any  State  would  be  to  make  the 
coming  of  men  of  every  class,  including  laboring  men,  to  the  Legislature  of 
this  State,  and  to  such  conventions  as  this,  as  easy  as  possible.  Men  get 
a  broader  view  when  they  take  part  in  legislation,  they  carry  their  views 
back  to  their  constituents;  they  become  better  citizens,  the  men  who  de- 
pend upon  them  for  advice  and  direction  get  better  advice  and  direction, 
and,  imder  the  present  amount  paid  for  services,  it  is  practically  impossible 
for  any  person  to  start  upon  a  legislative  career  and  go  for  any  length  of 
time  unless  one  of  two  things  is  true;  he  must  have  money  of  his  own  at 
hand,  or  he  must  be  a  grafter.  That  is  absolutely  true  —  or  he  must  quit  — 
and  this  is  designed  in  a  fair  way  to  try  to  relieve  that  condition. 

Mr.  Byrne — 'Will  the  gentleman  again  yield  for  a  question? 

The  Chairman  —  Will  the  gentleman  yield! 

Mr.  Lindsay  —  Certainly. 

Mr.  Byrne  —  Don't  you  think  it  would  be  wiser  to  specify  so  much  a 
mile,  that  is,  this  term  "traveling  expenses"  might  raise  the  question  of 
just  what  that  meant.  People  might  not  like  the  words  "traveling  ex- 
penses. ' ' 

Mr.  Lindsay  —  So  far  as  I  am  concerned,  I  would  say  this,  that  I  would 
be  willing  that  that  should  be  "  traveling  fare." 

Mr.  Byrne  —  Once  a  week! 

Mr.  Lindsay  —  Actually  paid.  I  think  the  expression  was  just  a  general 
expression,  perhaps  was  not  considered  particularly  as  it  did  not  make  a 
great  deal  of  difference.  Now  I  want  to  say  this  before  I  close,  that  this 
increase  suggested  would  not  make  an  increase  of  probably  to  exceed 
$175,000  in  the  entire  State  for  the  Legislature.  Some  have  said  that  it 
would  make  an  increase  of  $200,000,  but  as  near  as  I  can  estimate  it, 
according  to  the  places  from  which  delegates  usually  come,  it  would  be  in 
the  neighborhood  of  $165,000. 

Mr.  Brackett  —  Mr.  Chairman. 

The  Chairman  —  Senator  Brackett. 

Mr.  Brackett  —  This  is  not  a  question  as  to  which  anyone  can  get  very 
much  excited.     It  is  a  pure  question  of  policy.     The  line  of  cleavage 
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between  the  opposing  schools  is  clear  and  distinct  and  very  likely  each 
member  of  this  Committee  has  already  made  up  his  mind  and  any  dis- 
cussion of  the  matter  is  entirely  useless.  But  for  a  single  moment  I  want 
to  call  the  attention  of  the  members  of  the  Committee  to  what  the  different 
schools  of  thought  on  the  subject  run.  There  is  and  there  always  has 
been  and  I  presume  there  always  will  be  a  class  that  believe  that  the  public 
service  should  -paj  high  salaries.  They  believe,  and  I  presume  believe 
sincerely,  that  the  payment  of  high  salaries  attracts  to  such  service  a 
higher  and  a  better  conception  of  duty  and  a  higher  performance  of  that 
duty.  The  other  class  believe  that  compensation  in  the  public  service 
should,  both  for  the  benefit  of  the  State  and  of  the  individual,  be  small, 
and  that  the  real  and  genuine  compensation  that  comes  to  one  for  the 
service  that  he  renders  in  the  Legislature  comes  not  from  the  money  that 
he  receives,  comes  not  from  any  material  benefit  because  of  any  such 
service  other  than  his  experience,  but  that  the  compensation  comes  and 
must  oome  from  the  consciousness  of  duty  well  performed  and  from  the 
knowledge  that  he  acquires  in  the  public  service  which  is  of  benefit  to 
him  during  all  his  after-life. 

I  believe,  Mr.  Chairman,  and  I  believe  profoundly,  that  the  best  service 
to  the  State  is  rendered,  not  by  the  professional  politician,  not  by  the 
man  who  gives  all  kis  time  to  political  work,  but  it  comes  from  those  men, 
who,  interested  in  the  questions  involved  in  the  doing  of  tiie  State 
service,  are  willing  to  pinch  out  of  the  busy  hours  the  time  necessary  to 
render  the  public  service  for  which  they  may  be  selected.  As  I  recall  the 
recollections  of  the  last  twenty  years  and  the  men  whom  it  has  been  my 
privilege  to  meet  in  the  public  service  —  some  in  intimacy,  all  under 
observation  —  I  declare  to  you  here  and  now,  Mr.  Chairman  and  members 
of  the  Committee,  that  the  men  whose  services  are  worth  while  to  the 
public,  that  the  men  whose  services  amounted  to  anything  to  the  State, 
weird  men  who  were  themselves  profoundly  busy,  men  to  whom  it  was 
a  genuine  inconvenience  to  come  here  and  do  the  State  service;  that  it  was 
that  class  of  men  whose  work  was  of  value  to  the  State  and  of  value  to 
the  public.  That  kind  of  men  is  not  attracted  by  the  salary;  it  is  rather  by 
the  opportunity  to  serve;  it  is  rather  by  the  experience  that  comes  to 
them;  it  is  rather  because,  devoted  in  a  measure  to  the  public  service, 
they  were  willing  to  render  such  service  and  without  any  compensation 
that  can  be  called  adequate.  The  public  service  is  not  the  place  to  amass 
a  fortune.  The  public  service  is  not  the  place  where  a  man  rendering  it 
can  pile  up  savings.  The  public  service,  to  be  of  consequence  and  of  good, 
must  not  at  all  depend  upon  the  salary  or  the  material  benefits  that  come 
to  him  who  renders  it. 

Then,  too,  comes  the  other  side.  I  know  it  is  old-fashioned;  I  know  that 
I  am  the  most  reactionary  of  reactionaries  about  everything.  I  can  prove  it 
to  you  by  any  paper  that  ever  takes  the  pains  to  mention  my  services  at  all. 
You  do  not  know,  Mr.  Chairman,  how  I  wish  I  could  be  a  Progressive  when 
I  see  the  brethren  who  can  wear  the  bearskin  shako  and  can  toss  the  baton 
the  highest  and  catch  it  the  surest  as  it  comes  down,  at  the  head  of  the 
Progressive  column!  I  have  been  so  sorry  to  think  that  I  could  not  do  that. 
It  is  the  most  delightful  of  places.  And  then,  too,  it  evokes  the  praise  of 
every  little  penny-a-liner  who  sits  around  the  front  of  the  desk  here  and  sends 
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down  his  solemn  opinion  to  the  newspapers  as  to  what  constitutes  great  public 
service.  And  some  one  of  the  boys  here  whose  opinion  would  not  be  taken  on 
the  question  of  selecting  the  family  cat  solemnly  puts  his  opinions  down  on  the 
paper  and  it  goes  down  and  is  published  as  the  result  of  the  solemn  con- 
clusions of  the  great  paper  itself. 

I  wish  I  could  get  the  approval  of  those  boys  just  as  much  as  any  one  here. 
It  is  not  because  I  do  not  want  it.  It  is  because,  Mr.  Chairman,  I  believe 
that  there  are  certain  basic  principles  that  we  must  stand  by  or  we  are 
setting  sail  on  a  soimdless  and  a  shoreless  sea. 

I  believe  we  should,  among  other  things,  stick  to  the  old-fashioned  standards 
of  public  economy.  Now  that  is  an  unpopular  thing  and  it  relegates  me 
clear  to  the  rear  of  the  procession  instead  of  to  the  head,  but  I  believe  it, 
and  I  believe  that  the  great  majority  of  the  people  of  the  State  believe  it. 
I  appreciate  that  it  is  only  a  matter  of  two  or  three  or  four  hundred  thousand 
dollars.  Of  course,  it  is  a  mere,  insignificant  amount!  While  I  hesitate  to 
recur  to  it  again,  I  still  cannot  forget  that  it  is  the  man  that  is  holding  the 
plow-tail  that  finally  has  to  pay  the  large  part  of  it.  It  is  not  the  gentlemen 
down  at  the  corner  of  Broad  and  Wall  streets  that  have  the  securities  that 
when  tax  day  comes  can  be  sent  over  into  Jersey  and  thereby  avoid  all  taxes. 
There  is  not  a  single  acre  of  the  stony  fields  up  in  Greenfield  or  the  sands  of 
Wilton  that  can  be  moved  an  inch  when  tax  day  comes  around,  and  they 
have  to  pay  on  every  one  of  them.  And  that  is  the  kind  of  men  that  have 
to  pay  the  expenses  of  the  State. 

I  do  not  want,  Mr.  Chairman,  to  take  any  position  that  even  the  most 
censorious  of  our  friends  on  the  row  in  front  of  you  may  regard  as  locking 
toward  demagogy,  but  I  believe  in  economy  for  the  State  precisely  as  I 
believe  in  economy  for  myself.  Oh,  it  is  so  easy  to  spend  the  other  fellow's 
money,  Mr.  Chairman!  Why,  do  you  know  when  the  rare  client  sends  me  on 
the  rare  trip  to  New  York  I  never  fail  to  travel  on  the  best  train  and  in  the 
best  car  and  if  I  can  get  it  I  take  the  drawing  room.  It  is  so  easy  to  go  back 
and  tell  him  that  he  can  pay  for  the  elegancies  that  I  enjoy,  but  when  I  go 
for  myself  I  generally  take  the  small  seat  at  the  end  of  the  car  up  in  the 
smoker. 

It  is  a  question  each  one  must  decide  for  himself.  I  believe  in  the  small 
salary.  I  do  not  believe  it  is  the  time  to  raise  the  salaries  of  the  members 
of  the  Legislature  as  I  do  not  believe  it  is  the  time  to  raise  the  salaries  of 
the  judiciary,  or  the  salary  of  the  Executive. 

When  these  measures  come  up  I  shall  beg  leave  to  record  my  dissent  against 
any  increase  there.  The  people  of  the  State  are  in  no  mood  to  have  a  general 
increase  of  salaries.  I  know  that  my  friend  from  New  York,  Mr.  NicoU;  will 
find  in  this  another  evidence  that  the  Constitution  is  going  to  be  buried  again, 
that  we  will  submit.  I  do  say  in  all  earnestness  that  if  I  at  all  interprc^t 
the  sentiment  of  the  people  among  whom  I  live  and  whom  I  am  trying  as* 
best  I  can  here  to  represent,  they  are  in  no  mood  to  tolerate  any  increase 
of  executive,  judiciary  or  legislative  expense.  I  sometimes  think,  Mr.  Chair- 
man, if  we  can,  by  any  stress  of  effort,  keep  96  per  cent  of  the  amendments 
proposed  in  this  Convention  out  of  the  document  which  we  are  to  submit, 
and  then,  when  the  day  comes,  can  beat  the  other  5  per  cent  at  the  polls,  ^e 
can  go  home  and  think  we  have  done  a  good  sunmier's  work.  But  whjetlier 
that  be  so  or  not,  I  want  to  be  recorded  when  it  comes  to  the  matter  of  thje 
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state's  expenses,  I  am  not  willing  to  vote  $250,000  to  $400,000  additional 
of  increase  of  the  legislative  salaries.  I  am  not  willing  to  vote  the  something 
over  a  million  dollars  that  the  proposed  increase  in  judicial  expenses  would 
entail,  I  am  not  willing  to  duplicate  the  salary  of  the  Executive,  without 
any  reason  to  attempt  to  constrain  the  opinion  of  any  man  in  the  Convention, 
leaving  it  absolutely  for  each  one  to  decide  for  himself  and  to  go  home  and 
justify  his  act  to  his  constituents.  I  am  willing  to  submit  the  question,  be- 
lieving that  we  are  rendering  the  truest  service  not  only  in  the  economy  fbf 
the  people's  money,  but  in  the  example  of  the  economy  of  the  people's  money 
that  we  here  give  if  we  keep  the  salary  down,  believing,  too,  that  by  the  very 
action  of  curtailing  the  salary  and  not  increasing  the  salary  of  the  legislators 
a  single  penny,  that  by  that  very  action  we  secure  and  continue  to  secure  to 
the  State  the  best  service  that  we  can  hope  to  have  in  a  representative  govern- 
ment. 

Mr.  Parsons  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Parsons. 

Mr.  Parsons  —  I  hope  that  the  amendment  will  be  adopted,  and  I  cannot 
share  the  foreboding  regarding  the  Constitution  that  Senator  Brackett  has 
given  us  if  we  shall  incorporate  this  within  the  proposed  Constitution.  As 
against  what  he  prophesies,  I  have  an  instance  of  history  which  will  show 
that  the  other  result  will  obtain. 

I  was  a  member  of  the  National  House  of  Representatives  when  the  salaries 
were  increased  from  $5,000  to  $7,500  a  year,  and  that  increase  was  made  upon 
the  motion  of  the  member  of  Congress  from  Senator  Brackett's  district. 

Mr.  Brackett  —  Whose  term  was  about  to  expire  and  who  never  went  back. 
( Laughter. ) 

Mr.  Parsons  —  Well,  he  could  have  gone  back ;  he  could  have  gone  back. 

Mr.  Brackett  —  He  didn't  go  back. 

Mr.  Parsons  —  I  repeat  he  could  have  gone  back,  and  he  was  succeeded  by 
a  Republican,  his  close  friend.  There  is  no  doubt  that  he  could  have 
gone  back,  and  you  can  see  nothing  in  the  vote  of  Saratoga  county  in  the 
election  of  1908  to  prove,  or  to  show  that  the  people  there  were  opposed  to 
paying  a  fair  salary  to  the  members  of  the  National  House  of  Representatives. 
And  the  reason  why  an  increased  salary  should  be  given  is  not  that  it  be 
enough  to  enable  a  man  to  amass  a  fortune  upon,  but  that  any  man  ought 
to  be  able  to  go  to  the  Legislature  and  while  there  live  free  from  anxiety 
and  be  enabled  to  devote  his  whole  time  and  attention  to  public  work. 

Mr.  Dahm  —  Mr.  Chairman. 

Tlie  Chairman  —  Mr.  Dahm. 

Mr.  Dahm  —  I  desire  to  say  a  few  words  in  regard  to  increasing  the  com- 
pensation of  our  legislators.  I  notice  that  my  colleague,  Mr.  Curran,  who 
introduced  a  bill  in  reference  to  this  matter  is  imavoidably  absent  and  can- 
not state  his  position  on  this  matter. 

I  believe,  as  do  many  others  in  the  State  of  New  York,  that  the  compensation 
now  paid  to  members  of  the  Assembly  and  the  Senate  is  far  too  small.  I 
desire  that  when  I  come  to  Albany  in  the  future  and  meet  my  Assemblyman, 
I  can  find  him  staying  in  some  first-class  place  of  abode. 

I  hate,  and  I  feel  chagrined  when  I  come  to  Albany  now  to  see  an  Assem- 
blyman from  any  Assembly  District  and  have  to  go  around  and  find  him  in  a 
hall  bedroom  in  some  of  the  surrounding  streets  around  the  Capitol.    And, 
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it  is,  indeed,  a  fine  situation  that  men  whom  we  send  here  to  represent  us 
as  law-makers,  that  we  find  that  they  have  to  stow  themselves  away  in  places 
not  frequented  by  their  better-situated  friends  in  the  Assembly  —  find  them 
stowed  away  in  bedrooms  so  that  they  can  possibly  make  both  ends  meet. 

We  find  in  the  Assembly  to-day  and  in  the  Senate  many  clerks  who  receive 
far  more  compensation  than  our  so-called  legislators. 

I  do  not  agree  with  the  distinguished  gentleman  from  Saratoga  that  there 
are  many  men,  particularly  men  who  have  to  work  for  a  living,  who  desire  to 
come  to  Albany,  for  the  honor  and  glory  of  it,  because  there  is  no  glory  in 
(returning  to  your  constituents  and  having  them  brand  you  as  a  grafter. 

Every  day  in  this  Convention  we  hear  some  member  of  the  Convention  get 
up  and  talk  about  the  fool  legislator. 

Now,  Mr.  Chairman,  the  proposition  offered  by  the  labor  organization  and 
spoken  of  by  Mr.  Lindsay  is  only  fair. 

Fifteen  hundred  dollars!  Is  there  any  man  in  this  Convention  Hall  to-day 
who  can  honestly  say  that  the  amount  of  compensation  that  he  has  received 
has  met  his  requirements  while  here  in  Albany?  There  is  not  a  man  in  this 
hall  who  would  say  honestly  that  the  amoimt  of  money  that  he  has  received 
as  compensation  meets  his  expenses  while  in  this  city;  and  in  the  name  of 
God,  how  can  an  Assemblyman  who  has  nothing  to  depend  upon  to  support 
himself  while  here  in  Albany  and  his  family  in  some  far-distant  city  support 
himself  on  any  such  sum? 

There  should  be  no  debate  on  this  question  to-day  before  this  Convention. 
I  believe,  as  I  stated  before,  that  every  member  of  this  Constitutional  Conven- 
tion realizes  the  inadequacy  of  the  amoimt  of  money  that  he  receives  as 
compensation,  and  I  sincerely  hope  that  the  vote  on  the  adoption  of  this  Fro- 
posed  Amendment  will  be  taken  immediately,  and  that  it  will  be  disposed  of 
at  once. 

Mr.  Leggett  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Ijeggeti. 

Mr.  Leggett  —  This  is  an  opportunity  that  I  am  not  willing  to  let  go  by. 
This  is  probably  the  only  opportunity  I  shall  have  in  this  Convention  of 
recording  my  hearty  approval  of  a  measure  advocated  by  the  labor  union 
men,  and  I  cannot  let  the  occasion  slip. 

I  am  sincerely  and  heartily  in  favor  of  an  increase,  and  for  the  very 
reasons  that  my  friend,  Mr.  Dahm,  has  so  feelingly  alluded  to.  I  think  it 
is  a  shame  that  in  the  State  of  New  York  it  is  not  permitted  to  a  man  who 
has  no  resources,  except  the  labor  either  of  his  hands  or  his  headj  and  who 
has  a  family  to  support— <I  say  I  think  it  is  a  shame  that  by  reason  of  a 
small  salary  he  is  not  permitted,  when  the  people  of  his  district  want  him  to 
come  to  the  Legislature  —  he  is  absolutely  barred  from  doing  it  by  the  lack 
of  adequate  pecimiary  compensation,  and  I  hope  that  this  measure  will  be 
passed  by  the  Convention. 

Mr.  Curran  —  Mr.  Chairman. 

Mr.  M.  Saxe  —  Mr.  Chairman. 

Mr.  Curran  —  I  yield  to  Mr.  M.  Saxe. 

The  Chairman  —  Mr.  Curran  yields  to  Mr.  M.  Saxe. 

Mr.  M.  Saxe  —  I  desire  to  voice  my  approval  of  this  proposal.  I  had  the 
honor  of  serving  some  four  years  in  the  State  Senate  and  I  know  of  my  own 
knowledge  out  of  that  experience  that  it  is  a  hardship  on  a  good  many  men 
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to  have  to  serve  the  State  in  the  Legislature  at  the  present  salary,  and  I  think 
that  the  salary  proposed  by  the  Committee  is  a  very  reasonable  and  fair 
salary. 

Just  as  Mr.  Leggett  has  pointed  out,  I  think  it  is  a  rank  injustice  if  a  man, 
who  is  desired  by  the  people  of  his  district  to  represent  them  in  the  Legis- 
lature and  who  has  no  means,  is  to  be  denied  the  opportunity  simply  because 
the  compensation  is  inadequate. 

I  think  that  it  is  all  wrong,  and  I  think  that  it  is  in  the  interest  of  the 
public  good  and  in  the  interest  of  the  welfare  of  the  State  that  the  salaries 
of  the  legislators  be  made  fair  and  adequate. 

Mr.  Curran  —  Mr.  Chairman,  in  1911,  I  believe  that  the  Proposed  Amend- 
ment to  the  Constitution  relative  to  increase  in  salaries  of  Assemblymen  and 
Senators  —  I  may  be  mistaken  in  the  date,  but  I  had  the  honor  of  attending 
the  convention  of  the  working  people  of  the  State  of  New  York  and  I  pro- 
posed a  resolution  offering  an  amendment  then  to  be  voted  upon  that  Fall  to 
increase  the  salaries  of  Assemblymen  and  Senators  and  my  contention  was 
then  that  men  in  moderate  circumstances  and  especially  workingmen  who 
aspire  to  be  members  of  the  Assembly  cannot  afford  to  make  the  run.  The 
simple  reason  is  that  even  if  elected  the  expenses  that  are  necessary  to  any 
man  to  imdertake  the  campaign  are  of  some  importance,  and  his  time  spent 
is  such  that  he  virtually  has  nothing  to  stow  away  after  his  labors  have 
been  performed. 

In  1914  at  the  convention  held  in  Schenectady  another  resolution  had  been 
proposed,  also  favoring  an  increase  in  salary  to  Senators  and  Assemblymen, 
and  we  favored  a  larger  increase  than  most  other  bodies,  most  other  men  who 
had  proposed  amendments.  We  believed  that  you  cannot  pay  the  representa- 
tives any  too  much  money.  The  labor  organizations  in  themselves  have  no 
fear  of  paying  a  man  a  good  salary.  It  is  a  peculiar  thing,  when  I  appeared 
before  the  Committee  to  argue  in  favor  of  this  bill  there  were  about  ten  or 
fifteen  questions  asked  me  that  in  my  mind  seemed  ridiculous.  My  friend 
Bunco  has  made  the  statement.  One  of  the  questions  was  that  men  would 
seek  nominations  for  Assemblymen  or  Senator  or  member  of  the  Constitu- 
tional Convention  whether  they  were  paid  any  salary  or  not.  Well,  let  me 
make  this  clear  to  you.  As  far  as  I  am  concerned,  and  the  working  people  of 
this  State,  we  don't  want  the  men  if  our  influence  is  such  as  to  prevent 
those  men  from  attending  the  Legislature  or  the  Senate  or  a  body  of  this 
character,  because  the  inference  is  that  they  must  have  certain  things  at  stake 
or  they  could  not  afford  to  come.  And  they  tell  you  that  the  honor  is  some- 
thing. I  agree  to  that  and  if  I  could  give  my  service  free  gratis  to  this  body  I 
would  be  willing  to  do  so.  But  it  would  be  necessary  to  have  something  to 
take  care  of  my  family.  It  is  well  to  come  here  as  an  honored  gentleman,  and 
be  named  as  such,  but  you  might  find  when  you  returned  home  that  a  warrant 
would  be  issued  for  non-support.  Such  a  condition  has  existed  among  mem- 
bers of  the  Legislature. 

Now  why  should  a  man  be  placed  in  that  position?  When  you  form  a 
commission  either  the  Senate  or  the  Assembly,  creating  a  commission,  what 
is  the  first  proposition  ?  "  How  much  can  we  pay  the  members  of  that  com- 
mission" and  why  do  you  ask  that  question?  Because  we  must  get  the 
best  men.  That  is  why  you  make  the  salary  $12,000  or  $16,000  a  year.  Why 
not  make  it  a  salary  of  nothing  and  let  them  serve  the  people  free  ^rntis, 
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let  them  give  their  talent  and  their  learning  to  the  people  free?  Oh,  no! 
They  tell  you  chey  must  be  amply  paid  and  receive  a  salary  so  that  they  shall 
be  free  from  any  political  or  outside  influence.  You  consider  the  members 
of  the  Assembly,  that  they  do  not  amount  to  anything,  that  they  should  live 
from  hand  to  mouth.  Now  we,  Mr.  Chairman,  have  proposed  that  the  members 
of  the  Senate  and  Assembly  should  be  adequately  paid  and  we  believe  that 
$3,500  is  not  too  much.  We  believe  that  that  is  little  enough.  It  would 
certainly  give  them  an  opportunity  to  be  a  little  bit  independent  and  occupy 
a  position  the  same  as  others  while  they  are  here,  and  give  men  of  moderate 
circiunstances  an  opportunity  to  make  the  race,  provided  they  see  fit,  for  the 
office. 

Many  business  men,  young  professional  men  and  others,  cannot  afford  to 
represent  their  constituents  or  their  district  for  the  simple  reason  that  the 
salary  is  inadequate  to  take  care  of  their  wants.  I  know  that  I  could  not 
ao  it  and  to  the  man  who  says  it  does  not  make  any  difference  whether  a 
salary  is  paid  or  not,  from  my  way  of  thinking  I  trust  those  men  will  never 
have  an  opportunity  to  be  elected  a  member  of  the  L^islature  because  they 
must  have  other  interests  at  stake. 

I  heard  a  very  prominent  gentleman  appear  before  the  Committee  on  Gov- 
ernor and  Other  State  Officers  and  make  a  very  lengthy  address  relative  to  the 
condition  of  affairs  and  what  he  believed  the  best  policy  to  pursue  relative  to 
electing  State  officers  and  I  listened  with  considerable  interest  and  I  believed 
it  was  a  very  practical  address,  but  when  he  made  this  statement,  that  if 
he  had  the  selection  of  men  that  he  knew  would  be  only  too  willing  to  act 
as  Senators  and  Assemblymen  regardless  of  what  the  salary  may  be  that 
the  number  he  knew  of  that  class  of  men,  he  would  desire  them  to  represent 
the  people.    From  all  of  his  addresd  that  is  the  only  part  that  I  disapprove  of. 

I  have  heard  a  member  of  this  Convention  say  that  he  would  lose  at  least 
$20,000  for  the  time  that  he  is  representing  the  people  at  this  Convention. 
Well,  a  man  who  can  afford  to  lose  $20,000  for  three  or  five  months  at  this 
Convention,  I  am  sure  will  miss  nothing.  I  can  not  lose  $20,000  or  $20.  But 
if  he  can  lose  it  he  can  afford  to  represent  the  people.  It  does  not  make  any 
difference  to  him,  but  naturally  my  conclusion  is  drawn  that  if  he  can  lose 
$20,000  in  five  months  his  compensation  for  the  year  must  be  so  great  that 
he  won't  miss  it.  That  is  the  only  conclusion  I  can  arrive  at.  It  is  a  remark 
made  off-hand  sometimes  when  a  member  returns  to  his  home  that  had  the 
honor  to  represent  the  people,  the  remark  is  made  "  if  you  didn't  get  enough 
money  why  don't  you  go  to  the  New  York  Central  and  get  your  bit  ? "  That 
remark  was  made  in  the  Committee,  and  I  thought  that  is  too  bad.  I  don't 
believe  in  that  sort  of  thing.  Men  are  criticised  sometimes  when  their  in- 
tentions are  the  best  and  I  am  one  of  the  last  men  in  the  world  that  want  to 
criticise  anybody.  If  they  want  to  represent  this  Convention  or  any  other 
convention  free  gratis,  I  am  perfectly  satified,  but  if  I  should  have  any  aspira- 
tion or  a  man  of  the  same  ranks  that  I  have  the  honor  of  being  in  —  all  my 
life  has  been  spent  as  a  workingman;  I  will  admit  the  last  few  years  I  have 
occupied  a  little  different  position,  being  deputy  city  clerk  of  the  city  of 
Rochester  quite  a  while ;  but  in  that  position  I  have  received  enough  informa- 
tion, as  a  man  naturally  would  by  being  connected  with  an  organization  or 
politically  as  you  may  say,  that  I  hear  things  that  I  know  in  my  own  mind 
ar^  <^b8olutely  incorrect.     Men  sometimes  charged  with  things  that  I  know 
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in  my  own  mind  are  imtrue;  and  I  resent  it  and  I  would  resent  the  same 
thing  here,  although  I  have  heard  those  things  mentioned,  we  all  know  they 
are  mentioned,  time  and  time  again,  but  I  want  to  say  to  you  gentlemen, 
never  in  my  life  have  I  made  such  a  statement.  I  would  resent  it  in  any 
place  wherever  it  was  made,  but  to  my  mind  I  believe  the  request  made  for 
increase  of  salary  for  members  of  the  Legislature  is  not  unjust,  it  is  not 
unwise.  Other  department  heads,  their  salaries  have  been  set  at  a  very  high 
standard  —  $8,000,  $6,000,  $8,000,  $10,000,  $12,000  or  $15,000  a  year.  No  one 
ever  gives  any  thought  to  the  Assemblyman.  And  another  thing  they  say 
that  the  people  resent  it.  The  amendment  that  was  offered  three  or  four 
years  ago,  they  may  have  resented  it,  they  resented  all  the  other  propositions, 
but  they  may  have  resented  it  for  this  reason:  It  was  initiated  by  the  men 
who  would  receive  the  benefit.  Now  we  are  not  members  of  the  Legislature. 
There  are  only  a  few  here.  They  will  be  running  this  fall.  It  has  been  in- 
itiated in  the  Convention  and  I  must  say  I  feel  a  little  honored  in  having 
the  Merchants'  and  Manufacturers'  Association  of  New  York  State,  the  Buffalo 
Employers'  Association  of  Buffalo,  Buffalo  Builders'  Exchange,  and  I  have 
been  familiar  with  those  officers  for  years,  and  the  Employers'  Association 
of  Buffalo,  and  the  Buffalo  Exchange  and  they  approve  of  the  bill  increasing 
the  salaries  of  members  of  the  Senate  and  the  Assembly. 

Now,  it  must  be  a  bill  that  is  satisfactory  to  both  interests.  It  ought  to 
be  one  that  there  would  not  be  any  trouble  about,  provided  it  was  passed  and 
that  would  receive  favorable  comment,  and  the  newspapers  now  comment  very 
favorably.  They  say  that  the  salaries  of  the  legislators  ought  to  be  increased, 
and  I  cannot  see  any  good  reason  at  this  particular  time,  Mr.  Chairman,  not 
to  favor  the  Proposed  Amendment.  I  am  satisfied  that,  with  our  interests 
and  the  manufacturers'  interests  of  this  State,  I  am  satisfied  in  my  own  mind 
there  will  be  no  trouble  in  passing  the  amendment,  unless,  as  I  said  before,  it 
is  made  in  a  way  that  the  people  favoring  such  a  proposition  would  take  no 
interest  in  it  whatever.  They  say  that  in  1911,  when  that  Proposed  Amend- 
ment was  introduced,  the  candidates  refused,  on  taking  the  platform,  to  advo- 
cate that  increase  for  fear  that  they  would  lose  votes.  And  that  was  true. 
I  have  taken  part  in  the  campaign  in  our  district,  and  I  called  attention  to 
speakers  while  they  were  addressing  the  assemblage  to  the  fact  that  they 
ought  to  make  mention  of  it,  and  they  said  that  the  reason  they  did  not  make 
mention  of  it  was  that  they  were  the  introducers,  and  they  thought  it  unwise 
on  the  stump  to  make  mention  of  it,  and  I  believe  that  had  some  effect  on 
the  cause  of  its  defeat.  But  all  the  manufacturing  associations  of  the  State, 
the  press,  and  I  have  seen  only  one  or  two  comments  that  did  not  speak 
favorably,  all  favor  this.  I  don't  think  there  would  be  any  trouble,  and  I 
think  the  men  ought  to  give  some  thought  and  interest  to  it. 

In  conclusion,  Mr.  Chairman,  let  me  say  this :  In  the  last  twenty-five  years 
I  have  been  in  the  Assembly  Chamber,  year  in  and  year  out,  and  I  was  at  the 
last  Constitutional  Convencion  and  paid  particular  attention  to  its  work  and 
know  something  about  it  —  while  not  being  a  delegate  —  I  attended  the  work 
of  the  present  commission  relative  to  abolishing  contract  labor  in  the  prisons, 
and  some  of  the  members  here  will  remember,  while  I  have  not  taken  a  promi- 
ment  part,  I  have  prepared  some  of  the  matter  in  connection  with  it,  and  from 
Rochester  and  some  other  cities  I  know  some  of  the  men  after  attending  some 
years  under  the  salaries  which  were  paid,  I  don't  want  to  mention  the  condi- 
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tion  they  remained  in  after  retiring  from  that  office.  Working  people  not 
only  lose  their  prestige,  but  many  times  cannot  get  a  position  back  at  their 
trade,  and  I  know  where  they  have  been  only  too  willing  to  take  $2  and  $2.50 
a  day  jobs  —  I  could  mention  even  fifty  in  the  last  few  years.  They  have 
never  been  heard  of  again.  And  here  is  another  thing  that  actually  happened. 
A  man  who  has  had  the  honor  of  being  a  member  of  the  Assembly,  when  he 
has  an  "  Honorable  "  attached  to  his  name,  believes  it  is  not  necessary  to  do 
anything  else  but  fulfill  that  duty,  and  after  the  Legislature  adjourns  they 
kind  of  become  a  gentleman  for  a  month  or  two  and  then  they  are  looking  for 
nomination  again,  and  they  don't  get  it,  and  that  is  absolutely  true  as  far  as 
the  workingman  is  concerned.  I  have  seen  them  hanging  around  and  they 
don't  want  to  go  back  to  work  as  a  bricklayer  or  a  moulder  or  a  machinist 
after  the  Legislature  has  adjourned,  and  I  trust,  on  behalf  of  the  woi*king 
people,  Mr.  Chairman,  and  the  people  of  moderate  circumstances  in  all  locali- 
ties, that  the  salary  will  be  increased  so  that,  if  they  may  desire  to  become 
members  of  the  Legislature,  they  may  have  that  opportunity  by  at  least  taking 
care  of  themselves  while  here. 

I  trust  the  Proposed  Amendment  prevails  and  will  be  adopted. 

Mr.  Green  —  Mr.  Chairman,  gentlemen  of  the  Committee  of  the  Whole,  I  am 
not  quite  "  twixt  the  devil  and  the  deep  blue  sea,"  but  I  confess  I  am  some- 
what in  a  quandary  as  to  the  precise  action  I  should  take  here  in  voting  upon 
this  question. 

In  the  first  place  I  have  had  a  thorough  conference  with  the  present 
Senator  from  my  district  and  my  Assemblyman  from  Broome  county  and 
they  have  each  told  me  that  as  far  as  they  are  personally  concerned  they 
do  not  care  for  a  raise  in  salary.  One  of  them,  and  I  guess  perhaps  both  of 
them,  can  get  along  without  any  salary  here. 

Now,  on  the  other  hand,  I  have  been  importuned  by  business  men  and 
professional  men  and  practically  all  of  the  leaders  of  the  laboring  interests 
in  my  section  to  support  this  bill,  the  latter  largely  on  account  of  the  same 
suggestions  made  by  the  gentleman  who  preceded  me  —  Mr.  Curran,  because 
at  present  they  do  not  feel  that  they  can  be  represented  as  they  ought  to  be 
in  the  halls  of  the  State  Legislature;  that  they  have  not  the  means. 
Mr.  Chairman,  it  was  my  proud  honor  to  endeavor  to  represent  my  district 
in  the  Senate  for  a  couple  of  terms  and  I  know  from  my  own  experience  that 
one  cannot  pull  through  and  live  as  he  ought  to  live  on  the  salary;  but  I 
managed  to  get  through  somehow.  I  don't  know,  it  may  be  the  **  cost  of  liv- 
ing high  "  instead  of  the  "  high  cost  of  living  "  that  affects  most  of  the  legis- 
lators when  they  cannot  get  through,  but  really,  you  and  I  have  seen  it, 
Mr.  Chairman,  when  the  session  was  so  prolonged,  that  if  you  practiced  the 
utmost  economy,  you  could  not  pay  your  meager  bills  for  just  bare  living  and 
traveling  expenses  on  the  salary  of  the  Assembly  and  the  Senate. 

I  wish  I  knew  how  this  constitutional  proposition  is  going  to  the  people. 
For  one,  I  wish  to  take  such  action  on  all  important  questions  presented  here 
so  that  there  will  not  be  great  danger  of  the  ones  in  opposition  to  various 
things  so  that  they  will  simply  "  bunch  their  hits  "  and  stop  the  entire  work  of 
this  Convention  from  becoming  law.  If  this  is  to  be  voted  for  as  a  separate 
proposition  in  the  constitutional  revision  going  to  the  people,  I  will  certainly 
feel  that  it  is  only  proper  and  right  to  a  large  and  representative  class 
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of  our  citizens  and  especially  to  the  laboring  interests,  to  give  them  an 
opportunity  to  express  their  opinion  by  ballot  as  to  whether  they  wish  the 
increase  to  be  granted  or  not. 

I  am  not  one  of  those  who  believe  that  all  of  the  honesty  and  ability 
is  contained  within  the  coat  of  the  man  of  millions.  Nor  do  I  believe  that 
because  a  man  is  poor  and  a  workingman,  that  that  of  itself  means  that 
he  is  beyond  temptation  or  perfectly  honest  and  more  competent  than  the 
business  or  professional  man  to  represent  his  constituents  in  the  halls  of 
the  Legislature.  But  I  do  believe,  that  in  the  activities  of  our  governmental 
affairs  to-day,  there  should  be  an  equal  opportunity  given  to  the  poorest 
man,  the  man  in  the  most  humble  circumstances,  as  well  as  to  those  who 
can  afford  to  devote  their  time  without  pay,  in  positions  like  Assemblyman 
or  that  of  Senator. 

I  am  not  going  to  find  fault  with  the  conditions  which  surround  me  nor 
sing  that  song,  **How  happy  I  would  be  if  t'other  dear  lover  were  away,*' 
but  I  am  going  to  vote  my  convictions  here,  and  if  I  get  a  chance  in  some 
other  place  I  will  vote  to  give  the  lowest  paid  direct  State  representatives 
of  the  people  a  higher  salary  than  they  now  receive;  and  if  we  are  going 
to  cut  off  on  salaries,  let  us  get  out  Into  some  of  the  departments,  and  I 
don't  refer  to  the  judiciary  departments,  and  lop  off  some  of  the  salaries 
there,  as  the  places  are  usually  filled  by  men  who  can  well  afford  to  fill 
them  if  necessary,  and  they  wish  to,  without  any  salary.  Therefore,  I  favor 
the  majority  report  of  the  Committee  to  increase  the  salaries  of  members  of 
the  State  Legislature. 

Mr.  Vanderlyn — (Inaudible). 

The  Chairman  —  A  little  louder,  please,  Mr.  Vanderlyn. 

Mr.  Vanderlyn  —  I  think  I  can  make  them  hear. 

The  Chairman  —  You  can  make  me  hear,  but  perhaps  not  the  others. 

Mr.  Vanderlyn  —  I  wanted  to  ask  the  gentleman  who  introduced  this  bill 
as  to  what  he  means  by  this  expression,  **  Their  traveling  expenses  neces- 
sarily incurred  and  actually  paid." 

Now  I  think  that  there  should  be  something  a  little  more  definite  in 
reference  to  this  particular  language,  I  think  that  there  should  be  a  certain 
mileage,  so  much  a  mile,  or  the  mileage  paid,  or  some  language  used  that 
would  express  the  exact  meaning  of  this  amendment.  The  words  "  their 
traveling  expenses  necessarily  incurred  and  actually  paid  *'  appears  to  me 
to  be  a  little  indefinite,  and  I  think  it  ought  to  be  definitely  stated  as  to 
what  expenses  shall  be  paid;  whether  it  is  the  traveling  expenses,  whether 
it  is  the  expenses  that  some  of  the  gentlemen  who  have  been  discussing  this 
bill  referred  to  —  they  evidently  have  an  idea  that  a  man,  in  order  to  repre- 
sent his  constitutents  in  the  Assembly  of  the  State  of  New  York  —  that  it  is 
necessary  for  him  to  be  located  and  board  at  the  best  hotel  in  the  city  of 
Albany.  They  have  an  idea,  perhaps,  that  "  traveling  expenses "  might 
mean  that  if  he  cannot  arrive  at  his  home  on  the  day  that  he  started  from 
Albany  to  reach  home,  he  must  stop  at  some  expensive  hotel. 

Mr.  Brackett  —  Mr.  Chairman,  will  the  speaker  permit  a  question? 

The  Chairman  —  Will  the  gentleman  permit  a  question? 

Mr.  Vanderlyn  —  Certainly. 

Mr.  Brackett  —  Does  the  gentleman  think  there  is  any  such  thing  as  "  the 
best  hotel  in  Albany?  "     (Laughter.) 

Mr.  Vanderlyn  —  If  I  were  to  express  an  opinion  as  to  Saratoga,  I  would 
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be  very  reticent  about  stating  which  I  deemed  the  best  hotels  but  I  assume 
that  Senator  Brackett  always  stops  at  the  best  hotel  in  Albany. 

But,  to  go  back  to  the  point  in  question,  it  is  a  very  simple  proposition. 
I  don't  mean  to  read  to  you  a  speech,  and  I  don't  mean  to  take  up  much  of 
your  time,  but  I  think  that  it  is  reasonable  and  would  be  reasonable  that  a 
definite  statement  should  be  made  as  to  what  their  traveling  expenses  neces- 
sarily incurred  and  actually  paid  are.  Don't  you  think  it  would  be  reasonable 
to  give  them  a  mileage?  Don't  you  think  that  they  would  be  getting  a  rea- 
sonable compensation  by  giving  mileage  —  if  they  were  to  get  compensation 
for  each  week,  then  it  strikes  me  that  mileage  would  be  reasonable. 

I  am  informed  by  one  of  the  gentlemen  that  I  must  have  been  out  of  the 
room,  as  another  delegate  has  made  the  suggestion,  and  I  did  not  know  that 
it  had  been  made.  I  did  not  know  that  any  gentleman  had  made  that  sug- 
gestion before. 

Now,  just  one  other  point  and  then  I  am  through.  I  am  not  one  of  the 
delegates  in  this  Convention  who  is  disposed  to  take  up  your  time  with 
unnecessary  talk.  I  think  the  presiding  officer  and  my  associate  delegates 
will  bear  me  out  in  this:  If  I  haven't  anything  to  talk  about,  or  if  I  haven't 
anything  to  suggest  to  the  Convention,  I  don't  want  to  take  up  the  time, 
and  had  I  known  that  an  associate  delegate  had  suggested  this  point,  I 
would  not  have  referred  to  it. 

But  there  is  just  one  more  thing  that  I  want  to  say.  I  think  the  state- 
ment that  one  preceding  speaker  made  that  a  member  of  the  Assembly  here- 
tofore, or  a  member  of  the  Assembly  who  attends  upon  the  salary  of  $1,500, 
must  have  money  of  his  own  or  be  a  grafter,  is  a  little  strong.  I  have  known 
men  who  have  attended  the  Assembly  of  the  State  of  New  York  in  the  past, 
who  were  men,  honorable,  upright  men,  men  who  had  very  little  money;  the 
only  money  they  had  was  that  which  they  earned  by  their  own  energy  and 
their  own  work,  and  I  can  say  as  an  expression,  not  only  of  my  own  opinion, 
but  of  neighbors  of  those  men  and  of  people  who  knew  them,  that  they  were 
not  grafters. 

I  do  not  believe  when  we  are  discussing  a  question  of  this  kind  that  it  is 
necessary  to  go  to  the  length  of  saying  that  members  of  the  Assembly  — 
members  who  have  attended  the  Legislature  in  the  past  either  had  money 
of  their  own  or  were  grafters,  and  I  wish  to  resent  on  behalf  of  some  of  the 
best  and  the  most  honest  men  that  I  have  known  in  my  life  an  imputation 
of  that  kind. 

Now,  in  reference  to  the  increase  of  salary,  as  we  get  to  that  point.  If 
it  is  necessary  for  a  man  to  live  here  in  Albany  properly,  and  if  $1,500 
won't  pay  him,  then  increase  the  salary.  As  far  as  that  point  is  concerned, 
I  did  not  get  up  here  to  discuss  that,  but  I  would  like  to  ask  that  some 
amendment  to  this  bill  be  made  making  these  words  that  I  have  referred  to 
more  definite. 

Mr.  Richards  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Richards. 

Mr.  Richards  —  For  the  information  of  the  member  who  has  just  been 
speaking  and  referring  to  this  language  of  traveling  expenses  necessarily 
incurred  and  actually  paid  I  will  say  that  it  is  a  well-recognized  phrase  in 
the  State  finances.  It  represents  exactly  the  mileage,  or  the  railroad  fare, 
and  nothing  more,  and  nothing  can  be  construed  as  anything  else,  either  by 
the  State  Comptroller  or  anybody  else. 
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Mr.  Marshall  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Marshall. 

Mr.  Marshall  —  I  do  not  care  to  participate  in  any  extended  debate  upon 
the  subject  that  we  are  now  dealing  with,  but  I  think  it  is  important  to  oall 
the  attention  of  the  members  of  the  Convention  to  a  matter  of  history  which 
it  is  well  for  us  to  bear  in  mind  when  we  come  to  vote  upon  this  proposal. 

In  1911  there  was  submitted  to  the  vote  of  the  people  the  amendment 
which  was  referred  to  by  Mr.  Curran.  It  was  intended  to  increase  the  sal- 
aries of  the  Senators  and  the  Assemblymen.  That  proposal  was  that  the 
members  of  the  Senate  were  to  receive  $3,500,  and  the  members  of  the  Assem- 
bly $2,000;  and  the  members  of  each  House  were  also  to  receive  three  cents 
for  each  mile  that  they  should  travel  in  coming  to  and  returning  from  their 
place  of  meeting  once  a  week  during  each  week  of  actual  attendance  during 
the  sesfiion. 

It  is  true  that  the  salary  of  Senators  was  a  thousand  dollars  more  than 
is  proposed  in  this  amendment,  and  that  of  the  Assemblymen  was  only  $500 
more.  The  vote  of  the  people  upon  that  proposal  may  be  quite  significant. 
The  favorable  votes  amounted  to  262,490.  The  adverse  votes  amounted  to 
414,404.  In  other  words,  in  a  total  vote  of  676,894,  there  was  a  majority 
against  the  amendment  of  151,914.  That  was  only  four  years  ago.  It  will 
also  be  interesting  to  know  that  six  other  amendments  were  presented  to 
the  people  at  the  same  election.  All  of  them  were  rejected,  but  the  majori- 
ties against,  or,  rather,  the  votes  against  the  amendment  with  regard  to  the 
increase  of  salaries  were  from  60,000  to  90,000  more  than  the  votes  that  were 
cast  against  any  of  the  other  amendments  which  were  passed  upon  by  the 
people  at  that  election.  The  question  that  I  would  like  to  ask  is,  whether 
a  word  to  the  wise  may  not  be  sufficient,  as  derived  from  the  action  of  the 
people  within  the  last  four  years  upon  what  is  practically  the  same  proposi- 
tion with  which  we  are  now  dealing. 

Mr.  Lindsay  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  question? 

The  Chairman  —  Will  Mr.  Marshall  yield  for  a  question  ? 

Mr.  Marshall  —  Certainly. 

Mr.  Lindsay  —  What  proportion  of  the  vote  cast  in  that  year  was  cast 
on  this  amendment? 

Mr.  Marshall  —  I  assume  from  the  fact  that  there  were  676,000  votes  cast 
and  that  the  normal  vote  would  be  about  1,400,000,  that  about  50  per  cent, 
of  the  vote  cast  at  that  election  was  cast  on  that  particular  amendment. 

Mr.  Lindsay  —  Do  you  think,  under  that  circumstance,  it  is  much  of  an  in- 
dication as  to  the  views  of  the  people  generally  upon  the  proposition? 

Mr.  Marshall  —  I  think  it  is  a  very  excellent  indication  from  the  fact  that 
I  shall  endeavor  to  show,  when  we  come  to  discuss  another  Proposed  Amend- 
ment here,  that  this  particular  vote  in  1911  was  much  larger  than  the  ordi- 
nary vote  cast  at  elections,  because  the  average  vote  on  constitutional  amend- 
ments is  not  more  than  28  or  29  per  cent,  of  all  the  votes  that  are  cast  at 
the  same  election  for  public  officers. 

Mr.  Parsons  —  Will  the  gentleman  yield? 

Mr.  Byrne  —  Mr.  Chairman. 

The  Chairman  —  One  at  a  time. 

Mr.  Mar^all  —  Certainly,  I  will  yield  on  both  sides. 

The  Chairman  —  Mr.  Parsons. 
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Mr.  Parsons  —  Mr.  Marshall,  will  you  give  again  the  vote  against  the 
proposition  ? 

Mr.  Marshall  —  I  have  before  me  the  Red  Book  of  19-15  which  states  that 
the  vote  against  the  proposition  was  414,404.  I  am  aware  of  the  fact  that  — 
my  attention  has  just  been  called  to  it  —  in  the  black  book  that  you  hold  the 
vote  given  is  352,S30,  but  I  think  it  will  be  foimd  that  there  is  apparently  an 
error  in  that  publication  because  precisely  the  same  vote  is  given  with  regard 
to  some  other  amendments  at  the  same  election,  and  my  opinion  is  that  the 
figures  in  the  Red  Book  are  the  accurate  figures. 

Mr.  Byrne  had  a  question  to  ask? 

Mr.  Byrne  —  What  I  was  going  to  ask,  Mr.  Marshall,  was,  do  you  think 
that  this  amendment  which  was  voted  down  —  the  fact  that  the  legislators 
instigated  it  themselves  in  order  to  raise  their  own  salaries  would  have  any 
effect  upon  the  vote? 

Mr.  Marshall  —  I  cannot  analyze  the  votes  sufficiently  to  answer  that 
question  with  any  degree  of  intelligence. 

Mr.  Byrne  —  Don't  you  think  it  would  have  some  eflfect  if  we  should  here 
seek  to  raise  our  own  salaries? 

Mr.  Marshall  —  I  think  that  the  argument  is  not  a  very  potent  one  because 
they  themselves  did  not  seek  to  raise  their  salaries  but  merely  left  it  to  the 
people  to  determine,  and  the  amendment  was  not  retroactive  in  its  effect, 
but  was  merely  prospective,  and  therefore  I  do  not  think  there  was  much 
sentiment  adverse  to  the  Proposed  Amendment  because  of  the  fact  that  it 
originated  in  the  Legislature. 

Having  made  this  statement  of  fact,  I  wish  to  supplement  it  by  the  sug- 
gestion that  there  has  probably  never  been  a  better  legislative  body  in  the" 
world  than  the  English  Parliament,  and  for  centuries  the  members  of  Parlia- 
ment were  without  salaries  and  performed  their  duties  as  patriotic  men.  It 
is  also  true  that  among  the  men  who  performed  those  duties  in  many  instances 
were  men  of  limited  means.  No  man  more  distinguished  than  John  Bums, 
the  leader  of  the  labor  movement  in  England,  the  man  to  whom  labor  owes 
perhaps  more  than  any  other  man  in  the  world  —  he  maintained  himself  as 
a  member  of  Parliament,  although  he  was  a  day-laborer.  I  call  that  fact 
to  your  attention  merely  as  a  significant  one,  which  probably  has  not  been 
forgotten  by  other  members  of  the  Convention;  and,  lastly,  I  merely  wish  to 
ask  a  question,  and  that  is  significant,  in  view  of  the  fact  that  the  compensa- 
tion of  members  of  the  Constitutional  Convention  is,  by  Article  XIV,  made  the 
same  as  that  of  members  of  the  Legislature  —  whether,  if  the  salary  of 
members  of  the  Constitutional  Convention  had  been  fixed  at  the  sum  of  $5,000, 
and  that  fact  had  been  known  —  how  many  members  of  the  present  Con- 
vention would  be  here  to  answer  to  their  names  at  the  roll  call?  It  is  quite 
likely  that  that  $5,000  salary  would  have  been  considered  a  very  delicious 
political  plum,  and  men  would  have  been  here  for  the  purpose  of  extracting 
that,  rather  than  of  performing  their  duties  as  members  of  this  body  for  the 
sake  of  advancing  the  welfare  of  the  State. 

Mr.  Tierney  —  Mr.  Chairman. 

Mr.  Mereness  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Tiemey. 

Mr.  Tiemey  —  I  rise  simply  to  call  attention  to  the  fact  that  members  of 
Parliament  for  the  last  four  years  have  received  a  salary,  I  think,  £200  or 
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£250.     It  is  also  a  fact  that  Mr.  Burns  and  others  who  built  up  the  labor 
party  in  Parliament  were  supported  by  a  purse  raised  by  the  labor  unions. 

The  Chairman  —  Mr.  Mereness. 

Mr.  Mereness  —  Mr.  Chairman,  I  have  the  figures  here  which  Mr.  Marshall 
gave,  for  and  against,  and  perhaps  we  might  as  well  have  the  figures  upon 
the  vote  on  increasing  the  salary  of  the  Governor.  The  Governor  did  not 
have  anything  to  do  with  submitting  that  proposition  to  the  people,  so  that 
the  people  could  not  have  resented  that  fact  anyway. 

The  vote  upon  that  proposition  was,  for  the  increase,  252,791;  against, 
376,755.  I  do  not  suppose  that  anything  that  we  say  will  cnange  anybody's 
vote  here,  but  the  spirit  here  seems  to  be  to  boost  the  salaries  all  along  the 
line,  and  if  that  turns  out  to  be  a  correct  prophecy,  I  think  we  will  find  that 
the  people  of  the  State  are  very  much  more  sensitive  now  on  the  subject  of 
increasing  salaries  than  they  were  four  years  ago.  And  I  have  seen  some  signs 
lately  that  even  below  the  Bronx,  where  money  is  so  plenty  that  you  can 
almost  find  it  rolling  around  in  the  streets,  and  where  heretofore  all  proposi- 
tions to  increase  salaries,  to  raise  money  by  bonding  or  for  any  other  pur- 
poses which  would  put  money  into  circulation  have  always  met  with  a  favor- 
able response  from  our  beloved  brethren  below  the  Bronx  —  there  are  some 
signs  now  that  even  the  galled  jade  down  there  is  commencing  to  wince,  and 
that  may  be  a  good  sign,  and  for  the  consolation  of  my  brother  Marshall 
and  any  other  member  who  has  the  same  viewpoint,  if  it  should  turn  out 
that  the  work  which  we  submit  to  the  people  is  looked  upon  with  disfavor  by 
the  people  who  have  got  to  pay  for  all  of  this  increase,  we  can  still  console 
ourselves  with  the  fact  that  we  have  the  grand  Constitution  of  1894  still 
substantially  intact. 

Delegates  —  Question. 

Mr.  Kirby  —  Mr.  Chairman,  it  seems  to  be  the  policy  of  certain  delegates 
to  the  Convention  to  vote  for  the  increasing  of  salaries,  the  fixing  of  tenures, 
and  the  centralization  of  power.  In  my  mind,  and  to  my  mind,  it  is  a  mis- 
take and  I  want  to  say  to  you  gentlemen  now  that  come  from  these  various 
portions  of  this  State  where  complaints  are  made  that  the  people  are 
already  burdened  with  taxes,  that  it  is  not  the  time,  at  the  present  time,  to 
submit  to  the  people  of  this  State  a  Constitution  which  is  going  to  be  loaded 
down  with  elements  which,  to  the  man  who  o\vn8  taxable  property  in  this 
State,  mean  additional  burdens.  Already  there  is  a  direct  tax  against  the 
property  of  the  people  of  the  State  of  New  York,  and  there  is  no  sign  that 
In  the  future,  gentlemen  of  the  Convention,  that  direct  tax  is  to  be  abolished, 
or  decreased;  aye,  rather,  upon  the  contrary,  there  is  every  indication  that  the 
direct  tax  which  is  upon  the  property  of  the  State  is  to  be  increased.  Will 
that  be  a  popular  measure  to  submit  to  the  electorate  of  this  State?  My 
friend  from  Binghamton,  in  order  to  induce  the  passage,  I  suppose,  of  this 
amendment,  suggests  a  separate  submission  to  the  people.  But,  my  fellow 
delegates,  I  want  to  say  to  you  that  this  argiunent  that  has  been  urged 
before  this  Committee,  of  which  I  have  the  honor  to  be  a  member,  and  as 
such  join  in  the  minority  report  here,  that  higher  salaries  attract  a  better 
class  of  men  to  the  public  service,  is  an  exploded  theory.  It  only  attracts 
more  candidates  for  the  various  jobs,  and  that  is  the  only  result  so  far  that 
experience  has  demonstrated. 


1208 

I  want  to  say  to  you  men  now  that  the  great  services  that  have  been  ren- 
dered in  the  constructive  statesmanship  and  legislation  of  this  State  have 
been  rendered  by  men  who  would  serve  for  the  present  salary  and  for  not 
less  than  the  present  salary.  I  do  not  know  of  any  greater  man  in  the  early 
history  of  the  State  than  he  who  was  the  Speaker  of  the  Assembly  and 
President  pro  tern,  of  the  Senate,  the  late  Edmund  L.  Pitts,  who  came  from 
the  district  where  I  reside.  I  do  not  know  any  man  who  gave  a  greater  benefit 
to  the  public  service  and  served  at  the  present  salary  than  the  distinguished 
Colonel  Timothy  E.  Ellsworth,  who  represented  the  Forty-seventh  District. 
I  look  around  this  body  and  I  see  here  men  now  who  are  distinguished  in  the 
service  of  this  State,  working  at  this  salary.  There  are  plenty  of  men,  gen- 
tlemen of  this  Convention,  in  the  various  localities  of  this  State  who  would 
be  delighted  to  serve  at  the  present  salary,  if  they  had  the  opportunity.  I 
hope  that  the  report  of  the  majority  will  not  prevail.  It  ought  not  to  pre- 
vail, gentlemen,  at  this  time.  With  your  State  debt  increasing  in  the  past 
ten  years  by  the  millions  and  with  the  end  nowhere  in  sight,  it  is  not  the 
time  to  go  before  the  people  upon  propositions,  such  as  I  indicated  in  my 
opening  statement,  increasing  salaries  and  securing  tenure  in  office  and  tak- 
ing away  from  the  people  the  right  and  the  power  to  run  their  own  affairs. 

Delegates  —  Question. 

Mr.   Curran  —  Mr.   Chairman. 

The  Chairman  —  Mr.  Curran. 
,  Mr.  Curran  —  I  am  quite  surprised.  I  wish  I  could  address  this  Conven- 
tion with  the  eloquence  of  my  friend  Kirby  in  calling  attention  to  the  late 
Senator  Pitts.  I  wish  to  state  that  I  know  something  about  Senator  Pitts, 
and  I  know  something  about  the  time  that  Senator  Pitts  ran  for  office,  and 
Senator  Pitts  spent  more  money  when  he  ran  for  Senator  than  would  pay 
the  salaries  of  fifty  delegates  to  this  Convention,  at  this  time,  and  I  was  in 
the  same  county. 

Mr.  Kirby  —  Mr.  President,  will  the  gentleman  yield? 

Mr.  Curran  —  I  will  yield. 

Mr.  Kirby  —  You  are  the  first  man  in  the  Forty-ninth  District  that  I  ever 
heard  indicate  that  Senator  Pitts  spent  any  such  amount  of  money  or  pos- 
sessed a  disposition  to  spend  it. 

Mr.  Curran  —  For  the  benefit  of  Delegate  Kirby  I  will  say  that  I  was  inter- 
ested in  the  campaign  — 

The  Chairman  (interrupting)  — Confine  yourself  to  the  issues. 

Mr.  Curran  —  Well,  he  is  calling  attention  to  the  fact  that  he  was  elected 
c:i  the  proposition  of  a  small  salary.  Am  I  within  my  rights  in  calling  atten- 
tion to  the  fact  that  some  men  can  afford  to  occupy  such  a  position  without 
salary,  and  Senator  Pitts  could  so  afford?  I  have  no  objection  if  you  defeat 
this  amendment;  none  whatever.  I  am  not  a  candidate  for  member  of  As- 
sembly. It  seems  to  me  that  the  position  that  I  have  occupied  for  the  last 
four  or  five  years,  advocating  the  increase,  should  at  least  be  taken  into  con- 
sideration. Now  we  hear  here  that  politics  has  nothing  to  do  with  this  Con- 
vention, and  that  men  who  are  elected  —  somebody  came  from  Heaven  and 
put  them  on  the  ticket,  and  that  it  is  God  in  themselves  who  sends  them 
here.  Well,  I  want  to  say  that  while  I  am  a  Republican,  I  believe  in  organ- 
ization in  its  strictest  sense,  not  only  from  a  political  point  of  view,  but  from 
every  other  point  of  view,  and  I  would  not  deny  the  fact  that  I  am  a  member 
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of  a  political  organization  and  I  do  not  come  here  to  try  to  inform  the  dele- 
gates to  this  Convention  that  I  merely  dropped  out  of  the  skies  and  was 
landed  in  here  without  any  influence  whatever.  I  appreciate  the  fact  that 
I  had  the  honor  of  being  placed  upon  the  ticket,  and  I  am  only  waiting  for 
the  opportunity,  Mr.  Chairman,  to  do  something  in  return  for  those  who 
were  favorable  to  my  selection  as  a  member  of  this  Convention. 

I  here  hear  of  log-rolling.  I  see  more  log-rolling  here  than  I  ever  saw 
before  in  my  life.  Let  me  tell  you,  gentlemen,  that  the  trouble  with  the  log- 
rolling is  that  the  log  happens  to  roll  over  on  your  leg  and  you  don't  like  it. 
You  are  here  in  little  groups.  What  for?  To  try  to  further  your  interests, 
just  the  same  as  I  or  others  and  I  want  to  say  to  you  that  I  do  not  dis- 
approve of  that  fact.  I  do  not  care  how  bitterly  you  oppose  or  resent  any 
proposition  that  I  may  present,  but  I  do  not  want  any  ill-feeling,  and  I  do 
not  care  how  bitterly  you  attack  me.  I  have  no  resentment.  I  am  going  to 
try  in  the  best  possible  way  to  defend  my  own  proposition. 

It  is  not  my  own  proposition.  It  is  the  proposition  of  the  working  people 
of  the  State  of  New  York,  and  I  insist,  when  we  come  to  think  of  the  manu- 
facturers and  the  chambers  of  commerce,  who  have  their  propositions  that  it 
is  no  more  than  fair  that  this  Convention  ought  to  adopt  the  proposition. 

Now,  Mr.  Marshall  calls  attention  to  the  constitutional  history  and  as  to 
what  happened  in  1894.  Well,  this  is  1915.  There  has  been  quite  a  change 
since  1894.  Reference  has  been  made  to  the  vote  by  the  representatives  in 
Parliament.  I  refer  you  to  the  fact  that  members  who  have  represented  trade 
organizations  in  Parliament  nearly  starved,  and  that  it  is  a  fact  that  the  trade 
organizations  got  together  and  paid  the  salaries  of  their  members,  and  they 
pay  the  salaries  now  in  the  House  of  Parliament;  members  representing  the 
labor  organizations  have  their  salaries  paid  by  the  organizations  so  that  they 
will  have  the  honor  of  being  represented. 

So,  that  time  has  gone  by  over  there,  and  the  same  condition  may  present 
itself  here. 

If  you  believe  the  salary  is  great  enough  —  I  know  you  don't.  I  know  in 
my  heart  that  the  members  of  this  Convention  realize  that  $1,500  is  not  ade- 
quate salary  for  members  of  the  Senate  and  Assembly.  You  might  have  one 
or  two,  for  some  reasons  or  other,  believe  they  could  afford  to  come  here  and 
live  whether  they  made  anything  or  not;  they  probably  think  that  they  could 
live  on  a  smaller  salary. 

Now  I  believe,  gentlemen,  that  at  least  this  thing  ought  to  have  a  thorough 
airing.  There  are  two  or  three  bills.  I  don't  want  to  be  considered  as  the 
man  who  has  introduced  the  amendment  to  increase  salaries.  I  believe  if  I 
am  not  mistaken  that  Brother  Smith  introduced  an  amendment  to  increase 
salaries.  I  believe  that  Mr.  Tuck  introduced  an  amendment;  and  I  believe 
that  the  amendment  I  introduced  is  for  more  salary,  $3,500  a  year;  and  the 
reason  we  did  not  make  and  distinction  between  the  Senate  and  Assembly 
was  this:  That  your  previous  Constitutions  did  not  make  any  distinction  and 
that  from  our  experience  in  1911  or  1913  — 1911  I  believe  it  was  —  that  the 
differences  between  the  Senators  and  Assemblymen,  the  difference  in  salaries, 
the  differences  between  them,  had  a  great  deal  to  do  with  defeating  that 
proposition.  At  least,  we  think  that  accounts  for  the  number  of  votes  cast 
against  it,  but  we  think  that  $1,500  or  $2,500  or  $3,000,  with  the  Senate  and 
Assembly  receiving  the  same  compensation,  each  member  of  each  House  re- 
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ceiving  the  same  compensation  would  not  stir  up  any  bitter  feeling  or  any 
antagonism  against  the  proposition,  providing  it  was  passed  by  this  Con- 
vention, and  1  certainly  believe  there  is  some  logic  in  that. 

Vv  e  also  believe  they  are  well  entitled  to  receive  a  fair  salary,  and  as  one 
of  the  men  who  have  addressed  the  Convention  on  this  proposition,  I  wish 
to  make  the  statement  that  we  are  here  for  the  purpose  of  amending  the 
Constitution  in  this  respect,  and  I  want  to  say  as  a  member  of  a  trade  organi- 
zation for  thirty  years,  that  I  think  I  am  just  as  consevative  as  any  man 
here. 

There  is  not  a  man  here  who  has  not  interests,  personal  interests  and 
other  interests.  Take  the  lawyers.  One  hundred  and  thirty  lawyers  in  this 
Convention.  Let  us  be  frank  with  ourselves.  I  suppose  you  are  not  looking 
out  for  the  State  Bar  Association  and  the  man  who  is  practicing  that  par- 
ticular profession.  You  have  an  organization  and  I  cannot  break  into  it. 
I  cannot  get  in  because  I  am  not  a  professional  man  and  I  don't  want  to  be 
in  it.  But  you  talk  about  things  you  propose.  About  everything  that 
has  been  proposed  here  has  been  proosed  either  tlirough  the  Bar  Association 
or  through  the  judges  of  the  courts,  and  they  have  a  perfect  right  to  do  it. 
I  am  not  going  to  have  any  objection  or  take  any  objection  to  anything 
they  propose  here,  that  is,  their  right  to  propose. 

They  have  a  right,  and  they  are  men  of  learning  and  training,  and  they 
have  intelligence  and  I  want  to  go  as  far  as  I  can  in  following  them.  I  am 
not  a  lawyer  — 

Mr.  Westwood  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  question? 

The  Chairman  —  Will  the  gentleman  yield  to  Mr.  Westwood  for  a  question? 

Mr.  Cur  ran  —  I  am  only  too  glad  to,  if  I  can  answer  it. 

Mr.  Westwood  —  Some  reference  has  been  made  to  the  vote  four  years  ago 
when  a  similar  proposition  was  submitted  to  the  people? 

Mr.  Curran  —  Yes. 

Mr.  Westwood  —  And  I  would  like  to  ask  whether  you  know  whether  or 
not  the  labor  organizations  at  that  time  gave  expression  as  to  their  approval 
or  disapproval  of  that  measure. 

Mr.  Curran  —  I  think,  for  the  benefit  of  the  delegate,  that  the  resolution 
that  I  introduced  at  Oswego  stated  that  we  favored  the  amendment,  that  we 
mentioned  the  amendment,  and  that  all  trade  organizations  in  the  State  of 
^'ew  York  should  be  notified  of  the  fact  and  do  what  was  possible  to  support 
that  amendment.     Ihat  was  in  September. 

But,  it  was  not  the  laboring  people  that  defeated  that  proposition.  Every- 
body else  was  against  it.  They  said  the  Assemblymen  increased  their  own 
salaries  and  members  of  the  Legislature  who  were  running  that  fall  refused 
to  take  a  stand  when  they  were  campaigning  in  favor  of  the  proposition. 

Mr.  A.  E.  Smith  —  Mr.  Chairman. 

The  Chairman  —  Will  Mr.  Curran  yield  to  Mr.  Smith  ? 

Mr.  Curran  —  Certainly. 

Mr.  A.  E.  Smith  —  I  just  want  to  answer  the  question  about  the  1911  sub- 
mission of  the  Proposed  Amendment  to  increase  the  salaries  of  the  legislators. 
It  must  be  remembered  that  with  that  amendment  there  was  submitted  six 
other  amendments,  and  the  only  explanation  that  can  ever  be  given  of  the 
attitude  of  the  people  that  fall  on  the  question  of  constitutional  amendment 
—  the  only  explanation  that  can  ever  be  given  would  be  to  say  that  for  some 
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unknown  reason  that  nobody  will  ever  be  able  to  explain  the  people  were 
opposed  to  all  amendments  that  fall  to  the  Constitution,  and  I  will  show  you 
th-at  that  must  be  so. 

With  the  seven  amendments  to  the  Constitution  there  was  submitted  a 
proposition  to  bond  the  State  for  $21,000,000  for  the  canal  terminal.  One  of 
the  Proposed  Amendments  which  went  down  to  defeat  with  the  amendment 
to  increase  the  salaries  for  the  legislators  had  for  its  purpose  to  safeguard 
the  expenditure  of  that  $21,000,000  by  amending  the  Constitution  to  make 
less  cumbersome  and  less  costly  condemnation  proceedings. 

There  was  also  submitted  a  Proposed  Constitutional  Amendment  to  permit 
the  State  to  dispose  of  its  unused  canal  lands.  When  the  Constitution  was 
amended  to  prevent  the  Legislature  from  disposing  of  the  canal  lands,  nobody 
had  in  mind  the  enlarged  canals,  and  when  the  engineering  difficulties  en- 
countered in  connection  with  West  Canada  creek  and  the  Mohawk  river  made 
necessary  the  changing  of  the  bed  of  the  canal,  the  State  found  itself  with  a 
lot  of  canal  lands  on  its  hands  that  were  absolutely  worthless,  and  when  the 
State  asked  the  people  that  fall  for  permission  to  dispose  of  them,  the  people 
said  "  No ;  keep  them,  away ;  "  and  when  they  asked  that  the  Constitution 
be  so  amended  that  condemnation  proceedings  could  be  made  less  costly  to 
the  taxpayers,  they  said  "No ;  let  it  stay  the  way  it  is ;  "  and  at  the  same  time 
they  voted  to  bond  the  State  for  the  $21,000,000. 

You  cannot  go  by  the  action  of  the  people  in  1911.  They  apparently  did 
not  study  any  of  the  constitutional  amendments  that  year,  because  every  one 
of  them  went  down  to  defeat. 

Now,  gentlemen,  on  this  question  of  the  salaries  of  the  members  of  the  Legis- 
lature, there  is  no  sentiment  about  it.  It  is  pure  business.  It  is  the  business 
of  the  people  of  the  State  of  New  York  that  we  are  here  to  transact,  and  we 
should  deal  with  it  the  way  we  deal  with  any  other  business  proposition. 

In  the  twenty  years  that  the  Constitution  has  remained  as  it  now  is,  the 
tendency  in  this  State  has  been  towards  larger  salaries;  larger  salaries  for 
the  officials,  and  larger  salaries  for  all  the  subordinates,  and  year  after  year 
the  heads  of  the  different  departments,  particularly  the  departments  of  bank- 
ing and  insurance,  come  before  the  Finance  Committees  of  both  Houses  and 
ask  for  increases  in  salaries  for  certain  individuals  in  their  departments  in 
order  that  the  State  may  be  able  to  retain  their  services. 

As  soon  as  they  become  in  any  way  expert,  insurance  companies  and  banking 
institutions  and  corporations  all  over  the  State  reach  out  for  them  and  take 
them  away  from  the  State,  and  the  State  has  to  be  continually  training  new 
hands  in  its  business,  simply  because  they  are  tied  down  by  appropriation 
bills  for  a  year  at  a  time,  and  now  we  propose  to  tie  the  State  down  for  a 
long  while  to  come  on  th©  question  of  salaries  for  members  of  the  Legislature. 

Now,  let  us  see  where  this  $1,500  salary  came  from.  It  was  not  an 
arbitrary  figure.  That  was  based  on  $15  a  day  for  a  hundred  day  session, 
twenty  years  ago. 

What  has  happened!  Twenty  years  ago  the  business  of  this  State  was 
comparatively  small;  by  comparison  with  to-day  it  was  hardly  anything. 
Appropriation  bills  did  not  run  over  $12,000,000  or  $14,000,000  a  year,  and 
now  it  is  $65,000,000  a  year.  Activities  of  the  government,  matters  of 
attention  for  the  Legislature,  never  thought  of  twenty  years  ago,  occupy 
the  time  and  attention  of  the  men  of  to-day. 
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What  session  of  the  Legislature  in  the  past  twelve  years  has'  finished  in 
100  daysf  Just  one.  The  session  of  1912.  The  fact  of  the  matter  is  for 
the  last  eight  years  the  Legislature  has  been  in  session  pretty  nearly  on 
an  average  of  a  little  over  one-half  a  year,  and  the  Legislative  Law  pro- 
vided that  $300  of  the  legislator's  salary  shall  be  held  back  until  the 
final  day  of  adjournment. 

I  don't  know  what  the  framers  of  that  statute  had  in  mind,  unless  it 
was  that  they  wanted  to  prevent  them  from  becoming  a  charge  on  the  city 
of  Albany  at  the  end  of  the  session;  but  in  1911,  when  that  session  ex- 
tended into  the  23d  day  of  July,  it  was  necessary  here  in  this  room  and  in 
the  Senate  to  amend  the  Legislative  Law  in  order  that  some  of  the 
members  might  go  out  and  get  some  part  of  that  $300  to  keep  themselves 
alive. 

Now,  we  have  got  direct  primaries.  Twenty  years  ago  a  man  was  nom- 
inated on  the  15th  or  16th  of  October,  and  he  was  running  for  member 
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of  Assembly  about  two  weeks  and  a  half  or  three  weeks  at  the  most. 
Now,  he  is  nominated  some  time  in  the  middle  of  August,  and  he  has  got 
to  travel  around  in  his  district  and  attend  the  county  fair,  and  attend  the 
difiTerent  taxpayers'  meetings  and  the  Hop  Growers'  Eeunion. 

That  is  the  difference.  It  has  gotten  to  be  an  all  year  job,  and  as  soon 
as  he  is  elected  in  November  he  wants  to  begin  and  prepare  himself  for  the 
1st  of  January  to  take  his  duties  up  again. 

Now,  there  is  another  thing  about  it  that  is  more  important  than  what  I 
have  just  mentioned  and  that  is  this:  We  must  remember  that  a  great 
many  people  in  this  State  attach  dignity  to  an  office  in  proportion  to  the 
salary,  and  I  think  that  the  ridicuously  small  salary  of  the  State  Senators 
and  the  members  of  the  Assembly  has  unquestionably  gone  a  long  ways  in 
the  minds  of  a  great  many  people  to  make  them  think  that  it  is  not  such  an 
awful  job  after  all. 

I  remember  the  member  from  Richmond  county,  Mr.  Short,  telling  a  story 
before  the  Committee  when  this  matter  was  under  discussion.  A  man  down  in 
Staten  Island  walked  up  to  him  and  said:  ''Well,  Bill,  you  have  been  re- 
elected to  the  Assembly."  He  says,  "Yes,  I  am  going  back  again." 
"Well,"  the  man  said,  "It  is  pretty  near  time  you  got  a  better  job."  He 
says,  "Well,  what,  for  instance!"     "Well,"  the  fellow  said,  "Coroner." 

There  was  a  man  that  attached  importance  to  the  job  in  accordance  to 
the  salary.  The  coroner  got  $4,000  a  year  and  the  member  of  Assembly 
got  $1,500. 

Why,  it  is  rumored  about  here  that  in  long  sessions  of  the  Legislature 
the  committee  clerks,  and  I  believe  in  one  or  two  years  some  of  the  mes- 
sengers, received  more  salaries  than  the  members  of  the  Legislature. 

Mr.  Schurman  —  Will  the  gentleman  yield  for  a  question? 

The  Chairman  —  Will  the  gentleman  yield  to  Mr.  Schurman  for  a  ques- 
tion? 

Mr.  A.  E.  Smith  —  Surely. 

Mr.  Schurman  —  I  should  like  to  ask  whether  in  the  opinion  of  the 
speaker  the  office  would  be  dignified  more  by  doubling  the  length  of  term 
and  by  doubling  the  salary,  and  I  ask  the  question  because  my  impression 
is  that  the  coroner  has  a  four-year  term. 

..  -     ■  -^  i'       ■    ■  \ 
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Mr.  Smith  —  Well,  I  believe  that  it  would  be,  if  the  term  was  lengthened, 
but  I  don't  think  the  people  of  the  State  are  ready  to  do  that.  I  think  they 
want  to  have  the  say  once  a  year  on  at  least  one  branch  of  the  Legislature. 

Mr.  Wadsworth  —  Will  the  gentleman  yield  for  a  question? 

The  Chairman  —  Will  the  gentleman  yield  to  Mr.  Wiadsworth? 

Mr.  A.  E.  Smith  — Surely. 

Mr.  Wadsworth  —  There  are  only  three  States  at  the  present  moment  which 
have  one-year  terms  for  their  Assemblymen;  New  York,  New  Jersey  and 
Massachusetts.  All  the  other  States  of  the  Union  have  two  years  for  their 
members. 

Mr.  A.  E.  Smith  —  That  may  be  so.  I  say  now  there  is  a  great  deal  to  the 
contention  that  a  man  should  have  a  two-year  term  in  this  body,  because 
unquestionably  no  matter  how  able  he  may  be,  he  cannot  possibly  understand 
the  rules  of  this  body  in  one  year.  I  will  subscribe  to  that;  but  at  the  same 
time  I  have  to  say  that  the  sentiment,  as  I  understand  it,  and  as  I  am  able 
to  gather  it,  is  against  the  extension  of  the  term  for  members  of  the  Assembly. 

Now,  I  don't  know  that  there  is  anything  more  that  I  can  say  about  the 
thing.  I  believe  it  is  a  matter  of  business.  I  believe  that  the  State  owes 
it  to  the  members  of  the  Legislature  to  give  them  more  salary  than  they  are 
receiving.     It  i&  not  adequate. 

There  is  a  great  impression  throughout  the  State  that  the  carfare  of  mem- 
bers of  the  Legislature  is  paid  for  by  the  State,  because  it  says  "  mileage." 
The  fact  of  the  matter  is,  and  few  people  unders-tand  it  —  the  fact  of  the  mat- 
ter is  you  receive  the  mileage  only  at  the  rate  of  ten  cents  a  mile,  so  a  man 
coming  from  the  city  of  Greater  New  York  to  the  Assembly  or  the  Senate,  for 
his  total  mileage,  during  the  entire  session  of  the  Legislature  receives  $30. 

Now,  if  you  did  not  go  any  farther,  you  should  at  least  pay  his  expenses. 
Away  back  when  we  fixed  the  $1,600  salary,  a  man  did  not  go  home.  But 
with  our  up-to-date  railroad  traveling  accommodations,  a  man  thinks  nothing 
of  nmning  down  to  New  York  or  running  up  to  Buffalo  on  Thursday  or 
Friday  and  coming  back  here  again  on  Monday.  It  is  all  out  of  his  own 
pocket.  If  he  is  a  married  man  he  has  to  keep  his  home  going  in  the  county 
he  represents,  and  he  hasi  to  live  in  a  fairly  respectable  condition  up  here. 
He  might  economize  on  certain  things,  but  he  cannot  afford  to  be  seen  coming 
out  of  the  Essex  lunch. 

Mr.  Westwood  —  May  I  ask  the  speaker  a  question? 

The  Chairman  —  Does  the  gentleman  yield  for  a  question  by  Mr.  Westwood? 

Mr.  A.  E.  Smith  —  Surely. 

Mr.  Westwood  —  Does  he  likewise  appreciate  that  a  member  of  the  Legis- 
lature coming  from  the  supreme  county  of  the  State  to  Albany  is  compelled  to 
pay  for  transportation  a  similar  amount,  if  not  more? 

Mr.  A.  E.  Smith  —  Supreme  county? 

Mr.  Westwood  —  I  refer,  of  course,  to  the  county  of  Chautauqua,  refusing 
to  take  second  place,  or  to  yield  any  place  of  superiority  to  the  county  of 
Saratoga. 

Mr.  Brackett  —  Mr.  Chairman,  will  the  gentlemen  yield  for  a  question? 

Mr.  Chairman  —  Will  the  gentleman  yield  for  a  question  ? 

Mr.  A.  E.  Smith  —  Surely. 

Mr.  Brackett  —  I  am  not  going  to  inquire  as  to  whether  the  speaker  does 
recognize  any  such  supremacy  on  the  part  of  Chautauqua  over  Saratoga,  but 
the  question  I  was  going  to  ask  when  I  arose  was  this:    Doesn't  he  think 
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that  this  provision  which  permits  mileage  each  we^  would  greatly  aggravate 
the  situation  which  is  already  as  aggravating  as  it  ought  to  be  to  any  human 
being,  especially  to  Mr.  Quigg,  the  attendance  on  Fridays  and  Saturdays. 

Mr.  A.  E.  Smith  —  I  will  say  that  nothing  probably  could  be  done  that 
would  go  farther  toward  insuring  the  attendance  of  the  members  every  week 
than  to  have  that  mileage  paid  for  as  actually  expended  by  them,  the  way 
the  proposal  reads.  That  would  help  to  bring  them  here  and  it  would  give 
the  constituencies  of  the  different  parts  of  the  State  an  opportunity  to  know 
just  how  many  weeks  out  of  the  session  they  were  not  here,  because  the 
Comptroller's  report  will  show  the  weeks  that  they  drew  no  mileage. 

I  think  that  is  very  necessary. 

The  presiding  officer  of  this  House  and  the  majority  leader,  and  the 
majority  have  it  within  their  power  to  punish  the  members  for  a  failure  to 
attend  to  their  duties,  but  that  has  never  happened. 

What  can  you  say  to  a  man?  A  man  will  come  to  the  Speaker  and  say 
I  want  to  go  home  to-day.  I  have  got  a  little  business  in  my  home  town 
and  I  have  got  to  attend  to  it.  You  cannot  say,  you  have  got  to  stay  here. 
He  will  say  I  never  thought  this  was  the  way  it  would  work  out,  or  I  would 
not  have  come  here.  This  interferes  with  my  business.  This  $1,500  is  of 
no  use  to  me,  and  I  have  got  to  go  home. 

If  he  is  brought  before  the  bar  of  the  House  and  makes  a  reasonable  ex- 
planation somebody  will  move  to  excuse  him  and  it  will  be  unanimously 
carried.  And  the  only  way  you  can  get  the  business  done  and  have  a 
majority  here  is  by  begging  the  men  to  be  present. 

The  responsible  persons  in  the  Legislature  have  got  to  beg  them  to  come 
here  and  stay  in  their  seats  and  do  the  business  of  the  State  of  New  York. 
No  doubt  about  it.  Every  man  who  has  ever  been  Speaker  has  experienced 
the  same  difficulty  in  having  a  majority  here  in  order  to  carry  on  the  busi- 
ness of  the  Assembly. 

I  say  it  is  a  matter  of  business  on  the  part  of  the  State  of  New  York 
to  recognize  the  services  in  a  better  way  than  at  the  rate  of  $1,500  a  year. 

It  would  be  a  great  deal  better  to  have  it  nothing  because  $1,500  means 
nothing.  It  may  have  meant  something  twenty  years  ago;  it  may  have 
meant  something  when  there  was  only  a  hundred-day  session;  but  to-day  it 
means  nothing. 

The  Chairman  —  Is  there  any  formal  motion  to  be  made? 

Mr.  Lindsay  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Lindsay. 

Mr.  Lindsay  —  I  move  that  when  the  Committee  rise  it  report  on  Print 
No.  741,  General  Order  No.  17,  reconmiending  its  passage. 

The  Chairman  —  The  question  is  on  the  motion  by  Mr.  Lindsay  to  report 
favorably  General  Order  No.  17. 

Mr.  Tuck  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Tuck. 

Mr.  Tuck  —  Is  an  amendment  in  order  at  this  time? 

The  Chairman  —  Yes. 

Mr.  Tuck  —  I  introduced  a  similar  proposition,  but  I  am  in  favor  of  this 
one,  except  I  would  like  to  see  the  word  "  traveling "  defined  more  definitely 
and  I  will,  therefore,  move  to  amend  the  amendment  on  line  ft,  by  striking 
out  the  word  "traveling"  and  substituting  therefor  "transportation;"  and 
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in  line  9,  to  insert  after  the  word  "each"  the  word  "two,"  so  that  the 
transportation  expenses  shall  be  allowed  once  in  each  two  weeks. 

The  Chairman  —  Will  Mr.  Tuck  send  the  amendment  to  the  desk? 

Mr.  Tuck  —  Certainly. 

The  Chairman  —  The  Clerk  will  read  the  proposed  amendment. 

The  Secretary  —  Line  6,  page  1,  strike  out  the  word  "traveling"  and  sub- 
stitute therefor  the  word  "transportation."-  On  line  9,  page  1,  after  the 
word  "  each  "  insert  the  word  "  two." 

Mr.  Latson  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Latson. 

Mr.  Latson  —  As  the  author  of  one  of  the  bills  that  was  introduced  to 
accomplish  this  purpose,  T  wish  to  express  the  view  that  I  think  this  bill 
is  meritorious.  I  think  it  was  in  better  form  before  the  proposed  amend- 
ment was  offered,  than  it  would  be  if  it  is  amended,  and  I. speak  for  the  bill 
in  its  original  form. 

There  is  a  danger,  Mr.  Chairman,  it  seems  to  me,  that  we  may  confuse  the 
issue  as  it  is  presented  before  us  this  afternoon.  If  we  were  dealing  with  the 
question  as  to  whether  or  not  our  legislators  should  hold  an  honorary  posi- 
tion or  be  compensated  for  their  services,  much  that  has  been  said  would  be 
relevant  to  such  an  issue. 

I  apprehend,  Mr.  Chairman,  that  that  is  not  the  question  before  this  House. 
Our  legislators  are  deemed  to  be  paid.  They  are  not  deemed  to  hold  purely 
honorary  positions.  Everything  that  has  been  said  to  us  this  afternoon  indi- 
cates that  they  are  underpaid. 

It  seems  to  me,  Mr.  Chairman,  that  we  have  simply  but  to  face  the  final 
question.  If  it  be  the  policy  of  the  State  of  New  York  to  pay  its  legislators, 
and  if  it  appears  that  these  legislators  are  not  deemed  properly  paid,  is  there 
any  reason  why  they  should  not  be  properly  compensated  for  the  services 
rendered  to  the  State  ? 

I  anl  one  of  those  men,  Mr.  Chairman,  who  feel  that  our  public  officials 
generally  are  underpaid.  I  should  like  to  see  the  Attorney-General  of  this 
State  receive  the  compensation  which  would  be  consistent  with  the  service, 
the  great  and  important  service,  he  renders  to  this  commimity.  I  am  one 
who  would  like  to  see  our  bench  properly  compensated,  and  not  paid  a  mere 
honorarium,  and  so  here,  as  we  approach  this  proposition  with  reference  to 
our  legislators,  I  submit  that  we  should  pay  them  properly,  for  the  service 
which  they  render  the  State  and  which  this  State  exacts  from  them. 

The  measure  should  receive  our  approval,  Mr.  Chairman. 

The  Chairman  —  The  question  is  on  the  amendment  offered  by  Mr.  Tuck. 
All  in  favor  of  the  amendment  will  please  say  Aye. 

Mr.  Westwood  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Westwood. 

Mr.  Westwood  —  I  would  like  to  ask  for  a  division  on  that.  I  am  willing 
to  vote  for  the  word  "  transportation  "  instead  of  "  traveling,"  but  I  am  not 
willing  to  vote  for  every  two  weeks  instead  of  every  week. 

Mr.  Tuck  —  Mr.  Chairman,  I  withdraw  the  second  part  of  the  Proposed 
Amendment  and  will  leave  it  stand  as  to  the  first  part  thereof. 

The  Chairman  —  The  last  part  of  the  Proposed  Amendment  is  withdrawn. 

The  Clerk  will  read  the  amendment  as  it  is  now  proposed. 


1216 

The  Secretary  —  Page  1,  line  6,  strike  out  the  word  "  traveling  "  and  insert 
in  place  thereof  the  word  "  transportation." 

Mr.  Tuck  —  The  purpose  of  introducing  that  is  to  make  certain  that  it 
covers  the  expense  of  transportation  and  nothing  else. 

The  Chairman  —  I  think  the  Committee  is  well  enough  informed.  The  ques- 
tion is  on  — 

Mr.  Lindsay  —  Mr.  Chairman. 
The  Chairman  —  Mr.  Lindsay. 

Mr.  Lindsay  —  I  hope  the  amendment  will  not  prevail  for  this  reason.  The 
expression  used  is  the  usual  expression  when  the  State  has  provided  for  the 
salary  and  necessary  expenses,  necessary  traveling  expenses. 

As  stated  by  Delegate  Richards,  the  expression  that  is  used  here  is  the 
common  expression,  and  is  well  known  in  the  State. 

Now,  if  any  one  will  tell  me  the  difference  between  "  transportation  ex- 
penses "  and  "  traveling  expenses,"  I  might  be  perhaps  induced  to  accept  it, 
but  for  the  life  of  me,  I  cannot  see  the  difference.  Your  "  traveling  expenses  " 
are  "  transportation  ^  expenses."  "  Transportation  "  is  "  traveling "  and 
"  traveling "  is  "  transportation,"  and  there  is  substantially  no  difference, 
and  they  are  the  same,  and  the  words  here  used  are  those  usually  used  when 
expenses  are  paid  in  connection  with  salaries. 
( Delegates  —  Question. ) 

The  Chairman  —  The  question  is  on  the  amendment  proposed  by  Mr.  Tuck. 
Those  in  favor  of  that  motion  say  Aye,  opposed  No.    The  Noes  seem  to  have  it. 
Mr.  Deyo  —  Mr.  Chairman. 
The  Chairman  —  Mr.  Deyo. 

Mr.  Deyo  —  I  move  to  strike  out  the  words  *  *  five  hundred ' '  in  line  4. 
The  Chairman  —  Mr.   Deyo   moves   that   the   words   '*five   hundred''   be 
stricken  out  on  line  4. 
(Delegates  —  Question.) 

The  Chairman  —  The  question  is  on  the  report  of  the  Committee  to  the 
Convention. 

Mr.  Byrne  —  Mr.  Chairman,  has  Mr.  Deyo 's  motion  been  seconded  ? 
The  Chairman — ^No. 

Mr.  Dunmore  —  Mr.  Chairman,  I  second  the  motion. 

The  Chairman  —  The  question  is  on  the  motion  by  Mr.  Deyo.     The  Clerk 
will  state  what  the  motion  is,  that  we  may  all  understand  it. 

The  Secretary  —  It  is  moved  to  amend  on  page  1,  line  4,  by  striking  out 
the  words  "five  hundred"? 

The  Chairman  —  All  in  favor  of  the  motion  offered  by  Mr.  Deyo  please 
say  Aye,  opposed  No.    The  motion  is  lost. 
Delegates  —  Question.    Question    Question. 
(Interruption  by  gavel.) 

The  Chairman  —  Give  me  a  chance  and  you  will  get  it. 
The  question  is  now  on  the  favorable  report  of  the  amendment. 
Mr.  Brackett  — A  rising  vote. 

The   Chairman  —  General   Order   No.    17.     A   rising   vote   is   asked   for. 
Those  in  favor  will  please  stand.     The  gentlemen  will  be  seated.     Those 
opposed  will  please  rise. 
The  Clerk  will  announce  the  result. 
The  Secretary  —  Ayes,  97;  Noes,  18. 
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The  Chairman  —  It  is  carried. 

The  next  order  of  business. 

The  Secretary  —  No.  743,  General  Order  19,  by  Mr.  E.  B.  Smith. 

No.  744,  General  Order  No.  20,  by  Mr.  E.  B.  Smith. 

Mr.  E.  B.  Smith  —  Mr.  Chairman,  this  amendment  is  designed  to  make 
clear  and  definite  the  succession  to  the  office  of  Governor. 

The  Chairman  (interruption  by  gavel)  —  The  House  will  please  be  in 
order. 

Mr.  R.  B.  Smith  —  It  is  a  corollary  or  companion  to  the  amendment  already 
ordered  to  third  reading  providing  for  the  succession  to  the  office  of  lieu- 
tenant-governor. The  two  amendments  go  together  and  should  both  be 
disposed  of  practically  at  the  same  time,  or  at  least  in  the  same  way.  The 
language  used  with  reference  to  the  succession  of  office  of  Governor  is  the 
same  as  that  used  in  the  other  amendment  and  the  purpose  and  plan  as  I 
stated  before  are  precisely  the  same. 

Minor  amendments  as  to  language  were  made  by  the  Committee  in  con- 
templation of  the  possibility  of  the  term  of  the  Governor  being  extended  to 
four  years.  These  changes  do  not,  however,  necessarily  affect  the  amendment 
itself,  but  makes  necessary  a  change  in  language  to  conform  with  the  purpose 
of  the  amendment  for  an  extended  term  of  the  Governor.  The  Committee 
finally  brought  out  this  bill  No.  744. 

The  Chairman  —  The  Chair  assumes  the  usual  motion  is  made. 

Mr.  R.  B.  Smith  —  Yes,  I  make  the  usual  motion. 

The  Chairman  —  Those  in  favor  will  say  Aye,  opposed  No.    It  is  carried. 

The  next  order  of  business. 

The  Secretary  —  No.  745,  General  Order  No.  21,  by  Mr.  Tierney. 

No.  752,  General  Order  No.  23,  by  the  Committee  on  Legislative  Powers. 

No.  753,  General  Order  No.  24,  by  the  Committee  on  Legislative  Powers. 

No.  755,  General  Order  No.  26,  by  the  Committee  on  Governor  and  Other 
State  Officers. 

No.  776,  General  Order  No.  27,  by  Mr.  C.  H.  Young. 

No.  760,  General  Order  No.  29,  by  Mr.  Austin. 

No.  761,  General  Order  No.  30,  by  Mr.  Lateon. 

Mr.  Wickersham  —  Mr.  Chairman,  Mr.  Latson  asked  me  to  say  that  he  is 
now  in  a  meeting  of  one  of  the  committees  and  he  has  asked  me  therefore  to 
move  the  four  numbers  opposite  his  name  on  this  calendar. 

The  Seci-etary  —  No.  757,  General  Order  No.  34,  by  the  Committee  on 
Education. 

No.  765,  General  Order  No.  36,  by  Mr.  A.  E.  Smith. 

No.  419,  General  Order  No.  37,  by  Mr.  Parsons. 

Na.  738,  General  Order  No.  3,  by  Mr.  J.  G.  Saxe. 

No.  732,  General  Order  No.  9,  by  Mr.  Tanner. 

No.  759,  General  Order  No.  14,  by  Mr.  Wickersham. 

Mr.  Wickersham  —  Mr.  Chairman,  I  have  an  agreement  with  Mr.  Tanner 
not  to  move  that  until  another  measure  is  ready  for  consideration. 

The  Secretary  —  No.  767,  General  Order  No.  38,  by  Mr.  Foley  and  others. 

No.  57,  General  Order  No.  39,  by  Mr.  Kirby. 

No.  768,  General  Order  No.  40,  by  Mr.  Tierney. 

No.  771,  General  Ord-er  No.  41,  by  Mr.  Marshall. 
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Mr.  Marshall  —  I  ask  Mr.  Chairman  of  the  Judiciary  Committee  whether 
we  will  adjourn  at  five  o'clock. 

Mr.  VVickersham  —  Yes,  under  the  rule  which  we  adopted  a  few  days  ago, 
the  session  closes  at  five  o'clock. 

The  Secretary  —  No.  680,  General  Order  No.  42,  by  Mr.  Clearwater. 

No.  769,  Greneral  Order  No.  43,  by  the  Committee  on  Relations  to  Indians. 

Mr.  Lindsay  —  That  is  moved. 

The  Chairman  —  Tlie  Chair  recognizes  Mr.  Lindsay. 

Mr.  Lindsay  —  Mr.  Chairman,  there  are  some  statements  that  I  might  make. 
We  are  fortunate,  the  Committee  on  Relations  to  the  Indians,  that  our 
amendment  does  not  depend  on  the  report  to  be  made  by  any  other  committee, 
that  we  can  take  this  matter  up  as  an  independent  proposition  and  dispose 
of  it.  The  Committee  is  also  fortunate  in  having  as  its  merabers  a  number  of 
persons  who  are  very  familiar  with  the  Indian  question  in  the  State  of  New 
York.  One  of  our  members  was  the  author  of  the  report  on  that  question  In 
1889,  Mr.  Whipple,  which  is  a  standard  referred  to  by  the  courts  and  others 
on  the  proposition  of  the  status  of  the  Indians  and  of  their  rights  and  of  their 
title  in  the  State  of  New  York. 

Another  member  of  the  Committee  was  counsel  for  the  second  investigation, 
the  investigating  committee  in  1905,  which  reported  in  li906. 

Other  members  of  the  Committee  reside  in  or  about  reservations  and  are 
familiar  with  the  conditions  of  the  Indians  and  their  needs. 

In  order  that  I  may  not  find  it  necessary  to  cover  som«  ground  which  has 
been  covered  already  by  the  report  of  the  Committee,  I  should  like  to  call  the 
attention  of  the  members  to  the  report  of  the  Committee,  document  26,  I  think 
it  is,  in  which  there  is  appended  a,  brief  statement  covering  the  law  of  this 
State  in  regard  to  Indians,  in  regard  to  their  rights  and  especially  the  con- 
dition of  the  tribal  lines  of  the  Indians  in  this  State. 

If  I  should  state  or  if  the  papers  of  this  State  should  publish  to-morrow 
that  there  were  at  least  2,500  inhabitants  of  the  State  to  whom  the  laws  of 
the  State  and  over  whom  the  courts  of  this  State  had  no  jurisdiction  as  to  the 
questions  of  marriage,  divorce,  annulment,  bastardy  and  a  number  of  other 
such  crimes,  practically  civil  crimes,  it  would  be  doubted.  If  I  should  state 
further  that  in  the  State  of  New  York  there  was  a  divorce  court  which  was 
the  most  liberal  divorce  court  not  only  in  the  United  States  but  in  any 
civlized  nation,  you  would  probably  be  horrified,  and  yet  that  is  the  exact 
condition  that  this  State  has  conferred  upon  the  Indians  within  its  borders, 
a  portion  of  the  Indians  within  its  borders. 

They  have  provided  by  law  that  the  Indians  on  the  Cattaraugus  and  Alle- 
gany Reservations  have  complete  control  of  marriage  and  divorce  to  the 
exclusion  of  the  courts  of  the  State  of  New  York,  and  that  it  exercised 
every  day. 

Now,  one  difficulty  in  regard  to  the  enactment  of  laws  in  this  State  seems 
to  be  the  attitude  of  the  people  generally  as  to  what  rights  the  Indians 
have  in  their  property,  and  what  control  the  State  of  New  York  or  the  United 
States  had  over  them.  When  it  comes  before  them,  they  dismiss  the  proposi- 
tion simply  because  of  this  difficulty,  and  because  apparently  they  do  not 
care  to  go  into  the  subject. 

Every  commission  that  has  been  appointed  by  the  State  of  New  York, 
every  commission  that  has  been   appointed  by  the  United  States,  to   look 


1219 

into  the  matter  of  the  Indians  in  this  State,  every  body  that  has  created  a 
commission  or  made  an  investigation  of  the  Indians  of  this  State,  have 
agreed  upon  the  proposition  that  the  courts  that  are  in  force  among  the  two 
tribes  of  Indians,  on  two  reservations  of  the  Indians,  are  not  only  corrupt, 
but  that  they  are  composed  of  persons,  as  a  rule,  who  are  ignorant  and  can 
scarcely  read  and  write.  The  general  laws,  the  laws  which  we  have  made  for 
our  Indians,  in  many  respects  are  hot  as  liberal  or  as  good  laws  as  were 
made  a  hundred  years  ago  by  the  State  of  New  York^  for  the  Indians.  The 
laws  by  which  we  are  governing  them  at  this  time, —  and  there  are  nearly 
six  thousand  of  them  in  the  State,  probably  fully  that  —  have  practically 
existed  and  were  passed  between  1813  and  1839,  except  that  in  1859  the  ex- 
clusive control  of  marriage  and  divorce  was  conferred  on  two  reservations 
only  in  the  State.  That  is  to  say,  the  Seneca  Indians  upon  the  Allegany 
Reservation  and  upon  the  Cattaraugus  Reservation  have  absolute  control 
of  marriage  and  divorce,  and  no  other  Indians  in  the  State  of  New  York  have 
that  right,  and  the  State  has  absolutely  no  power  to  interfere  by  appeal  or 
otherwise  on  the  question  of  divorce.  Divorces  are  granted  down  there;  a 
woman  is  thrown  out  upon  the  world  with  possibly  three  or  four  children 
and  she  has  no  right  of  appeal  to  the  courts  of  this  State,  and  this  State 
recognizes  that  as  a  l^al  divorce. 

^'ow,  I  want  to  call  your  attention  to  this  because  upon  investigation,  I  feel 
very  earnestly  in  favor  of  something  being  done.  Here  is  an  actual  divc«rce 
proceeding  of  these  courts  as  reported  in  this  Whipple  report.  The  first 
thing  —  may  I  say  first  —  how  these  are  constructed.  The  law  says  that 
there  shall  be  peacemakers  on  all  reservations,  the  Tonawanda,  the  Allegany 
and  the  Cattaraugus,  but  they  don't  give  any  peacemakers  or  any  courts 
to  any  other  set  of  Indians  in  the  State.  They  then  provide  that  any  two 
peacemakers  may  act.  They  then  confer  upon  these  peacemakers  absolute 
power  over  marriage  and  divorce.  Now,  here  is  a  divorce;  and  I  may  say 
there  is  no  particular  change  since  that  date: 

"  Town  of  Cabbollton,  Cattaraugus  County,  N.  Y. 

"December  14,  1887. 

'  To  the  Peacemakers'  Court  of  the  Seneca  Nation  of  New  York  Indians  upon 
the  Allegany  Reservation: 
"  This  is  to  certify  — 

The  Chairman  (interrupting) — Mr.  Lindsay,  will  you  suspend  a  moment? 
Will  the  Committee  kindly  be  in  order  so  that  Mr.  Lindsay  may  present  his 
case? 

Mr.  Lindsay  — 

**  This  is  to  certify  that  I  have  consented  and  agreed  to  grant  a  bill  of 
divorce  to  George  Gordon,  and  live  separate  and  apart  from  each  other  dur- 
ing our  natural  life.  And  I  consent  and  hereby  pray  to  the  said  peacemakers' 
court  to  grant  a  bill  of  divorcement  without  delay. 

her 
"LUCY    X    GORDON. 
"Witnesses:  mark 

"Alfred  Jimeson, 
"  M.  F.  Tbipee." 
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"  THE  DECREE. 
"  Peacemakers'  Court. 

**  Held  at  the  Residence  of  David  B.  Jimeson  on  the  15th  day  of  December, 
1887. 

"After  hearing  and  reading  the  petition  of  Lucy  Gordon,  the  court  ordered 
to  grant  a  bill  of  divorce  George  Gordon. 

"(Signed)     DAVID  B.  JIMESON, 
JOHN  LAMPSON, 

"  Peacemakers  for  the  Seneca  Nation  of  New  York  Indians  upon  the  Allegany 
Reservation,  N.  Y." 

Then  there  was  a  question  put  to  this  Indian  court: 

"  Q.  Is  that  also  a  portion  of  the  record  of  the  proceedings  before  the  peace- 
makers' court,  in  this  book?    A.  Yes,  sir." 


"  SEPARATE  CERTIFICATE. 
"  JiMESTOWN,  Cattaraugus  County,  N.  Y. 

"June  1,  1886. 

■  On  the  first  day  of  June  before  us  personally  came  David  Jimeson,  Jr., 
husband  of  Amanda,  described  in  the  within  conveyance;  the  said  David 
Jimeson,  being  and  known  to  us  to  be  the  individual  described  in  and  who 
executed  the  said  conveyance,  and  he  acknowledged,  on  private  examination, 
that  Amanda  had  two  childs  who  were  not  belonging  to  the  said  David 
Jimeson,  Jr.  That  he  executed  the  same  freely,  without  any  fear  or  compul- 
sion of  her. 

"(Signed)     DAVID  JIMESON,  Jr., 

his 
JOHN    X    LAMPSON, 
mark 
"  Peacemakers'  Court." 

To  show  that  there  has  not  been  much  improvement,  I  have  here  a  com- 
munication which  was  sent  to  the  President  of  tliis  Convention  — 

Mr.  Wickersham  (interrupting) — Mr.  Chairman,  will  the  delegate  yield 
a  moment? 

Mr.  Lindsay — Yes. 

Mr.  Wickersham  —  The  hour  fixed  by  the  rules  for  the  expiration  of  the 
afternoon  session  is  approaching  and  if  the  delegate  has  no  objection,  I  will 
move  that  the  Committee  do  now  arise,  report  progress,  and  ask  leave  to  sit 
aQfain  to-morrow  in  continuance  of  this  discussion. 

Mr.  Bunce  —  Mr.  Chairman,  why  should  not  the  motion  be  to  report 
favorably  ? 

Mr.  Wickersham  —  I  am  not  ready  to  report  favorably  because  there  may 
be  some  more  discussion. 

Mr.  Bunce  —  I  do  not  believe  it. 

Mr.  Curran  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Curran. 

Mr.  Curran  —  May  I  rise  to  a  question  of  personal  privilege,  just  for  a 
moment?  I  would  like  to  have  erased  from  the  minutes  —  I  am  not  unmindful 
of  the  dignity  of  this  body,  and  I  would  like  to  have  erased  from  the  minutes 
the  statement  that  I  have  made  relative  to  the  late  Senator  Pitts. 
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The  Chairman — Without  objection,  that  will  be  done. 

Mr.  Bunce  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Bunce. 

Mr.  Bunce  —  I  would  like  to  amend  my  leader's  motion  that  the  Com- 
mittee rise  and  report  favorably  on  the  proposition  of  the  Committee  on 
Relations  to  the  Indians. 

The  Chairman  —  You  have  heard  the  motion  — 

Mr.  Wickersham  (interrupting) — I  think  that  some  of  us  who  are  in- 
terested in  this  measure  are  not  quite  willing  to  vote  favorably  on  it  this 
afternoon.  We  have  simply  heard  the  presentation  of  the  Chairman  of  the 
Committee.     I  trust  that  the  motion  will  not  prevail. 

Mr.  Bunce  —  The  report  of  this  Committee  has  been  printed  in  the  Journal 
and  in  the  Record  and  the  brief  of  Mr.  Lindsay  has  been  printed  as  a  document 
at  my  suggestion,  and  everybody  has  had  an  opportunity  to  read  it. 

Mr.  Wickersham  —  Mr.  Chairman,  the  hour  is  fixed  — 

The  Chairman  (interrupting) — The  hour  is  fixed,  and  the  motion  made 
by  Mr.  Wickersham  is  that  the  Committee  rise  and  report  progress  on  the 
proposition  Mr.  Lindsay  is  now  discussing.  All  in  favor  of  that  motion  will 
say  Aye,  opposed  No.     Carried. 

(The  President  resumes  the  Chair.) 

Mr.  F.  L.  Young  —  Mr.  President. 

The  President  —  Mr.  Chairman. 

Mr.  F.  L.  Young  —  The  Committee  of  the  Whole  presents  the  following 
report. 

The  Secretary  —  The  Committee  of  the  Whole  having  had  under  considera- 
tion Proposed  Amendment  No.  756,  introductory  No.  679,  by  the  Committee 
on  Taxation,  and  No.  769,  introductory  No.  707,  by  the  Committee  on  Re- 
lations to  the  Indians,  reports  progress  thereon  and  asks  leave  to  sit  again. 

The  President  —  The  question  is  on  granting  leave  to  sit  again.  All  in  favor 
of  granting  leave  will  say  Aye,  contrary  No.  The  Ayes  have  it  and  the  leave 
is  granted. 

The  Secretary  —  The  Committee  of  the  Whole  having  had  imder  considera- 
tion Proposed  Amendment  No.  741,  introductory  No.  697,  by  the  Committee  on 
Legislative  Organization,  and  No.  744,  introductory  No.  386,  by  Mr.  R.  B. 
Smith,  reported  in  favor  of  the  passage  of  the  Proposed  Amendments. 

Mr.  Brackett  —  Mr.  President. 

The  President  —  Mr.  Brackett. 

Mr.  Brackett  —  With  respect  to  the  bill  relating  to  the  compensation  of 
members  of  the  Legislature,  the  one  offered  or  presented  —  the  report  presented 
by  the  Committee  on  Legislative  Organization  —  I  move  to  disagree  with  the 
report.  I  do  this,  Mr.  President,  not  for  the  purpose  of  taking  time,  nor 
even  for  calling  for  a  roll  call,  but  I  do  it,  bearing  in  mind  that  there  is  no 
record  made  of  the  vote  in  the  Committee  of  the  Whole  —  I  do  it  for  the 
purpose  of  being  allowed  to  ask  the  Convention  that  my  name  may  be  recorded 
on  a  roll  call,  and  it  may  be  a  quick  roll  call,  as  against  the  bill,  and  that 
any  of  my  colleagues  who  desire  to  be  thus  recorded  may  also  ask  that  their 
names  be  recorded. 

Mr.  Wagner  —  Mr.  President,  I  would  suggest  to  the  delegate  that  he  does 
not  need  to  be  unduly  apprehensive  about  that.  There  will  be  a  roll  call  upon 
the  final  disposition  of  the  proposal,  and  he  will  have  an  opportunity  to  be 
recorded  in  the  negative. 
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Mr.  Brackett  —  That  comes  after  revision. 

The  President  —  The  delegate  can  call  for  a  roll  call  upon  the  question  of 
agreeing  to  the  Committee  report. 

Mr.  Brackett  —  I  do  not  want  to  take  the  time,  Mr.  President,  to  have  a 
roll  call.  I  am  willing  to  have  a  quick  roll  call  or  anything  hy  which  I 
may  make  a  record  that  I  am  opposed  to  the  bill. 

Mr.  Westwood  —  Mr.  President,  I  desire  to  raise  the  point  of  order  that  the 
motion  of  Senator  Brackett  to  disagree  with  the  report  is  not  in  order  for 
the  reason  that  the  question  automatically  arises  upon  the  report  of  the 
Committee,  shall  the  Convention  agree  with  the  report  of  the  Committee,  and 
the  motion,  therefore,  to  disagree  is  simply  a  negative  statement  of  the  pend- 
ing question  and  is  therefore  out  of  order.  He  may,  under  rule  33  —  or  any 
other  member  —  debate,  or,  as  I  understand  it,  demand  a  roll  call,  but  I 
raise  the  point  of  order  so  that  we  will  not  later  become  involved  in  incon- 
sistencies. 

Mr.  Brackett  —  Mr.  President. 

The  President  —  Mr.  Brackett. 

Mr.  Brackett  —  I  think  a  motion  to  disagree  with  a  report  of  the  Com- 
mittee of  the  Whole  is  always  in  order  —  if  I  am  not  mistaken.  I  have  no 
wish  to  hold  the  Convention  here  after  its  hour,  and  in  order  not  to  do  that 
I  am  willing  that  that  motion  should  lie  on  the  table. 

Mr.  Wagner  —  Mr.  President. 

Mr.  Brackett  —  The  motion  to  disagree  lying  on  the  table  — 

Mr.  Wagner  (interrupting) — I  rise  to  a  point  of  inquiry,  whether  or  not 
that  would  not  keep  the  whole  subject  matter,  and  therefore  the  bill,  upon 
the  table. 

Mr.  Brackett  —  It  can  be  brought  up  at  any  time,  on  anybody's  call. 

Mr.  Green  —  May  I  inquire  if  the  object  could  be  accomplished  by  unani- 
mous consent  of  the  Convention,  as  well  as  that  of  the  Chair,  to  allow  those 
who  wish  to  go  on  that  roll  of  honor  to  announce  their  names  and  let  them 
become  public? 

The  President  —  The  Chair  thinks  that  the  question  is  upon  agreeing  to 
the  report  of  the  Committee,  and  it  is  not  competent  to  substitute  for  that  a 
motion  to  disagree  with  the  report  of  the  Committee  simply.  To  disagree  and 
recommit  or  to  disagree  and  commit  with  instructions  would  be  competent, 
but  the  question  under  the  rules  is,  will  the  Convention  agree  to  the  report 
of  the  Committee?  The  Chair  does  not  think  it  is  competent  to  simply  re- 
verse that  and  make  it  a  motion  to  disagree. 

Mr.  Brackett  —  Mr.  President,  bearing  in  mind  that  the  only  object  of 
rules  is  to  accomplish  the  will  of  the  body,  while  I  want  to  state  that  I  think 
the  learned  President  is  wrong  on  it,  because  it  has  been  the  custom  of  the 
years  and  always  —  the  way  to  make  a  record  in  the  Senate  when  the  Com- 
mittee of  the  Whole  reports  is  to  move  to  disagree,  and  upon  that  motion  a 
roll  call  is  taken  —  I  still  do  not  even  except  to  the  ruling  of  the  chair,  but  I 
only  want  to,  and  I  presume  from  what  has  been  said  it  is  already  accom- 
plished —  I  want  it  understood  thoroughly  where  a  record  is  made,  as  it  is 
in  the  Senate,  and  not  in  the  Committee,  that  I  am  entirely  and  completely 
and  unalterably  and  for  all  the  present  Convention  opposed  to  any  increase  of 
legislative  salaries;  and  I  want,  if  any  colleague  of  mine  feels  the  same  way, 
to  have  that  record  made  for  him  as  well. 

Mr.  Dunmore  —  I  desire  to  be  recorded  in  the  negative. 
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The  President  —  Does  any  delegate  ask  for  a  roll  call  upon  agreeing  to  the 
report  of  the  Committee? 

Mr.  Bunco  —  Mr.  Chairman,  I  think  we  ought  to  have  a  roll  call.  I  desire 
to  be  recorded. 

Mr.  Mereness  —  Mr.  President,  is  there  not  a  rule  which  provides  that  a 
roll  call  can  be  had  on  such  a  proposition  as  this  on  the  request  of  fifteen 
members  ? 

The  President  —  There  is.  If  a  roll  call  is  demanded  and  the  motion  is 
seconded  by  fifteen  members,  the  roll  should  be  called.  A  roll  call  upon  the 
question  of  agreeing  to  the  report  of  the  Committee  is  asked.  Those  in  favor 
of  seconding  the  call  will  rise  and  remain  standing  in  their  places  until 
counted.  There  is  a  sufllcient  number  up.  The  Secretary  will  call  the  roll 
upon  the  question  of  agreeing  to  the  report  of  the  Committee  in  favor  of  in- 
creasing salaries.  A  vote  Aye  will  be  in  favor  of  the  increase.  A  vote  No 
will  be  in  opposition  to  the  increase. 

Mr.  Curran  —  Mr.  President,  may  I  ask  what  is  the  time  for  adjournment? 

The  President  —  I  beg  your  pardon? 

Mr.  Curran  —  Is  the  time  limit  for  adjournment  five  o'clock? 

The  President— No,  half-past  five. 

The  Secretary  —  Mr.  Adams. 

Mr.  Adams  —  Aye. 

The  Secretary  —  Mr.  Aheam. 

Mr.  Ahearn  —  Aye. 

The  Secretary  —  Mr.  Aiken. 

Mr.  Aiken  —  Aye. 

The  Secretary  —  Mr.  F.  C.  Allen. 

Mr.  F.  C.  Allen  —  No. 

The  Secretary  —  Mr.  V.  M.  Allen.     (No  response.) 

ihe  Secretary  —  Mr.  Angell.     (No  response.) 

The  Secretary  —  Mr.  Austin. 

Mr.  Austin  —  Aye. 

The  Secretary  —  Mr.  Baldwin.     (No  response.) 

Ihe  Secretary  —  Mr.  Bannister.     (No  response.) 

The  Secretary  —  Mr.  Barnes.     (No  response.) 

The  Secretary  —  Mr.  Barrett. 

Mr.  Barrett  —  Aye. 

The  Secretary  —  Mr.  Baumes. 

Mr.  Baumes  —  Aye.  . 

The  Secretary  —  Mr.  Bayes.     (No  response.) 

The  Secretary  —  Mr.  Beach. 

Mr.  Beach  —  Aye. 

The  Secretary  —  Mr.  Bell. 

Mr.  Bell  —  Aye. 

The  Secretary  —  Mr.  Bernstein. 

Mr.  Bernstein  —  Aye. 

The  Secretary  —  Mr.  Berri.     (No  response.) 

Mr.  Steinbrink  —  Mr.  President,  may  I  say  for  Mr.  Berri  that  he  is  at  the 
meeting  of  the  Cities  Committee  and  I  don't  want  it  to  appear  in  his 
absence  that  he  has  ever  failed  to  respond  to  a  roll  call. 

The  Secretary  —  Mr.  Betts. 

Mr.  Betts  — No. 


1224 

The  Secretary  —  Mr.  Blauvelt. 

Mr.  Blauvelt  —  Aye. 

The  Secretary  —  Mr.  Bockes..    (No  response.) 

The  Secretary  —  Mr.  Brackett. 

Mr.  Brackett  —  No. 

The  Secretary  —  Mr.  Brenner. 

Mr.  Brenner  —  Aye. 

The  Secretary  —  Mr.  Bunco. 

Mr.  Bunco — ^Aye. 

The  Secretary  —  Mr.  Burkan. 

Mr.  Burkan — ^Aye. 

The  Secretary  —  Mr.  Buxbaum. 

Mr.  Buxbaum  —  Aye. 

The  Secretary  —  Mr.  Byrne. 

Mr.  Byrne. —  Aye. 

The  Secretary  —  Mr.  Clearwater.     (No  response.) 

The  Secretary  —  Mr.  Clinton.     (No  response.) 

The  Secretary  —  Mr.  Cobb. 

Mr.  Cobb  —  Aye. 

The  Secretary  —  Mr.  Coles. 

Mr.  Coles  —  Aye. 

The  Secretary  —  Mr.  CuUinan.     (No  response.) 

The  Secretary  —  Mr.  Curran. 

Mr.  Curran  —  Aye. 

The  Secretary  • —  Mr.  Dahm. 

Mr.  Dahm  —  Aye. 

The  Secretary  —  Mr.  Daly. 

Mr.  Daly  —  Aye. 

The  Secretary  —  Mr.  Dennis. 

Mr.  Dennis  —  Aye. 

The  Secretary  —  Mr.  Deyo. 

Mr.  Deyo  —  No. 

The  Secretary  —  Mr.  Diek. 

Mr.  Dick  —  Aye. 

The  Secretary  —  Mr.  Donnelly.    (No  response!) 

The  Secretary  —  Mr.  Donovan.     (No  response.) 

The  Secretary  —  Mr.  Dooling. 

Mr.  Dooling  —  Aye. 

The  Secretary  —  Mr.  Doughty. 

Mr.  Doughty  —  Aye. 

The  Secretary  —  Mr.  Dow.     (No  response.) 

The  Secretary  ^  Mr.  Drummond.     (No  response.) 

The  Secretary  —  Mr.  Dunlap. 

Mr.  Dunlap  —  No. 

The  Secretary  —  Mr.  Dunmore. 

Mr.  Dunmore  —  No. 

The  Secretary  ^  Mr.  Dykman.     (No  response.) 

The  Secretary  —  Mr.  Bggleston.     (No  response.) 

The  Secretary  —  Mr.  Eisner. 

Mr.  Eisner  —  Aye. 
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The  Secretary  —  Mr.  Endres. 

Mr.  Endres  —  Aye. 

The  Secretary  —  Mr.  Eppig. 

Mr.  Eppig  —  Aye. 

The  Secretary  —  Mr.  Fancher.     (No  response.) 

The  Secretary  —  Mr.  Fobes. 

Mr.  Fobes — ^Aye. 

The  Secretary  —  Mr.  Fogarty.     (No  response.) 

The  Secretary  —  Mr.  Foley.     (No  response.) 

The  Secretary  —  Mr.  Ford. 

Mr.  Ford —  No. 

The  Secretary  —  Mr.  Franchot.     (No  response.) 

The  Secretary  —  Mr.  Frank. 

Mr.  Frank  —  Aye. 

The  Secretary  —  Mr.  Gladding.     (No  response.) 

The  Secretary  —  Mr.  Green. 

Mr.  Green  —  Aye. 

The  Secretary  —  Mr.  Greflf. 

Mr.  Greff  — Aye. 

The  Secretary  —  Mr.  Griflfin.     (No  response.) 

The  Secretary  —  Mr.  Haffen. 

Mr.  Haffen  —  Aye. 

The  Secretary  —  Mr.  Hale.     (No  response.) 

The  Secretary  —  Mr.  Harawitz.     (No  response.) 

The  Secretary  —  Mr.  Heaton.     (No  response.) 

The  Secretary  —  Mr.  Heyman.     (No  response.) 

The  Secretary  —  Mr.  Hinman.     (No  response.) 

The  Secretary  —  Mr.  Johnson. 

Mr.  Johnson  —  No. 

The  Secretary  —  Mr.  Jones. 

Mr.  Jones  —  Aye. 

The  Secretary  —  Mr.  Kirby. 

Mr.  Kirby  —  No. 

The  Secretary  —  Mr.  Kirk. 

Mr.  Kirk  —  Aye. 

The  Secretary  —  Mr.  Landreth. 

Mr.  Landreth  —  Aye. 

The  Secretary  —  Mr.  Latson. 

Mr.  Latson  —  Aye. 

The  Secretary  —  Mr.  Law. 

Mr.  Law  —  Aye. 

The  Secretary  —  Mr.  Leary.     (No  response.) 

The  Secretary  —  Mr.  Leggett. 

Mr.  Leggett  —  Aye. 

The  Secretary  —  Mr.  Leitner.     (No  response.) 

The  Secretary  —  Mr.  Lennox. 

Mr.  Lennox  —  Aye. 

The  Secretary  —  Mr.  Lincoln. 

Mr.  Lincoln  —  Aye. 

The  Secretary  —  Mr.  Linde. 
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Mr.  Linde  —  Aye. 

The  Secretary  —  Mr.  Lindsay. 

Mr.  Lindsay  —  Aye. 

The  Secretary  —  Mr.  Low. 

Mr.  Low  —  Aye. 

The  Secretary  —  Mr.  McKean.     (No  response.) 

The  Secretary  —  Mr.  McKinney.     (No  response.) 

The  Secretary  —  Mr.  McLean.     (No  response.) 

The  Secretary  —  Mr.  Mandeville.     (No  response.) 

The  Secretary  —  Mr.  Mann.     (No  response.) 

The  Secretary  —  Mr.  F.  Martin. 

Mr.  F.  Martin  —  Aye. 

The  Secretary  —  Mr.  L.  M.  Martin. 

Mr.  L.  M.  Martin  —  No. 

The  Secretary  —  Mr.  Marshall. 

Mr.  Marshall  —  No. 

The  Secretary  —  Mr.  Mathewson. 

Mr.  Mathewson  —  Aye. 

The  Secretary  —  Mr.  Mealy. 

Mr.  Mealy  —  Aye. 

The  Secretary  —  Mr.  Meigs. 

Mr.  Meigs  —  No. 

The  Secretary  —  Mr.  Mereness. 

Mr.  Mereness  —  No. 

The  Secretary  —  Mr.  Mulry. 

Mr.  Mulry  —  Aye. 

The  Secretary  —  Mr.  Newburger. 

Mr.  Newburger  —  Aye. 

The  Secretary  — Mr.  C.  Nicoll. 

Mr.  C.  Nicoll  —  Aye. 

The  Secretary  —  Mr.  D.  Nicoll. 

Mr.  D.  Nicoll  —  Aye. 

The  Secretary  —  Mr.  Nixon. 

Mr.  Nixon  —  Aye. 

The  Secretary  —  Mr.  Nye. 

Mr.  Nye  —  Aye. 

The  Secretary  —  Mr.  J.  L.  O'Brian. 

Mr.  J.  L.  O'Brian  —  Aye. 

The  Secretary  —  Mr.  M.  J.  O'Brien. 

Mr.  M.  J.  O'Brien  —  Aye. 

The  Secretary  —  Mr.  O'Connor.     (No  response.) 

The  Secretary  —  Mr.  Olcott. 

Mr.  Olcott  —  Aye. 

The  Secretary  —  Mr.  Ostrander. 

Mr.  Ostrander  —  No. 

The  Secretary  —  Mr.  Owen.     (No  response.) 

The  Secretary  —  Mr.  Parker. 

Mr.  Parker  —  Aye. 

The  Secretary  —  Mr.  Parmenter. 

Mr.  Parmenter — ^Aye. 
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The  Secretary  —  Mr.  Parsons. 

Mr.  Parsons — ^Aye. 

The  Secretary  —  Mr.  Pelletreau. 

Mr.  Pelletreau  —  No. 

The  Secretary  —  Mr.  J.  S.  PhiUips.     (No  response.) 

The  Secretary  —  Mr.  S.  K.  Phillips. 

Mr.  S.  K.  Phillips —Aye. 

The  Secretary  —  Mr.  Potter. 

Mr.  Potter — ^Aye. 

The  Secretary  — Mr.  Quigg.     (No  response.) 

The  Secretary  —  Mr.  Reeves. 

Mr.  Reeves — ^Aye. 

The  Secretary  —  Mr.  Rhees.     (No  response.) 

The  Secretary  —  Mr.  Richards.     (No  response.) 

The  Secretary  —  Mr.  Rodenbeck. 

Mr.  Rodenbeck — Aye. 

The  Secretary  —  Mr.  Rosch. 

Mr.  Rosch — ^Aye. 

The  Secretary  —  Mr.  Ryan. 

Mr.  Ryan — ^Aye. 

The  Secretary  —  Mr.  Ryder. 

Mr.  Ryder — Aye. 

The  Secretary  —  Mr.  Sanders. 

Mr.  Sanders — ^Aye. 

The  Secretary  —  Mr.  Sargent. 

Mr.  Sargent — ^Aye. 

The  Secretary  —  Mr.  J.  G.  Saxe. 

Mr.  J.  G.  Saxe — ^Aye. 

The  Secretary  —  Mr.  M.  Saxe. 

Mr.  M.  Saxe  —  Aye. 

The  Secretary  —  Mr.  Schoenhut. 

Mr.  Schoenhut — ^Aye. 

Mr.  Wickersham  —  Mr.  President,  I  rise  to  a  point  of  order.  I  call  the 
Chair's  attention  to  the  fact  that  an  error  was  made  as  to  the  hour  fixed  for 
the  adjournment  of  the  Convention.  The  Chair  was  in  error  in  recollecting 
it  as  5:30.  The  Record  on  page  1021  shows  that  the  rule  adopted  was  that 
the  Convention  should  meet  from  2:30  to  5  p.  m.  The  hour  of  5  having 
arrived  and  passed,  I  suggest  that  it  is  not  now  in  order  to  proceed  with  the 
business  of  the  Convention. 

Mr.  Brackett  —  Mr.  President,  I  rise  to  a  point  of  order:  That  in  a  roll 
call,  no  business  is  in  order  except  the  roll  call. 

The  President  —  The  Chair  is  of  the  opinion  that  when  a  roll  call  has  be- 
gun before  the  time  fixed  for  adjournment,  it  must  be  concluded.     At  the 
conclusion  of  the  roll  call  the  Convention  will  adjourn  automatically. 
The  Secretary  —  Mr.  Schurman. 

Mr.  Schurman^ Mr.  President,  I  ask  to  be  excused  from  voting.  I  do  so 
on  the  ground  that  while  I  consider  the  present  salary  received  by  Assembly- 
men and  Senators  too  low,  there  is  in  the  coimtry  a  very  strong  sentiment 
against  raising  salaries  of  legislators  and  State  officials,  a  tendency  undoubt- 
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edly  emphasized  by  the  economic  depression  from  which  we  are  now  suffering, 
and  because  I  fear  if  this  motion  prevails  and  this  Proposed  Amendment  is 
incorporated  in  our  proposed  new  Constitution,  it  may  drag  it  down  to  defeat. 

Haying  given  that  explanation  I  beg  to  vote  No. 

The  Secretary  —  Mr.  Sears. 

Mr.  Searfl  —  Aye. 

The  Secretary  —  Mr.  Sharpe. 

Mr.  Sharpe  —  Aye. 

The  Secretary  —  Mr.  Sheehan. 

Mr.  Sheehan  —  Aye. 

The  Secretary  —  Mr.  Shipman. 

Mr.  Shipman  —  Aye. 

The  Secretary  —  Mr.  Slevin. 

Mr.  Slevin  —  Aye. 

The  Secretary  — Mr.  A.  B.  Smith. 

Mr.  A.  E.  Smith  — Aye. 

The  Secretary  —  Mr.  E.  N.  Smith. 

Mr.  E.  N.  Smith  — No. 

The  Secretary  —  Mr.  R.  B.  Smith. 

Mr.  R.  B.  Smith  —  Aye. 

The  Secretary  —  Mr.  T.  F.  Smith. 

Mr.  T.  F.  Smith  — Aye. 

The  Secretary  —  Mr.  Stanchfield. 

Mr.  Stanchfield  —  Aye. 

The  Secretary  —  Mr.  Standart. 

Mr.  Standart  —  Aye. 

The  Secretary  —  Mr.  Steinbrink. 

Mr.  Steinbrink  —  No. 

The  Secretary  —  Mr.  Stimson. 

Mr.  Stimson  —  Aye. 

The  Secretary  —  Mr.  Stowell. 

Mr.  Stowell  —  Aye. 

The  Secretary  —  Mr.  Tanner. 

Mr.  Tanner  —  Aye. 

The  Secretary  —  Mr.  Tierney.     (No  response.) 

The  Secretary  —  Mr.  Tuck. 

Mr.  Tuck  —  Aye. 

The  Secretary  —  Mr.  Unger.     (No  response.) 

The  Secretary  —  Mr.  Vanderlyn.     (No  response.) 

The  Secretary  —  Mr.  Van  Ness. 

Mr.  Van  Ness  —  Aye. 

The  Secretary  —  Mr.  Wadsworth. 

Mr.  Wadsworth  —  No. 

The  Secretary  —  Mr.  Wafer.     (No  response.) 

The  Secretary  —  Mr.  Wagner. 

Mr.  Wagner  —  Mr.  President,  as  the  outcome  of  this  would,  if  the  salary 
were  increased,  increase  my  own  salary,  I  ask  that  I  be  excused  from  voting  on 
the  proposition. 
^Mr.  F.  L.  Young — I  object,  Mr.  President. 

Mr.  Westwood  —  I  move  that  the  gentleman  be  excused  from  voting,  Mr. 
President. 
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The  President  —  The  roll  calj  will  proceed. 

The  Secretary  —  Mr.  Ward. 

Mr.  Ward  —  Aye. 

The  Secretary  —  Mr.  Waterman.     (No  response.) 

The  Secretary  — Mr.  C.  A.  Webber. 

Mr.  C.  A.  Webber  —  Aye. 

The  Secretary  —  Mr.  R.  E.  Weber.     (No  response.) 

The  Secretary  —  Mr.  Weed.     ( No  response. ) 

The  Secretary  —  Mr.  Westwood. 

Mr.  Westwood  —  Aye. 

The  Secretary  —  Mr.  Wheeler.     (No  response.) 

The  Secretary  —  Mr.  Whipple.     (No  response.) 

The  Secretary  —  Mr.  C.  J.  White. 

Mr.  C.  J.  White  —  Aye. 

The  Secretary  —  Mr.  J.  J.  White.     (No  response.) 

The  Secretary  —  Mr.  Wickersham. 

Mr.  Wickersham  —  Aye. 

The  Secretary  -=—  Mr.  Wiggins. 

Mr.  Wiggins  —  Aye. 

The  Secretary  —  Mr.  Williams. 

Mr.  Williams  —  Aye. 

The  Secretary  —  Mr.  Winslow. 

Mr.  Winslow  —  Aye. 

The  Secretary — Mr.  Wood. 

Mr.  Wood  —  Aye. 

The  Secretary  —  Mr.  C.  H.  Young. 

Mr.  C.  H.  Young  —  No. 

The  Secretary  —  Mr.  F.  L.  Young. 

Mr.  F.  L.  Young  —  Aye. 

Mr.  Bernstein  —  Mr.  President,  I  ask  for  a  roll  of  absentees  before  l^e  vote 
is  announced. 

The  President  —  The  Secretary  will  call  the  roll  of  absentees. 

The  Secretary  —  Mr.  Angell. 

Mr.  Angell  —  I  vote  Aye. 

The  Secretary  —  Mr.  Barnes. 

Mr.  Barnes  —  Mr.  President,  I  ask  to  be  excused  and  will  briefly  state  my 
reasons. 

I  believe  with  Dr.  Schurman  that  the  adoption  of  this  proposal  is  one  of 
the  most  unwise  things  that  could  possibly  be  done  by  this  dloiivention. 

I  withdraw  my  excuse  and  vote  No. 

The  Secretary  —  Mr.  Bayes. 

Mr.  Bayes  —  Aye. 

The  Secretary  —  Mr.  Berri. 

Mr.  Berri  —  No. 

The  Secretary  —  Mr.  Blauvelt. 

Mr.  Blauvelt  —  Aye. 

The  Secretary  —  Mr.  Bockes. 

Mr.  Bockes  —  Aye. 

The  Secretary  —  Mr.  Clearwater.     (No  response.) 

The  Secretary  —  Mr.  Clinton.     (No  response.) 
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The  Secretary  —  Mr.  Cullinan. 

Mr.  Cullinan  —  Mr.  President. 

The  President  —  Mr.  Cullinan. 

Mr.  Cullinan  —  I  desire  to  be  excused  from  voting  and  will  briefly  give  my 
reasons.  I  desire  to  say  that  my  reasons  are  substantially  the  same  as  those 
advanced  by  Dr.  Schurman.  I  do  not  think  that  this  is  a  year  when  we  should 
increase  any  salaries.     I  desire  to  withdraw  my  request  and  vote  No. 

The  Secretary  —  Mr.  Donnelly. 

Mr.  Donnelly  —  Aye. 

The  Secretary  —  Mr.  Donovan.     (No  response.) 

The  Secretary  —  Mr.  Dow.      (No  response.) 

The  Secretary  —  Mr.  Dnunmond.     (No  response.) 

The  Secretary  —  Mr.  Dykman. 

Mr.  Dykman  —  Aye. 

The  Secretary  —  Mr.  Eggleston.     (No  response.) 

The  Secretary  —  Mr.  Fancher.     (No  response.) 

The  Secretary  —  Mr.  Fogarty.     (No  response.) 

The  Secretary  —  Mr.  Foley.     (No  response.) 

The  Secretary  —  Mr.  Franchot.     (No  response.) 

Ihe  Secretary  —  Mr.  Gladding.     (No  response.) 

The  Secretary  —  Mr.  GrifSn.     (No  response.) 

The  Secretary  —  Mr.  Hale. 

Mr.  Hale  —  No. 

The  Secretary  —  Mr.  Harawitz.     (No  response.) 

The  Secretary  —  Mr.  Heaton.     (No  response.) 

The  Secretary  —  Mr.  Heyman.     (No  response.) 

The  Secretary  —  Mr.  Hinman.      (No  response.) 

The  Secretary  —  Mr.  Leitner.      (No  response.) 

The  Secretary  —  Mr.  McKean.     (No  response.) 

The  Secretary  —  Mr.  McKinney.     (No  response.) 

The  Secretary  —  Mr.  McLean.     (No  response.) 

The  Secretary  —  Mr.  Mandeville.     (No  response.) 

The  Secretary  —  Mr.  Mann.     (No  response.) 

The  Secretary — Mr.  O'Connor.     (No  response.) 

The  Secretary  —  Mr.  Owen.   (No  response.) 

The  Secretary  —  Mr.  J.  S.  Phillips.     (No  response.) 

The  Secretary  —  Mj.  Quigg.     ( No  response. ) 

The  Secretary  —  Mr.  Richards.     (No  response.) 

The  Secretary  —  Mr.  Tierney.     (No  response.) 

The  Secretary  —  Mr.  Unger. 

Mr.  Unger  —  Mr.  President. 

The  President  —  Mr.  Unger. 

Mr.  Unger  —  I  was  present  when  the  roll  was  originally  called  and  I 
answered  '*  Aye  "  but  I  have  no  objection  to  being  recorded  twice  in  favor  of 
this  proposition. 

The  Secretary  —  Mr.  Vanderlyn.     (No  response.) 

The  Secretary  —  Mr.  Wafer.     (No  response.) 

The  Secretary  —  Mr.  Wagner.     (No  response.) 

The  Secretary  —  Mr.  Waterman.     (No  response.) 
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The  Secretary  —  Mr.  R.  E.  Weber.     (No  response.) 

The  Secretary  —  Mr.  Weed.     (No  response.) 
.The  Secretary  —  Mr.  Wheeler.     (No  response.) 

The  Secretary  —  Mr.  Whipple.     (No  response.) 

The  Secretary  —  Mr.  C.  J.  White. 

Mr.  C.  J.  White  —  I  vote  Aye.     I  voted  before. 

The  Secretary  —  Mr.  J.  J.  White     (No  response.) 

The  President  —  The  question  before  the  Convention  is  shall  Senator  Wag- 
ner be  excused  from  voting. 

Mr.  Wagner  —  Mr.  President,  unless  I  can  secure  unanimous  consent,  I  will 
be  recorded  upon  the  proposition. 

The  President  —  The  Secretary  will  call  the  name  of  Mr.  Wagner. 

The  Secretary  —  Mr.  Wagner. 

Mr.  Wagner  —  I  vote  in  the  afl&rmative. 

The  President  —  The  Secretary  will  announce  the  result. 

The  Secretary — Ayes  105;  Noes  25. 

The  ^President  —  The  Chair  will  direct  the  Secretary  to  read  oflf  the  names 
of  those  members  who  voted  in  favor  of  the  proposition,  and  those  who  voted' 
against  it,  and  the  mem'bers  of  the  Convention  are  requested  to  listen  to  the 
recapitulation  and  see  if  they  are  recorded  as  they  voted. 

The  Secretary  —  Those  supposed  to  have  voted  in  the  affirmative;  Adams, 
Ahearn,  Aiken,  Angell,  Austin,  Baldwin,  Bannister,  Barrett,  Baumes,  Bayes, 
Beach,  Bernstein,  Blauvelt,  Bockes,  Brenner,  Bunce,  Burkan,  Buxbaum, 
Byrne,  Cobb,  Coles,  Curran,  Dahm,  Daley,  Dennis,  Dick,  Donnelly,  Donovan, 
Dooling,  Dow,  Doughty,  Dykman,  Eisner,  Endres,  Epping,  Fobes,  Frank, 
Green,  Greff,  Haffen,  Jones,  Kirk,  Landreth,  Latson,  Low,  Leary,  Leggett, 
Lennox,  Lincoln,  Linde,  Lindsay,  Low,  F.  Martin,  Mathewson,  Mealy,  Mulry, 
Newburger,  C.  NicoU,  D.  Nicoll,  Nixon,  Nye,  J.  L.  O'Brian,  M.  J.  0*Brien, 
Olcott,  Parker,  Parmenter,  Parsons,  S.  K.  Phillips,  Potter,  Reeves,  Rhees, 
^odenbeck,  Rosch,  Ryan,  Ryder,  Sanders,  Sargent,  J.  G.  Saxe,  M.  8axe, 
Schoonhut,  Sears,  Sharpe,  Sheehan,  8hipman,  Slevin,  A.  E.  Smith,  R.  B.  Smith, 
T.  F.  Smith,  Stanchfield,  Standart,  Stimson,  Stowell,  Tanner,  Tuck,  Unger, 
Van  Ness,  Wagner,  Ward,  C.  A.  Webber,  Westwood,  C.  J.  White,  Wickersham, 
Wiggins,  Williams,  Winslow,  Wood,  F.  L.  Young. 

Those  supposed  to  have  voted  in  the  negative;  F.  C.  Allen,  Barnes,  Berri, 
Betts,  Brackett,  Cullinan,  Deyo,  Dunlap,  Dunmore,  Ford,  Hale,  Johnson, 
Kirby,  L.  M.  Martin,  Marshall,  Meigs,  Mereness,  Ostrander,  Pelletreau, 
Schurman,  E.  N.  Smith,  Steinbrink,  Wadsworth,  C.  H.  Young  and  Mr. 
President. 

Ayes  105 ;  Noes  26. 

The  President  —  The  Convention  having  voted  to  agree  to  the  report  of  the 
Committee,  the  Proposed  Amendment  to  the  Constitution  will  be  referred  to 
the  Committee  on  Revision. 

Mr.  Wickersham  —  Mr.  President. 

The  President  —  Mr.  Wickersham. 

Mr.  Wickersham  —  I  move  to  reconsider  the  vote  and  I  suggest  that  the 
motion  lie  upon  the  tabl«. 

Mr.  Wagner  —  Mr.  President. 

The  President  —  Mr.  Wagner. 
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Mr.  Wagner  —  I  ask  for  an  immediate  roll  call  upon  that  motion,  inasmuch 
\as  the  motion  keeps  the  whole  subject  matter  upon  the  tahle,  and  I  think 
that  is  an  unfair  disposition. 

Mr.  8heehan  —  Mr.  President,  I  raise  a  point  of  order. 

The  President  —  The  gentleman  will  please  state  his  point  of  order. 

Mr.  Sheehan  —  The  point  of  order  is  that  the  hour  of  6  o'clock  having 
arrived  no  other  motion  can  be  entertained* 

The  President  —  The  point  of  order  is  well  taken.  The  hour  of  adjourn- 
ment fixed  by  resolution  of  the  Convention  having  arrived,  the  Convention 
stands  adjourned  until  10  o'clock  to-morrow  morning. 

Whereupon,  at  5:26  p.  m.,  the  Convention  adjourned  to  meet  at  10  o'clock, 
a.  m.,  Thursday,  August  5,  1915. 


STATE  OF  NEW  YORK 


IN  CONVENTION 


RECORD 

No.  66 


ASSEMBLY  CHAMBER  — THE  CAPITOL 

Albany,  N.  Y.,  Thursday,  August  5,  1915,  10  a.  m. 

The  President — The  Convention  will  please  be  in  order.  Prayer  will  be 
offered  by  the  Rev.  Henry  A.  Miller. 

The  Rev.  Mr.  Miller  —  In  the  name  of  the  Father,  and  of  the  Son  and  of  the 
Holy  Ghost,  Amen.  Our  Father,  who  art  in  Heaven,  hallowed  be  Thy  Name, 
Thy  kingdom  come,  Thy  will  be  done  on  earth  as  it  is  in  Heaven.  Give  us 
this  day  our  daily  bread  and  forgive  us  our  trespasses  as  we  forgive  those 
who  trespass  against  us,  and  lead  us  not  into  temptation  but  deliver  us  from 
evil.  Amen.  In  the  Name  of  the  Father,  and  of  the  Son  and  of  the  Holy 
Ghost,  Amen. 

The  President — Are  there  any  amendments  to  be  proposed  to  the  Journal 
as  printed  and  distributed  ?  There  being  no  amendments  proposed,  the  Journal 
is  approved  as  printed. 

Presentation  of  memorials  and  petitions. 

Communications  from  the  Governor  and  other  State  officers. 
No'tices,  motions  and  resolutions. 

Th«  Secretary  will  call  the  roll  of  districts. 

The  Secretary  —  First  district,  second,  third,  fourth,  fifth,  sixth  — 

Mr.  Berri  —  Mr.  President. 

The  President  —  Mr.  Berri. 

Mr.  Berri  —  The  Secretary  is  preparing  a  resolution  which  has  not  been 
handed  to  me  this  morning  regarding  the  printing  of  some  documents  and  I 
would  ask  permission  to  present  it  later. 

The  President  —  Without  objection,  the  permission  is  granted. 

The  Secretary  —  Seventh  district,  eighth,  ninth,  tenth,  eleventh,  twelfth, 
thirteenth,  fourteenth,  fifteenth,  sixteenth,  seventeenth  — 

Mr.  Wickersham  —  Mr.  President. 

The  President  —  Mr.  Wickersham. 
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Mr.  Wickersham  —  If  it  is  in  order  now  I  should  like  to  move  to  reconsider 
the  vote  taken  yesterday  on  the  question  of  the  increase  of  the  pay  of  legis- 
lators. 

I  have  not  the  exact  number  —  the  last  matter  which  was  under  considera- 
tion when  the  Conyention  arose  last  eyening. 

The  President  —  !&&.  Wickersham  moves  to  reconsider  the  vote  taken  yester- 
day agreeing  to  the  report  of  the  Committee  of  the  Whole,  recommending  the 
passage  of  the  bill  increasing  the  pay  of  legislators.  Is  the  Convention 
ready  for  the  question  upon  the  motion?  All  in  favor  of  the  motion  will  say 
Aye,  contrary  No.    The  Noes  appear  to  have  it. 

Mr.  Wickersham  —  A  division,  Mr.  President. 

The  President  —  A  division  is  called  for. 

Mr.  Wickersham  —  I  ask  for  a  roll  call. 

Mr.  Lindsay  —  Mr.  Presid«it. 

The  President  —  Mr.  Lindsay. 

Mr.  Lindsay  —  I  would  like  to  ask  the  gentleman  what  the  object  is  in 
moving  this  reconsideration. 

The  President  —  The  gentleman  asks  the  attention  of  the  gentleman  from 
New  York,  who  moved  the  reconsideration. 

Mr.  Lindsay  —  I  would  like  to  ask  the  gentleman  from  New  York  what  is 
the  object  in  moving  the  reconsideration? 

Mr.  Wickersham  —  Mr.  President. 

The  President  —  Mr.  Wickersham. 

Mr.  Wickersham  —  I  understood  that  a  roll  call  was  called  for  on  the  mo- 
tion.   I  think  nothing  else  is  in  order. 

The  President  —  A  slow  roll  call  has  been  called  for  on  the  motion. 

Mr.  Deyo. —  I  rise  to  a  point  of  order. 

The  President  —  The  gentleman  will  please  state  his  point  of  order. 

Mr.  Deyo  —  The  point  of  order  is  the  motion  to  reconsider  is  on  the  table 
and  the  first  motion  in  order  would  be  a  motion  to  take  that  motion  from 
the  table  before  it  may  be  considered. 

The  President  —  The  motion  to  reconsider,  just  made,  is  not  on  the  table. 

Mr.  Quigg  —  Mr.  President. 

The  President  —  Mr.  Quigg. 

Mr.  Quigg  —  Are  we  not  in  a  vote? 

Mr.  Deyo  —  Mr.  President,  the  motion  to  lay  on  the  table  —  it  was  laid 
on  the  table  on  the  motion  of  Mr.  Wickersham  last  evening. 

Mr.  Quigg  —  Mr.  President,  we  have  voted  on  this  question  to  reconsider 
and  we  are  now  in  a  vote,  and  we  have  called  for  the  roll  call. 

The  President  —  No  one  has  demanded  a  roll  call. 

Mr.  Wickersham  —  Mr.  President,  I  demanded  a  roll  call. 

The  President — Is  the  demand  for  a  roll  call  seconded? 

Mr.  Quigg  —  I  second  it. 

The  President  —  Fifteen  members  of  the  Convention  are  required  to  second 
the  demand  for  a  roll  call.  All  who  wish  to  second  the  demand  for  a  roll  call 
on  the  motion  to  reconsider  will  rise  and  remain  standing  until  counted.    The 

demand  is  seconded. 

The  Secretary  will  call  the  roll  on  the  motion  to  reconsider  the  vote  in 
agreeing  to  the  report  of  the  Committee  of  the  Whole  upon  the  bill  to  increase 
the  pay  of  the  Legislature. 
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Mr.  Baumes  —  Mr.  President. 

The  President  —  A  vote  Aye  will  be  a  vote  in  favor  of  reconsidering  the 
vote.    A  vote  No  will  be  against  the  reconsideration  of  the  vote. 

Mr.  Baumes  —  That  is  an  answer  to  the  question  that  I  was  about  to  ask. 

The  President  —  The  Secretary  will  call  the  roll. 

The  Secretary  —  Mr.  Adams. 

Mr.  Adams  —  No. 

The  Secretary  —  Mr.  Ahearn. 

(No  response.) 

The  Secretary  —  Mr.  Aiken. 

Mr.  Aiken  —  No. 

The  Secretary  —  Mr.  F.  C.  Allen. 

Mr.  F.  C.  Allen  — Aye. 

The  Secretary  —  Mr.  V.  M.  Allen. 

(No  response.) 

The  Secretary  —  Mr.  Angell. 

(No  response.) 

The  Secretary  —  Mr.  Austin. 

Mr.  Austin  —  No. 

The  Secretary  —  Mr.  Baldwin. 

Mr.  Baldwin  —  No. 

The  Secretary  —  Mr.  Bannister. 

Mr.  Bannister  —  No. 

The  Secretary  —  Mr.  Barnes. 

(No  response.) 

The  Secretary  —  Mr.  Barrett. 

Mr.  Barrett  —  No. 

The  Secretary  —  Mr.  Baumes. 

Mr.  Baumes  —  No. 

The  Secretary  —  Mr.  Bayes. 

Mr.  Bayes  —  No. 

The  Secretary  —  Mr.  Beach. 

Mr.  Beach  —  No. 

The  Secretary  — Mr.  Bell. 

(No  response.) 

The  Secretary  —  Mr.  Bernstein. 

(No  response.) 

The  Secretary  —  Mr.  Berri. 

Mr.  Berri  —  Aye. 

The  Secretary  —  Mr.  Betts. 

(No  response.) 

The  Secretary  —  Mr.  Blauvelt. 

Mr.  Blauvelt  — No. 

The  Secretary  —  Mr.  Bockes. 

Mr.  Bockes  —  No. 

The  Secretary  —  Mr.  Brackett. 

Mr.  Brackett  —  Aye. 

The  Secretary  —  Mr.  Brenner. 

Mr.  Brenner  —  No. 

The  Secretary  —  Mr.  Bunce. 


1236 


(No  response.) 

The  Secretary  —  Mr.  Burkan. 

Mr.  Burkan  —  No. 

The  Secretary  —  Mr.  Buxbaum. 

Mr.  Buxbaum  —  No. 

The  Secretary  —  Mr.  Byrne. 

Mr.  Byrne  —  No. 

The  Secretary  —  Mr.  Clearwater. 

Mr.  Clearwater  —  No. 

The  Secretary  —  Mr.  Clinton. 

Mr.  Clinton — -No. 

The  Secretary  —  Mr.  Cobb. 

Mr.  Cobb  — No. 

The  Secretary  —  Mr.  Coles. 

Mr.  Coles  —  No. 

The  Secretary  —  Mr.  Cullinan. 

Mr.  Cullinan  —  Aye. 

The  Secretary  —  Mr.  Curran. 

(No  response.) 

The  Secretary  —  Mr.  Dahm. 

Mr.  Dahm  —  No. 

The  Secretary  —  Mr.  Daly. 

Mr.  Daly  —  No. 

The  Secretary  —  Mr.  Dennis. 

Mr.  Dennis  —  No. 

The  Secretary  —  Mr.  Deyo. 

Mr.  Deyo  —  Aye. 

The  Secretary  —  Mr.  Dick. 

Mr.  Dick  —  No. 

The  Secretary  —  Mr.  Donnelly. 

(No  response.) 

The  Secretary  —  Mr.  Donovan. 

Mr.  Donovan  —  No. 

The  Secretary  —  Mr.  Dooling. 

Mr.  Dooling  —  No. 

The  Secretary  —  Mr.  Doughty. 

Mr.  Doughty  —  No. 

The  Secretary — Mr.  Dow. 

(No  response.) 

The  Secretary  —  Mr.  Drummond. 

(No  response.) 

The  Secretary — Mr.  Dunlap. 

(No  response.) 

The  Secretary — Mr.  Dunmore. 

Mr.  Dunmore  —  No. 

The  Secretary  —  Mr.  Dykman. 

Mr.  Dykman  —  No. 

The  Secretary  —  Mr.  Eggleston. 

(No  response.) 

The  Secretary  —  Mr.  Eisner. 
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(No  response.) 

The  Secretary  —  Mr.  Endres. 

(No  response.) 

The  Secretary  —  Mr.  Eppig. 

Mr.  Eppig  —  No. 

The  Secretary  —  Mr.  Fancher, 

Mr.  Fancher  —  Mr.  President. 

The  President  —  Mr.  Fancher. 

Mr.  Fancher  —  I  desire  to  be  excused  from  voting,  and  I  desire  to  give  my 
reasons  therefor.  At  the  session  of  the  Convention  held  yesterday  I  was  here 
through  the  discussion  and  voted  in  the  rising  vote  against  this  proposition. 
I  did  so  because  I  felt  that  the  Convention  was  making  the  most  serious  mis- 
take in  raising  salaries  at  this  time.  But,  unfortunately,  I  supposed  that 
was  the  end  of  it,  and  I  went  down  to  the  Conunittee  room  and  I  was  not 
present  at  the  Ayes  and  Nays;  and  I  desire  now  to  state  that  if  I  had  been 
present  I  should  have  voted  against  the  Proposed  Amendment. 

I  withdraw  my  request  to  be  excused,  Sir,  and  vote  Aye. 

The  Secretary  —  Mr.  Fobes. 

Mr.  Fobes  —  No. 

The  Secretary  —  Mr.  Fogarty. 

(No  response.) 

The  Secretary  —  Mr.  Foley. 

(No  response.) 

The  Secretary  —  Mr.  Ford. 

Mr.  Ford — Aye. 

The  Secretary  —  Mr.  Franchot. 

Mr.  Franchot  —  No. 

The  Secretary  —  Mr.  Frank. 

Mr.  Frank  —  No. 

The  Secretary  —  Mr.  Gladding. 

(No  response.) 

The  Secretary  —  Mr.  Green. 

(No  response.) 

The  Secretary  —  Mr.  Greff. 

Mr.  Greff  — No. 

The  Secretary  —  Mr.  Griffin. 

(No  response.) 

The  Secretary  —  Mr.  Haffen. 

Mr.  Haffen^- No. 

The  Secretary  —  Mr.  Hale. 

(No  response.) 

The  Secretary  —  Mr.  Harawitz. 

Mr.  Harawitz  —  No. 

The  Secretary  —  Mr.  Heaton. 

(No  response.) 

The  Secretary  —  Mr.  Heyman. 

( No    response. ) 

The  Secretary  —  Mr.  Hinman. 

(No  response.) 

The  Secretary  —  Mr.  Johnson. 
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Mr.  Johnson — Aye. 

The  Secretary  —  Mr.  Jones. 

Mr.  Jones  —  No. 

The  Secretary  —  Mr.  Kirby. 

Mr.  Kirby  —  Aye. 

The  Secretary  —  Mr.  Kirk. 

(No  response.) 

The  Secretary  —  Mr.  Landreth. 

Mr.  Landreth  —  No. 

The  Secretary  —  Mr.  Latson. 

Mr.  Latson  —  No. 

The  Secretary  —  Mr.  Law. 

Mr.  Law  —  No. 

The  Secretary  —  Mr.  Leary. 

Mr.  Leary  —  No. 

The  Secretary  —  Mr.  Leggett. 

(No  response.) 

The  Secretary  —  Mr.  Leitner. 

(No  response.) 

The  Secretary  —  Mr.  Lennox. 

Mr.  Lennox  — No. 

The  Secretary  —  Mr.  Lincoln. 

Mr.  Lincoln  —  No. 

The  Secretary  —  Mr.  Linde. 

Mr.  Linde  —  No. 

The  Secretary  —  Mr.  Lindsay. 

Mr.  Lindsay  —  No. 

The  Secretary  —  Mr.  Low. 

Mr.  Low  —  Aye. 

The  Secretary  —  Mr.  McKean. 

Mr.  McKean  —  No. 

The  Secretary  —  Mr.  McKinney. 

Mr.  McKinney  —  No. 

The  Secretary  —  Mr.  McLean. 

Mr.  McLean  —  No. 

The  Secretary  —  Mr.  Mandeville. 

(No  response.) 

The  Secretary" — Mr.  Mann. 

(No  response.) 

The  Secretary  —  Mr.  F.  Martin. 

Mr.  F.  Martin  —  No. 

The  Secretary  —  Mr.  L.  M.  Martin. 

(No  response.) 

The  Secretary  —  Mr.  Marshall. 

Mr.  Marshall  —  Aye. 

The  Secretary  —  Mr.  Mathewson. 

Mr.  Mathewson  —  No. 

The  Secretary  —  Mr.  Mealy. 

(No  response.) 

The  Secretary  —  Mr.  Meigs. 
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Mr.  Meigs  —  Aye. 

The  Secretary  —  Mr.  Mereness. 

Mr.  Mereness  —  Aye. 

The  Secretary  —  Mr.  Mulry. 

(No  response.) 

The  Secretary  —  Mr.  Newburger. 

Mr.  Newburger  —  Aye. 

The  Secretary  —  Mr.  C.  Nicoll. 

(No  response.) 

The  Secretary  —  Mr.  D.  Nicoll. 

(No  response.) 

The  Secretary  —  Mr.  Nixon. 

Mr.  Nixon  —  No. 

The  Secretary  —  Mr.  Nye. 

Mr.  Nye  —  No. 

The  Secretary  —  Mr.  J.  L.  O'Brian. 

Mr.  J.  L.  O'Brian  —  Mr.  President. 

The  President  —  Mr.  O'Brian. 

Mr.  J.  L.  O'Brian  —  I  ask  to  be  excused  from  voting  and  will  briefly  state 
my  reasons.  I  was  one  of  those  who  voted  yesterday  in  favor  of  this  amend- 
ment both  on  the  rising  vote  and  on  the  roll  call,  and  I  am  still  just  as  much 
in  favor  of  it  as  I  was  yesterday. 

As  I  apprehend  the  situation,  however,  the  object  of  this  motion  to  recon- 
sider is  not  for  the  purpose  of  attempting  to  kill  the  bill  at  this  time,  but 
the  object  of  this  motion  to  reconsider  is  to  withhold  further  action,  with- 
hold action  of  this  proposition  for  the  present,  for  this  reason:  When  this 
amendment  is  advanced  to  third  reading  no  amendment  can  be  made  to  it  on 
third  reading  without  recommitting  it  to  the  Committee  of  the  Whole.  There 
are  other  propositions  coming  before  the  House  very  shortly  dealing  with  the 
subject  of  the  duties  and  the  terms  of  office  of  legislators. 

It  may  well  be  that  if  this  House  should  decide  to  lengthen  the  term  of 
Senators  to  four  years  that  the  House  might  not  then  desire  to  make  the 
salary  $2,500  a  year,  and  I  for  one  am  perfectly  willing  that  this  whole  sub- 
ject of  salaries  should  be  considered  in  connection  with  any  other  matters 
relating  to  the  duties  and  powers  of  the  Legislature,  and  I  think  it  proper 
that  the  salaries  should  be  fixed  in  the  light  of  what  the  Convention  should 
do,  if  it  does  anything  on  those  subjects.    I  therefore,  although  I  am  in  favor 
of  this  increase,  and  shall  vote  for  some  increase  eventually,  I  am  also  in 
favor  of  the  motion  to  reconsider  and  hold  the  matter  in  status  quo  at  this 
time  until  the  other  matters  come  before  the  House.     I  withdraw  my  request 
to  be  excused  and  vote  Aye. 
The  Secretary  —  Mr.  M.  J.  O'Brien. 
Mr.  M.  J.  O'Brien  —  No. 
The  Secretary  —  Mr.  O'Connor. 
(No  response.) 

The  Secretary  —  Mr.  Olcott. 
Mr.  Olcott — ^Aye. 
The  Secretary  —  Mr.  Ostrander. 
Mr.  Ostrander — Aye. 
The  Secretary  —  Mr.  Owen. 
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(No  response.) 

The  Secretary  —  Mr.  Parker. 

Mr.  Parker  —  No. 

The  Secretary  —  Mr.  Parmenter. 

Mt.  Parmenter  —  Aye. 

TTie  Secretary  —  Mr.  Parsons. 

Mr.  Parsons  —  Aye. 

The  Secretary  —  Mr.  Pelletreau. 

Mr.   Pelletreau  —  Aye. 

The  Secretary  —  Mr.  J.  S.  Phillips. 

Mr.  J.  S.  Phillips  —  Mr.  President,  I  wish  to  be  excused  from  voting  and 
will  briefly  state  my  reasons. 

I  dislike  to  disagree  with  my  friend,  the  gentleman  from  Buffalo,  Mr. 
O'Brian,  as  to  procedure.  It  seems  to  me  unnecessary  to  reconsider  this 
vote  by  which  the  Convention  agreed  to  the  report  which  came  from  the 
Committee  of  the  Whole,  As  I  understand  it  it  is  perfectly  proper  procedure 
that  when  this  measure  or  proposal  is  reached  upon  third  reading  any  mem- 
ber could  at  that  time  by  making  a  motion  to  recommit  to  the  Committee  of 
the  Whole  with  instructions  to  report  forthwith,  and  it  could  in  that  way 
in  accordance  with  the  rule  be  amended  in  any  way  that  any  member  de- 
sired, in  accordance  with  the  proposal,  and  it  seems  to  me  that  this  procedure 
is  entirely  unnecessary  and  that  if  it  is  the  desire  of  the  Convention  to  with- 
hold final  action  upon  the  proposal  until  some  other  proposal  comes  before 
the  Convention,  they  are  at  liberty  to  do  so  at  that  time.  They  can  make  any 
amendment  that  is  necessary  to  conform  to  some  other  proposal  which  may 
come  from  another  committee.  Therefore  I  withdraw  my  request  to  be  ex- 
cused and  ask  to  be  recorded  in  the  negative. 

The  Secretary  —  Mr.  S.  K.  Phillips. 

(No  response.) 

The  Secretary  —  Mr.  Potter. 

Mr.  Potter — No. 

The  Secretary  —  Mr.  Quigg. 

Mr.  Quigg  —  Mr.  President. 

The  President  —  Mr.  Quigg. 

Mr.  Quigg  —  Mr.  President,  I  ask  to  be  excused  from  voting,  and  briefly 
to  say  why.  Mr.  President,  I  was  buried  in  some  books  yesterday  and  did 
not  have  a  chance  to  be  recorded.  When  this  subject  was  before  the  voters 
some  years  ago  —  I  forget  just  how  many  or  in  what  sum  the  salaries  of 
legislators  were  to  be  increased  —  I  remember  that  I  voted  for  it,  and  if 
this  Convention  were  sitting  a  year  ago  I  would  vote  for  it  here.  But,  Mr. 
President,  the  war  in  Europe  has  made  a  very  great  difference  in  my  attitude 
toward  expenses  in  my  own  family  and  everywhere  else  where  I  have  anything 
to  say  about  it.  I  do  not  see  how  three  millions  of  men  who  are  our  cus- 
tomers can  be  killed,  millions  more  wounded,  vast  areas  of  country  laid 
waste  that  supply  to  us  our  best  customers,  and  thousands  of  millions  of 
national  debt  incurred  that  have  got  to  be  paid  off  by  the  people  that  buy 
our  products  —  I  do  not  see  how  that  can  be  done  without  very  seriously  im- 
pairing our  power  to  produce  effectively,  and  I  believe  that  the  reaction  on 
this  country  of  the  war  in  Europe  is  going  to  be  very  serious.  Now,  I  am  not 
talking  hard  times.    We  will  survive,  and  all  that,  but  it  does  not  seem  to  me 
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to  be  a  proper  time  to  increase  public  expenses.  Now,  if  men  are  not  willing 
to  do  public  service  without  trying  to  make  money  out  of  it,  if  they  are  not 
willing  to  act  for  the  public  even  on  an  .insufficient  reward  so  far  as 
dollars  go,  then  I  think  it  is  a  great  pity  for  the  country.  I  believe  that 
this  vote  ought  to  be  reconsidered;  I  believe  that  this  proposition  ought  to 
be  rejected;  I  believe  that  now  is  the  time  for  everybody  to  get  hia  house  in 
order,  and  I  withdraw  my  request  to  be  excused  and  vote  Aye. 

The  Secretary  —  Mr.  Reeves. 

Mr.  Reeves  —  No. 

The  Secretary  —  Mr.  Rhees. 

(No  response). 

The  (Secretary  —  Mr.  Richards. 

Mr.  Richards  —  No. 

The  Secretary  —  Mr.  Rodenbeck. 

Mr.  Rodenbeck  —  No. 

The  Secretary  —  Mr.  Rosch. 

Mr.  Roach — No. 

The  Secretary  —  Mr.  Ryan. 

Mr.  Ryan  —  No. 

The  Secretary  —  Mr.  Ryder. 

Mr.  Ryder  —  No. 

The  Secretary  —  Mr.  Sanders. 

Mr.  Sanders  —  No. 

The  Secretary  —  Mr.  Sargent. 

Mr.  Sargent  —  No. 

The  Secretary  —  Mr.  J.  G.  Saxe. 

Mr.  J.  G.  Saxe  —  No. 

The  Secretary  —  Mr.  M.  Saxe. 

(No  response). 

The  Secretary  —  Mr.  Schoenhut. 

Mr.  Schoenhut  —  No. 

The  Secretary  —  Mr.  Schurman. 

Mr.  Schurman — Aye. 

The  Secretary — Mr.  Sears. 

Mr.  Sears  —  No. 

The  Secretary  —  Mr.  Sharpe. 

Mr.  Sharpe  —  No. 

The  Secretary  —  Mr.  Sheehan. 

Mr.  Sheehan  —  No. 

The  Secretary  —  Mr.  Shipman. 

Mr.  Shipman  —  No. 

The  Secretary  —  Mr.  Slevin. 

Mr.  Slevin  —  No. 

The  Secretary  —  Mr.  A.  E.  Smith. 

Mr.  A.  E.  Smith— No. 

The  Secretary  —  Mr.  E.  N.  Smith. 

Mr.  E.  N.  Smith— Aye. 

The  Secretary  —  Mr.  R.  B.  Smith. 

Mr.  R.  B.  Smith  — No. 

The  Secretary  —  Mr.  T.  F.  Smith. 
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Mr.  T.  F.  Smith  —  No. 
The  Secretary  —  Mr.  Stanchiield. 
Mr.  Stanchfield  — No. 
The  Secretary  —  Mr.  Standart. 
Mr.  Standart  —  No. 
The  Secretary  —  Mr.  Steinbrink. 
Mr.  Steinbrink  —  Aye. 
The  Secretary  —  Mr.  Stimson. 
Mr.  Stimson  —  No. 
The  Secretary  —  Mr.  Stoweli. 
Mr.  Stoweli  — No. 
The  Secretary  —  Mr.  Tanner. 
Mr.  Tanner — ^Aye. 
The  Secretary  —  Mr.  Tierney. 
(No  response.) 
The  Secretary  —  Mr.  Tuck. 
Mr.  Tuck  —  No. 
The  Secretary  —  Mr.  Unger. 
Mr.  Unger  —  No. 
The  Secretary  —  Mr.  Vanderlyn. 
(No  response.) 

The  Secretary  —  Mr.  Van  Ness. 
Mr.  Van  Ness  —  No. 
The  Secretary  —  Mr.  Wadsworth. 
Mr.  Wadsworth — ^Aye. 
The  Secretary  —  Mr.  Wafer. 
(No  response.) 

The  Secretary  —  Mr.  Wagner. 
Mr.  Wagner  —  No. 
The  Secretary  —  Mr.  Ward. 
Mr.  Ward  —  No. 
The  Secretary  —  Mr.  Waterman. 
(No  response.) 

The  Secretary  —  Mr.  C.  A.  Webber. 
Mr.  C.  A.  Webber  —  No. 
The  Secretary  —  Mr.  R.  E.  Weber. 
(No  response.) 
The  Secretary  —  Mr.  Weed. 
(No  response.) 

The  Secretary  —  Mr.  Westwood. 
Mr.  Westwood  —  No. 
The  Secretary  —  Mr.  Wheeler. 
Mr.  Wheeler  —  No. 
The  Secretary  —  Mr.  Whipple. 
Mr.  Whipple  —  No. 
The  Secretary  —  Mr.  C.  J.  White. 
Mr.  C.  J.  White  — No. 
The  Secretary  —  Mr.  J.  J.  White. 
(No  response.) 
The  Secretary  —  Mr.  Wickersham. 
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Mr.  Wickersham  —  Mr.  President,  I  ask  to  be  excused  from  voting  and  I 
desire  to  state  my  reasons  why.  I  voted  yesterday  for  this  measure  and  I 
expect  to  vote  for  it  again,  should  it  come  to  another  vote.  In  my  opinion, 
the  members  of  the  Legislature  should  be  paid  more  than  they  are  now  paid. 
They  should  be  paid  enough  to  enable  men  without  other  means  to  come 
here  without  feeling  the  stress  of  actual  want  and  of  insufficient  income  to 
enable  them  to  devote  themselves  to  the  public  service  while  here.  I,  how- 
ever, moved  to  reconsider  and  I  shall  vote  in  favor  of  that  motion  to  recon- 
sider because  of  the  suggestions  made  by  Mr.  J.  L.  O'Brian.  It  seemed  to 
me  when  they  were  brought  to  my  attention  last  evening  and  this  morning 
that  they  called  for  some  caution  to  be  exercised  in  passing  this  now  in  ad- 
vance of  the  various  measures  affecting  the  terms  of  office,  or  possible  terms 
of  office,  of  the  legislators.  Having  stated  my  reasons,  I  now  withdraw  my 
request  to  be  excused,  and  vote  Aye. 

The  Secretary  —  Mr.  Wiggins. 

Mr.  Wiggins  —  Mr.  President,  I  ask  to  be  excused  from  voting  and  wish 
to  briefly  state  my  reasons.  I  am  impressed  with  the  fact  that  this  motion 
is  the  forerunner  of  the  surrendering  of  our  opinions  and  beliefs  to  expediency 
and  therefore  I  desire  to  oppose  the  motion  to  reconsider,  withdraw  my  request 
and  vote  Noi 

The  Secretary  —  Mr.  Williams. 

Mr.  Williams  —  No. 

The  Secretary  —  Mr.  Winslow. 

(No  response.) 

The  Secretary  —  Mr.  Wood. 

Mr.  Wood  —  No. 

The  Secretary  —  Mr.  C.  H.  Young. 

Mr.  C.  H.  Young  —  Aye. 

The  Secretary  —  Mr.  F.  L.  Young. 

Mr.  F.  L.  Young  —  No. 

Mr.  Leggett  —  Mr.  President. 

The  President  —  Mr.  Leggett. 

Mr.  Leggett  —  I  came  in  late  and  I  ask  to  have  my  name  called. 

The  President  —  Mr.  Leggett's  name  will  be  called. 

The  Secretary  —  Mr.  Leggett. 

Mr.  Leggett  —  No. 

Mr.  Betts  —  Mr.  President,  I  would  like  to  have  my  name  called. 

The  Secretary  —  Mr.  Betts. 

Mr.  Betts  —  Mr.  President,  I  wish  to  ask  to  be  excused  from  voting  and 
briefly  state  my  reasons.  I  was  very  much  interested  yesterday  in  the  dis- 
cussion that  took  place  in  this  Chamber  and  especially  in  the  remarks  of 
Mr.  A.  E.  Smith.  He  said  that  nobody  could  explain  why  certain  amendments 
were  defeated  in  1911,  together  with  the  salary  amendment.  I  think  I  can 
give  him  some  light  on  that  subject.  The  farmers  and  the  taxpayers  up  the 
State  were  gunning  for  the  salary  amendment,  and  as  they  could  not  hide 
their  farms  when  the  tax  collectors  and  the  assessors  come  around,  as  the 
property  owners  in  New  York  hide  theirs  in  New  Jersey,  when  on  election  day 
they  went  into  the  booth,  in  order  to  not  miss  the  mark  they  voted  No  on 
every  proposition  and  for  that  reason  the  amendments  were  all  defeated. 
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I  agree  with  Mr.  O'Brian  that  in  view  of  the  fact  that  the  terms  of  the 
officers  are  to  be  considered  by  this  Convention,  that  this  matter  ought  to  be 
delayed  and  I  therefore  withdraw  my  request  to  be  excused  and  vote  Aye. 

Mr.    VVinslow  —  Mr.    President. 

The  President  —  Mr.  Winslow. 

Mr.  Winslow  —  I  did  not  hear  my  name  called  rfnd  I  did  not  answer,  and  I 
desire  to  be  recorded  in  the  negative. 

The  Secretary  —  Mr.  Winslow. 

Mr.  Winslow  —  No. 

Mr.  Eisner  —  Mr.  President,  I  was  in  Committee  room  when  my  name  was 
called  and  was  unable  to  vote.    I  desire  to  be  recorded  as  voting  No. 

The  Secretary  —  Mr.  Eisner. 

Mr.  Eisner  —  No. 

Mr.  Endres  —  Mr.  President,  I  was  not  present  when  my  name  was  called. 
I  desire  to  vote  No. 

Mr.  Foley  —  Mr.  President,  I  ask  that  my  name  be  called. 

The  Secretary  —  Mr.  Foley. 

Mr.  Foley  —  No. 

Mr.  L.  M.  Martin  —  Mr.  President. 

The  President  —  Mr.  L.  M.  Martin. 

Mr.  L.  M.  Martin — ^I  was  absent  at  the  time  my  name  was  called,  and 
I  would  like  to  have  it  called  now  so  that  I  may  vote. 

The  Secretary  —  Mr.  L.  M.  Martin. 

Mr.  L.  M.  Martin  —  Aye. 

Mr.  Newburger  —  Mr.  President,  I  came  into  this  room  after  the  roll  call 
was  started,  and  I  was  misinformed  as  to  the  proposition  before  the  House, 
and  I  wish  to  change  my  vote  and  vote  "  No  '*  instead  of  "  Aye." 

Mr.  Eisner  —  I  am  recorded  in  the  negative? 

The  President  —  The  desk  so  informs  the  Chair. 

Mr.  Griffin  —  Mr.  President,  I  ask  that  my  name  be  called. 

The  President  —  The  Secretary  will  call  the  name  of  Mr.  Griffin. 

The  Secretary  —  Mr.  Griffin. 

Mr.  Griffin. —  No. 

Mr.  Angell  —  Mr.  President,  I  wish  to  have  my  name  called. 

The  Secretary  —  Mr.  Angell. 

Mr.  Angell  —  In  the  affirmative. 

Mr.  Dunmore  —  Mr.  President. 

The  President  —  Mr.  Dunmore. 

Mr.  Dunmore  —  I  was  absent  when  the  roll  call  was  started  and  under  a 
misapprehension  I  voted  "  No,"  and  I  desire  to  change  my  vote  and  vote  in 
the  affirmative. 

Mr.  Tierney  —  Mr.  President. 

The  President  —  Mr.  Tierney. 

Mr.  Tierney  —  I  vote  No. 

The  Secretary  —  Mr.  Tierney,  in  the  negative. 

Mr.  Owen  —  Mr.  President. 

The  President  —  Mr.  Owen. 

Mr.  Owen  —  I  desire  that  my  name  be  called. 

The  Secretary  —  Mr.  Owen. 

Mr.  Owen  —  No. 
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Mr.  Dow  —  Mr.  President. 

The  President  —  Mr.  Dow. 

Mr.  Dow  —  I  desire  to  have  my  name  called. 

The  Secretary  —  Mr.  Dow. 

Mr.  Dow  —  I  vote  Aye. 

Mr.  Green  —  Mr.  President,  I  desire  to  have  my  name  called,  and  vote  No. 

The  Secretary  —  Mr.  Rhees. 

Mr.  Rhees  —  Aye. 

Mr.  Brackett  —  Mr.  President. 

The  President  —  Mr.  Brackett. 

Mr.  Brackett  —  I  ask  to  withdraw  my  vote  already  cast  long  enough  to 
say  to  the  members  of  this  Convention  that  if  they  are  really  and  truly  getting 
scared  of  the  vote  of  last  night  they  ought  to  be  frank  enough  to  say  so.  The 
excuse  that  this  is  not  the  time  to  settle  the  question  or  to  postpone  it  until 
they  can  hear  from  some  other  question  is  not  the  way  to  do  it.  The  time  to 
settle  this  question  is  here  and  now.  If  we  are  going  to  wait  until  we  hear 
from  some  other  proposition  or  any  other  proposition  that  impinges  on  this 
question  we  never  will  get  to  the  question.  I  again  vote  No  —  Aye. 
( Laughter. ) 

Mr.  Harawitz  —  Mr.  President,  may  I  ask  how  the  Senator  voted? 

The  President  —The  Secretary  will  recapitulate  the  vote. 

The  Secretary  —  Those  who  are  supposed  to  have  voted  in  the  affirmative 
are:  Messrs.  F.  C.  Allen,  Angell,  Berri,  Betts,  Brackett,  CuUinan,  Deyo,  Dow, 
Dunmore,  Fancher,  Ford,  Johnson,  Kirby,  Low,  L.  M.  Martin,  Marshall,  Meigs, 
Mereness,  J.  L.  O'Brian,  Olcott,  Ostrander,  Parmenter,  Parsons,  Pelletreau, 
Quigg,  Rhees,  Schurman,  E.  N.  Smith,  Steinbrink,  Tanner,  Wadsworth,  Wick- 
ersham,  C.  H.  Young,  and  Mr.  President. 

Those  who  are  supposed  to  have  voted  in  the  negative  are:  Messrs.  Adams, 
Aiken,  Austin,  Baldwin,  Bannister,  Barrett,  Baumes,  Bayes,  Beach,  Bell,  Blau- 
velt,  Bockes,  Brenner,  Burkan,  Buxbaum,  Byrne,  Clearwater,  Clinton,  Cobb, 
Coles,  Curran,  Dahm,  Daly,  Dennis,  Dick,  Donovan,  Dooling,  Doughty,  Dykman, 
Eisner,  Eppig,  Fobes,  Foley,  Franchot,  Frank,  Greff,  Griffin,  Haffen,  Harawitz, 
Jones,  Landreth,  Latson,  Law,  Leary,  Leggett,  Lennox,  Lincoln,  Linde,  Lindsay, 
McLean,  F.  Martin,  Mathewson>  Newburger,  Nixon,  Nye,  M.  J.  O'Brien,  Owen, 
Parker,  J.  S.  Phillips,  Potter,  Reeves,  Richards,  Rodenbeck,  Rosch,  Ryan, 
Ryder,  Sanders,  Sargent,  J.  G.  Saxe,  Sehoenhut,  Sears,  Sharpe,  Sheehan,  Ship- 
man,  Slevin,  A.  E.  Smith,  R.  B.  Smith,  T.  F.  Smith,  Stanchfield,  Standart, 
Stimson,  Stowell,  Ticrney,  Tuck,  Unger,  Vanderlyn,  Van  Ness,  Wagner,  Ward, 
C.  A.  Webber,  Westwood,  Wheeler,  Whipple,  C.  J.  White,  Williams,  Winslow, 
Wood,  F.  L.  Young. 

Mr.  Grt;en  —  Mr.  President  — 

'I  he  President  —  The  vote  upon  the  motion  to  reconsider  is  34  in  the  affirma- 
tive and  99  in  the  negative,  so  the  motion  is  not  agreed  to. 

The  Secretary  will  proceed  with  the  call  of  the  districts. 

The  Secretary  —  Eighteenth  district  — 

Mr.  Marshall  —  Mr.  President. 

The  President  —  Mr.  Marshall. 

Mr.  Marshall  —  I  desire  to  move  that  the  Committee  on  Charities  be  dis- 
charged from  further  consideration  of  the  Printed  No.  331,  Introductory  No. 
327,  introduced  by  Mr.  Wadsworth,  and  entitled :  "  Proposed  Constitutional 
Amendment,  Sections  11,  12,  13  and  15  of  Article  VIII  of  the  Constitution, 
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in  relation  to  the  State  Board  of  Charities,  providing  for  the  visiting  and 
inspecting  of  public  and  private  institutions  and  societies/'  and  that  this 
measure  be  placed  on  general  orders. 

I  desire  to  discuss  this  question.  I  don't  wish  to  interfere  with  the  order  of 
business,  the  special  order  of  business,  the  finance  article  that  has  been  set  for 
this  morning.  I  understand  that  the  Committee  on  Charities  is  about  to  pre- 
sent a  report  in  which  they  indicate  that  they  will  take  no  action  upon  this 
measure.  It  is  one  of  very  great  importance  and  should  recejve  consideration 
from  the  Convention.  It  involves  the  question  as  to  whether  or  not  any  of 
the  charities  of  this  State  shall  be  free  from  State  visitation  —  whether  the 
creature  shall  be  greater  than  the  creator. 

Mr.  Wadsworth  —  Mr.  Marshall,  should  you  not  indicate  that  they  should 
not  inspect  institutions  that  do  not  receive  State  aid  ? 

Mr.  Marshall  —  I  am  not  intending  to  argue  the  question,  except  as  to 
what  it  is  according  to  my  conception.  I  am  willing  to  move  that  this  motion 
be  laid  upon  the  table  to  be  taken  up  at  some  future  time  providing  my 
rights  arc  not  prejudiced.  I  do  not  wish  to  interfere  with  the  special  order 
of  the  day  and  I  move  that  this  motion  be  laid  on  the  table  to  be  taken  up 
at  some  future  time. 

The  President  —  Mr.  Marshall  moves  to  discharge  the  Committee  on  Chari- 
ties from  further  consideration  of  the  Proposed  Constitutional  Amendment, 
bv  Mr.  Wadsworth,  and  to  lav  his  motion  on  the  table.  All  in  favor  of  the 
motion  to  lay  on  the  table  will  say  Aye. 

Mr.  Parsons  —  May  I  ask  whether  the  Committee  on  Charities  consider  — 

The  President  —  All  opposed  to  the  motion  will  say  No.  The  Ayes  appear 
to  have  it,  the  Ayes  have  it,  and  the  motion  prevails.  The  Secretary  will 
continue  the  call. 

The  Secretary  —  Nineteenth  district,  twentieth,  twenty-first,  twenty-second, 
twenty-third  — 

Mr.  Blauvelt  —  Mr.  President,  I  move  that  the  Committee  of  the  Whole 
be  discharged  from  further  consideration  of  my  Proposed  Amendment,  No.  31, 
for  the  purpose  of  amendment,  reprint  and  recommittal,  to  retain  its  place 
on  the  general  orders  calendar. 

The  President  —  All  in  favor  'will  say,  Aye, 'those  opposed  No.  The  motion 
is  agreed  to. 

The  Secretary  —  Twenty-fourth  district,  twenty-fifth,  twenty-sixth,  twenty- 
seventh,  twenty-eighth,  twenty-ninth,  thirtieth  — 

Mr.  Brackett — Mr.  President,  I  ask  the  privilege  of  the  floor  of  the  Con- 
vention for  the  Hon.  C.  B.  McLaughlin,  a  member  of  the  last  previous  Con- 
vention, and  for  Mr.  Justice  Ingraham,  of  the  city  of  New  York. 

Mr.  Wickersham  —  Mr.  President,  imder  the  standing  rules  both  of  these 
gentlemen  are  entitled  to  the  privileges  of  the  floor  and  have  been  welcomed 
here  enthusiastically  by  many  delegates. 

ITie  Secretary  —  Thirty -first  district. 

Mr.  Landreth  —  Mr.  President, 

(Interruption  by  gavel.) 

Mr.  Landreth  —  I  have  received  a  memorial,  or  petition,  addressed  to  the 
Constitutional  Convention,  and  signed  by  several  hundred  residents  of  the 
thirty-first  Senatorial  District.  This  memorial  is  in  the  interest  of  the  Span- 
ish War  Veterans,  and  I  ask  permission  to  submit  the  same  to  the  Convention 
at  this  time. 
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The  President  —  The  gentleman  from  Schenectady  asks  permission  to  sub- 
mit a  memorial,  out  of  order.  If  there  is  no  objection,  the  memorial  will 
be  received,  and  will  be  referred  to  the  Committee  on  Civil  Service. 

The  Secretary  —  Thirty-second  district,  thirty-third,  thirty-fourth,  thirty- 
fifth,  thirty-sixth,  thirty-seventh,  thirty-eighth,  thirty-ninth,  fortieth,  forty- 
first,  forty-second,  forty-third,  forty-fourth,  forty-fifth,  forty-sixth,  forty- 
seventh,  forty-eighth,  forty-ninth. 

Mr.  Schoonhut  —  Mr.  President,  I  desire  to  present  a  memorial  from  some  of 
the  citizens  of  Erie  county  upon  an  amendment  pending  before  the  Committee 
on  Civil  Service. 

The  President  —  Unanimous  consent  is  asked  for  the  presentation  of  a  memo- 
rial. Is  there  objection?  There  being  no  objection  the  memorial  will  be 
received  and  referred  to  the  Committee  on  Civil  Service. 

Mr.  Byrne  —  Mr.  President,  I  ask  unanimous  consent  to  present  a  memorial 
signed  by  1,000  voters  from  the  twenty-fifth  Senatorial  District  on  the  same 
subject. 

The  President  —  Is  there  objection  to  this  memorial  being  received  out  of 
order?  If  there  is  no  objection  it  will  be  received  and  referred  to  the  Com- 
mittee on  Civil  Service. 

The  Secretary  —  Fiftieth  district,  fifty-first. 

Mr.  Linde  —  Mr.  President,  I  would  like  to  present  out  of  order  a  memorial 
signed  by  1,300  voters  and  ask  that  it  be  referred  to  the  Committee  on  Civil 
Service. 

Mr.  Donovan  —  Mr.  President  — 

The  President  —  Mr.  Linde  asks  unanimous  consent  to  present  out  of  order 
a  memorial  relating  to  the  civil  service.  If  there  is  no  objection  the  memorial 
will  be  received  and  referred  to  the  Committee  on  Civil  Service. 

(Interruption  by  gavel.) 

The  Chair  wishes  to  bring  the  attention  of  the  Convention  to  the  misunder- 
standing which  developed  yesterday  afternoon  regarding  the  hour  of  adjourn- 
ment. The  Chair  answered  the  question  by,  I  think,  Mr.  Curran,  as  to  the 
time  fixed  in  the  resolution,  with  the  statement  that  it  was  5:30.  The  Chair 
was  corrected  by  the  gentleman  from  New  York,  by  reference  to  the  Record 
in  which  the  hour  of  adjournment  appeared  to  be  5  o'clock.  The  Chair  is 
advised  by  the  Secretary,  and  it  appears  by  reference  to  the  Journal,  that 
the  Chair's  impression  was  correct  and  that  the  hour  of  adjournment  fixed  by 
the  resolution  of  the  Convention  is  6:30.  The  Chair  will  accordingly,  if 
there  be  no  objection,  direct  that  the  Record  be  amended  and  corrected  to 
conform  to  the  Journal  which  is  the  ofl&cial  record  of  the  resolutions  of  the 
Convention. 

The  President  —  Reports  of  standing  committees. 

Mr.  Wickersham  —  Mr.  President. 

Mr.  Griffin  —  Mr.  President,  I  would  like  unanimous  consent  to  present 
this  memorial  that  has  been  submitted  in  relation  to  the  Spanish  War 
Veterans  from  the  twenty-second  district. 

The  President  —  Is  there  objection  to  the  presentation  of  the  memorial? 
The  Chair  hears  none  and  the  memorial  will  be  received  and  referred  to  the 
Committee  on  Civil  Service. 

Reports  of  standing  committees. 

Mr.  Cullinan  —  Mr.  President,  I  submit  this  report  from  the  Committee 
on  Suffrage. 
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Mr.  Donovan  —  Mr.  President. 

The  President  —  There  is  nothing  in  order  now  but  the  consideration  of  the 
report  already  handed  in. 

The  Secretary  —  Mr.  Cullinan,  from  the  Committee  on  Suffrage,  to  which 
was  referred  Proposed  Constitutional  Amendments,  relative  to  registration  of 
absent  electors,  reports  the  following  Proposed  Constitutional  Amendment  and 
recommends  its  adoption. 

PROPOSED  CONSTITUTIONAL  AMENDMENT 

To  amend  Section  4  of  Article  n  of  the  Constitution  in  respect  to  the  enact- 
ment of  election  and  registration  laws. 

The  Delegates  of  the  People  of  the  State  of  New  York,  in  Convention  assem- 
bled, do  propose  as  follows: 

Section  4  of  Article  II  of  the  Constitution  is  hereby  amended  to  read  as 
follows : 

Laws  shall  be  made  for  the  regulation  of  elections  and  for  ascertaining  by 
proper  proofs  the  electors  who  shall  be  entitled  to  the  right  of  suffrage  hereby 
established  and  for  their  annual  registration,  which  shall  be  completed  at 
least  fifteen  days  before  each  general  election.  Such  registration  shall  not 
be  required  for  town  and  county  elections,  except  by  express  provision  of  law. 
In  cities  and  villages  having  five  thousand  inhabitants  or  more,  according  to 
the  last  preceding  state  enumeration  of  state  inhabitants,  the  electors  shall 
be  registered  upon  personal  application  only,  but  provision  may  be  made  for 
registration  therein  at  the  first  meeting  of  the  officers  having  charge  of  the 
registry  of  the  electors  without  personal  application  of  an  elector  whose  neces- 
sary duties  outside  the  county  in  the  pursuit  of  a  regular  vocation,  to  be 
designated  and  defined,  will  occasion  his  absence  therefrom  during  the  several 
meetings  of  such  ofl&cers,  proper  proof  by  such  elector  of  the  former  facts 
being  required.  Electors  not  residing  in  such  cities  or  villages  shall  not  be 
required  to  apply  in  person  for  registration  at  the  first  meeting  of  such 
officers. 

The  President  —  Second  reading. 

The  Secretary  —  Second  reading:  To  amend  Section  4  of  Article  II  of  the 
Constitution,  in  respect  to  the  enactment  of  election  and  registration  laws. 

The  President  —  Is  there  any  special  motion  to  be  made  in  regard  to  the 
disposition  to  be  made  of  this  Proposed  Amendment  to  the  Constitution? 

Mr.  Cullinan  —  Mr.  President. 

The  President  —  Mr.  Cullinan. 

Mr.  Cullinan  —  I  would  like  to  ask  unanimous  consent  to  make  a  brief 
statement  in  regard  to  the  bill.  The  bill  is  a  Committee  bill  and  is  supposed 
to  reflect  the  gist  of  the  criticisms  of  last  Monday  night  when  the  several 
bills  heretofore  considered  and  reported  were  under  consideration;  and  in 
addition  to  that  the  time  when  registration  shall  be  completed  has  been 
changed  from  ten  days  prior  to  election  to  fifteen  days,  so  as  to  give  more 
opportunity  for  examination  of  registration  lists. 

The  President  —  Referred  to  the  Committee  of  the  Whole. 

Mr.  Wadsworth  —  Mr.  President. 

The  President  —  Mr.  Wadsworth's  Committee,  the  Committee  on  Charities. 

Mr.  Wadsworth  —  I  desire  to  make  two  reports  from  the  Committee  on 
Charities,  which  are  in  the  hands  of  the  Clerk,  and  I  ask  that  they  take  the 
usual  course. 
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The  Secretary  —  Mr.  Wadsworth,  from  the  Committee  on  Charities,  to 
which  was  referred  Proposed  Amendment  introduced  by  Mr.  Steinbrink  (No. 
37'8',  Int.  No.  371),  entitled  *' Proposed  Constitutional  amendment,  to  amend 
Section  11  of  Article  8  of  the  Constitution,  in  relation  to  the  duties  and 
powers  of  the  State  Commission  in  Lunacy,"  report  in  favor  of  the  passage 
of  the  same,  with  the  following  amendment:  Page  1,  line  11,  after  the  word 
"  lunacy  "  insert  in  italics  the  word  "  in."  Also  strike  out  the  words  "  con- 
tinue to  have  "  and  in  place  thereof  insert  in  italics  the  word  "  remain."  Page 
2,  line  4,  strike  out  the  word  "  the." 

The  President — ^Any  motion  to  be  made  regarding  the  disposition  of  this 
Proposed  Amendment? 

Mr.  Wiggins  —  Mr.  President. 

The  President  —  Mr.  Wiggins. 

Mr.  Wiggins  —  I  desire  to  ask  leave  of  the  Convention  for  permission  to 
file  a  minority  report  not  later  than  Monday.  I  make  this  request  with  no 
idea  that  it  may  be  necessary  but  for  the  purpose  of  assuring  myself  that 
the  present  constitutional  provision  would  permit  the  Legislature  to  establish 
institutional  care  for  the  feeble-minded.  The  general  impression  of  the  mem- 
bers of  the  Committee  —  and  I  might  add  right  there  that  I  was  not  present 
when  the  Committee  report  was  adopted,  owing  to  the  fact  that  it  was  neces- 
sary for  me  to  be  in  attendance  upon  the  meeting  of  the  Cities  Conunittee 
which  was  preparing  its  final  draft  for  submission  to  the  Convention  —  But 
I  understand  that  the  opinion  of  the  majority  of  the  members  of  the  Com- 
mittee was  that  institutional  regulation  of  the  feeble-minded  might  be  pro- 
vided for  under  the  present  Constitution,  the  same  as  is  provided  for  the 
insane  in  the  State  Hospital  Commission.  If  that  is  so,  I  shall  have  no 
desire  to  file  any  minority  report;  but  if  it  is  not  so,  I  think  that  the  Con- 
stitution should  so  be  changed  that  the  Legislature  might  provide  that  the 
feeble-minded  should  come  under  the  same  character  of  a  conunission  as  is 
now  regulating  the  control  of  the  insane.  Therefore,  for  that  reason,  I  should 
like  to  have  permission  to  file,  if  I  find  it  necessary,  a  minority  report,  in 
which  I  know  a  large  number  of  the  members  of  the  Committee  would  join 
and  in  which  I  think  the  chairman  himself  would  join. 

The  President  —  Is  there  objection  to  the  filing  of  a  minority  report  —  by 
next  Monday  night,  Mr.  Wiggins? 

Mr.  Wiggins  —  Monday  will  be  entirely  satisfactory. 

The  President  —  The  Chair  hears  no  objection,  and  the  leave  is  granted. 

Mr.  Wagner  —  Mr.  President. 

The  President  —  Mr.  Wagner. 

Mr.  Wagner  —  Under  permission  given  yesterday,  I  offer  my  minority  re- 
port as  a  member  of  the  Committee  on  State  Finances. 

The  President  —  The  report  will  be  laid  aside  until  the  matter  now  before 
the  Convention  is  disposed  of.  There  being  no  special  disposition  proposed  of 
the  report,  it  will  be  referred  to  the  Committee  of  the  Whole. 

The  Secretary  will  read  for  the  Convention  the  second  report  handed  up 
by  the  chairman  of  the  Committee  on  Charities. 

The  Secretary  —  The  Committee  on  Charities,  after  giving  public  hearings 
to  each  amendment  submitted  to  it,  and  after  careful  consideration  of  the 
same,  begs  leave  to  report  that  it  is  of  the  opinion  that  with  the  exception 
of  Amendment  No.  378,  already  reported  favorably,  no  further  amendment 
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should  be  made  to  the  provisions  of  the  existing  Constitution  relating  to  the 
subject  of  charities. 

The  President  —  The  question  is  on  agreeing  to  the  report  of  the  Com- 
mittee. All  in  favor  of  agreeing  to  the  report  of  the  Committee  will  say  Aye, 
contrary  No.  The  Ayes  appear  to  have  it.  The  Ayes  have  it,  and  the  report 
is  agreed  to. 

Mr.  Berri  —  Mr.  President. 

The  President  —  The  minority  report  presented  by  the  gentleman  from  New 
York,  Mr.  Wagner,  will  be  received  and  filed. 

Mr.  Low  —  Mr.  President. 

The  President  —  Mr.  Low. 

Mr.  Low  —  A  report  from  the  Committee  on  Cities. 

Mr.  Wagner  —  Mr.  President,  I  understand  that  that  means  my  report 
will  be  printed. 

The  President  —  Being  received,  the  rule  requires  it  to  be  printed. 

Mr.  Wagner  —  As  a  document? 

The  President  —  As  a  document. 

Mr.  Parsons  —  May  I  ask  whether  any  one  else  joins  in  the  minority  report 
by  Mr.  Wagner? 

Mr.   Wagner  —  What  is  that? 

Mr.  Parsons  —  Is  there  any  one  else  joining  in  the  minority  report? 

Mr.  Wagner  —  There  was  not.  I  think  if  the  gentleman  from  New  York, 
Mr.  Parsons,  would  read  it,  he  might  join  in  it.     (Laughter.) 

The  President  —  The  Secretary  will  read  for  the  Convention  the  report  of 
the  Committee  on  Cities. 

The  Secretary  —  Mr.  Low,  from  the  Committee  on  Cities,  to  which  were  re- 
ferred the  several  Proposed  Constitutional  Amendments  relating  to  home  rule 
for  cities,  as  follows:  No.  799,  by  Mr.  Wagner;  No.  187,  by  Mr.  Sanders; 
No.  774,  by  Mr.  K.  B.  Smith;  No.  283,  by  Mr.  J.  L.  O'Brian;  No.  635,  by  Mr. 
Low;  No.  335,  by  Mr.  Franchot;  No.  381,  by  Mr.  Mann;  No.  724,  by  Mr. 
13.  N.  Smith;  No.  568,  by  Mr.  Eisner;  No.  629,  by  Mr.  Weed;  No.  698,  by 
Mr.  Cobb;  No.  671,  by  Mr.  Green;  No.  678,  by  Mr.  Franchot;  No.  693,  by  Mr. 
Ijerri;  No.  709,  by  Mr.  Fobcs,  reports  that  the  Committee  held  a  number  of 
hearings  on  the  subject-matter  embraced  in  such  Proposed  Constitutional 
Amendments,  and  that  it  has  also  made  a  careful  study  of  Article  XII  of  the 
present  Constitution,  which  article  relates  to  the  government  of  cities.  The 
Committee  reports  by  submitting  a  Proposed  Amendment  as  follows: 

"  Proposed  Constitutional  Amendment,  To  amend  Article  XII  of  the  Con- 
stitution, generally,  in  relation  to  cities  and  villages  and  their  powers  of 
self-government."  Said  Committee  reports  in  favor  of  the  passage  of  the 
same  and  requests  that  said  proposition  be  referred  to  the  Committee  of 
the  Whole. 

The  President  —  Is  there  any  special  disposition  of  this  Proposed  Amend- 
ment desired? 

Mr.  Franchot  —  Mr.  President,  I  beg  leave,  on  behalf  of  the  minority,  to 
offer  a  minority  report  and  ask  that  it  be  printed. 

The  President  —  The  report  will  be  received  and  printed. 

Second  reading  of  the  bill. 

The  Secretary — Second  reading:  To  amend  Article  XII  of  the  Constitution 
generally,  in  relation  to  cities  and  villages  and  their  powers  of  self-govern- 
ment. 
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The  President  —  Referred  to  the  Committee  of  the  Whole. 

Any  further  reports  of  standing  committees? 

Mr.  Berri  —  Mr.  President. 

The  President  — Mr.  Berri. 

Mr.  Berri  —  As  was  expected  by  the  Printing  Committee,  there  has  been  a 
demand  for  a  good  many  of  the  documents  and  papers  that  are  in  the 
charge  of  the  Clerk  and  we  have  entirely  run  out  of  quite  a  number.  There 
Is  not  a  considerable  amount,  however,  involved  in  the  cost,  but  we  would 
ask  that  our  files  and  mailing  lists  be  put  in  proper  shape,  which  is  covered 
by  the  following  resolution,  which  I  hope  will  have  unanimouB  consent  for 
immediate  consideration,  because  time  is  passing,  and  there  is  an  urgent 
demand  for  these  documents,  and  it  has  been  existing  for  the  last  week  or  ten 
days,  and  is  increasing  every  day  as  our  time  is  winding  up. 

The  President  —  The  Secretary  will  report  the  resolution. 

The  Secretary  —  By  Mr.  Berri:  Resolved,  That,  beginning  with  No.  757, 
there  be  printed  .500  extra  copies  of  all  Proposed  Amendments  to  the  Con- 
stitution, including  reprints. 

Further  Resolved,  That  there  be  printed  250  extra  copies  of  the  following 
numbers  of  the  Record,  to  wit:  Numbers  2,  3,  5,  6,  9,  13,  31,  39  and  44  to  61, 
inclusive. 

Mr.  Berri  —  I  would  like  to  amend  that  by  making  it  300  instead  of  250, 
as  the  charge  will  be  exactly  the  same. 

The  President  —  Is  there  objection  to  the  present  consideration  of  the 
resolution  reported  by  the  Committee  on  Printing?  The  Chair  hears  none 
and  the  resolution  is  before  the  Convention.  All  in  favor  of  the  resolution  wfll 
say  Aye,  contrary  No.    The  Ayes  have  it  and  the  resolution  is  agreed  to. 

Mr.  J.  S.  Phillips  —  Mr.  President. 

The  President  —  Mr.  J.  S.  Phillips. 

Mr.  J.  -S.  Phillips  —  On  behalf  of  Mr.  Barnes,  the  chairman  of  the  Com- 
mittee on  Legislative  Powers,  I  submit  the  following  report  from  that  Com- 
mittee. 

The  Secretary  —  Mr.  Barnes,  from  the  Committee  on  Legislative  Powers, 
to  which  was  referred  Proposed  Amendment  introduced  by  the  Committee  on 
Legislative  Powers  (No.  770,  Int.  No.  696),  entitled  "Proposed  Constitutional 
Amendment,  to  amend  generally  Article  III  of  the  Constitution,  following  Sec- 
tion 0  of  such  article,"  report  in  favor  of  the  passage  of  the  same,  without 
amendment. 

The  President  —  Any  special  disposition  to  be  moved?  The  report  will  be 
referred  to  the  Committee  of  the  Whole. 

Any  further  reports  of  standing  committees? 

Reports  of  special  committees? 

Third  reading. 

Unfinished  business  of  general  orders. 

Special  orders. 

The  gentleman  from  New  York,  Mr.  Stimson. 

Mr.  Stimson  —  Mr.  President,  I  move  the  special  order  which  is  the  special 
order  of  to-day. 

The  President  —  Under  the  resolution  of  the  Convention  heretofore  adopted, 
the  Convention  will  go  into  Committee  of  the  Whole  for  the  consideration  of 
the  special  order  of  the  day,  the  report  of  the  Committee  on  State  Finances 
upon  the  amendment  of  Article  VII  of  the  Constitution. 
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Mr.  Lindsay  —  Mr.  President. 

The  President  —  Mr.  Lindsay. 

Mr.  Lindsay  —  We  had  under  consideration  yesterday  afternoon  Special 
Order  No.  43,  or  Greneral  Order  No.  43,  and  I  understood  the  motion  of  Mr. 
Wickersham  to  be,  that  we  were  to  suspend  and  resume  it  this  morning. 

The  President  —  The  Chair  is  of  the  opinion  that  under  the  action  taken 
by  the  Convention  the  special  order  for  to-day  is  the  subject  for  consideration. 

Will  Mr.  McKinney  take  the  Chair? 

(Mr.  McKinney  takes  the  Chair.) 

Mr.  Lindsay  —  Mr.  President. 

The  Chairman  —  The  Convention  is  in  the  Conunittee  of  the  Whole  on  the 
special  order  of  the  day  and  the  Clerk  will  read  the  bill  proposed. 

Mr.  Linilsay  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Lindsay. 

Mr.  Lindsay  —  My  attention  has  just  been  called  to  subdivision  8  of  the 
order  of  business,  of  Kule  3,  which  provides  that  unfinished  business  of  general 
orders  precedes  special  orders. 

Mr.  Wickersham  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Wickersham. 

Mr.  Wickersham  —  The  Convention  resolved  the  body  into  Committee  of 
the  Whole  for  the  special  consideration  of  the  finance  article  which  was  set 
several  days  ago  for  consideration. 

We  are  now  assembled  in,  the  Committee  of  the  Whole  for  that  purpose 
only,  and  I  will  raise  the  point  of  order  that  no  other  business  can  be  con- 
sidered before  this  Committee  of  the  Whole  isave  that. 

Mr.  Whipple  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Whipple. 

Mr.  Whipple  —  May  I  ask  the  gentleman  from  New  York,  Mr.  Wickersham, 
a  question?    I  was  not  here  yesterday,  due  to  indisposition. 

The  Chairman  —  Will  the  gentleman  yield  to  Mr.  Whipple? 

Mr.  Wickersham  —  Certainly. 

Mr.  Whipple  —  Was  the  order  that  the  gentleman  speaks  of  a  special  order 
yesterday  ? 

Mr.  Wickersham  —  It  was  not  a  special  order.  It  was  under  discussion  on 
general  orders,  and  when  the  Committee  of  the  Whole  takes  up  the  General 
Orders  calendar  generally,  I  take  it  that  would  be  the  first  business  before  it. 

Some  days  ago  a  resolution  of  the  Convention  was  adopted  setting  this 
matter  for  the  special  order  of  to-day,  and  the  Convention  a  few  moments  ago 
resolved  itself  into  the  Committee  of  the  Whole  for  the  consideration  of  this 
particular  matter. 

Mr.  Whipple  —  If  it  was  not  a  special  order  for  yesterday,  I  do  not  see 
that  the  gentleman  is  in  order  — 

The  Chairman  —  The  Chair  will  adhere  to  the  rule  announced  by  the  Presi- 
dent of  the  Convention  and  the  Chair  decides  that  the  business  is  the  special 
order  of  the  day. 

The  Clerk  will  read. 

The  Secretary  —  No.  777,  General  Order  No.  35,  by  the  Committee  on 
Finance,  Mr.  Parsons  and  others. 

Mr.  Stimson  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Stimson. 
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Mr.  Stimson  —  The  amendment  proposed  by  the  Committee  on  Finance  in 
its  latest  form  and  now  pending  as  the  subject-matter  of  this  special  order 
is  No.  777,  Greneral  Order  No.  ^5. 

With  it  has  been  presented  a  report  by  the  Committee  on  Finance  which 
is  printed  as  Document  No.  23,  and  which  states  the  general  reasons  and 
conclusions  of  the  Committee  in  supporting  the  amendment.  This  amendment 
is  based  upon,  in  part,  a  large  number  of  proposals,  which  have  been  before 
the  Convention,  submitted  by  the  gentlemen  whose  names  are  cited  in  the  open 
portion  of  the  amendment,  and  on  behalf  of  the  Committee  I  desire  to  express 
its  appreciation  of  the  assistance  which  it  has  derived  from  the  consideration 
of  their  proposals,  many  items  from  which  have  been  embodied  in  the  final 
recommendations  of  the  Committee. 

If  the  Convention  pleases,  I  should  like  to  make  an  introductory  statement 
of  a  general  character  on  the  subject  of  this  entire  article  which  this  amend- 
ment covers,  before  we  take  it  up  section  by  section  under  the  rules;  and  I 
think  we  will  gain  time,  although  I  am,  of  course,  ready  to  answer  questions 
at  all  times  —  I  think  we  will  gain  time  if  the  gentlemen  will  reserve  their 
questions  until  after  that  introductory  statement  and  until  we  proceed  to  the 
consideration  of  the  article  section  by  section. 

In  general  I  also  wish  to  say  that  I  am  very  glad  to  report  that  this  report 
of  the  Committee  on  Finance  has  received  the  unanimous  consent  of  every 
member  of  the  committee,  except  that  as  to  one  portion  of  it,  only,  which  I 
shall  allude  to  later. 

One  member  of  the  Conunittee,  Senator  Wagner,  has  dissented.  In  all  other 
respects  he  concurs  with  the  recommendations  of  the  Committee.  I  also  want 
to  say  and  to  acknowledge  the  assistance  which  the  Committee  has  derived 
from  the  Comptroller's  office. 

The  Comptroller  has  placed  at  our  disposal  every  assistance  possible  and 
we  have  leaned  heavily  upon  him.  We  have  been  in  constant  conference  with 
Mr.  Wendell  of  that  office,  and  Mr.  Schaible  who  was  formerly  in  it,  and 
some  of  the  most  valuable  suggestions  which  are  embodied  in  this  article 
have  come  from  that  office. 

I  think  it  may  be  said  now  to  represent  practically  the  views  of  that  office 
on  all  except  one  point,  which  I  shall  mention  while  we  are  going  over  it  — 
one  incidental  point. 

When  this  matter  was  presented  to  the  Convention,  copies  have  also  been 
sent  to  the  various  houses  and  the  various  principal  cities  of  this  State  and 
others,  who  have  been  concerned  in  disposing  of  the  bonds  of  the  State,  and  we 
have  endeavored  to  gather  suggestions  from  them,  so  far  as  possible.  So  that 
this  report  which  covers  all  of  the  financial  provisions  of  Article  VII  may  be 
said  to  represent  the  best  views  that  the  Committee  has  been  able  to  get  from 
the  different  sources  which  I  have  enumerated. 

Now,  the  Committee  has  felt  a  very  great  sense  of  responsibility  in  dealing 
with  the  subject  of  the  State  credit.  A  debt  incurred  on  the  part  of  the  State, 
unlike  a  debt  incurred  by  its  subdivisions,  being  the  obligation  of  a  sovereign 
power,  is  not  open  to  an  action  at  law,  except  with  the  consent  of  the  State, 
and  by  virtue  of  that  very  fact,  from  the  fact  that  the  State  cannot  be  sued, 
the  credit  of  the  State  is  affected  to  the  highest  degree  by  its  reputation  for 
integrity  and  fair  dealing  throughout  the  whole  of  its  history. 
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Any  one  who  cares  to  look  over  the  financial  history  of  the  States  of  the 
Union  will  be  surprised  to  find  how  decades,  almost  centuries,  after  an  act  of 
repudiation,  or  bad  faith,  on  the  part  of  a  State,  that  fact  will  be  remembered 
by  persons  dealing  in  the  securities  of  the  States  of  the  Union,  and  will  im- 
pair the  credit  of  that  State;  and  among  the  various  elements  which  go  to 
make  up  the  reputation  or  character  of  a  State  for  financial  integrity,  one  of 
the  most  important  are  the  provisions  of  law  which  enter  into  the  State's 
Constitution  and  regulate  the  method  in  which  it  incurs  debts  and  fulfills  the 
obligations  when  they  are  encouraged. 

In  other  words  the  elements  which  enter  into  a  State's  reputation,  one  of 
those  elements  are  the  provisions  of  law  which  may  serve  to  prevent  too  easy 
incurrence  of  debt  and  which  may  be  supposed  to  impose  upon  the  people  of 
the  State  caution  and  care  as  to  how  they  go  into  debt.  For  that  reason, 
in  dealing  with  this  subject,  the  Committee  has  felt  it  was  dealing  with  a 
subject  of  the  utmost  importance  in  the  framing  of  the  provisions  of  the 
fundamental  law  which  covered  that  subject. 

Now  the  provisions  in  our  Constitution  which  govern  the  incurrence  of 
debt  by  the  State  were  introduced  into  the  Constitution  by  1846.  That  Con- 
vention was  held  immediately  following  a  period  of  financial  stress  and  diffi- 
culty, in  which  a  number  of  the  States  of  the  Union  had  been  seriously  in- 
volved. Following  on  a  period  of  unprecedented  prosperity  which  ended  in 
about  1837,  there  came  a  period  of  financial  crisis,  and  as  I  remember  it,  at 
least  five  of  our  neighboring  States,  Pennsylvania,  Maryland,  Illinois,  Indiana 
and  Michigan,  defaulted  in  the  obligations  which  they  had  incurred  in  their 
State  debts.  * 

New  York  State  itself  turned  a  rather  sharp  corner,  although  it  maintained 
its  honor  finally  to  the  uttermost.  It  came  rather  close  to  a  very  serious 
situation,  owing  to  the  amount  of  money  which  it  had  been  borrowing  for 
the  completion  of  its  canal  system.  I  find  a  statement  by  the  then  Governor 
of  the  State,  in  1843,  in  his  annual  message  to  the  Legislature,  in  which  he 
described  the  situation  in  a  way  that  indicated  that  it  was  pretty  serious. 

He  said:  "The  Legislature  of  1842  convened  at  a  period  of  great  em- 
barrassment in  the  financial  affairs  of  the  State.  The  treasury  was  empty. 
Our  credit  seriously  impaired.  The  State's  stocks  were  selling  at  ruinous 
sacrifices.  Temporary  loans  were  nearly  matured..  The  time  for  the 
quarterly  payment  of  the  interest  on  the  public  debt  amounting  to  more  than 
twenty  millions  was  fast  approaching.  Contractors  were  pressing  for  pay- 
ment, and  the  progress  of  the  public  work  virtually  suspended." 

Out  of  that  condition  came  the  agitation  which  resulted  in  the  provisions 
being  inserted  into  the  Constitution  which  are  the  basis  of  the  Constitution 
now,  and  in  regard  to  which  our  present  amendment  or  upon  which  our 
present  amendment  bears.  In  substance,  that  Convention  and  that  Consti- 
tution for  the  first  time  provided  for  a  referendum  of  any  law  which  imposed 
a  debt  upon  the  State.  It  provided  that  such  a  law  must  after  it  had  been 
passed  by  the  Legislature,  which  before  that  time  had  had  plenary  power 
—  such  a  law  must  be  submitted  to  the  people  for  its  decision ;  and  it  pro- 
vided, after  a  masterly  argument  upon  the  principle  of  the  short  ballot 
which  I  know  must  appeal  to  my  friend  from  Saratoga  —  it  provided  that 
any  such  laws  must  relate  to  a  single  work  or  object;  and  that  only  one 
such  law  could  be  submitted  to  the  people  at  any  election,  or  substantially 
to  that  effect. 
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Those  provisions  were  then  embodied  into  the  Constitution,  and  they  have 
remained  in  it  ever  since,  the  object  being  to  impose  upon  the  people  of 
the  State  the  duty  of  considering  each  such  loan  at  any  given  time  by  itself, 
to  give  it  care  and  consideration,  and  for  the  people  to  have  the  final  say 
as  to  whether  or  not  it  should  be  incurred. 

Now  during  the  years  that  have  intervened  it  has  been  quite  clear  that 
those  restrictions  have,  until  about  ten  years  ago,  operated  as  a  strong  con- 
servative force  upon  the  likelihood  of  this  State  to  plunge  into  debt. 

You  will  find  by  turning  to  the  Comptroller's  report  that  very  few  debts 
have  been  incurred  during  that  time;  none  of  any  consequence,  until,  as  I 
say,  a  period  of  about  fifteen  years  ago. 

The  canal  debt  was  paid  oflf.  Of  course  the  debts  incurred  in  the  Civil  War 
brought  up  the  obligations  of  the  State  again,  and  they  were  gradually  paid 
off,  and  in  1893  this  State  was  practically  entirely  out  of  debt. 

The  result  of  these  provisions  had  produced  this  result:  That  the  State 
paid  for  its  permanent  improvements  out  of  current  revenues,  a  most  con- 
servative policy;  a  policy  far  more  conservative  than  the  policy  adopted  in 
general  by  our  industries,  but  one  which,  in  the  judgment  of  your  Com- 
mittee, is  by  far  the  most  conservative  policy  for  a  Commonwealth  to  follow  in 
ordinary  capital  expenditures.  By  that  I  mean  to  say  that  when  it  became 
necessary  to  complete  a  new  hospital  or  a  new  asylum  or  a  new  prison,  the 
difficulties  of  these  restrictions  werei  such  that  the  State  provided  for  that 
hospital,  or  that  asylum,  or  that  prison,  by  an  appropriation  out  of  its  cur- 
rent revenues,  rather  than  incur  a  debt. 

It  fell  to  my  lot  to  study  the  result  of  that  policy  some  five  years  ago, 
during  the  campaign  of  1910  —  there  are  some  benefits  to  be  derived  from 
partaking  in  a  campaign,  even  if  you  are  not  successful  (Laughter)  — and  I 
had  brought  to  my  mind  at  that  time  very  strongly  the  contrast  between 
the  sound  conservative  policy  of  the  State  of  New  York  as  compared  with 
the  financial  policy  of  some  of  its  subdivisions,  including,  I  am  sorry  to  say, 
in  some  respects,  the  financial  policy  prior  to  that  time  of  the  great  city 
of  which  I  am  a  native. 

I  find  that,  whereas,  in  the  city  of  New  York  we  had  been  issuing  bonds 
and  issuing  stock  for  matters  which  not  only  were  not  capital  expenditures, 
but  were  for  matters  which  would  be  worn  out  almost  within  the  current  year, 
and  that  we  had,  for  instance,  issued  bonds  for  brooms.  We  had  issued 
bonds  for  the  payment  of  music  on  the  recreation  pier  on  which  we  were 
paying  interest  for  a  long  time  after  those  notes  had  died  away;  and  the 
contrast  between  such  a  policy  as  that  and  the  conservative  policy  which, 
under  these  restrictions,  had  been  imposed  upon  this  State  was  very  marked. 

Now,  that  was  the  condition  up  to,  roughly,  fifteen  years  ago;  and  then 
this  State  determined  to  go  into  debt  for  two  great  principal  purposes; 
first,  of  course,  the  improvement  of  the  canals,  and  afterwards,  the  improve- 
ment of  our  highways. 

Now,  under  the  pressure  of  those  two  new  movements,  we  find  now  that 
the  State  of  New  York,  leaving  this  old  policy  of  being  practically  out  of 
debt,  has  with  great  suddenness  incurred  a  debt  larger  than  any  other  State 
in  the  Union.  The  figures  are  given  in  this  document  submitted  by  the  Com- 
mittee in  reference  to  it,  and  they  are  rather  startling. 

As  I  stated,  in  1893,  the  debt  was  nothing.  In  1903,  it  was  only  a  little 
over  $7,000,000.     To-day,  the  net  debt,  that  is,  the  debt  over  and  beyond 
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sinking  funds,  is  over  $145,000,000;  and  the  gross  debt  is  $186,000,000;  and 
in  addition  to  that  we  have  authorized  debts,  although  the  bonds  have  not  yet 
been  issued,  for  a  total  of  over  $231,000,000. 

Now,  in  other  words,  the  per  capita  debt  has  arisen  from  ninety-four  cents 
per  capita  in  1903,  to  $15.04  per  capita  at  the  present  time.  That  is  a  very 
much  larger  debt  than  that  of  any  other  State  in  the  country.  It  is  very 
much  larger  than  the  great  States  which  are  our  neighbors.  Pennsylvania 
has  practically  no  debt;  its  sinking  fund  accumulations  exceeding  its  obliga- 
tions. In  Illinois  the  per  capita  debt  is  only  20  cents;  New  Jersey,  24  cents; 
Indiana,  49  cents;  Michigan,  $2.41. 

The  chairman  of  the  Committee  on  Taxation  handed  me  a  calculation  of 
his  yesterday  which  presented  the  fact  in  an  even  more  startling  way.  Taking 
into  consideration  not  only  the  debt  of  the  State,  but  the  debt  of  its  sub- 
divisions and  excluding  New  York  city  from  the  calculation,  there  is  to-day 
on  every  acre  of  the  State  outside  of  Greater  New  York,  according  to  Mr. 
Saxe's  figures,  a  debt  of  over  $13;  and  if  you  include  New  York  city,  the  debt 
is  some  $48  per  acre. 

Mr.  M.  Saxe  —  Mr.  Chairman,  may  I  interrupt  only  to  point  out  that  that 
is  after  deducting  sinking  fund  assets? 

Mr.  Stimson  —  So  I  assumed.  Because,  as  it  has  happened,  the  tremendous 
increase  of  our  State  debt,  which  has  come  in  the  last  ten  years,  has  been 
coincident  with  a  similar  great  increase  in  the  debt  of  the  cities,  the  counties, 
the  towns  and  the  other  subdivisions  of  the  State,  so  that  New  York  to-day 
has  the  same  dangerous  pre-eminence  in  regard  to  its  municipal  debts,  as  we 
will  call  them,  that  it  has  in  its  State  debts.  The  United  States  Census 
Bureau  summed  it  up  in  1915,  when  it  said,  ''The  civil  divisions  of  the  State 
of  New  York  gathered  a  total  indebtedness  far  in  excess  of  that  reported  by 
any  other  State.  The  total  indebtedness,  Icks  sinking  fund  assets,  was 
$1,046,226,000,  which  amount  was  equal  to  over  30  per  cent,  of  the  indebted- 
ness of  all  civil  divisions  in  the  United  States,  and  more  than  four  times 
the  amount  rejiorted  by  Pennsylvania,  which  ranks  the  second." 

The  same  thing  is  true  when  you  reduce  it  per  capita.  Our  per  capita 
municipal  debt  is  equally  pre-eminent  with  the  aggregate  debt. 

Well,  now,  under  these  circumstances,  your  Committee  found  that,  while 
the  credit  of  the  State  was  still  very  high  —  no  whisper  had  been  made 
against  that  at  all,  or  against  the  ultimate  resolution  and  liability  of  the 
State  to  pay  its  debts  —  this  very  great  increase  in  its  debt  had  caused  a 
great  deal  of  discussion  and  careful  consideration  among  those  specialists 
who  make  a  specialty  of  dealing  in  our  securities,  in  respect  to  our  methods, 
and  pretty  widespread  inquiry  which  we  have  made  among  the  various  houses 
dealing  in  State  and  municipal  securities  all  over  the  country  have  elicited 
a  unanimity  of  sentiment  that  the  situation  was  one  which  required  prompt 
and  rather  vigorous  attention,  and  there  was  also  quite  a  unanimity  in  the 
lines  of  their  criticisms  and  the  suggestions  of  their  remedies. 

In  general,  the  criticisms  and  the  remedies  came  down  to  these  points,  and 
I  should  say  that  I  am  speaking  now  of  the  Committee^s  conclusions  after  full 
consideration  of  all  suggestions  from  all  sides.  In  the  first  place,  the  system 
of  1846,  which  had  worked  admirably  up  to  a  certain  point,  seemed  to  be 
open  to  this  defect:  It  permitted  a  debt  to  be  incurred  which  need  not  be 
paid  for  a  period  of  fifty  years,  and  during  which  time  it  involved  no  obliga- 
tion except  the  annual  interest,  of  course,  and  the  payment  of  the  theoreti- 
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cally  slight  amount  required  for  a  sinking  fund  of  ultimately  fifty  years  off, 
to  pay  off  that  debt,  and,  in  the  second  place,  the  other  criticism,  the  prin- 
cipal criticism,  was  that  there  was  no  suggestion  or  machinery"  provided  in 
the  Constitution  by  which  the  length  of  life  of  the  improvements  for  which 
the  bonds  were  supposed  to  be  issued  was  correlated  in  any  way  to  the  length 
of  time  for  which  you  might  be  issuing  bonds. 

Now,  those  two  criticisms  were  the  ones  which  were  principally  and  com- 
monly made  by  every  one  who  discussed  the  subject  of  New  York's  method. 
They  pointed  out  particularly  with  regard  to  the  latter  criticism  that  we  had 
issued  bonds  for  highways  which  did  not  mature  for  fifty  years,  and  that  a 
very  large  portion  of  the  proceeds  of  those  bonds  were  being  used  for  con- 
struction of  a  portion  of  these  roads  which  might  not  and  certainly  would 
not  live  more  than  four  or  five  years. 

The  Highway  Commissioner  has  furnished  us  with  some  figures  on  this 
taken  from  a  consideration  of  a  certain  number  of  typical  roads,  and  out  of 
those  figures  it  would  appear  that  the  amount  spent  on  roads  can  be  prac- 
tically divided  into,  roughly,  three  portions  —  roughly  about  one-third  each  — 
of  which  one-third,  or  33  per  cent.,  would  go  to  excavation,  culverts,  what 
you  might  call  permanent  construction;  another  third  to  the  foundations  of 
the  roads,  and  a  rather  larger  amount  still  to  the  surface  of  the  roads.  In 
the  case  of  many  of  those  roads,  in  fact,  the  great  bulk  of  the  roads  which 
we  are  building  —  the  water-bound  and  bituminous  surfacing  of  roads  —  the 
life  of  this  latter  third,  in  the  case  of  a  water-bound  road,  could  not  even 
under  ideal  maintenance  last  more  than  five  years,  and  probably  less;  and  in 
the  case  of  bitimiinous  roads  could  not  under  ideal  maintenance  last  more 
than  ten  years,  and  probably  less  there.  So  that,  in  other  words,  a  very  large 
portion  of  the  proceeds  of  these  fifty-year  bonds  were  being  applied  to  con- 
struction which  would  pass  away  or  disappear  before  one-fifth,  at  the  utmost, 
of  the  life  of  the  bonds  had  expired,  and  for  forty  years  thereafter  the  tax- 
payers of  this  State,  during  succeeding  generations,  would  be  paying  interest 
on  bonds  out  of  which  they  were  not  deriving  a  penny  of  benefit,  as  to  that 
portion  of  the  proceeds. 

Now,  one  of  the  great  excuses  that  always  comes  up  when  a  community 
or  a  State  is  attempting  to  repudiate  its  obligations  is  that,  "Well,  we  are 
not  getting  any  good  out  of  that.  It  is  not  an  obligation  for  which  we  have 
derived  any  benefit.  We  have  no  quid  pro  quo,  why  should  we  be  bound  to 
continue  the  obligation?"  Every  New  Yorker  trusts  that  that  is  not  coming 
up,  that  it  is  not  going  to  be  advanced  in  our  case,  but  it  is  the  part  of 
prudence  for  people  framing  the  fundamental  law  of  this  State  to  avoid  that 
temptation.  So  that  the  two  principal  remedies  which  your  Committee  rec- 
ommends in  its  amendment  bear  upon  those  suggestions. 

In  the  first  place  we  recommend  that  all  loans  created  hereafter  shall  be 
made  only  on  serial  bonds;  and,  in  the  second  place,  we  recommend  that  the 
life  of  the  debt  thus  created  shall  be  no  longer  than  the  probable  life  of  the 
improvement  into  which  the  proceeds  of  the  debt  are  to  go.  In  other  words, 
I  want  to  call  the  attention  of  the  Convention  here  to  this  feature.  The  rea- 
son why  we  recommend  the  issue  of  serial  bonds  has  no  relation,  primarily, 
to  those  lesser  questions  of  the  marketability  of  those  bonds,  or  the  adminis- 
trative reasons  which  indicate  that  those  bonds  are  very  much  preferable  to 
the  old-style  kind,  which  reasons  I  will  take  up  in  a  few  minutes.    The  fun- 
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damental  reason  is  the  big  fundamental  question  that  the  use  of  serial  bonds 
is  a  great  fundamental,  governmental  way  to  impose  upon  a  people  wh^i  it  is 
going  into  debt  a  greater  sense  of  responsibility,  and  it  comes  in  this  way: 
An  issue  of  serial  bonds  in  the  form  provided  in  this  amendment  means  that 
that  debt  must  be  begun  to  be  prepaid  within  a  year.  It  means  that  every 
year  until  the  close  of  the  debt,  until  the  debt  is  finally  paid  oflf,  the  State 
is  paying  a  part  of  the  principal.  It  means  that  when  an  administration 
decides  to  go  into  debt  for  a  new  improvement,  it  can't  relegate  the  thought 
of  the  payment  of  that  debt  to  a  happy  future  when  some  other  administra- 
tion will  be  in  control  of  the  government,  but  that  it,  itself,  has  got  to  make 
provision  at  once  for  the  payment  of  the  first  instalment  on  it  within  a  year, 
iour  Committee  regards  that  as  an  additional  element  of  conservatism  and 
responsibility  imposed  upon  a  people  which  far  outweighs  any  of  the  other 
considerations. 

There  are  other  considerations  and  very  important  ones,  and  they  have  been 
brought  very  favorably  to  the  attention  of  your  Committee  as  they  have  to 
the  people  of  this  State,  arising  out  of  the  irregularities  which  have  oc- 
curred in  the  administration  of  the  debts  under  the  present  system,  and  in 
the  administration  of  the  sinking  funds  which  have  been  created  to  finally 
liquidate  those  debts.  Now,  of  course,  it  is  not  the  duty  of  this  body  to  go 
into  the  question  of  how  those  irregularities  have  occurred,  except  so  far  as 
it  may  throw  light  upon  the  remedy  for  the  future.  I  only  wish  to  say,  to 
avoid  any  misconstruction,  that  your  Committee  has  foimd  nothing  in  the 
way  of  any  dishonesty  or  any  improper  purpose  or  any  irregularity  of  a 
moral  kind.  But  the  plain  and  simple  fact  is  this,  that  the  original  law  pro- 
vided—  this  I  think  was  one  of  the  defects  of  our  forefathers  in  their  Con- 
stitution—  it  provided  that  these  debts  should  be  paid  off  by  a  direct  tax 
which  had  to  be  specified  in  the  law  when  it  was  submitted  to  the  people. 
Well,  in  the  administration  of  that  requirement,  there  have  been  some  very 
astonishing  things  done.  I  am  very  happy  to  say  that  the  errors  have  practic- 
ally all  been  against  the  government  and  not  against  the  creditors  of  the 
State.  The  State  has  set  aside  too  much  rather  than  too  little,  but  they  have 
shown,  from  one  cause  or  another,  a  lack  of  certainty  of  administration  which 
has  been  very  remarkable.  For  instance,  in  one  case  a  sinking  fund  was 
started  and  carried  on  for  several  years  before  the  total  bonds  were  issued 
for  which  it  was  to  be  provided,  apparently  under  an  idea  that  that  was 
required  by  the  law.  In  practically  every  case  the  amount  of  the  tax  has 
been  fixed  in  the  law  with  reference  to  the  assessed  values  of  taxable  prop- 
erty in  the  State,  quite  regardless  of  the  fact  that  those  values  would  in- 
crease; and  as  they  did  increase,  the  amount  put  into  the  sinking  fund  swelled 
beyond  the  original  amount  calculated  to  be  necessary,  so  that  in  practically 
all  of  the  funds  there  is  a  greater  amount  than  would  be  required  by  a  more 
mathematical  administration. 

Now,  of  course,  in  the  case  of  the  serial  bond,  that  cannot  occur.  For 
whatever  reason  these  irregularities  have  occurred,  they  would  be  practically 
impossible  under  a  system  of  serial  bonds.  All  that  has  to  be  done  there  is 
to  provide  enough  for  the  payment  of  the  interest  and  the  payment  of  the 
instalment  of  principal,  and  both  of  those  are  capable  of  calculation  by  the 
rules  of  arithmetic,  going  into  no  higher  mathematics.  In  the  second  place, 
the  serial  bonds  have  another  great  administrative  advantage,  that  there  is 
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no  necessity  of  providing  for  the  care  of  a  great  fund  to  be  held  in  the 
hands  of  any  public  ofl&cer,  to  be  reinvested  and  reinvested  from  year  to  year, 
according  to  the  discretion  of  that  ofl&cer.  Your  Committee  has  felt  that  that 
was  a  very  important  point  of  difference.  While  it  has  had  no  thought  what- 
ever reflecting  in  any  way  upon  the  administration  of  that  matter  by  the 
present  ofl&cers  of  the  State,  the  possibilities  covering  this  long  period  in  the 
future  are  simply  immense. 

Under  the  Finance  Law  of  this  State,  investments  of  its  sinking  funds  can 
be  made  in  United  States  government  bonds,  in  State  bonds,  in  city  bonds,  in 
township  bonds,  in  county  bonds,  in  village  bonds  and  in  school  district  bonds, 
without  any  restriction  whatever,  except  in  the  discretion  of  the  ofl&cer  who 
handles  the  fund.  I  have  in  my  hand  a  list  of  the  present  investments  of  the 
sinking  funds  of  this  State  and  they  cover  a  very  wide  range  of  those  different 
possibilities  of  investment.  Now,  gentlemen,  that,  assuming  other  things  to 
be  equal,  is  not  a  power  which  should  be  left  in  the  lands  of  any  man  or  any 
body  of  men  in  a  free  community.  Assuming  that  it  can  be  substituted  by  a 
system  equally  good  in  other  respects,  it  is  in  the  interest  of  clean,  non- 
political  administration  that  that  power  should  not  exist  in  the  hands  of  a 
public  ofl&cer.  Then,  there  is  always  the  element  of  risk,  financial  risk,  in  such 
investments.  I  find  in  looking  through  history  that  a  sinking  fund  in  the 
State  of  Mississippi  that  in  one  year  amounted  to  $800,000  within  one  year 
had  shrunk  to  a  little  over  $500,000,  and  within  ten  years  had  shrunk  to 
$100,000.  Now,  what  can  happen  in  other  communities  can,  in  the  long 
period  of  years,  happen  in  every  community,  including  our  own.  The  serial 
bond  system  avoids  entirely  that  risk. 

Finally,  from  the  very  fact  that  the  serial  bond  is  simply  a  method  of  making 
a  people  pay  its  debts  promptly,  it  is  a  very  much  more  economical  method 
of  financing  a  given  loan.  The  figures  on  that  are  simply  astounding.  If 
our  Canal  debt  of  $118,000,000  had  been  issued  in  the  shape  of  serial  bonds 
instead  of  the  long-term  bonds  in  which  it  was  issued,  the  State  of  New 
York  would  pay  out  at  the  close  of  the  maturity  of  that  debt  $46,677,000 
less  than  it  will  pay  out  under  the  method  by  which  it  was  issued.  That  is 
something  to  be  considered.  Of  course  it  means  that  that  is  a  saving  from 
interest;  it  means  that  we  save  that  because  we  pay  the  debt  more  promptly, 
but  when  you  consider  that  that  debt,  those  payments  are  taken  not  out  of 
an  individual  fund,  which  is  an  investment  and  which  investment  would  be 
lost  by  the  pajTnent  on  the  serial  bonds,  but  instead  of  that  is  taken  in  the 
shape  of  infinitesimally  small  payments  from  taxpayers  throughout  the  State, 
which  are  in  all  probability  not  under  investment,  why,  the  gain  is  sheer  gain. 

Well,  now,  these  considerations  would  bring  your  Committee  to  an  abso- 
lutely conclusive  opinion  in  favor  of  the  serial  bond  system,  even  if  those 
bonds  were  less  marketable  than  the  old-style  straight-term  bonds.  Your 
Committee  would  feel  that  the  money  which  was  to  be  saved  by  the  new 
method  at  the  end  of  the  transaction,  and  the  tremendous  governmental  ben- 
efits in  the  way  of  extra  conservatism,  easier  administration,  absence  of 
political  possibilities  and  lack  of  risk  of  investment,  would  far  outweigh  even 
the  very  considerable  initial  loss  in  the  marketability  of  the  bonds.  But,  as 
to  that,  I  am  glad  to  say  that  the  investigations  that  we  have  made  indicate 
that  serial  bonds  now  and  for  some  time  in  the  past  have  been  at  least  as 
marketable  as  the  others.    There  is  no  loss,  even  in  the  beginning,  in  coming 
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to  that  basis,  and  we  have  made  a  very  careful  investigation  of  it;  but  I  say 
that,  in  my  opinion,  and  in  the  opinion  of  the  Committee,  that  is  a  very  minor 
matter.  We  would  feel  it  the  duty  of  the  State  to  go  on  to  the  other  system 
even  if  it  had  to  suffer  in  the  shape  of  less  marketability  in  ihe  beginning, 
quite  a  considerable  loss.  I  lay  emphasis  on  that  because  that  is  the  only 
point  upon  which  there  has  been  any  difference  of  opinion  between  the  Comp- 
troller's office  and  the  Committee. 

The  Comptroller's  office,  while  gladly  admitting  the  superiority  of  the 
system  of  serial  bonds,  desires  to  have  the  avenue  still  left  open  alternately 
for  investment  in  the  other  class  of  bonds.  Your  Committee  has  had  abso- 
lutely no  difference  of  opinion  in  deciding  against  him  on  that  point.  If 
we  are  going  to  go  into  this  new  system  of  finance  it  has  got  to  be  carried 
on  under  different  Comptrollers,  year  after  year  and  year  after  year,  and  we 
should  go  to  it  fully  and  without  the  possibility  of  a  lapse  of  administration. 
Judging  from  what  we  know  of  human  nature  it  is  not  an  easy  thing  for 
anybody  to  give  up  the  advantages  of  power  and  control  of  these  huge  funds 
and  the  temptation  might  come  not  to  try  to  issue  serial  bonds  in  a  doubtful 
case  where  perhaps  a  little  extra  effort,  if  you  had  to  do  it,  would  get 
them  out,  and  there  has  been  not  the  slightest  difference  of  opinion  in  our 
Committee  that  the  State  should  go  over  onto  the  other  system. 

As  to  the  other  remedy,  the  remedy  of  co-ordinating  the  life  of  the  bonds 
to  the  life  of  the  improvement,  your  Committee  has  after  very  careful  dis- 
cussion recommended  the  plan  by  which  it  is  made  compulsory  upon  the 
Legislature  to,  by  general  law,  cover  that  method  in  a  statute,  similar  to  the 
method  which  has  been  adopted  in  the  State  of  Massachusetts.  We  tried  and 
discussed  all  kinds  of  ways  of  applying  that  principle.  Everybody  admitted 
that  the  principle  ought  to  be  applied  but  when  we  came  to  try  to  apply 
it  that  method  had  its  difficulties.  This  seems  to  be  altogether  the  simplest, 
and  in  our  amendment  we  finally  adopted  it.  That  is,  if  this  amendment 
becomes  a  part  of  the  Constitution,  no  new  debt  on  the  part  of  the  State  can 
be  incurred  until  the  Legislature  has  by  general  law  fixed  its  judgment  as 
to  the  length  of  bonds  which  should  be  issued  for  the  different  kinds  of 
improvements,  according  to  the  standard  laid  down  in  the  Constitution  that 
the  life  of  that  improvement  must  equal  the  life  of  the  bond.  And  the 
statute  which  has  been  adopted  in  Massachusetts  shows  the  same  very  glaring 
light  upon  the  difference  in  conservatism  which  it  imposes  there  in  that 
great  commonwealth  compared  with  the  absence  of  any  such  rule  here.  For 
instance,  their  statute  divides  the  different  classes  of  improvement  and  the 
different  classes  of  bonds  which  can  be  issued,  according  to  their  life.  It 
allows  for  the  construction  of  sewers,  for  instance,  for  sanitary  and  surface 
drainage  purposes,  and  sewage  disposal,  thirty  years;  for  the  acquiring  of 
land  for  public  parks,  thirty  years;  for  schoolhouses  or  buildings  for  any 
municipal  or  departmental  purpose,  twenty  years;  for  additions  to  school- 
houses,  where  such  additions  increase  the  floor  space  of  the  building,  twenty 
years;  for  the  construction  of  bridges,  of  stone  or  concrete  or  iron  super- 
structure, twenty  years;  for  the  original  construction  of  streets  or  highways, 
or  the  widening  of  streets  and  highways,  including  land-damage  and  cost 
of  pavements,  and  sidewalks  at  the  time  of  construction,  ten  years;  for  the 
construction  of  stone,  block,  brick  or  other  permanent  pavement  of  a  similar 
lasting  character,  ten  years;  for  macadam  pavement  or  other  road  material 


1261 

under  specifications  approved  by  the  Massachusetts  Highway  Commission, 
five  years;  and  so  on. 

Now  the  present  amendment  makes  it  mandatory  upon  the  Legislature  to 

adopt  Bome  such  general  scheme  and  leaves  it  to  its  discretion  so  to  do,  the 

length  of  time  the  judgment  of  the  time  which  it  is  to  decide  upon  and  in 

order  that  the  validity  of  bonds  may  not  be  affected  by  any  man's  judgment 

in  the  Legislature,  or  be  subject  to  any  proof  of  extrinsic  facts  that  they 

were  wrong,  the  judgment  of  the  Legislature  is  made  conclusive. 

Now  when  your  Committee  reached  the  treatment  of  the  existing  sinking 
fund  it  found  a  very  difficult  and  delicate  situation. 

Some  of  the  errors  seemed  to  have  arisen  in  the  Constitution  itself,  or  out 
of  possibilities  of  misconstruction  of  that  Constitution:  Those  errors  in  the 
statutes  which  carried  out  the  policy  of  the  Constitution.  Some  seemed  to 
come  from  administration  of  both  statutes  and  Constitution,  but  the  facts 
were  these:  That  in  some  years  there  had  been  very  large  overpayment  into 
these  sinking  funds,  much  more  than  was  necessary  on  a  mathematical  basis  of 
amortization,  and  in  other  years  the  Legislature  had  apparently  felt  per- 
fectly free  not  to  put  anything  in,  evidently  relying  upon  the  fact  that  in  the 
preceding  year  they  had  put  in  too  much.  Well,  a  situation  which  left  open 
such  a  possibility  as  that  was  not  a  possibility  which  could  be  looked  upon 
with  equanimity  from  any  standpoint,  whether  from  the  standpoint  of  the 
taxpayer  of  the  State  or  whether  from  the  standpoint  of  the  holder  of  the 
bond.  There  was  an  entire  absence  of  certainty,  simplicity  and  definiteness 
in  the  contributions  which  were  made  into  the  sinking  fund. 

Naturally  from  the  little  glimpse  that  I  have  given  you  of  it,  you  can 
imagine  that  the  question  of  the  legal  rights  of  anybody  in  regard  to  these 
sinking  funds  are  very  confused.  I  should  not  myself  undertake  —  I  should 
hate  to  have  to  give  an  opinion  on  the  validity  or  the  constitutionality  of 
some  of  those  statutes  or  the  legal  rights  which  have  come  down  since. 

Well,  it  seemed  to  your  Committee,  I  might  say,  here,  that  among  the  dif- 
ferent opinions  that  have  come  up  on  this  subject,  they  differed  just  as  much 
as  opinions  have  in  the  past.  Some  people  have  wanted  to  stick  their  hands 
into  those  sinking  funds  and  take  the  amount  that  is  in  there  now  on  the 
theory  that  it  is  too  much  and  spend  it  for  the  general  purposes  of  the  State. 
Other  people  have  wanted  to  do  it  for  other  purposes;  and  other  people, 
going  to  the  other  extreme,  have  wanted  to  go  on  at  the  extreme  rate  under 
which  contributions  have  been  made  in  some  of  these  preceding  years. 

But  now  your  Committee  reached  this  conclusion,  after  very  careful  con- 
sideration: In  the  first  place  it  decided  that  under  no  circumstances  would 
it  recommend  or  permit  a  recommendation  that  anything  now  in  the  sinking 
fund  and  in  the  shape  of  accumulations  there  now  should  be  permitted  to  be 
taken  out  and  used  for  any  other  purpose.  It  may  be  that  it  is  unnecessarily 
there  —  we  think  it  is.  But  it  is  there,  and,  what  is  more,  the  State  of  New 
York  has  bragged  about  its  being  there.  I  hold  in  my  hands  advertisements 
for  issues  of  bonds  which  have  been  issued  by  the  Comptroller's  office  for  new 
issue,  issued  for  the  purpose  of  getting  new  purchasers  of  new  issues  of  their 
bonds,  and  in  the  recital  of  the  character  of  the  bonds  they  announce  that  a 
sinking  fund  is  established  by  law  for  the  extinguishment  of  the  indebtedness 
by  the  sale  of  the  aforesaid  bonds  and  for  the  payment  of  the  interest  thereon 
as  it  becomes  due;  and  then  on  the  other  sheet  they  give  an  enumeration  of  the 
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various  sinking  funds  now  in  existence  at  the  time  they  are  making  this 
offer  of  new  bonds,  and  in  those  recitals  they  show  these  accumulations  as  a 
part  of  the  funds  down  to  the  last  dollar. 

Now,  your  Committee  has  felt  that  if  under  whatever  pretext  or  for  what- 
ever purpose  or  under  whatever  legal  claim  of  right  the  State  of  New  York, 
after  having  made  that  announcement,  should  be  obliged  in  later  years  to 
show  that  that  fund  had  diminished,  they  would  have  to  give  their  reasons, 
and  the  majority  of  our  Committee  did  not  want  to  have  the  State  of  New 
York  put  in  a  position  where  it  must  give  reasons  or  explanations  for  a 
transaction  of  that  kind,  however  technically  justified  those  explanations 
might  be. 

So  that  the  first  proposition  was  that  the  sinking  fund  from  now  on  should 
start  with  the  condition  where  they  are  now.  I  might  say  a  reading  of  the 
Constitution,  while  it  does  not  bear  upon  all  the  phases  of  this  question. 
Section  5  of  Article  VII  contains  a  very  strong  pronouncement  whoi  it  says 
"The  sinking  funds  provided  for  the  payment  of  interest  and  the  extinguish- 
ment of  the  principal  of  the  debts  of  the  State  shall  be  separately  kept  and 
safely  invested,  and  neither  of  them  shall  be  appropriated  or  used  in  any 
manner  other  than  for  the  specific  purpose  for  which  it  shall  have  he&a.  pro- 
vided." 

Now,  to  the  average  reader,  a  sinking  fund  means  a  fund  and  it  meanB  a 
fund  however  you  may  interpret  that  provision  that  those  funds  are  for  the 
payment  of  interest;  to  the  average  reader  a  fund  is  looked  upon  as  some- 
thing which  is  kept  for  the  ultimate  security  of  the  principal  of  the  debt.  I 
speak  of  this  because  one  of  the  suggestions  by  one  of  our  Committee  in  his 
minority  report  is  that  we  shall  take  out  of  this  fund  from  now  on,  without 
putting  anything  more  in,  the  amount  necessary  for  the  interest  on  the  bond. 
An  examination  of  the  bond  — 

Mr.  Wagner  —  Will  the  gentleman  yield? 

The  Chairman  —  Will  the  delegate  yield  ? 

Mr.  Stimson  —  I  do. 

Mr.  Wagner  —  I  think  it  ought  to  be  stated,  provided  the  amount  is  in 
excess  of  the  fund. 

Mr.  Stimson  —  I  do  assume  that.  It  turns  out  that  as  a  matter  of  fact  this 
would  not  grant  any  real  relief,  unless  you  stop  all  future  payments  into  the 
fund  because  the  only  funds  which  have  a  very  large  surplus  are  funds  where 
the  surplus  is  so  large  that  it  cares  for  —  the  annual  return,  not  counting  the 
amoimt  in  the  fund  now,  will  provide  for  the  annual  increase,  the  annual 
contribution,  and  will  provide  for  the  interest  of  the  debt  up  to  a  very  small 
balance.  And  really,  that  very  small  balance  is  the  only  practical  difference 
between  Senator  Wagner's  proposition  and  ours.  In  the  opinion  of  the  rest 
of  the  Committee  the  State  of  New  York  should  not  go  into  such  a  question. 
We  should  start  with  the  proposition  that  those  funds  there  should  remain 
inviolate  and  should  be  continued  on  a  proper  basis  of  amortization. 

Now,  when  we  go  on  with  the  second  step,  as  to  what  we  shall  do  in  the 
future,  the  amendment  of  the  Committee,  taking  into  consideration  all  of 
these  difficulties  which  I  have  alluded  to,  has  provided  this:  It  provides  that 
in  the  future  there  shall  be  done  what  never  has  been  done  in  the  past,  there 
shall  be  placed  into  the  Constitution  a  definite,  clear-cut  rule  of  amortization 
which  shall  provide  that  every  year  the   Comptroller   shall  appraise  the 
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amount  of  those  funds  so  as  to  be  sure  there  have  been  no  losses  in  market 
value  during  the  preceding  year  and  shall  calculate  a  sum  of  money  which, 
if  paid  in  every  year,  to  the  same  amount,  would  amortize  the  total  principal 
of  the  debt  by  the  date  of  its  maturity.  And  then  it  provides  that  if  in  any 
year  the  Legislature  fails  to  appropriate  the  amount  so  certified  by  the  Comp- 
troller, it  shall  be  the  duty  of  the  Comptroller  to  take  it  out  of  the  next 
current  funds  of  the  State  which  pass  through  his  hands. 

In  other  words,  the  Proposed  Amendment  provides  a  simple,  constitutional 
and  as  nearly  automatic  remedy  as  can  be  devised,  in  the  opinion  of  your 
Committee. 

It  pays  no  attention  to  the  confused  legal  rights  of  the  past.  It  does  not 
seek  to  take  those  away.  If  there  are  any  rights  in  excess  of  what  we  pro- 
vide, it  leaves  the  holder  to  assert  them;  but  it  provides  a  remedy  so  clear, 
so  adequate  and  so  simple  and  so  capable  of  enforcement  that  we  feel  very 
certain  no  one  will  ever  seek  to  assert  more  than  would  be  thus  given  in 
the  Constitution. 

You  will  see,  without  my  stating  it  in  detail,  that  that  remedy  virtually 
imposes  in  favor  of  the  holders  of  these  bonds  something  that  would  be  sinli- 
lar  to  what  we  know  as  a  lien  upon  future  property,  coming'  ahead  of  th^ 
current  expenses  of  the  State.  It  makes  it  the  mandatory  duty  of  an  exec- 
utive officer  through  whose  hands  the  current  revenues  of  the  State  pass, 
provided  a  certain  condition  is  fulfilled,  namely,  that  the  Legislature  had 
not  made  the  appropriation,  to  take  from  those  funds  the  requisite  amount 
of  this  amortization  contribution  and  apply  it  to  the  fund  in  question ;  and,  of 
course,  if  he  does  not  do  it,  he  is  open  to  mandamus. 

It  leaves  to  the  Legislature  entire  discretion  as  to  how  the  appropriation 
will  be  made.  It  thus  removes  one  of  the  errors  which  has  existed  in  the 
opinion  of  your  Committee  in  the  past.  The  framers  of  the  Constitution  of 
1846  sought  to  limit  the  method  by  which  this  tax  could  be  raised  to  direct 
taxation.  That  method  not  only  opened  up  these  errors  of  administration,  but 
when  the  time  came  when  the  State  desired  to  raise  moneys  by  other  methods 
than  by  direct  taxation,  and  it  had  plenty  of  money  in  its  hands,  it  was 
obliged  in  1906,  if  I  remember  the  date  correctly,  to  get  an  amendment  to  the 
Constitution,  in  order  that  it  might  raise  the  money  in  a  different  and  easier 
way. 

Now,  your  Committee  believes  that  all  those  considerations  should  be  left 
to  the  discretion  of  the  Legislature.  Who  can  tell  during  the  next  fifty  years 
what  new  methods,  what  better  methods  in  taxation  may  be  devised?  Those 
are  peculiarly  a  matter  for  legislative  determination. 

The  only  thing  that  should  be  fixed  is  that  if  the  Legislature  in  its  dis- 
cretion does  not  raise  such  a  tax,  does  not  provide  such  a  contribution  to  the 
fimds,  it  shall  then  be  the  duty  of  the  Comptroller  to  take  it  out  of  the  next 
current  revenues  of  the  State.  The  State  cannot  go  on  and  pay  its  regular 
living  expenses  until  it  pays  its  debts ;  and,  of  course  —  of  course  that  means 
the  Legislature  won't  fail  to  bring  it  about.  That  means  that  the  debts  will 
be  paid  and  that  the  sinking  fund  provisions  will  be  provided  for. 

Now,  there  are  one  or  two  other  provisions,  and  I  will  have  covered  the 
amendment.  The  serial  bond  method  in  the  opinion  of  your  Committee  offered 
so  many  tremendous  advantages  over  the  existing  system  that  your  Com- 
mittee has  felt  that  there  should  be  authority  granted  to  the  Legislature  to 
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refund  the  outstanding  old-style  bonds  with  new  serial  bonds,  provided  the 
consent  of  the  present  holders  of  those  bonds  could  be  obtained. 

It  has  been  calculated,  as  is  shown  in  this  report  of  the  Committee,  that 
if  we  should  refund  the  outstanding  canal  debt  of  the  present  day  of 
$118,000,000,  even  at  an  increase  of  interest,  in  order  to  attract  the  bonds, 
of  over  one-quarter  of  1  per  cent.,  there  would  still  be  a  saving  in  the  ultimate 
cost  to  the  State,  that  is,  the  ultimate  amount  of  money  which  the  State 
will  have  to  pay  out  to  retire  that  debt  and  its  interest  —  there  would  bo  a 
saving  of  over  $34,000,000. 

Now,  that,  in  the  opinion  of  your  Committee,  is  worth  while;  it  is  worth 
while,  while  we  are  readjusting  this  system,  not  to  overlook  that  little  drop 
in  the  bucket,  but  to  provide  means  by  which,  in  its  authority  and  subject 
to  the  limitations  which  are  provided  in  the  Constitution,  the  Legislature  can 
refund  those  debts  if  a  favorable  opportunity  occurs. 

The  limitations  which  our  amendment  suggests  are  the  following:  In  the 
first  place,  the  bond  should  be  exchanged  dollar  for  dollar.  Or  at  par;  in 
the  second  place,  the  new  debt  should  not  run  for  any  longer  time  than  the 
limit  of  the  pres^it  outstanding  debt.  Any  extension  beyond  that  time 
would  be,  of  course,  to  a  certain  extent,  a  dilution  of  the  debt;  and,  finally, 
the  Committee  has  also  inserted  the  provision  that  in  making  provision  for 
the  change  the  Legislature  should  not  provide  for  any  method  which  would 
involve  the  State  in  a  greater  comparative  cost  in  the  retirement  of  the  new 
debt  than  it  would  be  under  the  old  debt. 

As  I  say,  we  have  a  margin,  according  to  the  Comptroller's  calculation, 
of  $34,000,000  in  that  comparative  cost  as  to  the  canal  debt  alone.  So,  I 
think  it  is  a  safe  limitation  to  put  upon  the  Legislature.  Inside  of  that 
margin  they  can  probably  arrive  at  conditions  and  terms  which  would  be 
acceptable  to  the  bondholders,  and  yet  result  in  a  great  saving  to  the  State. 

Now,  that  provides  in  substance  the  outline  of  the  machinery,  the  general 
provisions  for  incurring  the  debt,  and  the  method  of  taking  care  of  the  sinking 
funds,  which  your  Committee  recommends. 

There  is,  however,  one  further  proposition,  and  that  is  in  regard  to  the 
highway  debt,  which  requires  a  little  special  treatment.  Probably  many  of 
you  remember  the  history  of  the  highway  debt.  When  the  State  decided  to 
go  into  the  construction  of  highways,  by  going  into  debt,  it  did  not  take  ad- 
vantage of  the  provisions  of  Section  4,  which  I  have  been  talking  about  here, 
provided  in  the  old  Constitution. 

In  other  words,  it  did  not  submit  the  direct  proposition  to  the  people.  In- 
stead, they  amended  the  Constitution  in  regard  to  highway  debts,  and  in  1906 
an  amendment  was  submitted  to  the  people  which  provided,  roughly,  as  fol- 
lows: That  a  debt  or  debts  of  the  State  may  be  authorized  by  law  for  the 
improvement  of  highways.  The  aggregate  of  the  debts  authorized  by  this 
section  shall  not  at  any  one  time  exceed  the  sum  of  $60,000,000. 

You  will  notice  that  took  effect  without  any  submission  to  the  people,  and 
in  fact  there  is  an  express  provision  at  the  end  of  that  same  section,  "  None 
of  the  provisions  of  the  fourth  section  of  this  article" — which  are  the  pro- 
visions for  submitting  it  to  the  people, —  "  shall  apply  to  debts  for  the  im- 
provement of  highways  hereby  authorized." 

In  other  words,  imder  that  provision  of  the  Constitution  adopted  that  year, 
there  was  authorized  $60,000,000  or  more  of  bonds,  and  to  run  for  fifty  years. 
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And,  that  was  not  all.  The  only  limitation  was  that  the  aggregate  of  the 
debts  authorized  in  this  section  shall  not  at  any  one  time  exceed  the  sum  of 
$50,000,000,  so  that,  in  other  words,  as  fast  as  the  State  retired  those  bonds, 
it  could  go  ahead  and  issue  more  without  any  reference  to  the  people.  There 
was  what  has  been  denominated  an  endless  chain  provided  for  the  issuing 
of  bonds  for  highways  imder  that  section.  The  endless  chain  is  somewhat 
clogged  for  the  next  fifty  years,  owing  to  the  fact  that  the  bonds  which  were 
issued  are  still  outstanding;  but  as  soon  as  they  are  paid,  if  that  section 
remain,  there  would  be  nothing  in  the  way  of  a  referendum  to  the  people  to 
prevent  another  $50,000,000  being  issued  in  its  place.  Well,  seven  years  after 
that  we  wanted  more  highways  and  more  bonds,  and  we  did  not  want  to  wait 
for  the  fifty  years,  so,  in  spite  qf  the  provisions  of  this  section  which  to 
some  of  us  rather  indicated  that  there  was  a  sort  of  finality  about  this  method, 
that  the  people  who  voted  the  $50,000,000  thought  no  more  would  be  issued 
except  in  retirement  of  those  bonds  —  another  referendum  was  submitted  to 
the  people,  this  time  under  the  other  section.  Section  4,  for  $50,000,000  more. 
And  so  the  highway  debt  authorized  by  the  State  to-day  comes  under  two 
sections,  one  of  them  the  particular  one  I  have  just  alluded  to.  Section  12, 
and  the  other  the  old  provision  for  all  debts  incurred  on  behalf  of  the  State 
being  submitted  to  the  people. 

Now,  your  Committee  is  very  clearly  of  the  opinion  that  that  divergence  of 
method  should  not  continue.     There  is  no  reason  for  it  in  logic  or  in  any 
argument  that  can  be  advanced.    Your  Committee  sees  no  reason  why,  if  any 
further  obligations  are  to  be  made  for  moneys  for  highways,  they  should  not 
be  made  through  the  regular  machinery  provided  by  which  all  other  debts 
have  to  be  incurred,  namely,  under  the  provisions  of  Section  4.     And  so  the 
amendment  of  your  Committee  provides  for  a  termination  of  this  section,  the 
authority  granted  under  that,  while,  of  course,  ratifying  all  bonds  issued 
thereunder  and  ratifying  all  other  obligations  provided  for  in  it,  with  the 
object  that  hereafter  all  debts  of  the  State,  whether  for  canals,  highways  or 
any  other  purpose,  shall  be  issued  under  the  provision  of  Section  4  alone. 
Now,  there  is  just  one  other  provision  that  I  need  to  allude  to,  and  that  is 
the  very  first  section  in  this  Proposed  Amendment,  an  amendment  to  Section 
2  of  the  Article.    Now,  Section  2  —  I  will  only  say  a  word  about  it  at  present, 
until  we  go  over  it  —  Section  2  was  created  in  1846,  very  evidently,  from  its 
language,   for   the   purpose   of   meeting   emergencies   or   emergent   needs   of 
revenue  in  the  State.    It  is  a  provision  similar  to  those  that  exist  in  almost 
every  charter  of  every  city,  and  the  Constitution  of  every  State,  aimed  to 
meet  the  condition  that  the  State  may  have  to  borrow  temporarily  to  meet 
expenses  for  which  appropriations  have  been  made,  but  for  which  revenues 
have  not  yet  come  in.    Now,  the  diflSculty  with  the  old  section  was  that  its 
language  was  not  precise  on  that  point.     The  old  section  provided  that  the 
State  may,  to  meet  casual  deficits  or  failures  in  revenue,  or  for  expenses  not 
provided  for  —  a  sort  of  loophole  —  contract  debts  to  the  extent  of  a  million 
dollars.    Well,  a  million  dollars  seemed  pretty  big  in  1846;  such  a  provision 
seems  less  large  now.    So  the  provision  was  defective  in  two  respects,  as  has 
been  brought  out  by  experience  in  the  State;  first,  that  it  was  not  clearly 
limited  to  borrowings  in  anticipation  of  future  revenue;  and,  second,  that  it 
put  on  a  fixed  and  arbitrary  limit  of  $1,000,000.    Your  Conunittee  found  that 
a  few  years  ago,  when  the  State  was  embarking  on  the  very  worthy  object 


1266 

of  buying  the  Saratoga  Reseryation,  an  object  with  which  I  have  the  heartiest 
sympathy  and  of  which  I  have  the  most  delightful  recollections,  they  used 
this  section  to  issue  bonds  in  payment  of  the  reservation  to  the  extent  of 
some  $990,000  out  of  the  million.  As  I  say,  I  would  not  for  anything  give 
up  the  Saratoga  Reservation.  I  think  it  ought  to  be  preserved,  encouraged 
and  taken  care  of,  but  I  do  not  think  it  was  good  finance  to  gobble  up  all  the 
emergency  borrowing  power  of  the  State  to  pay  for  it.  As  a  matter  of  fact, 
last  winter,  when  the  emergency  came  and  the  State  needed  money  to  meet 
a  deficit  in  its  revenues,  the  State  was  placed  in  a  very  embarrassing  posi- 
tion. They  needed  about  $7,000,000  to  pay  for  current  expenses.  The  appro- 
priations had  been  made,  the  revenues  were  coming  in,  but  there  was  no  pro- 
vision in  the  Constitution  expressly  covering  that  point,  and  so  the  State  of 
New  York  had  to  go  out  and  borrow  that  money  on  an  implied  power,  and 
the  people  who  were  asked  to  take  its  bonds  hesitated  a  long  time  as  to 
whether  they  would  accept  them.  And,  although  I  understand  that  a  decision 
by  the  Appellate  Division  has  been  obtained  which  ratified  that  emergency 
action  and  that  implied  power,  yet  your  Committee  felt  that  the  matter 
should  not  be  left  open  to  doubt  in  the  future,  and  the  amendment  which 
was  provided  in  here  is  an  attempt  to  make  clear  Section  2  of  the  Constitu- 
tion, a  section  which  will  provide  for  emergency  loans  to  the  extent  of  appro- 
priations which  have  been  actually  made,  such  loans  to  be  paid  —  payable  and 
paid  —  within  one  year. 

Now,  Mr.  Clinton  reminds  me  that  the  loans  under  this  are  confined,  of 
course,  to  the  anticipation  of  the  receipt  of  taxes,  and  so  they  are  limited  to 
the  ordinary  provisions,  as  the  Committee  believes,  which  are  provided  for 
in  substantially  all  governmental  divisions  of  every  State  that  have  to  borrow 
money  for  such  purposes. 

Now,  I  have  covered  the  provisions  which  this  amendment  is  aimed  to 
reach. 

Mr.  Clinton  —  Mr.  Chairman. 

Mr.  Stimson  —  I  am  very  glad  to  yield  to  Mr.  Clinton. 

The  Chairman  —  Mr.  Clinton. 

Mr.  Clinton  —  I  desire  to  ask  one  or  two  questions  in  regard  to  the  effect  — 

Mr.  Stimson  (interrupting)  — May  I  make  this  suggestion?  I  was  going 
to  suggest  that  we  take  up  the  amendment,  section  by  section,  and  that  it 
would  be  in  the  interest  of  a  business-like  method  of  going  through  it,  if  the 
argument  on  the  questions  relates  to  those  sections  as  they  come  along.  Of 
course,  if  there  is  any  general  question  that  anybody  wishes  to  ask  in  regard 
to  that,  why  I  would  be  very  glad  to  answer  it,  but  if  it  is  a  question  that 
relates  to  one  of  the  sections,' I  would  suggest  that  it  might  be  more  in  the 
interest  of  a  prompt  disposition  of  the  matter  to  take  it  up  when  we  reach 
that  particular  section. 

Mr.  Clinton  —  The  first  question  I  desire  to  ask  may  excite  some  dis- 
cussion, and  it  arises  on  the  wording  of  Section  6. 

■  The  Chairman  —  Will  the  gentleman  speak  a  little  louder  ?    The  Convention 
cannot  hear. 

Mr.  Clinton  —  I  say,  the  question  which  I  desire  to  ask  relates  to  the 
provisions  of  Section  ft,  and  it  involves  the  effect  of  that  section  upon  the 
Canal  Referendum  Bill  now  pending  before  the  people.  I  mean  Section  4, 
not  Section  6.     The  other  question  which  I  desire  to  ask  is  general  in  its 
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nature.  If  the  chairman  of  the  Committee  would  prefer,  I  will  ask  the 
gentleman  the  question  and  leave  the  discussion  of  the  effect  of  Section  4 
until  we  reach  it.  I  wish  to  say,  Mr.  Stimson,  that  the  general  policy  of 
these  provisions  you  have  been  courteous  enough  from  time  to  time  to  dis- 
cuss with  me,  and  there  is  no  serious  disagreement  —  there  is  no  disagree- 
ment between  us  as  to  the  policy,  but  I  do  not  imderstand  from  a  casual  read- 
ing —  well,  it  is  not  so  casual,  either  —  of  this  proposal,  that  you  have  in 
the  proposal  any  protection  for  the  sinking  funds  which  may  be  created  by 
this  amendment. 

Mr.  Stimson  —  The  purpose  of  the  Committee  was  that  there  should 
be  no  sinking  fund  created  for  such  amendments,  but  that,  under  the 
provisions  of  Section  4,  all  bonds  issued  hereafter,  including  the  one  for 
which  authorization  is  now  pending,  should  be  serial  bonds.  And  it  is 
the  opinion  of  the  Committee  that  line  18,  page  3,  provides  explicitly  for 
that  —  lines  18  to  22.  Remember,  this  Constitution  has  to  go  to  the  people, 
and  this  provision  becomes  effective  only  in  case  it  is  ratified  by  them,  and 
this  provides  that,  except  for  the  emergency  debts  provided  for  in  Sections 
2  and  3,  "  all  debts  hereafter  contracted  by  the  State,  pursuant  to  an  author- 
ization therefor,  heretofore  or  hereafter  made,  and  each  portion  of  any  such 
debt  from  time  to  time  so  contracted,  shall  be  paid  in  equal  annual  instal- 
ments." In  other  words,  it  was  the  purpose  of  this  amendment  that  all 
bonds  issued  hereafter,  whether  they  are  the  remaining  highway  bonds, 
whether  they  are  the  canal  bonds  which  are  proposed  to  be  submitted  to  the 
people  this  autmnn,  or  whether  they  are  any  other  bonds  hereafter  author- 
ized, shall  be  issued  in  serial  bonds,  and  that  no  new  sinking  fund  shall  be 
created. 

Mr.  Clinton —  Mr.  Chairman. 

The  Chairman  —  Will  the  gentleman  yield? 

Mr.  Stimson  —  I  do. 

Mr.  Clinton  —  The  plan,  therefore,  is  that,  although  bonds  may  be  issued, 
they  shall  be  payable  annually,  and,  being  paid  annually,  there  will  be  no 
necessity  for  a  sinking  fund? 

Mr.  Stimson  —  Precisely. 

Mr.  Cullinan  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Cullinan. 

Mr.  Cullinan  —  I  would  like  to  ask  the  gentleman  a  question. 

Mr.  Stimson  —  Very  glad  to  yield.  Sir. 

Mr.  Cullinan  —  Have  you  in  this  bill,  or  can  you  refer  to,  any  particular 
section  which  will  throw  any  light  upon  the  purpose  or  the  result  of  the 
issuing  of  serial  bonds  with  reference  to  the  immediate  taxation  upon  real 
estate  in  the  State  of  New  York  as  contradistinguished  from  the  taxation 
that  ultimately  comes  from  the  fifty-year  plan? 

Mr.  Stimson  —  Of  course,  there  is  no  such  calculation  in  the  amendment, 
but  I  can  furnish  you  with  calculations  as  to  what  will  be  saved  under  any 
given  circumstances  that  you  may  care  to  suggest. 

Mr.  Cullinan  —  Well,  what  will  be  the  tax  next  year  in  the  State  of  New 
York  upon  real  estate  if  we  pursue  the  serial  plan?     (Laughter.) 

Mr.  Stimson  —  I  cannot  calculate  that.  I  can  tell  you  the  amount  that 
has  to  be  raised.  The  total  charges  next  year  for  the  sinking  funds,  that  is, 
on  the  present  debt  of  the  State  and  its  interest,  which  would  have  to  be 
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raised,  according  to  the  calculations  of  the  Comptroller,  and  aflaiiming  that 
the  sinking  funds  earn  their  present  rate,  which  is  about  3^  per  cent.,  would 
be  $7,867,247.34. 

Mr.  CuUinan — That  is  satisfactory. 

Mr.  Wagner  —  Interest  alone? 

Mr.  Stimson  —  That  includes  everything. 

Mr.  A.  E.   Smith  —  Mr.  Chairman. 

The  Chairman  —  Will  the  gentleman  yield? 

Mr.  Stimson  —  I  do. 

Mr.  A.  E.  Smith  —  Section  4,  on  line  15  — 

Mr.  Stimson  (interrupting)  — May  I  make  the  same  suggestion,  that  we 
take  up  any  questions  as  to  special  sections  when  those  sections  are  reached 
in  their  order? 

Mr.  Schurman  —  Mr.  Chairman,  may  I  ask  a  question? 

The  Chairman  —  Does  the  gentleman  yield? 

Mr.  Stimson  —  I  do. 

Mr.  Schurman  —  It  is  a  question  for  information.  It  is  not  a  necessary  part 
of  any  section,  but  is  to  satisfy  my  own  curiosity.  The  chairman  of  the 
Committee  has  explained  the  net  debt.  The  net  debt  at  the  present  time  is 
$145,600,000,  but  when  the  total  authorized  debt  has  been  contracted^  it  will 
amounti  to  about  $231,000,000? 

Mr.  Stimson  —  That  is  my  recollection. 

Mr.  Schurman  —  Can  you  tell  me  what  the  net  debt  will  be  when  the 
total  authorized  debt  has  reached  the  sum  of  $231^000,000? 

Mr.  Stimson  —  That  would  be  impossible  to  compute  without  knowing  what 
the  state  of  the  sinking  fund  is  at  that  time,  and  it  would  also  depend 
wholly  upon  the  time,  which  is  perfectly  uncertain,  when  the  bonds  are 
going  to  be  issued,  and  the  state  of  the  sinking  fund  will  depend  wholly  upon 
the  time  at  which  you  fix  the  calculation.  It  is  growing  all  the  time,  and 
unless  I  know  the  date  that  you  set,  which  is  still  uncertain  because  the  bonds 
are  not  yet  issued  and  nobody  knows  when  they  will  be  issued,  I  cannot 
answer. 

Mr.  Schurman  —  The  important  point,  then,  is  that  no  date  has  been  fixed 
for  the  issuing  of  new  bonds? 

Mr.  Stimson  —  Not  at  all.  The  bonds  are  issued  according  to  the  require- 
ments of  the  work,  as  the  work  goes  along. 

Mr.  Wagner  —  Mr.  Chairman. 

The  Chairman  —  Will  the  gentleman  yield? 

Mr.  Stimson  —  I  do. 

Mr.  Wagner  —  I  would  like  to  suggest  that  if  in  that  is  included  the 
$27,000,000,  the  question  of  the  issuance  of  which  is  to  be  submitted  to  the 
people  this  fall  —  those  have  not  even  been  authorized. 

Mr.  Stimson  —  I  understand  that  the  Comptroller  did  not  include  any- 
thing except  what  has  already  been  authorized.  The  calculations  came  from 
his  office. 

Mr.  Wagner  — How  would  he  get  $231,000,000? 

Mr.  Stimson  —  Ofifhand,  I  will  have  to  refer  you  to  him. 

Mr.  Brackett  —  May  I  ask  the  gentleman  a  question? 

The  Chairman  —  Does  the  gentleman  yield  to  the  delegate  from  Saratoga? 

Mr.  Stimson  —  I  do. 
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Mr.  Brackett  —  I  only  want  to  say,  in  answer  to  the  question  of  Senator 
Wagner  as  to  how  he  came  to  get  the  $231,000,000,  that  we  have  had  four  years 
of  Democratic  administration.     (Laughter.) 

Mr.  Stimson  —  Then,  Mr.  Chairman,  I  ask  that  Greneral  Orders  be  called  for 
and  I  ask  to  have  this  read  section  by  section. 

The  Chairman  —  The  proposal  will  now  be  considered  section  by  section. 
The  Clerk  will  read  the  first  section,  commencing  with  Section  2. 

The  Secretary  —  Section  2.  The  State  may  contract  debts  in  anticipation 
of  the  receipt  of  taxes  and  revenues,  direct  or  indirect,  for  the  purposes  and 
within  the  amounts  of  appropriations  theretofore  made;  bonds  or  other 
obligations  for  the  moneys  so  borrowed  shall  be  issued  as  may  be  provided 
by  law,  and  shall  with  the  interest  thereon  be  paid  from  said  taxes  and 
revenues  within  one  year  from  the  date  of  issue. 

The  Chairman  —  The  question  is  on  the  adoption  of  Section  2. 

Mr.  Wagner  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  New  York,  Mr.  Wagner. 

Mr.  Wagner  —  I  would  ask  to  have  expunged  from  the  Record  the  state- 
ment made  a  moment  ago  by  the  delegate  from  Saratoga,  which  escaped  my 
attention.  I  did  not  have  a  chance  to  reply  to  it.  The  statement  is  without 
foundation,  and  I  do  not  think  the  delegate  would  object  to  its  being  expunged. 

Mr.  Brackett  —  Expunged  ?    Accentuated  and  imderscored ! 

The  Chairman  —  Does  the  gentleman  yield  to  the  gentleman  from  Saratoga? 

Mr.  Wagner  —  It  almost  tempts  me  to  reply,  but  I  do  not  want  to  get  into 
that  discussion.  It  is  absolutely  unfounded  and  if  the  distinguished  leader 
here  does  not  want  to  get  into  an  irrelevant  discussion,  I  suggest  that  he 
advise  the  Senator  to  hold  his  peace. 

The  Chairman  —  The  gentleman  is  out  of  order.  The  question  is  on  the 
adoption  of  the  first  section.  No.  2. 

Mr.  Stimson  —  Mr.  Chairman,  I  move  the  adoption  of  that  section. 

Delegates  —  Question. 

The  Chairman — All  in  favor  of  adoption  of  the  section  as  read  will  say 
Aye. 

Mr.  Marshall  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Marshall. 

Mr.  Marshall  —  Merely  for  the  sake  of  uniformity  in  expression,  I  desire 
to  call  attention  to  the  fact  that  on  line  10,  page  2,  appears  the  word  "said." 
It  has  been  considered  wise  heretofore  to  keep  out  clauses  of  the  Constitu- 
tion the  word  "  said."  In  a  very  few  lines  farther  down  we  have  the  word 
"  such,"  and  the  word  "  such  "  is  a  much  better  word  than  "  said." 

Mr.  Stimson  —  Mr.  Chairman,  I  am  very  glad  to  consent  to  that  amendment. 

The  Chairman  —  Will  the  delegate  from  New  York  make  a  motion  to  that 
effect? 

Mr.  Marshall  —  Yes.  Mr.  Chairman,  I  move  to  strike  out  the  word  "  said  * 
in  line  10,  page  2,  and  substitute  therefor  the  word  "  such." 

Mr.  Stimson  —  Mr.  Chairman,  I  accept  that  amendment 

Mr.  C.  H.  Young  —  Mr.  Chairman. 

The  Chairman  —  Mr.  C.  H.  Young. 

Mr.  C.  H.  Young  —  May  I  ask  the  chairman,  of  the  Committee  this  ques- 
tion: Under  this  clause,  as  it  now  reads,  is  it  not  possible  for  the  State  to 
borrow  all  the  money  that  it  needs  during  the  year  the  day  after  the  budget 
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is  created?  In  other  words,  is  not  the  language  so  broad  that  the  money 
could  be  borrowed  long  before  it  may  be  needed,  and,  if  that  be  so,  ought  not 
the  language  be  so  changed  that  the  money  only  could  be  borrowed  when 
needed,  rather  than  in  advance? 

Mr.  Stimson  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Stimson. 

Mr.  Stimson  —  The  answer  to  that,  I  think,  Mr.  Chairman,  is  this:  That 
no  money  could  be  borrowed  until  the  amount  is  actually  appropriated,  and 
I  should  strongly  deprecate  the  placing  of  any  greater  limitation  upon  it 
than  that.  This  is  one  of  the  most  delicate  functions  of  the  State.  No  one 
can  foresee  all  the  contingencies  that  may  arise,  and  the  limitations  and  re- 
strictions which  are  in  here,  namely,  that  the  money  must  be  appropriated; 
it  must  be  made  in  anticipation  of  the  receipt  of  taxes  and  revenue,  and  that 
it  can  only  be  used  upon  obligations  payable  in  one  year  I  think  makes  it 
quite  impossible  to  be  subject  to  any  serious  abuse. 

The  Chairman  —  The  question  is  on  the  amendment  offered  by  the  delegate 
from  New  York,  Mr.  Marshall.    The  clerk  will  read  the  amendment. 

The  Secretary  —  Page  2,  line  10,  strike  out  the  word  "said"  and  insert  in 
the  place  thereof  the  word  "  such." 

The  Chairman  —  All  in  favor  of  the  adoption  of  that  amendment  will  please 
say  Aye,  opposed  No.    The  amendment  seems  to  be  carried  and  it  is  carried. 

The  question  now  in  on  the  adoption  of  Section  2  of  the  proposed  amend- 
ment. All  in  favor  of  the  adoption  of  this  section  will  say  Aye,  opposed  No. 
The  Ayes  seem  to  have  it.  The  Ayes  have  it  and  the  proposed  section  is  adopted. 

Mr.  Stimson  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Stimson. 

Mr.  Stimson  —  I  now  move  the  adoption  of  Section  4. 

Mr.  A.  E.  Smith  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  New  York. 

Mr.  Stimson  —  Mr.  Chairman,  I  ask  that  the  section  be  read. 

The  Secretary  —  Section  4.  Except  the  debt  specified  in  Sections  2  and  3 
of  this  article,  no  debt  shall  be  hereafter  contracted  by  or  in  behalf  of  the 
State  unless  such  debt  shall  be  authorized  by  law,  for  some  single  work  or 
object,  to  be  distinctly  specified  therein.  On  the  final  passage  of  such  bill  in 
either  House  of  the  Legislature,  the  question  shall  be  taken  by  Ayes  and  Noes, 
to  be  duly  entered  on  the  Journals  thereof  and  shall  be:  "Shall  this  bill 
pass  and  ought  the  same  to  receive  the  sanction  of  the  people  ?  "  Np  such  law 
shall  take  effect  until  it  shall,  at  a  general  election,  have  been  submitted  to 
the  people  and  have  received  a  majority  of  all  the  votes  cast  for  and  against 
it  at  such  an  election  nor  shall  it  be  submitted  to  be  voted  on'  within  three 
months  after  its  passage  nor  at  any  general  election  when  any  other  law  or 
any  bill  shall  be  submitted  to  be  voted  for  or  against.  The  L^islature  may, 
at  any  time,  after  the  approval  of  such  law  by  the  people,  if  no  debt  shall 
have  been  contracted  in  pursuance  thereof,  repeal  the  same;  and  may  at  any 
time  by  law  forbid  the  contracting  of  any  further  debt  or  liability  under 
such  law. 

Except  the  debts  specified  in  Sections  2  and  3  of  this  article,  all  debts 
hereafter  contracted  by  the  State,  pursuant  to  an  authorization  therefor,  here- 
tofore or  hereafter  made  and  each  portion  or  any  such  debt  from  time  to 
time  so  contracted,  shall  be  paid  in  equal  annual  instalments,  the  first  of 
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which  shall  be  payable  not  more  than  one  year,  and  the  last  of  which  shall 
be  payable  not  more  than  fifty  years,  after  such  debt  or  portion  thereof,  shall 
have  been  contracted.  No  such  debt  hereafter  authorized  shall  be  contracted 
for  a  period  longer  than  that  of  the  probable  life  of  the  work  or  object  for 
which  the  debt  is  to  be  contracted,  to  be  determined  by  general  laws,  which 
determination  shall  be  conclusive. 

The  Legislature  may  from  time  to  time  alter  the  rate  of  interest  to  be  paid 
upon  any  State  debt  which  has  been  or  may  be  authorized  pursuant  to  the 
provisions  of  this  section  or  upon  any  part  of  such  debt,  provided,  however, 
that  the  rate  of  interest  shall  not  be  altered  upon  any  part  of  such  debt  or 
upon  any  bond  or  other  evidence  thereof,  which  has  been  or  shall  be  created 
or  issued  before  such  alterations. 

The  money  arising  from  any  loan  creating  such  debt  or  liability  shall  foe 
applied  to  the  work  or  object  specified  in  the  act  authorizing  such  debt  or 
liability,  or  for  the  payment  of  such  debt  or  liability  and  for  no  other 
purpose  whatever. 

Mr.  Stimson  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Stimson. 

Mr.  Stimson —<  Before  discussion  on  it  I  merely  wish  to  call  the  attention 
of  the  members  of  the  Convention  to  the  fact  that  certain  of  the  italicized 
statements  on  pages  2,  3  and  4  are  merely  old  matter  which  has  been  trans- 
ferred, or  transposed.  To  make  it  exact,  the  old  matter  that  is  transposed 
is  on  page  2,  lines  20  to  26;  page  3,  lines  1  to  3,  and  page  4,  lines  4  to  10, 
which  matter  is  all  old  matter  which  has  been  transposed  and  is  italicized 
merely  for  that  purpose. 

Mr.  Quigg  —  Mr.  Chairman.    - 

The  Chairman  —  Mr.  Quigg. 

Mr.  Quigg  —  I  want  to  suggest  an  amendment  which  I  think  can  be  disposed 
of  in  a  minute,  in  the  interest  of,  well,  being  specific  and  using  good  English. 
I  call  the  gentleman's  attention  on  page  3  to  line  3  which  reads:  ''that  no 
such  amendment  shall  be  submitted  to  be  voted  on  imder  certain  circum- 
stances/' that  is  no  bill  shall  be  submitted  to  be  voted  for  or  against.  Of 
course,  no  bill  is  ever  submitted  to  the  people  to  be  voted  for. 

Mr.  D.  NicoU  —  That  is  the  language  in  the  present  Constitution. 

Mr.  Quigg  —  That  may  be  so,  but  that  doesn't  make  it  good  English.  And 
no  bill  is  submitted  to  be  voted  against,  and  I  would  suggest  that  the  words 
"  for  or  against "  be  stricken  out  and  the  word  "  upon  "  be  used. 

Mr.  Stimson  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Stimson. 

Mr.  Stimson  —  The  language  to  which  Mr.  Quigg  objects  is  the  language 
in  the  present  Constitution.  Your  Committee  has  felt  reluctant  to  change  or 
suggest  any  changes  in  that  language,  particularly  in  this  clause,  because  it 
has  already  been  imder  construction  and  that  construction  will  be  important 
at  this  coming  autumn  election. 

It  has  been  held,  I  am  informed,  that  this  provision  permits  the  submission 
of  a  referendum  on  a  debt  at  the  same  time  as  a  constitutional  provision  is 
submitted.  Now,  that  is  precisely  the  situation  that  will  be  met  with  in  this 
State  this  autumn  in  case  this  amendment  of  our  Committee  is  adopted. 
There  is  pending  a  proposed  authorization  for  some  $27,000,000  more  of  new 
debts  which  will  be  submitted  at  the  same  time,  and  I  am  told  by  Mr.  Clinton, 
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who  is  yery  familiar  with  it,  that  it  is  highly  important  that  there  should  he 
no  delay  in  the  submission  of  that  referendum  act. 

Well,  now,  inasmuch  as  this  sentence  has  already  been  construed  in  that 
way,  although  I  appreciate  any  suggestions  as  to  English,  I  should  much 
prefer  to  leave  it  alone  and  not  to  possibly  create  great  inconvenience  in 
such  procedure  by  an  attempt  to  change  any  part  of  it. 

Mr.  GriflSn  —  Mr.  Chairman,  I  think  perhaps  the  paragraph  beginning  on 
page  2,  line  24,  down  to  line  3  of  page  3,  might  bear  a  little  explanation. 
I  confess  it  is  not  altogether  clear  to  me  how  if,  say,  two  financial  bills 
were  passed  by  the  Legislature^  how  they  could  be  submitted  at  any  other 
than  a  general  election.  The  clause  reads:  "No  such  law  shall  take  eflfect 
until  it  shall  at  a  general  election  have  been  submitted  to  the  people  and 
have  received  a  majority  of  all  the  votes  cast  for  and  against  it  at  such 
election ;  nor  shall  it  be  submitted  to  be  voted  on  within  three  months  after 
its  passage,  nor  at  any  general  election  when  any  other  law  or  any  bill  shall 
be  submitted  —  any  other  law  or  any  bill  shall  be  submitted  to  be  voted  for 
or  against."  Now,  how  are  you  going  to  vote  on  your  financial  bill?  A  gen- 
eral election  always  succeeds  a  session  of  the  Legislature.  There  will  usually 
be  some  other  bill  to  be  voted  for  at  that  general  election.  How  are  you 
going  to  tell  which  one  of  these  bills  is  going  to  be  voted  for  at  that  elec- 
tion? 

Mr.  Stimson  —  That  is  a  matter  which  is  left  to  the  Legislature  which 
first  authorized  the  debt.  If  you  have  examined  the  statutes  containing  pro- 
visions for  referendums,  you  will  find  they  are  to  be  submitted  at  certain 
times  and  by  certain  forms,  which  is  the  provision  which  covers  the  question 
which  you  just  raised. 

Mr.  GriflBn  —  Well,  at  general  elections  in  the  past  we  have  frequently  had 
a  number  of  constitutional  amendments  presented,  also  propositions  for  the 
issuance  of  bonds  under  a  similar  section  of  the  old  Constitution,  and  I  am 
not  aware  that  there  was  any  prohibition  in  the  old  Constitution  as  to  the 
submission  of  more  than  one  bill. 

The  effect  of  this  would  seem  to  me  to  be,  with  all  due  deference,  would 
be  to  limit  you  to  the  presentation  of  one  bill  at  each  general  election. 

Mr.  Stimson  —  The  interpretation  which  I  spoke  of  in  answer  to  a  question 
addressed  to  me  by  Mr.  Quigg  bears,  I  think,  on  what  you  have  just  asked. 
It  has  been  construed  that  the  submitting  of  this  at  the  time  any  other  law 
or  bill  was  submitted  did  not  apply  to  its  being  submitted  at  a  time  when  a 
constitutional  provision  was  before  the  people,  that  not  being  construed  as  a 
law  or  bill. 

Mr.  GriflBn  —  Will  the  gentleman  yield? 

(Interruption  by  gavel.) 

The  Chairman  —  Does  the  gentleman  yield  again  ? 

Mr.  Stimson  —  I  yield. 

Mr.  GriflSn  —  I  was  going  to  ask  this  question  —  and  General  Wickersham 
has  asked  that  the  matter  be  suspended  —  but  I  would  like  to  have  the  dele- 
gate think  of  this  proposition  as  to  whether  it  would  not  be  well  to  reframe  the 
language,  so  as  to  state  precisely  what  the  intention  is  and  not  leave  it  to 
adjudication. 

Mr.  Stimson  —  I  will  take  that  up  again  after  recess. 

Mr.  Wickersham  —  Mr.  Chairman,  I  move  that  we  arise,  report  progress 
and  ask  leave  to  sit  again  in  continuation  of  the  special  order  at  2 :  30. 
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The  Chairman  —  The  question  is  on  the  motion  of  the  delegate  from  New 
York,  that  the  Committee  arise  and  ask  leave  to  sit  again  in  continuation 
of  the  discussion  of  the  present  order.  All  those  in  favor  will  say  Aye,  those 
opposed  No.     It  is  so  ordered. 

( President  Root  resiunes  the  Chair. ) 

The  President  —  The  Convention  will  come  to  order. 

Mr.  McKinney  —  Mr.  President. 

The  President  —  Mr.  Chairman. 

Mr.  McKinney  —  The  Convention  has  been  in  Committee  of  the  Whole  in 
the  consideration  of  the  special  order  of  the  day.  On  arising,  it  asks  leave  to 
sit  again  at  2:30,  and  reports  progress. 

The  President  —  The  question  is  on  granting  leave  to  sit  again  at  2:30. 
Those  in  favor  will  say  Aye,  contrary-minded  No.  The  motion  is  agreed  to  and 
the  leave  is  granted. 

The  hour  of  1  o'clock  having  arrived,  the  Convention  is  in  recess  until  the 
hour  of  2:30  this  afternoon. 

Whereupon,  at  1  p.  m.,  the  Convention  took  a  recess  until  2:30  p.  m. 


AFTER  RECESS 

The  President  —  The  Convention  will  come  to  order. 

Mr.  Wickersham  —  Mr.  President. 

The  President  —  Mr.  Wickersham. 

Mr.  Wickersham  —  I  move  that  if,  when  the  Committee  of  the  Whole 
reaches  the  hour  of  5:30  this  afternoon,  it  shall  not  have  finished  with  the 
consideration  of  No.  777,  printed,  General  Order  No.  35,  which  is  at  present 
under  discussion  by  it,  the  Convention  then  take  a  recess  until  8:30  this 
evening,  and  continue  the  discussion  of  that  measure  at  that  time. 

The  President  —  Is  the  Convention  ready  for  the  question  upon  the  motion  ? 
All  in  favor  of  the  motion  will  say  Aye,  contrary  No.    The  motion  is  agreed  to. 

Mr.  Dow  —  Mr.  President,  I  ask  unanimous  consent  to  make  a  motion. 

The  President  —  Unanimous  consent  is  asked  by  the  chairman  of  the  Com- 
mittee on  Conservation  to  make  a  motion.    The  Chair  hears  no  objection. 

Mr.  Dow  —  Mr.  President,  I  move  that  the  Conunittee  be  discharged  from 
further  consideration  of  No.  708,  Print  No.  773,  that  it  be  amended  as  indi- 
cated, reprinted,  and  recommitted  to  the  Committee  of  the  Whole. 

The  President  —  Is  there  any  objection  to  discharging  the  Committee  from 
further  consideration  of  the  proposition?  The  Chair  hears  none  and  it  is  so 
ordered. 

Mr.  Wickersham  —  Mr.  President,  in  order  to  get  the  correct  number,  the 
number  to  which  I  referred  in  my  motion,  is  General  Order  No.  35,  Print  No. 
777-758,  I  would  like  to  get  the  correct  number,  that  is  all. 

The  President  —  The  Convention  will  resolve  itself  into  the  Conunittee  of 
the  Whole  to  continue  the  discussion  of  the  special  order  of  the  day.     Mr. 
McKinney  will  resume  the  Chair. 
(Mr.  McKinney  resumed  the  Chair.) 

The  Chairman  —  The  Convention  is  now  in  Committee  of  the  Whole  and 
will  resume  the  discussion  of  the  Proposed  Amendment  which  was  imder  con- 
sideration at  the  time  recess  was  taken.     At  the  time  of  the  adjournment 
the  gentleman  from  New  York  had  the  floor,  and  the  Chair  will  now  reco' 
him. 
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Mr.  Griffin  —  Mr.  Chairman,  that  is  for  the  purpose  of  answering  the  ques- 
tion, and  I  think  it  might  be  well  for  the  gentleman  to  make  that  point  clear, 
which  is  embodied  in  the  question. 

Mr.  Stimson  —  Mr.  Chairman,  I  had  just  been  telling  Mr.  Griflfin  privately 
that  the  provision  to  which  he  called  attention  is  in  its  present  form  because 
it  is  the  form  of  the  old  Constitution.  It  happens  to  be  italicized  in  the 
amendment  merely  because  it  has  been  transposed  in  its  position  in  the  sec- 
tion in  reference  to  other  sentences.  The  language  of  the  sentence  is,  how- 
ever, the  old  law,  which  has  been  in  the  Constitution  hitherto. 

As  I  explained  in  answer  to  another  question  from  Mr.  Quigg,  it,  the 
Committee,  did  not  and  does  not  recommend  any  change  in  the  English 
because  the  sentence  has  already  been  construed  in  previous  cases.  And  as 
that  situation  is  likely  to  come  up  this  fall,  the  Committee  thought  that  it 
would  be  inadvisable  to  make  any  change  in  the  language  of  that  section. 

Mr.  Griffin  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Griffin. 

Mr.  Griffin  —  I  desire  to  thank  the  gentleman  for  the  explanation  and  I 
only  insisted  upon  it  in  order  that  it  might  be  spread  upon  the  Record.  The 
language  to  which  objection  was  taken,  it  appears,  is  in  the  old  Constitu- 
tion, but  in  the  new  amendment  it  has  been  transposed  from  its  former  place 
to  a  position  somewhat  in  advance  of  where  it  stood  in  the  old  Constitution. 

Mr.  Beach  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Beach. 

Mr.  Beach  —  Mr.  Chairman  and  members  of  the  Committee  of  the  Whole. 
1  have  so  far  refrained  from  saying  anything  on  the  floor  of  this  Convention 
because,  not  being  a  lawyer,  and  the  questions  so  far  under  discussion  having 
been  clearly  legal  questions,  I  have  not  felt  that  I  could  add  any  light  to  the 
subjects  discussed.  But  when  it  comes  to  matters  of  finance,  and  especially 
of  bonds  and  the  issuing  of  bonds,  they  happen  to  be  questions  which  have 
come  before  me  in  my  daily  business  for  the  past  ten  years,  and  I  feel  that  if 
I  can  throw  any  light  upn  the  subject  before  us,  it  is  my  duty  to  do  so. 

In  taking  into  consideration  this  question  of  the  bonded  indebtedness  of  the 
State,  the  very  first  thing  that  rivets  our  attention  is  wonderment  at  the  suc- 
cession of  financial  errors  made  by  our  legislators  and  the  members  of  our 
Constitutional  Conventions  which  have  resulted  in  the  excesses  in  our  sink- 
ing funds,  and  the  unnecessary  taking  from  the  pockets  of  the  people  of  the 
enormous  sum  of  $28,000,000.  We  should  not  marvel  too  greatly  at  this,  how- 
ever, when  it  comes  to  a  question  of  sinking  fund  bonds  or,  for  that  matter, 
any  kind  of  bonds.  It  is  a  question  about  which  the  people  as  a  mass  have 
very  little  knowledge  because  out  of  our  10,000,000  of  population  but  a  very 
small  proportion  are  bondholders. 

The  dense  ignorance  which  prevails  upon  this  question  is  fairly  well  illus- 
trated, although  the  story  is  somewhat  overdrawn,  by  a  campaign  incident 
which  is  said  to  have  occurred  in  New  York  city.  It  seems  that  a  Republican 
orator  was  being  transported  late  in  a  heated  campaign  up  the  East  Side  of 
New  York,  stopping  at  a  street  corner  and  delivering  his  address  and  then 
being  transported  to  the  next  meeting  place  which  had  been  advertised.  It  so 
happened  that  when  he  arrived  at  one  of  the  squares  which  had  been  adver- 
tised as  a  meeting  place  he  found  it  already  occupied  by  an  orator  of  another 
party  who  was  standing  on  the  tail-end  of  a  cart  busily  engaged  in  haranguing 


1275 

the  assembled  crowd.  Notwithstanding  the  competition,  the  automobile 
stopped  and  the  speaker  rose  to  his  feet  and  in  order  to  attract  the  attention 
of  the  crowd  began  his  address  with  a  question:  "Why  is  it/'  he  shouted, 
"  Why  is  it  that  when  this  great  city  of  New  York  comes  to  borrow  money 
on  bonds  it  has  to  pay  a  greater  rate  of  interest  than  Boston?  Why  is  it 
that  even  some  of  the  little  hamlets  in  New  England  when  they  issue  bonds 
can  float  them  at  a  less  rate  of  interest  than  can  the  city  of  New  York?  I 
will  tell  you  what  the  reason  is.  The  reason  is  —  "  but  history  fails  to  record 
what  he  thought  the  reason  was,  because  just  at  that  moment  the  other 
speaker,  seeing  that  he  was  losing  the  crowd,  broke  in  with  "  What  do  youse 
working  people  know  about  bonds  ?  What  do  youse  know  about  the  6-20s  and 
the  7-30s  and  the  10-40s?  I  will  tell  youse  what  youse  know  about  that.  Youse 
know  that  you  gets  up  at  6:20  and  you  goes  to  work  at  7:30  just  so  that 
fellows  like  that  man  in  that  gas  buggy  over  there  can  get  up  and  have  his 
breakfast  at  10:30." 

Now,  one  reason  why  bonds,  the  question  of  bonds,  is  so  little  imderstood 
is  because  the  growing  policy  of  providing  capital  expenditures  at  the  expense 
of  future  generations  is  comparatively  a  new  one. 

In  my  business  lifetime  the  State  of  New  York  has  changed  from  a  con- 
dition where  it  had  practically  no  bonded  indebtedness  to  one  where  the 
people  are  staggering  under  a  load  of  $186,000,000  of  bonded  indebtedness, 
with  more  to  come;  and  the  task  of  issuing  the  different  blocks  of  boiids 
which  have  gone  to  make  up  this  indebtedness  —  owing  to  the  fact  that  the 
Legislature  is  a  constantly  shifting  body  in  regard  to  its  membership,  these 
problems  have  come  before  each  legislature  practically  each  time  as  a  new 
problem  and  the  fearful  and  wonderful  manner  in  which  the  several  Legis- 
latures have  tried  to  solve  these  problems  is  illustrated  in  the  statement 
which  was  submitted  to  this  Convention  by  the  Comptroller  at  the  request  of 
Senator  Wagner,  and  which  lies  upon  our  desks  as  Document  No.  18. 

This  statement  shows  that  in  not  a  single  instance  has  the  plan  provided 
for  contributions  to  the  sinking  funds  been  either  scientific  or  practical,  and 
in  nearly  every  instance  has  resulted  in  excessive  and  unnecessary  taxation; 
and  we  should  need  no  further  illustration  to  show  us  that  sinking  fund 
bonds  are  wrong  in  principle  and  burdensome,  and'  if  this  particular  clause 
which  we  are  discussing  at  this  time  should  become  incorporated  as  a  part 
of  the  Constitution,  no  more  sinking  fund  bonds  could  be  issued.  The  ques- 
tion very  naturally  arises,  why  have  serial  bonds  so  suddenly  foimd  favor, 
and,  if  sinking  fund  bonds  are  so  pernicious,  why  were  they  ever  favored? 

There  is  a  good  and  valid  answer  to  that  question.  Glancing  back  at  financial 
history,  we  find  that  for  a  period  of  forty  years,  beginning  with  the  close  of 
the  Civil  War,  there  was  a  constant  and  steady  depreciation  in  the  price  of 
money.  Municipalities,  States,  the  Federal  government,  issued  bonds  in  the 
late  sixties  and  the  early  seventies  which  bore  6  per  cent.,  and,  in  some 
cases,  7  per  cent,  interest.  The  bond  issues  which  succeeded  those  bore  con- 
tinually less  rate  of  interest;  5  per  cent.,  4  per  cent.,  3  per  cent.;  and  the 
financial  mind  became  obsessed  with  the  idea  that  the  interest  rate  was 
going  to  continue  to  go  down. 

The  result  of  this  constant  decrease  in  the  interest  was  that  large  investors 
found  that  when  they  bought  long-term  bonds  they  invariably  increased  in 
value  on  their  hands  and  as  this  continued  over  a  period  of  nearly  forty 
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years  with  a  constant  upward  tendency  it  made  long-term  bonds  in  great 
demand,  but  in  1907,  in  the  fall  of  1907,  without  any  well-defined  reason 
and  suddenly,  the  bottom  dropped  out  of  the  bond  market  and  bonds  as  a 
whole  have  continued  to  decrease  in  value  since  that  time,  and  apparently 
the  end  is  not  yet.  This  sudden  depreciation  and  continued  depreciation  in 
the  price  of  bonds  caught  all  large  investors  and  the  loss  occasioned  by  this 
depreciation  has  given  the  investing  public  a  shock  from  which  it  will  be 
slow  to  recover.  But  drastic  as  the  treatment  has  been,  it  has  served  to 
thoroughly  teach  the  lesson  that  100  years  or  fifty  years  is  too  long  a  period 
for  any  one  to  forecast  what  the  interest  is  to  be,  and  it  has  schooled  in- 
vestors to  believe  that  a  debt  secured  by  serial  bonds  which  are  to  be  retired 
annually  and  go  for  not  too  long  a  period  is  the  very  best  possible  kind  of 
security. 

Some  question  has  been  raised  by  those  who  seem  to  be  jealous  of  having 
the  Legislature  deprived  of  any  of  its  rights  or  privil^es,  that  we  should 
not  confine  the  Legislature  to  serial  bonds,  but  should  leave  it  to  their 
discretion  to  issue  sinking  fund  bonds,  should  they  see  fit  to  do  so;  but  the 
people  who  argue  in  this  way  seem  to  me  to  fail  to  take  into  consideration 
that  practically  every  clause  in  the  Constitution  is  a  limitation  upon  the 
Legislature  and  every  single  clause  in  that  Constitution  is  put  there  for 
some  good  reason.  And  it  seems  to  me  that  the  past  record  of  our  Legis- 
latures cries  out  in  a  loud  voice  that  some  restriction  is  necessary. 

As  an  illustration  I  want  to  call  your  attention  to  the  manner,  the  method 
and  the  terms  by  which  our  Legislatures  provide  for  the  $21,000,000  of  the 
canal  debt  which  bears  3  per  cent,  interest.  The  first  issue  of  these  bonds 
was  of  over  $2,000,000  and  they  only  had  to  run  eighteen  years.  They  were 
issued  on  the  1st  day  of  January,  1905.  On  the  1st  day  of  January,  1905, 
all  bonds  were  selling  at  practically  the  maximum  price  of  an  upward  tend- 
ency of  forty  years,  and  just  let  us  pause  for  one  moment  and  see  what  kind 
of  a  State  this  was  that  wanted  to  borrow  money.  In  a  nation  which  holds 
such  States  as  Texas  and  California,  the  area  of  the  State  of  New  York  is  not 
particularly  striking,  but  you  could  take  the  whole  nation  of  Belgium  and 
lay  it  down  on  the  State  of  New  York  four  times  over,  and  then  have  4,000 
square  miles  of  territory  left  uncovered. 

The  40,000  square  miles  which  comprise  the  area  of  the  State  of  New  York 
contains  within  their  borders  the  second  largest  city  in  the  world.  It  was  grid- 
ironed  by  railroads;  divided  into  productive  and  fertile  farms,  dotted  with 
cities,  industrial  cities  —  factory  whistle  answered  factory  whistle,  and  tall 
chimneys  and  giant  smoke  stacks  looked  down  upon  a  prosperous  and  thriving 
people,  and  this  prosperous,  thriving,  industrial  people  were  standing  shoulder 
to  shoulder  with  the  sturdy  farmers  and  pledging  the  credit  of  the  great 
Empire  State  to  the  payment  of  the  debt  at  its  maturity.  Not  only  was  the 
Comptroller  able  to  sell  the  bonds  at  par  as  the  law  required,  but  so  eager 
were  the  people  to  buy  them  that  they  paid  an  average  price  of  $1,023  for 
each  $1,000  bond,  and  they  were  3  per  cent,  bonds.  In  the  years  1906,  1907 
and  1908,  there  was  an  aggregate  of  11,000,000  more  of  these  bonds  issued 
and  the  Comptroller  was  still  able  to  sell  at  par,  although  the  5,000,000  is- 
sued in  1907  just  skinned  through,  because  it  was  sold  at  exactly  par;  but  in 
1909  a  new  situation  confronted  the  people  —  confronted  the  Comptroller. 
The  price  of  money  had  gone  up  and  no  one  wanted  any  3  per  cent,  bonds, 
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no  matter  what  the  security.  The  Constitution  at  that  time  did  not  permit 
the  Legislature  to  increase  the  rate  on  bonds  authorized,  the  interest  rate 
on  bonds  authorized  but  not  issued,  so,  in  order  to  raise  this  money,  they 
performed  —  and  not  having  one  of  Judge  Clearwater's  picturesque  phrases 
to  describe  it,  I  shall  have  to  characterize  it  as  acrobatic  finance  —  the 
Legislature  of  1909,  in  order  to  raise  this  $10,000,000  which  was  needed 
for  the  canal  improvement,  passed  a  law  remitting  to  the  insurance  companies, 
the  trust  companies  and  savings  banks  the  1  per  cent,  tax,  the  1  per  cent, 
franchise,  to  the  amount  equal  to  1  per  cent,  of  the  par  value  of  all  New  York 
State  bonds  bearing  3  per  cent,  interest  held  by  those  several  institutions.  This 
of  course  made  those  bonds  practically  4  per  cent,  bonds,  so  far  as  those  insti- 
tutions were  concerned,  and  the  Comptroller  had  no  trouble  in  selling  them 
at  a  trifle  above  par.  Now,  in  1909,  a  constitutional  amendment  was  sub- 
mitted to  the  people  which  permitted  the  Legislature  to  increase  the  rate 
of  Interest  on  bonds  authorized  but  not  issued,  and  the  subsequent  issues  of 
bonds  were  issued  at  a  rate  of  interest  in  conformity  with  the  money  market. 

Now,  the  point  I  wish  to  make  is  this:  The  Legislature  of  1909  probably 
were  justified  in  remitting  that  1  per  cent,  franchise  tax  on  the  $10,000,000 
worth  of  bonds  they  had  to  sell  to  prosecute  the  canal  work. 

But  there  was  no  possible  justification  for  their  including  in  the  remission 
the  $13,000,000  of  bonds  already  issued.  Those  $13,000,000  of  bonds  not  only 
were  already  issued,  but,  to  use  a  phrase  coined  by  one  of  Wall  street's  most 
famous  men,  "  They  had  been  digested."  That  is,  they  were  out  of  the  hands 
of  the  syndicate  which  purchased  them  and  in  the  hands  of  investors  who 
expected  to  hold  them  to  maturity,  and  they  had  no  right  or  reason  to  expect 
any  further  return  on  them  than  the  3  per  cent,  interest  which  those  bonds 
bore  on  their  face. 

This  action  will  have  taken  from  the  revenues  of  the  State  of  New  York 
before  ^ose  bonds  matured  half  of  1  per  cent,  on  $13,000,000  annually  for 
forty  years  and  will  amount  to  $5,000,000. 

This  law  was  passed  by  a  Republican  Legislature  and  being  a  Republican 
myself,  as  the  minister  said  when  he  sat  on  the  tack,  I  will  not  dwell  upon 
this  point;  but  I  want  to  go  forward  to  the  Legislature  of  1913,  just  to 
show  ^at  when  it  comes  to  a  matter  of  State  finances,  or  questions  of  State 
finance,  they  all  look  alike  to  the  Legislature,  no  matter  what  its  political 
complexion. 

That  is  Legislature  of  1913,  which  the  delegate  from  New  York,  ex-Speaker 
Smith,  in  his  remarks  on  the  apportionment  measure  in  a  speech  which 
brisUed  with  wit  and  repartee,  eloquently  described  to  us  as  a  benevolent 
L^slature. 

Now  this  Legislature  performed  a  most  remarkable  feat.  By  Chapter  367 
of  the  Laws  of  1913  they  remitted  to  those  favored  institutions  a  further 
remission  of  their  franchise  tax  of  one-half  of  1  per  cent,  more  on  all  the 
3  three  per  cent,  outstanding  bonds  of  the  State  which  they  might  hold  and 
a  half  of  1  per  cent,  on  all  of  the  bonds  bearing  over  3  per  cent,  and  not 
exceeding  4  per  cent.  Now  this  meant  that  it  took  from  the  revenues  of  the 
(State  a  half  of  1  per  cent,  on  the  whole  $23,000,000  of  3  per  cent,  bonds  and 
a  half  of  1  per  cent,  on  the  $48,000,000  of  4  per  cent,  bonds,  and  by  the  time 
those  bonds  had  matured  that  decrease  in  revenues  would  have  amounted  to 
$14,000,000,  with  absolutely  no  consideration  for  the  State. 
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Tliat  Uw  was  passed  and  it  was  signed  bj  the  Qovernor  oa  April  24th  and 
on  May  3d  the  Legislature  adjourned.  On  June  16th,  however,  it  recon- 
vened in  what  I  notice  on  the  backs  of  the  law  books  is  called  an  ''Extra- 
ordinary Session/'  and  from  all  that  I  recollect  they  performed  during  that 
session  it  was  well  named.  But  the  very  first  act  of  this  extraordinary 
session  was  to  repeal  the  law  passed  in  April.  It  was  passed  on  June 
16th  and  signed  by  the  Governor  on  June  17th.  Fortunate  it  was  for 
the  State  of  New  York  that  some  one  recognized  the  pernicious  effect  of 
this  law  before  it  became  operative.  Although  it  was  repealed  it  does  not 
alter  the  fact  that  a  law  taking  $14,000,000  from  the  State's  coffers  with- 
out consideration  was  passed  by  both  Houses  of  the  Legislature  and  signed 
by  the  Governor. 

Mr.  A.  £.  Smith  —  Mr.  Chairman,  will  the  gentleman  yield? 

The  Chairman  —  Will  the  gentleman  yield  ? 

Mr.  Beach  —  Certainly. 

Mr.  A.  E.  Smith  —  I  desire,  for  the  purposes  of  the  Record,  to  inform  the 
gentleman  that  we  discovered  that  ourselves  and  we  attempted  to  repeal 
it  in  the  regular  session  and  thought  we  had  done  so,  but  after  the  Legislature 
had  adjourned,  in  some  mysterious  way,  we  were  unable  to  find  an  entry  on 
the  Journal  of  this  House  showing  that  the  bills  had  passed  this  House  repeal- 
ing it,  although  it  was  pretty  generally  believed  in  the  House  that  the  bills 
had  passed. 

Mr.  Beach  —  I  am  very  glad  to  hear  the  gentleman's  explanation.  I  am  not 
finding  any  fault  with  anybody  in  this  matter.  I  merely  want  to  call  the 
attention  of  this  Convention  to  this  fact,  that  in  matters  of  financial  legis- 
lation our  legislators  have  habitually  failed  to  give  to  such  matters  that 
serious  consideration,  that  careful  attention  and  scrutiny,  which  the  spend- 
ing of  millions  of  dollars  of  other  people's  money  requires,  and  I  can  see  no 
reason  —  I  believe  that  the  people  of  this  State  will  be  just  as  much  justified 
in  saying  to  the  Legislature  just  what  kind  of  bonds  they  may  issue  as  they 
would  be  or  are  in  fixing  the  period  for  which  the  debt  may  be  contracted. 

Mr.  Marshall  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Marshall. 

Mr.  Marshall  —  First  of  all,  I  desire  to  extend  congratulations  to  the 
members  of  the  Finance  Committee  for  the  thorough  and  admirable  piece 
of  work  which  they  have  brought  to  our  consideration  and  which  will  place 
every  citizen  of  the  State  imder  lasting  obligations  to  them.  I  desire,  how- 
ever, to  call  to  the  attention  of  the  Committee,  and  of  the  House,  a  situation 
which  may  require  an  amendment  to  Section  4.  That  arises  out  of  the  fact 
that  at  the  last  session  of  the  Legislature  there  was  enacted  Chapter  570  which 
makes  provision  for  issuing  bonds  to  the  amount  of  not  to  exceed  $27,000,000 
for  the  improvement  of  the  canals  of  the  State  —  terminals,  among  other 
things.  That  provides  for  an  election  to  be  held  on  November  2,  1915,  in 
other  words,  for  a  referendum  pursuant  to  the  terms  of  the  present  Constitu- 
tion by  which  the  people  are  to  determine  whether  this  law  is  to  become 
effective. 

That  referendum  is  to  be  acted  upon  at  the  same  time  when  the  Constitu- 
tion which  we  are  to  adopt  here  is  to  be  voted  upon,  as  it  is  hoped.  If  it  is 
adopted  at  the  same  time  as  the  Constitution  is  adopted,  it  naturally  would 
be  controlled  so  far  —  as  there  is  no  language  to  the  contrary  in  the  finance 
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article  that  we  may  here  adopt,  under  the  provisions  of  the  present  Constitu- 
tion which  involves  the  duty  to  issue  these  bonds  for  a  period  of  fifty  years 
and  the  creation  of  a  sinking  fund. 

It  has  been  demonstrated  entirely  to  the  satisfaction  of  every  thinking  man 
that  the  present  situation  is  intolerable.  That  has  been  made  perfectly  clear 
by  the  lucid  remarks  of  the  chairman  of  the  Committee  and  the  interesting 
additions  which  have  just  been  represented  by  Mr.  Beach. 

We  should,  therefore,  take  such  action  that  by  no  possibility  can  any  ques- 
tion rise  with  respect  to  these  $27,000,000,  if  the  people  should  decide  upon 
their  issuance  at  the  next  election. 

Now,  everybody  knows  that  capital  is  very  timid,  and  that  if  this  vote 
should  take  place  in  favor  of  the  issuance  of  these  bonds  and  an  attempt 
were  made  to  market  those  bonds,  unless  every  doubt  on  the  subject  was 
silenced  there  might  be  difficulty  in  disposing  of  the  bonds  and  marketing 
them,  especially  if  they  are  to  contain  the  provisions  which  we  seek  to  have 
inserted  hereafter  under  which  all  bond  issues  shall  be  of  a  serial  nature. 

In  order,  therefore,  to  silence  any  doubt  any  investor  may  have,  in  order 
that  there  may  also  be  no  question  and  that  the  serial  provisions  which  are 
now  under  discussion  may  be  applicable  to  bonds  that  will  be  issued,  if  the 
people  vote  in  favor  of  authorizing  $27,000,000  of  bonds  to  be  issued,  I  make 
the  following  —  or  propose  the  following  amendment  to  Section  4:  On  line 
19,  page  3,  after  the  word  "  debts  "  strike  out  the  word  "  hereafter  "  after  the 
word  "  State,"  in  the  same  line,  insert  the  words  "  after  November  second, 
nineteen  hundred  and  fifteen ;  "  on  line  21,  page  3,  after  the  word  **  con- 
tracted "  insert  the  words  "  irrespective  of  the  terms  of  such  authorization." 

The  effect  of  these  amendments  would  be  that  the  Constitution  would  then 
provide  that  all  debts  contracted  by  the  State  after  November  2,  1916  —  that 
would  be  the  date  of  the  referendimi  —  pursuant  to  an  authorization  there- 
fore, heretofore  or  hereafter  made,  and  each  portion  of  any  such  debt  from 
time  to  time  so  contracted,  irrespective  of  the  terms  of  such  authorization, 
shall  be  paid  in  equal  annual  instalments  and  so  forth. 

The  effect  of  that  would  be  that  by  no  possibility  could  there  be  issued 
bonds  with  the  sinking  fund  provision  after  the  adoption  of  this  referendum, 
even  though  time  enough  were  left  between  the  date  of  the  election  and  the 
let  day  of  January,  1916,  when  the  new  Constitution  goes  into  effect.  It  is 
conceivable  that  between  November  2,  1916,  and  January  1,  1916,  but  for 
such  a  provision,  there  might  be  contracted  by  the  State  a  debt  of  $27,000,000 
imder  the  present  referendum  clause. 

Mr.  Lincoln  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Lincoln. 

Mr.  Lincoln  —  Will  the  gentleman  yield  for  a  moment? 

Mr.  Marshall  —  Yes. 

Mr.  Lincoln  —  Do  you  contend  that  the  State  would  contract  such  a  debt 
between  the  day  of  election  and  the  date  of  the  official  canvass  of  the  vote? 

Mr.  Marshall  —  It  is  conceivable.  I  don't  know.  There  is  a  possibility  of 
it.  We  don't  want  any  doubt  about  it.  But  the  more  important  point  I  want 
to  make  is  that  there  shall  be  no  reason  on  the  part  of  any  investor  who 
would  undertake  to  purchase  bonds  which  would  be  issued  under  Chapter  670 
of  the  Laws  of  1915  to  doubt  the  validity  of  those  bonds  if  they  contain  this 
provision  with  regard  to  annual  payments  instead  of  the  provision  w^ich  is 
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now  in  the  CJonstitution  and  which  is  referred  to  in  the  act,  as  to  the  issue  of 
those  bonds  on  the  sinking  fund  plan;  and  for  that  reason  I  have  inserted,  or 
propose  to  insert,  the  words,  if  it  meets  with  the  approval  of  the  House,  that 
this  new  system  shall  apply  to  all  debts  contracted  after  November  2,  1915, 
pursuant  to  an  authorisation  therefor,  whether  made  before  January  1,  1916, 
or  after  January  1,  1916,  irrespective  of  the  terms  of  the  authorization. 

That  would  practically  read  into  the  referendum  of  the  people,  which  will 
take  place  on  the  next  election  day,  the  terms  of  the  Constitution  and  the 
conditions  of  the  Constitution,  as  we  are  now  preparing  and  drafting  it. 

Mr.  Clinton  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Clinton. 

Mr.  Clinton  —  Will  the  gentleman  yield  for  a  question? 

Mr.  Marshall  —  Certainly. 

■Mr.  Clinton  —  The  doubt  which  suggests  itself  to  my  mind  is  this:  The 
referendiun  necessarily  drawn  in  compliance  with  the  present  Constitution 
seems  to  annex  the  assent  of  the  people  to  the  issuance  of  tCe  bond,  and  that 
they  shall  be  issued  imder  certain  conditions  which  are  those  imposed  by  the 
Constitution,  unless  the  present  section  of  the  Constitution  is  amended.  Th^ 
question  which  I  desire  to  ask,  and  which  calls  for  your  opinion,  and  upon 
which  we  all  place  the  greatest  weight,  if  that  be  so,  in  your  opinion,  would 
the  words  which  you  propose  to  insert,  "  after  November  2,  1916,"  and  the 
words  "  irrespective  of  the  terms  of  such  authorization,"  operate  to  leave  in 
force  that  portion  of  the  referendum  which  authorizes  the  issue  of  the  bonds  ? 

Mr.  Marshall  —  My  answer  is  that  I  have  no  doubt  that  the  result  of  the 
referendum  would  be  an  authorization  of  the  issuance  of  the  bonds.  There  is 
nothing  to  prevent  that.  The  act  is  valid,  as  it  has  been  enacted  in  strict 
compliance,  as  I  read  it,  with  the  present  terms  of  the  Constitution;  and  if 
nothing  is  said  in  Section  4  as  now  proposed  to  be  adopted,  undoubtedly  the 
effect  of  the  referendum  would  be  to  authorize  bonds  on  the  sinking  fimd 
basis  only. 

Now,  the  Constitutional  Convention  submits  to  the  people  concurrently  this 
proposal,  that  all  debts  contracted  by  the  State  after  November  2,  1915, 
which  would,  of  course,  include  any  debt  which  would  be  incurred  pursuant 
to  this  referendiun,  must  be  on  the  serial  bond  basis.  And  this  provision  also 
contains  the  words  "  pursuant  to  an  authorization  therefor  heretofore  or 
hereafter  made." 

Now,  in  order  that  we  may  know  what  authorization  is  made,  and  what 
the  effect  of  the  authorization  may  be,  and  whether  it  shall  be  an  authoriza- 
tion on  the  serial  basis,  or  on  the  sinking  fund  basis,  with  the  amendment 
which  we  propose  we  would  then  have  that  authorization  defined  —  "Pur- 
suant to  an  authorization  therefor  heretofore  or  hereafter  made,  irrespec- 
tive of  the  terms  of  the  authorization." 

Mr.  Sears  —  Mr.  Chairman. 
The  Chairman  —  Mr.  Sears. 

Mr.  Sears  —  Will  the  gentleman  yield  for  a  question? 
Mr.  Marshall  —  Yes. 

Mr.  Sears  ^- If  our  Constitution  which  we  propose  is  adopted  and  goes 
into  effect  on  January  1,  1916,  how  can  it  have  any  effect  upon  a  contract 
which  may  be  made  between  election  day  and  the  1st  of  January?  In  other 
words,  won't  this  necessitate  making  the  Constitution  effective  on  election  dav 
and  changing  the  genera^  a'^^omo  which  is  generally  in  effect  in  such  cases? 
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Mr.  Marshall  —  The  idea  here  is  that  it  is  a  declaration  clearly  made  by 
the  Constitutional  Convention  and  by  the  people  concurrently  with  the  action 
upon  this  referendum  of  their  policy  in  regard  to  these  very  bonds  and  while 
the  Constitution  goes  into  effect  on  the  1st  of  January,  1916,  the  action  taken 
by  the  people  at  that  time  would  be  such  notice  to  any  intending  purchaser 
that  he  would  not  for  a  moment  enter  into  a  contract;  but  the  more  im- 
portant thing  I  have  in  mind  is  that  when  he  does  subsequently  enter  into 
this  contract,  pursuant  to  this  referendum,  it  is  with  the  expressed  under- 
standing that  the  authorization  herein  intended  shall  be  authorization, 
irrespective  of  its  original  terms,  to  provide  for  the  issuance  of  serial  bonds, 
and  serial  bonds  only. 

That  is  the  value  of  it  and  not  so  much  as  to  whether  or  not  a  contract 
shall  be  entered  into  between  now  and  the  1st  of  January,  because  I  agree 
with  Mr.  Lincoln  that  the  chances  are  negligible  as  to  whether  or  not  any 
bonds  can  actually  be  issued  in  that  time. 

Mr.  Lincoln  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  question? 

The  Chairman  —  Will  the  gentleman  yield? 

Mr.  Marshall  —  Certainly. 

Mr.  Lincoln  —  Just  for  the  statement  that  the  official  canvass  cannot 
possibly  be  made  of  the  vote  upon  this  referendum  before  the  first  or  second 
week  in  December,,  and  in  addition  to  that,  it  is  required  by  law  that  bids 
for  the  construction,  etc.,  be  advertised,  so  that  it  is  a  physical  impossibility 
for  any  bonds  to  be  issued  under  this  authorization,  if  passed,  prior  to 
January  1st. 

Mr.  Marshall  —  I  agree  with  you  that  there  is  slight,  if  any,  danger  of 
that,  but  the  point  I  am  making  is  that  it  is  important  for  the  purpose  of 
silencing  any  doubt  on  the  part  of  a  purchaser  of  these  bonds  under  chapter 
570  which  contain  this  reference  to  the  sinking  fund  provision,  that  that 
is  to  be  deemed  superseded  by  this  Constitutional  declaration  as  affecting 
any  authorization  whether  made  prior  or  subsequent  to  the  going  into  effect 
of  the  Constitution  —  that  the  authorization  shall  be  on  the  serial  plan. 

Mr.  Cullinan  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Cullinan. 

Mr.  Cullinan  —  Mr.  Chairman,  I  desire  to  say  a  few  words  in  connection 
with  the  sale  of  the  first  canal  bonds  of  the  several  first  issues,  in  reply  to 
what  Delegate  Beach  has  said  here  to-day.  Now,  when  bonds  are  to  be  sold, 
I  have  discovered  that  you  have  got  to  get  buyers,  and  you  have  got  to  sell 
something  that  the  buyers  want.  Now,  when  these  bonds  were  originally 
sold,  there  was  then  a  demand  for  long-term  bonds.  Economists  tell  us  that 
as  countries  grow  older  and  grow  richer,  money  grows  cheaper,  in  a  certain 
sense,  and  the  rate  of  interest  drops,  and  there  was  then  a  demand  by  all 
buyers  for  long-term  bonds,  and  the  brokers,  or  those  dealing  in  the  securi- 
ties substantially  told  the  different  committees  appointed  in  connection  with 
canal  improvement,  and  the  committees  of  the  Legislature,  that  serial  bonds 

were  not  wanted. 

Now,  we  see  that  when  we  commit  ourselves  to  a  financial  plan,  that  ought 
to  be  to  a  certain  extent  flexible,  because  when  you  need  the  money  you  have 
got  to  seek  the  people  who  have  got  the  money  and  give  them  what  they  want, 
or  else  you  won't  get  the  money. 
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That  is  the  explanation  that  I  desire  to  make  in  justification  of  the  con- 
duct of  those  connected  with  canal  improvement,  and  the  action  of  the 
Legislature  with  reference  to  the  sale  of  those  bonds. 

Mr.  Marshall  —  Mr.  President,  before  I  finished,  before  I  sat  down,  I  had 
desired  to  ask  a  question  of  the  Chairman  of  the  Finance  Committee,  in 
order  that  we  might  ascertain  the  views  on  this  subject  of  the  finance  com- 
mittee, because  of  its  great  importance,  because  of  the  great  importance  of 
the  fact  that  the  public  should  know,  if  these  additional  bonds  are  issued, 
what  the  effect  upon  them  would  be  of  this  provision  which  is  proposed, 
which  has  been  proposed,  so  far  as  the  committee  has  thought  of  the  subject. 

Mr.  Stimson  —  Mr.  Chairman,  the  Conunittee  on  Finance  went  over  this 
precise  question  with  reference  to  the  tendency  which  has  been  suggested  here 
by  Mr.  Clinton  and  Mr.  Marshall,  and  it  was  our  purpose  as  it  was  their 
purpose  that  there  should  be  no  doubt  that  the  bonds  to  be  issued  under  that 
referendum  this  fall  for  $27,000,000  should  be  boimd  by  the  terms  of  this  to 
be  serial  bonds,  and  not  sinking  fund  bonds,  and  it  was  our  opinion,  in  view 
of  the  conditions  which  Mr.  Lincoln  has  called  to  the  attention  of.  the  Com- 
mittee of  the  Whole  —  namely,  that  in  view  of  the  canvass  which  will  not  be 
completed  until  December,  and  the  length  of  time  necessary  to  advertise  the 
bonds  after  that,  and  finally  the  immense  moral  effect  of  a  declaration  by  the 
people  in  favor  of  this  plan  —  that  there  was  no  danger  whatever  of  the 
bonds  being  issued  in  any  other  way.  Now,  since  the  question  has  been 
brought  up  here,  I  feel  that  the  Committee  has  no  pride  of  opinion  in  regard 
to  its  own  language.  It  merely  wishes  the  Committee  to  know  that  it 
reached  that  conclusion  after  very  careful  consideration.  And,  above  all 
things,  I  believe  that  very  great  weight  is  due,  in  canal  matters  particularly, 
to  any  suggestion  which  may  be  offered  by  Mr.  Clinton,  on  whose  shoulders 
has  lain  the  burden  of  these  matters  for  so  many  years,  and  to  whom  the 
people  of  this  State  owe  a  very  great  debt  in  regard  to  these  particular 
matters.  And  I  should  attribute  great  weight  to  any  modification  aimed  in 
the  direction  of  making  this  perfectly  clear  which  Mr.  Clinton  says  would 
improve  it,  in  his  view.  It  seems  to  me  there  is  no  legal  difiiculty  about  it 
whatever.  The  only  thing  is  to  make  our  united  purposes  perfectly  clear. 
It  means,  in  substance  and  effect,  as  I  understand  the  provision  now  sug- 
gested by  Mr.  Marshall,  particularly  the  one  made  in  line  21  —  it  would 
amount  in  point  of  law  to  a  declaration  in  this  part  of  the  Constitution 
that  this  provision  should  take  effect  on  November  2d,  regardless  of  what 
the  general  provision  in  the  final  clause  of  the  Constitution  may  be. 

Mr.  Wiggins  —  Mr.  Chairman. 

The  Chairman  —  Will  the  gentleman  yield? 

Mr.  Stimson  —  I  yield.    Do  you  want  to  ask  a  question  ?    I  was  through. 

The  Chairman  —  Mr.  Wiggins. 

Mr.  Wiggins  —  My  real  purpose,  Mr.  Stimson,  was  in  asking  a  question. 
From  the  statement  which  you  have  made  and  from  the  explanations  which 
have  been  made  by  others  with  respect  to  this  amendment,  it  seems  to  be  one 
which  anyone  can  accept  without  reservation.  It  seems  to  me  to  be  a  measure 
which  will  work  for  the  great  good  of  the  people  of  this  State.  In  reading  it, 
however,  I  have  had  this  thought  come  to  my  mind  with  respect  to  that  por- 
tion of  the  amendment  at  the  foot  of  page  3,  in  which  it  says:  "No  such 
debt  hereafter  authorized  shall  be  contracted  for  a  period  longer  than  that 
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of  the  probable  life  of  the  work  or  object  for  which  the  debt  is  to  be  contracted, 
to  be  determined  by  general  laws,  which  determination  shall  be  conclusive." 

Now  the  feature  of  that  which  I  have  in  mind  axose  by  reason  of  your 
explanation  this  morning  of  the  probable  length  or  term  of  life  of  the  im- 
provement when  you  illustrated  by  a  road.  In  one  instance  you  referred  to  a 
"  water-binder  "  road,  whatever  that  may  be;  you  spoke  of  that,  that  the  term 
of  the  life  of  it  would  be  for  five  years  and  a  bituminous  binder  would  be  ten 
yeajs;  but  your  explanation  —  I  am  wondering  whether  you  had  it  in  mind 
—  made  no  reference  to  the  manner  in  which  you  shall  issue  bonds  for  that 
improvement,  where,  as  an  illustration,  you  buy  five  miles  of  road  which  is  a 
permanent  improvement  which  will  last  forever  and  which  may  perhaps  re- 
quire the  construction  of  a  concrete  bridge,  the  probable  life  of  which  might 
be  twenty  or  twenty-five  years;  or  that  you  might  go  through  a  forest  and 
cut  down  a  large  number  of  trees  which  might  be  very  valuable  to  the  owner 
and  cause  a  greater  investment  of  money  by  reason  of  that  —  now,  have  you 
had  in  mind  this  question,  shall  the  life  of  that  road  be  determined  by  the 
average  life  of  the  improvement?  Will  you  be  able  to  divide  the  amount  ex- 
pended for  that  improvement  into  those  parts  which  by  general  laws  the 
Legislature  may  say  will  last  for  twenty  years,  another  which  will  last  for 
ten  years,  another  which  will  last  for  five  years,  or  will  we  have  to  pay  for 
the  entire  improvement  within  a  period  of  five  years  because  it  has  a  surface 
which  is  referred  to  as  a  water-binder,  or  because  we  shall  have  a  surface 
referred  to  as  a  bituminous  binder?  May  that  be  taken  care  of  imder  this 
provision  ? 

Mr.  Stimson  —  That  was  a  matter  which  the  Committee  also  discussed  at 
considerable  length  and  it  was  one  of  the  main  reasons  why  it  left  this  to 
the  determination  of  the  Legislature  by  general  laws,  indicating  merely  the 
policy  in  general  which  was  to  be  adopted  and  providing  that  the  determina- 
tion of  the  Legislature  should  be  conclusive.  We  had  under  consideration 
various  other  more  detailed  and  more  particular  ways,  by  which  a  certifi- 
cate of  an  engineer  might  be  required,  and  the  objections  which  have  been 
submitted  by  Mr.  Wiggins  were  among  the  objections  which  caused  the 
abandonment  of  those  methods  by  the  Committee,  in  order  that  the  entire 
subject  might  be  left  to  the  L^islature,  with  a  fiexibility  which  the  complica- 
tion of  the  application  of  that  general  principle  seemed  to  require. 

Mr.  Wiggins  —  Now,  Mr.  Stimson  —  Mr.  Chairmani  may  I  ask  a  question? 

The  Chairman  —  Will  the  gentleman  yield? 

;Mr.  Wiggins  —  With  that  explanation,  with  which  I  am  in  entire  sympathy, 
do  you  think  that  the  language  employed  is  sufficiently  fiexible  to  permit  the 
Legislature  to  say  that  a  thousand  dollars,  to  use  arbitrary  figures,  of  this 
amount  to  be  raised,  may  be  for  a  period  of  five  years;  another  thousand,  by 
reason  of  the  length  of  the  improvement,  such  as  a  culvert,  may  be  for  twenty 
years;  and  another,  by  reason  of  the  purchase  of  land,  for  example,  might 
be  for  forty  years;  and  another,  such  as  the  substructure  of  the  road,  might 
be  for  fifteen  years  —  would  this  language  permit  the  Legislature  to  deter- 
mine that  those  bonds  for  that  improvement  might  be  issued  in  those  varying 
terms  ? 

Mr.  Stimson  —  I  think  so,  particularly  in  view  of  the  fact  that  the  decision 
of  the  Legislature  is  expressly  made  conclusive  and  there  is  no  danger  that 
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the  validity  of  the  bonds  might  be  attacked  on  the  ground  that  they  had  made 
a  mistake. 

Mr.  Wiggins  —  The  words  which  I  had  in  mind  were,  "  No  such  debt  here- 
after authorized  shall  be  contracted  for  a  period  longer  than  that  of  the  prob- 
able life  of  the  work;"  what  is  the  "  work  "  and  what  is  the  "  debt?  "  That  is 
the  question. 

Mr.  Stimson  —  That  does  not  prevent  the  Legislature  from  specifying  and 
saying  that  one  debt  shall  be  for  one  part  of  it  and  another  for  another.  It 
expressly  authorizes  doing  that. 

Mr.  Clinton  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Clinton. 

Mr.  Clinton  —  There  is  a  motion  before  the  Committee  made  by  Mr.  Mar- 
shall, which  I  rise  to  second.  It  suggests  itself  to  my  mind  that  the  debate 
for  the  present  should  be  devoted  to  that  amendment.  The  occasion  of  that 
is  that  the  debate  seems  to  be  drifting  off  entirely  to  other  matters. 

Mr.  Austin  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Austin. 

Mr.  Austin  —  In  a  very  few  words  I  want  to  say  that  I  hope  that  the 
amendment  suggested  by  Mr.  Marshall  will  not  prevail,  for  two  reasons.  In 
the  first  place,  if  Mr.  Mar&hall  is  familiar  with  the  terms  of  the  Referendum 
Act,  he  knows  that  there  is  no  possibility  of  a  terminal  bond  being  issued 
before  the  first  of  January,  because  they  cannot  be  issued  until  the  work  has 
been  contracted  for,  sums  of  money  become  due  to  contractors  thereon,  and 
appropriations  have  been  made  by  the  Legislature,  which  does  not  convene 
until  January,  to  pay  the  contractors,  and  that  appropriation  authorizes  the 
issuing  of  all  or  a  part  of  the  bonds  which  are  approved  by  the  referendum 
of  the  people.  Consequently  that  fear  is  absolutely  groundless  because  it 
cannot  possibly  occur.  The  second  reason  why  I  hope  it  will  not  prevail  is 
because,  to  my  mind,  no  language  could  possibly  be  plainer  than  that  which 
is  incorporated  in  this  amendment.  I  am  in  thorough  sympathy  with  what 
Mr.  Marshall  says.  I  do  not  want  any  more  doubt  about  the  meaning  of  this 
section  than  he  does,  but  what  does  it  say,  bearing  in  mind  that  it  takes  effect 
the  first  day  of  January,  1916,  if  approved  by  the  people?  It  says,  "  all  debts 
hereafter  contracted  by  the  State,  pursuant  to  an  authorization  therefor, 
heretofore  or  hereafter  made."  Now  what  is  the  referendum,  if  approved  by 
the  people  in  November,  1915,  if  it  is  not  an  authorization  heretofore  made? 

Mr.  Marshall  —  May  I  ask  the  gentleman  a  question? 

Mr.  Austin  —  Certainly. 

Mr.  Marshall  —  Is  it  not  a  fact  that  under  chapter  670  of  the  Laws  of 
1915  the  authorization  for  the  issuance  of  $27,000,000  of  bonds  therein  con- 
tained, was  upon  certain  terms  — 

Mr.  Austin  (interrupting)  — Certainly. 

Mr.  Marshall  (continuing)  — which  involved  the  issuance  of  sinking  fund 
b6nd8? 

Mr.  Austin — Absolutely. 

Mr.  Marshall  —  Now,  in  order  to  avoid  any  doubt  in  the  mind  of  a  bond  pur- 
chaser, who  is  known  generally  to  be  a  most  timid  individual,  and  of  the 
lawyers  who  advise  him,  who  are  known  to  be  even  more  timid  than  the 
average  bond  purchaser,  is  it  not  desirable,  or  at  least  is  it  not  useful,  to  say 
that,  in  addition  to  the  language  which  you  have  just  quoted  —  "pursuant 
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to  an  authorization  therefor  " —  that  it  shall  be  irrespective  of  the  terms  of 
suoh  authorization  that  the  serial  plan  shall  become  applicable? 

We  are  desirous  of  having  no  doubt  upon  that  subject,  you  as  well 
as  I.  Mr.  Clinton,  who  is  perhaps  more  interested  in  the  success  of  the 
canal  than  any  of  us,  is  anxious  that  there  shall  be  nothing  to  prevent  the 
sale  of  these  bonds  without  a  new  referendum  in  the  event  that  the  people  in 
November  vote  favorably  upon  that  referendum.  Would  it  not  therefore  be 
the  part  of  wisdom  or  caution  to  silence  any  possible  doubt  in  the  minds  of 
the  most  finicky  bond  purchaser  or  his  lawyer? 

Mr.  Austin  —  It  is  advisaible  to  do  that  if  it  is  wise  to  say  that  glass  is 
colored.  Now  if  a  thing  is  absolutely  clear,  to  my  mind  there  is  no  use  in 
making  it  any  plainer  when  this  section  now  says  that  all  debts  every  one  of 
them  contracted  by  the  State  pursuant  to  an  authorization  therefor  heretofore 
made,  January  1,  1916,  shall  be  issued  in  a  serial  form. 

I  don't  wish  to  discuss  it  at  any  length  but  I  wish  to  express  my  opinion 
that  you  cannot  with  language  make  it  any  clearer  than  that. 

Mr.  Clinton  —  Will  the  gentleman  yield? 

The  Chairman  —  Does  the  delegate  yield? 

Mr.  Clinton — Are  you  entirely  satisfied,  Mr.  Austin,  that  the  fact,  the 
legal  construction  of  this  section  would  be  such  as  you  are  satisfied  it 
would  be?  Is  there  suflficient  reason,  in  view  of  the  opinion  of  other  lawyers 
as  to  the  possibility  of  doubt,  for  making  the  language  perfectly  clear? 

Mr.  Austin  —  I  have  no  desire,  if  you  permit  me  to  answer  the  question, 
to  impress  my  views  upon  anybody  else.  Others  may  vote  as  they  wish  on 
this  proposition,  but  I  cannot  refrain  from  stating  what  I  believe  to  be  the 
case,  and  I  have  not  any  more  doubt  than  I  have  that  I  am  standing  on  my 
^eet  here  at  this  moment  that  if  this  amendment  is  adopted  in  the  present 
form  the  $27,000,000  worth  of  bonds  could  not  be  issued  other  than  as  serial 
bonds. 

Mr.  Clinton  —  Will  the  gentleman  yield? 

(Interruption  by  gavel.) 

Mr.  Clinton  —  Have  you  any  doubt  upon  the  other  question  suggested,  that 
without  this  amendment  the  validity  of  those  bonds  would  be  aflfected? 

Mr.  Austin  —  I  have  not  the  slightest  doubt  or  thought  that  the  validity 
of  the  bonds  would  be  affected. 

Mr.  A.  E.  Smith  —  Mr.  Chairman,  unless  the  referendum  contains  language 
to  the  contrary,  because  of  a  law  that  was  passed  in  the  recent  session  of  the 
Legislature  the  Comptroller  will  be  obliged  to  replenish  the  general  fund 
with  $^,600,000  that  was  taken  out  of  it  by  special  bill  this  year  and  that 
must  be  done  between  election  day  and  the  first  of  the  year;  that  is,  the 
$27,000,000.  The  law  requires  that  the  Comptroller  take  $3,600,000  of  that 
$27,000,000  and  put  it  into  the  general  fund,  because  the  general  fund  was 
drawn  on  at  the  last  session  for  that  amount. 

Mr.  Wagner  —  To  the  extent  to  which  it  is  exhausted. 

Mr.  Cullinan  —  Mr.  Speaker,  may  I  ask  a  question? 

The  Chairman  —  Will  the  gentleman  yield? 

Mr.  A.  E.  Smith  — Yes. 

Mr.  Cullinan — That  money  was  taken  out  to  pay  balances  due  on  con- 
tracts in  progress  on  the  Barge  canal  and  would  be  completed  within  some 
specified  time? 
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Mr.  A.  E.  Smith  —  Well,  that  was  alleged. 
Mr.  CuUinan  —  Alleged? 

Mr.  A.  E.  Smith  —  Yes.  Very  strongly  disputed  and  no  facts  were  ever 
brought  forward  sufficiently  strong  to  convince  me,  although  I  was  in  a  re- 
ceptive mood. 

Mr.  Lincoln  —  Do  I  understand  you  to  believe  that  this  bond  issue  could 
not  be  had  between  election  day  and  the  first  of  January,  irrespective,  Mr. 
Smith,  whether  or  not  they  have  to  resort  to  this  fund  when  they  raise  it? 
The  question  is  that,  can  the  bonds  be  contracted? 

Mr.  Smith  —  It  would  be  my  opinion  unless  there  was  something  to  the 
contrary  in  the  referendum  that  the  Comptroller  could  sell  them  right  away, 
especially  to  the  extent  of  $3,600,000. 

Mr.  Lincoln  —  Whether  or  not  he  knew  the  referendum  had  :been  pajssed? 
Mr.  A.  E.  Smith  —  He  would  not  have  to  wait  until  the  first  of  January  to 
find  that  out. 

Mr.  Lincoln  —  Does  not  he  have  to  wait  until  it  is  sufficiently  canvassed  ? 
Mr.  A.  E.  Smith  —  They  have  been  known  to  be  sufficiently  canvassed  in  two 
or  three  weeks. 
Mr.  Lincoln  —  By  the  State  Board  of  Canvassers  ? 
(Interruption  by  gavel.) 

The  Chairman  —  Mr.  Smith  has  the  floor.  The  gentlemen  will  address  the 
Chair  and  ask  permission. 

Mr.  Brackett  —  Mr.  Chairman,  I  would  like  to  ask  in  the  most  respectful 
way  if  the  gentleman  thinks  the  Comptroller  would  be  zealous  to  find  ways 
and  means  of  avoiding  the  provisions  of  the  Constitution  by  hurrying  the 
issue  of  bonds? 

Mr.  A.  E.  Smith  —  No,  I  don't  think  he  would.  But  on  the  other  hand  I 
'link  he  woiild  be  performing  his  full  duty  if  he  obeyed  the  law  which  re- 
quires him  to  the  extent  of  that  $3,600,000  to  replenish  the  fund. 
Mr.  Brackett  —  That  can  be  done  before  the  second  day  of  January? 
Mr.  A.  E.  Smith  —  Well,  the  other  can  be  done,  too.  I  understand  that 
we  are  trying  to  fix  it  here  so  that  something  cannot  happen.  If  I  am 
wrong —  (replying  to  a  remark  inaudible  to  the  stenographer)  — Well,  of 
course,  that  helps  some. 

In  relation  to  Section  4  of  the  Proposed  Amendment,  my  rising  was  to 
debate  Number  4,  or  to  make  a  suggestion  with  regard  to  the  language  on 
line  15,  Section  No.  4,  page  2 ;  the  words  "  For  some  single  work  or  oB*- 
ject,"— 

Mr.  Stimson  —  Mr.  Chairman,  will  the  gentleman  yield? 
The  Chairman  —  Does  the  delegate  yield? 
Mr.  A.  E.  Smith  —  Certainly. 

Mr.  Stimson  —  I  wanted  to  ask  the  delegate  if  he  did  not  think  it  would 
be  better  to  act  on  the  amendment  brought  up  by  Mr.  Marshall  in  the  regular 
procedure?    Your  question  has  nothing  to  do  with  that  amendment. 

The  Chairman  —  The  question  is  on  the  amendment  submitted  by  the  dele- 
gate from  New  York,  Mr.  Marshall.    The  Clerk  will  read. 
Mr.  Hinman  —  Mr.  Chairman. 
The  Chairman  —  Mr.  Hinman. 

Mr.  Hinman  —  Mr.  Chairman,  with  reference  to  that  Proposed  Amendment 
by  Mr.  Marshall,  while  I  am  in  full  accord  with  the  purpose,  because  I  be- 
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lieve  there  should  not  be  the  slightest  doubt  with  reference  to  the  matter,  it 
would  seem  to  me  that  rather  than  encumber  this  section  with  any  language 
of  this  kind,  and  in  order  that  the  matter  might  be  expressed  in  sufficient 
terms  to  be  perfectly  clear,  not  only  as  to  the  validity  but  as  to  the  fact  that 
this  is  to  cover  the  proposed  $27,000,000  of  authorization,  I  believe  the  amend- 
ment should  be  taken  care  of  in  connection  with  that  article  of  the  Constitu- 
tion which  deals  with  coincident  submission  to  the  people  of  proposals  by  the 
Legislature  rather  than  proposals  by  the  Convention.  I  have  not  prepared 
anything  which  I  would  consider  formal  language  but  it  will  present  how- 
ever the  idea  which  I  have  in  mind,  and  I  desire  to  offer  this  as  a  sugges- 
tion to  the  Convention,  that  this  be  added  in  connection  with  the  language 
which  has  been  proposed  in  relation  to  the  subject:  "If  the  people  at  the 
general  election  held  in  the  year  1916  approve  Chapter  570  of  the  Laws  of 
1915  relating  to  issuance  of  bonds  for  the  construction  of  canals  the  same 
shall  be  final  and  conclusive,  notwithstanding  the  amendment  of  Article  VII, 
Section  4,  of  this  Constitution,  except  that  irrespective  of  the  terms  of  such 
Chapter  570  the  debt  so  authorized  shall  be  paid  in  equal  annual  installments 
in  conformity  with  such  Article  VII,  Section  4,  as  amended." 

I  believe  that  would  clear  up  any  doubt  in  the  mind  of  Mr.  Clinton  as  to 
the  language.  It  would  show  that  irrespective  of  the  terms  of  Chapter  570 
the  provisions  of  Article  VII,  Section  4,  must  be  complied  with  so  far  as 
relates  to  equal  annual  installments. 

Mr.  Clinton  —  I  do  not  quite  understand  the  purport  of  Mr.  Hinman's  re- 
marks and  would  like  to  ask  him  what  assurance  we  have  if  we  agree  to 
this  language  without  amendment  that  any  suclT  proposed  amendment  as  he 
suggests  would  be  introduced  and  adopted  by  the  Convention.  It  seems  to 
me  that  this  is  the  time  to  take  care  of  the  matter.  Subsequently  if  such  a 
proposed  amendment  is  brought  in,  and  meets  the  approval  of  the  Convention 
or  even  of  the  Conunittee  of  the  Whole,  then  this  language,  the  language  of 
Section  4,  can  be  changed. 

Mr.  Hinman  —  Mr.  Chairman,  that  seems  to  me  a  very  sensible  suggestion. 
I  have  no  doubt  the  Committee  would  propose  such  an  amendment,  but  in 
order  that  there  shall  be  no  doubt  at  this  time,  subject  to  the  Revision  Com- 
mittee, I  see  no  reason  why  the  proposal  of  Mr.  Marshall  should  not  prevail. 
But  as  Chairman  of  the  Conunittee  on  Future  Amendments  I  am  glad  to 
receive  any  suggestions  from  this  Conunittee  or  Mr.  Clinton  as  to  whether  it 
would  desire  or  would  be  desirable  for  the  Conunittee  to  propose  such  an 
amendment. 

Mr.  Clinton  —  If  it  were  not  for  the  idea  which  I  suggested  in  my  question 
to  Mr.  Hinman,  I  should  be  willing  to  withdraw  as  far  as  I  am  concerned, 
my  advocacy  of  Mr.  Marshall's  amendment  because  I  prefer  the  suggestion 
made  by  Mr.  Hinman;  but  I  think  the  proper  coiurse  is  to  provide  for  this 
case  by  amendment  now  and  then  you  can  have  the  Committee  on  Future 
Amendments  bring  in  its  proposed  amendments,  which  I  really  prefer  to  this 
one,  and  adjust  the  difference. 

The  Chairman  —  The  Clerk  will  read  the  proposed  amendment. 

The  Secretary  —  Page  3,  line  19,  after  the  words  "debts**  strike  out  the 
word  "hereafter";  after  the  word  "state"  insert  the  following:  "After 
November  2,  1915";  page  3,  line  21,  after  the  word  "contracted"  insert 
**  Irrespective  of  the  terms  of  such  authorization." 
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The  Chairman  —  The  question  is  on  the  amendment  as  read.  All  in  favor 
of  its  adoption  will  say  Aye.  Opposed  No.  The  Ayes  seem  to  have  it.  The 
Ayes  have  it,  and  the  amendment  is  adopted. 

The  question  now  before  the  Committee  — 

Mr.  A.  E.  Smith  —  Mr.  Chairman,  on  page  2,  line  14,  I  would  suggest  to 
the  Convention  that  there  be  some  change  made  in  that  language.  It  reads, 
"  unless  such  debt  shall  be  authorized  by  law  for  some  single  work  or  object," 
— ^I  have  an  idea  that  the  word  "  purpose  "  would  be  better  than  "  work  ". 
"Some  single  purpose  or  object"  and  I  will  tell  the  Convention  what  I 
have  in  mind  and  why  I  think  the  change  is  desirable. 

There  has  been  a  conflict  of  opinion  among  the  lawyers  in  the  Legislature 
and  with  the  Attorney-Greneral,  as  to  whether  or  not  the  Legislature  could 
authorize  or  could  submit  to  the  people  a  bond  issue  under  the  general  term 
of  "  construction  "  or  whether  it  would  have  to  be  issued  for  a  single  work, 
as  the  Constitution  reads. 

In  1911,  there  was  prepared,  and  I  believe  it  passed  one  house,  a  proposal 
to  submit  to  the  people  a  proposition  to  bond  the  State  for  some  twenty  or 
twenty-five  million  dollars  for  construction.  Included  in  that  would  probably 
be  the  reconstruction  of  the  Capitol,  the  balance  of  the  construction  work 
on  the  Educational  Building,  some  of  the  buildings  at  the  State  Fair,  some 
of  the  state  hospitals,  notably,  I  believe,  Mohansic,  and  there  was,  as  I  say, 
a  great  conflict  of  opinion  as  to  whether  you  could  submit  an  amendment, 
or  a  referendum  or  not,  it  not  being  for  a  single  work,  as  some  held,  and  others 
held  that  "  construction  "  was  a  single  work. 

Now  this  may  not  seem  a  very  important  thing  at  this  time,  but  I  want  to 
assure  the  Convention  that  it  is,  and  that  in  the  next  four  or  five  years,  be- 
cause of  the  present  finances  of  the*  State,  it  is  my  belief  that  something  will 
have  to  be  done  to  bond  the  State  for  the  alteration,  construction  and  repairs 
of  existing  state  hospitals  and  state  institutions. 

Particularly  is  that  so  of  the  prisons.  Now,  there  has  been  a  widespread 
demand  throughout  the  State  for  a  number  of  years  back  to  do  away  entirely 
with  Sing  Sing  as  a  prison.  Everbody  believes  that  it  should  be  done. 
But  the  State  has  never  been  in  that  position  financially  that  it  could  imder- 
take  the  work. 

It  was  estimated  by  the  State  architect  and  by  the  Prison  Commission  that 
a  model  prison,  that  is,  up  to  date,  to  take  the  place  of  Sing  Sing,  aside 
from  the  site,  would  cost  at  least  $1,900,000.  Everbody  knows  that  when 
the  State  Fire  Marshal  came  into  being  in  1911,  he  was  the  first  individual 
in  the  State  that  ever  attempted  to  exercise  any  jurisdiction  over  state  build- 
ings, and  he  found  some  of  the  State's  own  buildings  in  a  very  deplorable 
condition  from  the  standpoint  of  safety  from  fire. 

Unquestionably  a  great  many  of  them  must  be  remodeled.  That  they 
should  be  enlarged  goes  without  question.  It  is  something  that  the  State 
of  New  York  has  abundant  reason  to  feel  ashamed  of.  We  have  done  so  little 
to  give  the  proper  care  and  proper  attention  to  the  unfortunate  people  that 
it  is  the  policy  of  the  State  to  take  care  of.  The  prevailing  condition  in 
the  hospitals  and  in  the  institutions  is  tending  to  defeat  the  very  purpose 
for  which  they  are  maintained  by  the  State.  So  I  say  we  have  got  to  come 
to  a  bond  issue  for  construction,  repair  and  equipment. 
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It  is  very  unfair  to  the  taxpayers  of  this  year  and  the  next  to  ask  them 
to  go  down  in  their  pockets  and  build  institutions  for  the  State  of  New  York 
that  are  to  last  for  years  and  years  to  come.  I  cannot  help  thinking  when 
I  look  out  the  windows  of  this  Capitol,  on  this  Educational  Building  —  I 
cannot  help  thinking  but  that  it  was  a  very  grave  mistake  to  spend  six 
million  dollars  that  the  building  cost  for  construction  and  equipment  and 
to  take  it  bodily  from  the  surplus  of  the  State  and  the  income  and  revenue 
of  three  or  four  years. 

In  1907,  when  Governor  Hughes  came  to  the  Governor's  Chair,  there  was 
in  the  treasury  of  the  State  a  surplus  of  $15,000,000.  It  is  safe  to  say 
that  four  and  a  haU  of  that  at  least  was  taken  bodily  out  of  the  State's 
surplus  to  build  that  building;  something  that  is  destined  to  last  for  him- 
dreds  of  years  to  come  and  shoidd  have  been  spread  over  all  the  other  years. 

Now,  in  order  that  there  may  be  no  difficulty  about  it;  in  order  that  there 
may  be  no  technical  question  raised,  provided  the  bond  issue  is  meant  to  extend 
to  the  construction  of  more  than  one  particular  kind  of  building,  this  should 
be  amended  and  the  words  "  single  work  "  taken  out,  and  the  word  "  purpose  '* 
or  some  better  word,  which  somebody  can  suggest,  put  in  its  place. 

Mr.  C.  A.  Webber  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Webber. 

Mr.  C.  A.  Webber  —  Will  the  gentleman  yield  for  a  question? 

Mr.  A.  E.  Smith -- Surely. 

Mr.  C.  A.  Webber  —  I  would  like  to  ask  if  this  construction  of  the  phrase 
at  the  top  of  page  3,  that  only  one  such  bill  can  be  passed  in  any  one  year, 
or  can  be  submitted  to  the  people,  as  I  read  it,  only  one  such  bill  can  be 
passed  in  any  one  year? 

Mr.  A.  E.  Smith  —  Yes,  but  this  all  could  be  comprehended  in  one  bill, 
were  it  not  for  these  words  "  single  work." 

Mr.  C.  A.  Webber  —  That  is  what  I  wanted  to  make  perfectly  clear,  that  it 
has  that  effect,  and  it  ought  to  be  amended. 

Mr.  Stimson  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Stimson. 

Mr.  Stimson  —  I  am  very  glad  to  answer  the  inquiry  by  Mr.  Smith.  It  is 
because,  in  the  opinion  of  the  Committee,  that  there  was  no  doubt  about  the 
meaning  of  "  work  or  object,"  and  that  it  had  just  the  opposite  meaning  from 
what  Mr.  Smith  is  trying  to  give  it,  that  we  supported  it. 

His  proposition  touches  one  of  the  fundamental  points  of  policy  about  this 
whole  section.  As  I  tried  to  explain  this  morning,  it  is  this  Section  4,  and 
this  provision  of  Section  4,  coupled  with  the  provision  to  which  attention  has 
just  been  called  by  Mr.  Webber,  that  has  resulted  for  fifty  years  in  the  con- 
servative policy  of  this  State  which  has  compelled  the  making  of  such 
improvements  and  repairs  and  construction  out  of  the  State's  current  income. 

Now,  the  Committee  had  that  very  carefully  brought  before  it.  The  appli- 
cation was  made  before  us  on  behalf  of  the  State  charities  for  a  number  of 
matters,  particularly  to  have  the  relaxation  of  this  provision.  We  gave  it 
careful  consideration,  because  it  was  brought  up  by  people  of  the  utmost  dis- 
interestedness in  their  application,  and  it  was  on  behalf  of  institutions  which 
desired  and  deserved  the  highest  care  of  the  State. 

But  we  found  that  this  policy  had  been,  as  I  stated  this  morning,  con- 
tinuous; had  been  reaffirmed  after  careful  examination  during  the  adminis- 
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tration  of  Governor  Hughes,  and  it  was  the  view  of  everyone  who  had  made 
a  careful  study  of  it,  that  the  best  policy,  the  best  fiscal  policy  of  any  com- 
monwealth required  a  continuance  of  that  policy  —  a  continuance  of  the 
policy  of  constructing  buildings,  hospitals  and  other  institutions,  out  of 
current  revenue. 

If  a  situation  does  not  arise  of  sufficient  importance,  involving  enough 
money  to  make  it  worth  while  to  submit  it  to  the  people  of  the  State  under 
the  limitations  of  this  provision,  why,  the  chances  are  that  the  debt  ought 
not  to  be  incurred  for  that  purpose. 

Now,  to.  substitute  the  word  "  purpose "  would  be  to  open  the  door  to  the 
easy  road  to  go  into  debt  for  all  worthy  objects  which  may  come  up  and  be 
desired  by  any  advocates  who  can  appear  before  the  Legislature,  and  to 
have  them  submit  anything  in  an  indiscriminate  manner  to  the  people  of 
the  State. 

The  success  of  the  present  policy  has  resulted,  in  the  opinion  of  your 
Committee,  from  the  fact  that  it  could  not  be  done  in  that  way;  that  it 
must  be  submitted  as  a  single  object  sufficiently  important  to  be  considered 
on  its  own  merit  and  decided  upon  that  alone,  and  that  in  that  way,  and 
in  that  alone,  could  the  custom  of  making  the  necessary  sacrifices  from  year 
to  year  to  build  these  improvements  be  laid  upon  our  people. 

Furthermore,  an  examination  of  the  history  of  the  different  amendments 
that  have  been  submitted,  makes  it  clear  that  there  is  no  hardship  thus 
involved.  It  was  suggested  that  there  were  so  many  of  these  things  that 
they  could  not  all  get  a  chance,  imder  this  rule,  before  the  people.  That  is 
not  so,  as  will  be  found  by  an  examination  of  history. 

The  only  debts  that  have  been  submitted  to  the  people  in  the  last  fifteen 
years  are  those  in  relation  to  the  canals;  debts  in  relation  to  the  highways, 
and  one  other  debt  for  the  Palisades  Park,  according  to  my  recollection. 

Now,  if  the  crying  demand  for  the  construction  of  additional  buildings 
was  of  such  a  character  as  has  been  indicated,  it  would  have  been  perfectly 
possible  to  have  had  it  submitted  in  the  intervening  years  in  the  way  already 
provided  by  this  law. 

So  I  earnestly  hope, — 

Mr.  C.  A.  Webber  —  Mr.  Chairman. 

Mr.  Stimson  —  I  earnestly  hope  that  this  amendment  will  not  be  carried. 

Mr.  C.  A.  Webber  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Webber. 

Mr.  C.  A.  Webber  —  Will  the  gentleman  yield  for  a  question? 

Mr.  Stimson  —  I  will  be  very  glad  to  yield. 

Mr.  C.  A.  Webber  —  I  have  another  suggestion  that  has  occurred  to  me; 
the  possibilities  that  might  arise  in  the  case  of  war.  We  have  seen  within 
the  last  year  that  England  in  the  space  of  six  months  had  to  make  a  loan 
of  five  hundred  million  pounds;  France  and  other  nations  had  to  make 
similar  loans.  Supposing  we  were  at  war  tomorrow,  just  after  an  election, 
or  after  a  general  election,  we  could  not,  under  this  law,  pass  a  bond  issue 
for  a  year,  could  we? 

Mr.  Stimson  —  Mr.  Webber,  you  have  only  to  turn  to  Section  3  of  the 
Constitution  which  has  not  been  amended  and  which  is  still  in  force,  to  find 
the  emergency  power  of  the  State  to  make  loans  in  the  case  of  war.  Thai 
is  fully  provided  for  outside  of  the  restrictions  of  this  provision. 


1291 

For  the  benefit  of  the  Convention,  I  will  read  it  to  the  Convention:  "In 
addition  to  the  above  limited  power  to  contract  debts,  the  State  may  contract 
debts  to  repel  invasion,  suppress  insurrection,  or  defend  the  State  in  War," 
and  provisions  to  that  eflfect.  That  is  entirely  separate  and  distinct,  and 
that  power  is  not  subject  to  any  of  these  restrictions. 

Mr.  A.  E.  Smith  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Smith. 

Mr.  A.  E.  Smith  —  I  am  not  particularly  keen  about  this  myself.  I  simply 
call  this  to  the  attention  of  the  Convention.  This  is  the  time  to  make  every- 
thing perfectly  clear.  Now,  it  was  held,  and  it  was  held  by  men  whom  I 
regard  as  having  some  knowledge  of  the  law,  that  you  could  not  build  more 
than  one  hospital  under  a  referendum,  because  it  was  not  a  single  work. 

Mr.  Stimson  —  I  don't  dispute  that,  Sir. 

Mr.  A.  E.  Smith  —  Well,  I  think  that  is  wrong,  and  I  also  want  the 
Record  to  show  that  I  cannot  possibly  agree  with  the  conclusion  of  the 
Chairman  that  it  has  been  a  wise  and  conservative  policy  of  the  State  to 
build  buildings  that  are  to  last  for  a  hundred  years  out  of  current 
revenues  and  then  construct  roads  that  are  to  last  five  years  out  of  bond 
issues.  Now,  if  he  wants  the  Record  to  show  that  as  being  his  idea  of  con- 
servative financial  management  of  our  commonwealth,  he  is  entitled  to  do 
so,  but  I  would  like  my  opinion  to  stand  alongside  of  his,  to  the  contrary. 
I  think  that  that  is  one  of  the  gross  absurdities  of  our  financial  system. 

Mr.  Hinman  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Hinman. 

Mr.  Hinman  —  I  thoroughly  agree  with  Governor  Hughes  in  his  message 
to  the  Legislature  of  June  20th,  1910,  when  he  said,  in  dealing  with  the 
finances  of  the  State: 

"We  build  our  State  institutions  and  public  buildings  out  of  income. 
No  private  business  would  charge  its  income  as  does  the  State.  I  do  not 
object  to  this  policy  so  far  as  public  buildings  and  institutions  are  con- 
cerned, for  the  demand  for  new  ones,  for  betterments  and  improvements,  is 
so  great  from  all  parts  of  the  State  that  the  necessity  of  providing  for  them 
out  of  income  affords  a  check  which,  though  irritating  to  many  good  citizens 
who  would  prefer  still  more  rapid  progress,  is  undoubtedly  wholesome  in  its 
restraint." 

The  Chairman  —  The  question  is  now  upon  the  amendment  to  Section  4. 

Mr.  A.  E.  Smith  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Smith. 

Mr.  A.  E.  Smith  —  Do  I  imderstand  that  you  were  about  to  put  the  ques- 
tion on  the  amendment? 

The  Chairman  —  If  the  Committee  is  ready. 

Mr.  A.  E.  Smith  —  The  amendment  is  to  strike  out  on  line  15  the  word 
'*  work  "  and  insert  the  word  "  purpose." 

The  Chairman  —  The  Clerk  will  read  the  Proposed  Amendment. 

The  Secretary  —  By  Mr.  A.  E.  Smith.  On  page  2,  line  15,  strike  out  the 
word  "  work  *'  and  insert  in  the  place  thereof  the  word  "  purpose." 

The  Chairman  —  All  in  favor  of  the  adoption  of  this  amendment  will  say 
Aye,  opposed  No.    The  Noes  have  it.    The  amendment  is  lost. 

Mr.  Wiggins  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Wiggins. 
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Mr.  Wiggins  —  Since  I  made  the  inquiry  which  I  did  of  Mr.  Stimson,  I 
have  tried  to  read  that  paragraph  at  the  foot  of  page  three  so  as  to  obtain 
some  relief  for  the  thought  which  I  have  in  mind,  that  it  will  be  a  great  mis- 
take to  pass  the  bill  in  the  present  shape  in  which  it  has  been  drawn.  I  hope 
I  am  mistaken  about  it,  but  it  seems  to  me  that  it  is  going  to  fasten  upon  thin 
State  this  particular  method  of  paying  for  a  highway,  and  I  am  going  to  use 
that  one  illustration.  The  language  as  used  says  that  "  No  such  debt  here- 
after authorized  shall  be  contracted  for  a  period  longer  than  that  of  the 
probable  life  of  the  work  or  object  for  which  the  debt  is  to  be  contracted." 
-Now,  that  means  that  if  a  State  highway  must  be  paid  for  in  whole  within 
a  period  of  five  years  or  ten  years,  then  it  is  a  grave  mistake,  because  some 
portions  of  that  highway  will  last  forever.  If  you  buy  five  miles  of  road  in 
constructing  through  a  new  portion  of  the  State,  as  was  done  from  Saratoga 
to  Glens  Falls,  I  think  —  no.  Lake  Greorge  —  that  will  last  forever,  unless 
there  is  a  volcano  or  an  earthquake  to  wipe  it  out  of  existence.  The  debt 
should  not  last  forever,  but  there  should  rest  in  the  Legislature  the  right  to 
determine  that  that  portion  of  the  cost  —  taking  as  arbitrary  figures  five 
million  dollars  —  that  that  portion  of  the  cost  which,  we  will  say,  is  one 
million  dollars,  should  be  paid  within  a  period  of  fifty  years;  and  that  that 
portion  of  the  cost  which  is  used  in  the  construction  of  bridges,  and  which, 
we  will  say,  for  arbitrary  purposes,  is  one  million  dollars,  shall  last  for  a 
period  of  twenty  years;  and  then  the  laying  of  the  sub-structure,  which  is 
another  million,  shall  last  for,  say,  ten  years  —  it  will  last  longer  than  that, 
but  we  will  say  ten  years ;  and  then  that  the  top  surface,  the  so-called  water- 
binder,  the  cost  of  which  will  be  two  million  dollars,  shall  last  for  a  period 
of  five  years. 

Now,  the  point  which  I  raise  is,  under  the  language  used,  how  are  you  going 
to  determine  the  probable  life  of  the  work  or  the  object?  When  you  submit 
to  the  people  a  referendum,  what  does  it  say?  "  Shall  we  spend  fifty  million 
dollars  for  the  construction  of  highways?  "  That  is  the  language  used.  Who 
is  to  determine  the  life  of  the  highway?  How  is  it  to  -be  determined?  By 
the  language  of  this  amendment?  Now,  if  that  language  is  so  elastic  as 
will  permit  the  Legislature  to  expand  it  so  as  to  say  that  these  different  por- 
tions of  the  work  shall  be  paid  for  by  the  issuance  of  bonds,  serially,  payable 
in  certain  terms,  such  as  twenty  years,  fifteen  and  ten,  then,  of  course  the 
object  sought  is  accomplished;  but,  if  not,  then  a  grave  mistake  will  be  made, 
because  it  will  place  too  large  a  burden  upon  the  people  of  the  State  in  the 
payment  for  a  single  object  or  a  single  work  within,  say,  the  shortest  period 
of  the  life  of  a  portion  of  that  improvement.  Now,  it  is  solely  a  question  of 
construction.  My  view  of  it  is  that  the  construction  is  such  that  you  will  be 
unable  to  determine  now  or  at  any  time  how  long  that  serial  bond  issue  may 
extend,  whether  for  the  top  dressing  or  whether  for  the  sub-structure  or 
whether  for  the  term  of  the  length  of  life  of  the  bridges,  and,  with  the  object 
of  making  that  more  clear,  I  offer  .this  amendment: 

On  page  4,  after  the  word  "  laws  "  in  line  2,  insert:  "which  shall  apportion 
the  work  or  object  for  which  the  debt  is  to  be  contracted  into  various  parts 
so  as  to  determine  the  probable  life  of  each  and  the  term  of  the  debt  to  be 
contracted  for  each  such  portion,  and." 

A  Delegate  —  Question. 
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The  Chairman  —  The  amendment  will  be  sent  to  the  Clerk's  desk.  The 
Secretary  will  read  the  Proposed  Amendment. 

The  Secretary  —  On  page  4,  line  2,  after  the  word  "laws'*  insert  the  fol- 
lowing: "which  shall  apportion  the  work  or  object  for  which  the  debt  is  to 
be  contracted  into  various  parts  so  as  to  determine  the  probable  life  of  each 
and  the  term  of  the  debt  to  be  contracted  for  each  such  portion^,  and  ". 

A  Del^ate  —  Question. 

The  Chairman  —  All  those  in  favor  of  the  adoption  of  the  amendment  will 
say  Aye,  opposed  No.    The  amendment  is  lost. 

The  question  now  is  on  the  adoption  of  Section  4.  Are  you  ready  for  the 
question  ? 

Mr.  Leggett  —  Mr.  Chairman. 

The  Chairman  —  Mr.  L^gett. 

Mr.  L^gett  —  Apropos  of  the  remarks  of  the  gentleman  from  Oswego,  I 
want  to  just  call  attention  to  the  fact  that  the  issuing  of  serial  bonds  by  the 
State  of  New  York  is  not  by  any  means  new;  that  for  many  years  the  stat- 
utes of  this  State  have  required,  in  the  case  of  bond  issues  by  villages,  that 
they  shall  be  issued  in  instalments,  and  consequently  the  State  is  not  entering 
on  any  experiment  at  all.  They  have  been  issued  that  way  for  a  great  many 
years  and  successfully  marketed. 

Mr.  Cullinan  —  Will  the  gentleman  yield  for  a  question? 

The  Chairman  —  Will  the  gentleman  yield? 

Mr.  Leggett  —  Surely. 

Mr.  Cullinan  —  But  there  has  been  no  hard  and  fast  rule  and  it  all  depends^ 
does  it  not,  or  largely,  upon  what  the  buyers  will  take? 

Mr.  Leggett  —  No,  there  has  been  a  hard  and  fast  rule;  that  is,  that  they 
shall  be  issued  in  equal  annual  instalments. 

Mr.  Cullinan  —  But  does  it  not  depend  upon  the  market  for  the  particular 
kind  of  bonds? 

Mr.  L^gett  —  I  am  only  saying  that  there  has  been  found  a  market  for 
just  such  things  as  that,  and  a  good  free  market. 

A  Delegate  —  Question. 

The  Chairman  —  The  question  is  on  the  adoption  of  Section  4  as  amended. 
All  those  in  favor  of  the  adoption  of  this  section  will  say  Aye,  opposed  No. 
The  section  is  adopted. 

The  Clerk  will  read  Section  5. 

The  Secretary  —  Section  5.  The  sinking  funds  provided  for  the  payment  of 
interest  and  the  extinguishment  of  the  principal  of  the  debts  of  the  State, 
heretofore  contracted,  shall  be  continued;  they -shall  be  separately  kept  and 
safely  invested,  and  neither  of  them  shall  be  appropriated  or  used  in  any 
manner  other  than  for  such  payment  and  extinguishment  as  hereinafter  pro- 
vided. The  Comptroller  shall  each  year  appraise  the  securities  held  for  in- 
vestment in  each  of  such  funds  at  their  fair  market  value,  not  exceeding  par. 
He  shall  then  determine  and  certify  to  the  Legislature  the  amount  of  each  of 
such  funds  and  the  amounts  which,  if  thereafter  annually  contributed  to 
each  such  fund,  would,  with  the  fund  and  with  the  accumulations  thereon,  and 
upon  the  contributions  thereto,  computed  at  the  rate  of  three  per  centum  per 
annum,  produce  at  the  date  of  maturity  the  amount  of  the  debt  to  retire 
which  such  fund  was  created,  and  the  Legislature  shall  thereupon  appropriate 


1294 

as  the  contribution  to  each  such  fund  for  such  year  at  least  the  amount  thus 
certified. 

If  the  income  of  any  such  fimd  in  any  year  is  more  than  a  sum  which,  if 
annually  added  to  such  fund,  would,  with  the  fund  and  its  accumulations  as 
aforesaid,  retire  the  debt  at  maturity,  the  excess  income  may  be  applied  to 
the  interest  on  the  debt  for  which  the  fund  was  created. 

After  any  sinking  fund  shall  equal  in  amount  the  debt  for  which  it  was 
created,  no  further  contribution  shall  be  made  thereto,  except  to  make  good 
any  losses  ascertained  at  the  annual  appraisals  above  mentioned,  and  the 
income  thereof  shall  be  applied  to  the  payment  of  the  interest  on  such  debt. 
Any  excess  in  such  income  not  required  for  the  payment  of  interest  may  be 
applied  to  the  general  fund  of  the  State. 

The  Legislature  may  also  by  general  laws  provide  means  and  authority 
whereby  outstanding  bonds  of  the  State,  for  which  sinking  funds  are  pro- 
vided, may  be  exchanged  at  par  for  cancellation,  for  serial  bonds  of  the  form 
authorized  under  Section  4  of  this  article  upon  such  terms  and  conditions 
as  to  interest  and  otherwise  as  it  may  in  its  discretion  authorize  or  determine, 
except  that  the  debt  as  thus  refunded  shall  finally  mature  no  later  and  at 
no  greater  comparative  cost  to  the  State  than  the  original  debt;  the  determi- 
nation of  the  Legislature  as  to  such  comparative  cost  shall  be  conclusive.  No 
further  contributions  to  the  respective  sinking  funds  shall  be  made  on  ac- 
coimt  of  bonds  so  exchanged  and  the  proportion  of  any  such  sinking  fund 
which  the  amount  of  the  bonds  so  exchanged  shall  bear  to  the  amount  of 
bonds  outstanding  of  the  same  issue  may  be  appropriated,  as  required,  for  the 
payment  of  the  substituted  serial  bonds. 

Mr.  Wagner  —  Mr.  Chairman,  I  offer  the  following  amendment. 

The  Chairman  —  The  Secretary  will  read  the  amendment. 

The  Secretary  —  Strike  out  lines  7,  8,  9,  10  and  11,  on  page  6,  and  inserting 
in  place  thereof  the  following  in  italics : 

"Any  surplus  above  the  amount  required  to  provide  the  sinking  fund  herein 
constituted  for  the  payment  of  each  bond  at  maturity  which  has  been  raised 
by  taxation  or  provided  in  any  other  manner,  or  shall  be  raised  or  provided 
in  the  future  for  the  payment  of  such  bonds,  shall  be  used  to  reduce  the  con- 
tribution to  the  sinking  fund  or  to  reduce  the  amount  required  to  pay  the 
interest  on  such  bonds,  and  for  no  other  purpose  whatsoever." 

Mr.  Wagner  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Wagner. 

Mr.  Wagner  —  Except  upon  this  proposition  I  have  been  in  absolute  accord 
with  the  report  of  the  Committee  on  State  Finances,  in  reference  to  the  par- 
ticular provisions  of  the  Constitution  which  we  are  now  discussing.  This 
proposal" affects  the  excess  in  our  sinking  funds.  As  you  must  have  observed 
by  looking  at  the  report  of  the  Comptroller  which  was  submitted  to  this 
Convention  as  the  result  of  a  resolution  introduced  by  me,  there  is  now  in 
our  sinking  funds  created  for  the  different  indebtednesses  an  excess  of 
$29,000,009  out  of  a  total  of  $40,000,000  in  our  sinking  fimds.  Now,  that 
$29,000,000,  it  is  conceded  by  all  those  who  have  given  this  subject  any  study, 
and  I  think  by  members  of  the  Finance  Committee,  should  at  the  present  time 
not  be  there;  in  other  words,  while  it  has  been  physically  put  into  the  sinking 
funds,  legally  and  properly  it  should  not  be  there.  And,  to  the  extent  thai  it 
is  in  excess,  it  is  an  injustice  to  the  taxpayers  who  have  made  the  contii- 
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butions.  And  while  we  have  been  discussing  here,  and  seem  to  be  mostly 
concerned  with,  the  bondholders  —  those  who  are  fortunate  enough  to  have 
money  with  which  to  purchase  our  securities, —  we  have  given  little  con- 
sideration to  the  taxpayer,  although  he  is  bearing  a  tremendous  burden  just 
now. 

Now,  the  Committee  in  its  report  has  recognized  that  excess  to  the  extent 
of  permitting  the  suspension  of  contributions  for  principal  wherever  an 
excess  exists.  Now,  my  proposition  is  to  use  it  not  only  for  the  payment 
of  principal  into  the  sinking  fund,  but  also  to  pay  —  to  use  the  excess  to 
pay  the  interest  on  the  bonds  for  which  the  sinking  funds  were  created.  Now, 
the  excesses  are  due  not  to  any  contract  with  anybody;  they  are  due  simply 
to  errors  made,  and  I  think  in  the  admirable  address  which  we  heard  to-day 
from  Mr.  Stimson,  he  practically  conceded  that  the  excesses  are  the  result  of 
errors  committed  by  enactments  of  the  Legislature  —  perhaps  by  constitu- 
tional provision,  although  I  do  not  concede  that  —  and  also  by  legislators 
taking  advice  perhaps  from  those  who  are  interested  in  having  for  a  short 
time  a  tremendous  sum  in  our  sinking  fund. 

Now,  the  first  mistake  was  made  when  a  sinking  fund  was  created  for 
ninety-nine  million  dollars.  At  once  and  for  several  years  contributions  were 
made  out  of  the  general  fund  into  that  sinking  fund,  although  the  bonds 
which  it  is  assumed  were  to  be  retired  by  those  payments  had  not  been  issued 
at  all  and  there  was  no  outstanding  indebtedness  against  the  State,  and  yet 
we  made  this  very  ridiculous  mistake  of  making  contributions  for  several 
years  into  a  sinking  fund  where  there  was  no  outstanding  indebtedness  which 
was  to  be  amortized  by  this  particular  sinking  fund.  Now,  that  error,  it 
seems  to  me,  ought  to  be  rectified  by  paying  back,  as  nearly  as  we  can,  to 
the  tax-payers,  from  whom  it  was  exacted,  this  unjust  toll. 

Now,  let  me  say  —  by  the  way,  let  me  give  the  other  two  reasons  so  that 
we  may  know  exactly  how  these  excesses  were  created.  The  second  was  this, 
that  although  there  was  no  constitutional  provision  calling  for  any  such 
legislation,  in  each  legislative  enactment,  providing  for  a  bond  issue,  a  fate 
of  tax  was  put  into  the  law  which  was  to  be  levied  each  year  and  the  amount 
collected  was  to  be  paid  into  the  sinking  fund.  Now,  by  thinking  only  a 
moment  or  twD  you  can  see  how  improper  that  is  from  a  financial  standpoint 
because  that  assumed,  in  the  first  place,  that  our  assessed  valuations  would 
be  the  same  each  year  and  that  therefore  the  contribution,  the  amount  col- 
lected, would  be  the  same  each  year.  But  because  of  the  irregularity  of  our 
assessments  the  contributions  each  year  were  different,  and  in  all  cases  were 
away  in  excess  of  the  amoimt  required  to  be  contributed. 

The  third  reason  was  this,  that  in  our  bonds  —  in  the  provision  of  the 
Constitution  providing  for  highway  bonds,  it  was  provided  that  two  per  cent, 
should  be  paid  into  the  fund  each  year,  and  it  took  no  account  of  the  earnings 
of  the  sinking  fund  after  the  amount  was  paid  in  there.  My  own  opinion  is, 
and  there  does  not  seem  to  be  any  constitutional  provision  to  the  contrary, 
that  those  earnings  each  year  should  have  been  used  to  pay  the  interest  on 
the  bonds  and  if  they  were  more  than  necessary  to  pay  the  interest  they 
should  be  paid  into  the  general  fund.  Instead  of  that,  we  followed  the  policy 
of  keeping  all  that  money  that  accumulated  in  the  sinking  fund,  and  in  that 
way  absolutely  violated  the  spirit  of  our  Constitution  which  said  that  each 
year  there  shall  be  paid  into  our  sinking  fund  an  amount  which  at  maturity 
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would  be  sufficient  to  meet  our  indebtedness.  To  realize  what  this  tremendous 
excess  means,  instead  of  that,  we  have  been  paying  at  a  rate  which  at  the 
end  of  twenty  years  would  have  all  the  money  in  our  sinking  fund  which 
should  have  been  distributed,  in  justice  to  the  tax-payers,  over  a  period  of 
fifty  years. 

Now,  I  know  one  of  the  suggestions  that  is  to  be  made  by  our  distinguished 
lawyers  here  is  that  the  sinking  fund,  being  created  to  amortize  the  debt  at 
maturity,  no  matter  imder  what  circumstances  it  was  paid  in  there  —  nothing 
can  ever  be  taken  out,  even  for  the  payment  of  interest.  Well,  now,  the 
sinking  fund  was  not  created  in  any  of  these  cases  merely  to  amortize  the 
bonds  at  maturity.  It  was  created  to  pay  the  principal  and  each  year  to 
pay  the  interest.  Now  the  Constitution  says  that  —  if  I  may  refer  to  the 
sections;  I  do  not  want  to  read  the  entire  section,  but  in  section  4,  near  the 
end  —  you  will  get  the  thought  which  the  framers  had  in  mind  —  it  says: 
"  In  case  the  Legislature  increase  the  rate  of  interest  upon  any  such  debt  or 
part  thereof,  it  shall  impose  and  provide  for  the  collection  of  a  direct  annual 
tax  " —  to  pay  what  ? —  "  to  pay  and  sufficient  to  pay  the  increased  or  altered 
interest  on  such  debt  as  it  falls  due,  and  also  to  pay  and  discharge  the 
principal  of  such  debt  within  fifty  years  from  the  time  of  the  contracting 
thereof  " —  and  here  is  the  obligation  of  the  Legislature  — "  and  shall  appro- 
priate annually  to  the  sinking  fund  moneys  in  amount  sufficient  to  pay  such 
interest,  and  pay  and  discharge  the  principal  of  such  debt  when  it  shall  become 
due  and  payable." 

Now,  my  point  is  this,  and  I  think  it  is  quite  clear  —  it  is  to  me  —  that 
there  is  an  obligation  each  year  to  pay  money  into  the  sinking  fund, —  to 
be  used  how?  To  be  used  to  pay  interest  upon  the  bonds  and  to  discharge 
the  principal  at  maturity.  Now,  this  large  accumulation  then  has  been  paid 
into  these  funds  year  by  year  for  two  purposes,  to  pay  the  principal  at  ma- 
turity and  to  pay  the  interest  each  year.  Now,  if  that  is  so,  what  legal 
objection  can  there  be,  then,  to  using  the  excess  of  the  bonds  for  the  pur- 
poses for  which  the  sinking  funds  were  created,  namely,  the  principal  and 
the  interest?  Now,  every  legislative  enactment  appropriating  money  for 
the  payment  of  interest  on  our  bonds,  if  you  will  examine  them,  appropriates 
money  from  where  ?  From  the  general  f imd  ?  If  it  took  it  from  the  general 
fund,  there  would  be  something  in  the  argument  which  will  be  presented 
by  Mr.  Stimson.  No.  The  legislative  enactments  provide  that  out  of  the 
sinking  fund  shall  be  taken  a  sum  of  money  to  pay  the  interest  upon  the 
bonds. 

Now,  the  Constitution,  even,  recognized  that  feature  for  which  I  am  con- 
tending, that  whenever  there  is  a  sum  sufficient  in  the  sinking  fund,  you* 
may  take  it  out  for  the  purposes  for  which  it  was  created.  Look  at  section 
5,  to  which  Mr.  Stimson  referred  me  several  times  in  antagonizing  my  point: 
**  The  sinking  funds  provided  " —  now  remember  again,  section  5  of  article 
VII ;  the  sinking  funds  provided  for  what  ?  —  "  for  the  payment  of  interest 
and  the  extinguishment  of  the  principal  of  the  debts  of  the  State  shall  be 
separately  kept  and  safely  invested,  and  neither  of  them  shall  be  appropri- 
ated or  used  in  any  manner  other  than  for  the  specific  purpose  for  which  it 
shall  have  been  provided."  But  this  section  says  it  is  provided  to  pay  prin- 
cipal and  interest.     Now,  that  is  quite  clear. 
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INow,  there  is  another  provision  which  says  that  when  there  is  a  eum  in 
the  sinking  fund  sufficient  to  meet  the  indebtedness  of  the  fund  for  that 
year,  or  the  outstanding  bonds,  no  appropriation  need  be  made.  Now,  what 
does  that  say?  Let  us  read  the  whole  thing  and  get  it  clearly  in  mind? 
**  The  Legislature  may  appropriate  out  of  any  funds  in  the  treasury  moneys 
to  pay  the  accruing  interest  and  principal  of  any  debt  heretofore  or  hereafter 
created,  or  any  part  thereof  and  may  set  apart  in  each  fiscal  year  moneys  in 
the  State  treasury  as  a  sinking  fimd  to  pay  the  interest  as  it  falls  due,  sluE 
to  pay  and  discharge  the  principal  of  any  debt  heretofore  or  hereafter 
created" — to  pay  the  principal  and  to  pay  the  interest;  that  is  what  the 
sinking  fund  is  for.  Then  it  says,  "  in  the  event  such  moneys,  so  set  apart 
in  any  fiscal  year  be  sufficient  to  provide  such  sinking  fund,  a  direct  annual 
tax  for  such  year  need  not  be  imposed  and  collected,  as  required  by  \h.e  pro- 
visions of  said  section  4  of  article  VII,  or  of  any  law  enacted  in  pursuance 
thereof."  That  is  what  I  am  contending  for  here.  There  being  a  sufficient 
sum  in  our  sinking  fimd  to  pay  both  principal  and  interest,  I  say  that  we 
have  a  right  to  appropriate  out  of  that  sinking  fund  money  to  pay  the  inter- 
est, for  which  it  was  created.  That  is  very  clear  to  me,  but  I  am  perhaps 
not  always  fortunate  in  expressing  myself  clearly,  although  I  hope  I  have 
made  myself  clear  to  others  on  this. 

Now,  I  have  had  calculated  the  difference  which  would  result  from  the 
method  I  am  advocating  and  the  method  as  proposed  by  the  majority  report 
upon  this  point.  I  find  that  for  1916  —  and  I  am  relying  upon  an  account- 
ant for  this  and  not  upon  my  own  mathematics,  because  T  know  nobody  here 
who  would  have  any  confidence  in  that  —  that  under  the  system  as  proposed 
by  Mr.  Stimson,  there  would  be  a  little  less  than  seven  million  dollars  which 
would  have  to  be  contributed  into  our  sinking  funds  this  year,  even  making 
allowances  for  the  excess.  That  is  on  a  basis  of  the  requirement  which  —  I 
think  upon  longer  investigation  Mr.  Stimson  will  find  that  the  figures  he  gave 
this  morning  as  to  what  was  required  next  year  as  a  contribution  for  prin- 
cipal and  interest  should  be  about  ten  million  and  not  seven  million.  So 
that,  under  Mr.  Stimson's  system,  he  saves  the  taxpayers  about  three  million 
dollars,  and  I  save  the  taxpayers  under  my  system  about  seven  million 
dollars,  and  if  I  am  within  the  law,  I  certainly  am  advocating  something 
which  is  just.  No  one  can  deny  the  justice  of  it  because  we  ought,  if  a  mis- 
take has  been  made  and  money  has  been  taken  out  of  the  pockets  of  the  tax- 
payers of  which  they  should  not  have  been  relieved,  as  nearly  as  possible, 
to  rectify  that  mistake  by  paying  it  back. 

Mr.  Brackett  —  Will  the  gentleman  yield? 

The  Chairman  —  Will  the  gentleman  yield? 

Mr.  Wagner  —  I  will. 

Mr.  Brackett  —  If  the  delegate  is  right  in  the  statement  of  the  fact,  it 
seems  to  me  that  he  is  unalterably  correct  in  his  contention,  but  is  not  that 
same  result  met  by  the  language  of  Section  12  of  the  new  matter,  on  page 
6  of  the  proposed  bill,  "After  any  sinking  fund,"  etc.? 

Mr.  Wagner  —  No,  that  has  nothing  to  do  with  this  proposition.  That 
simply  provides.  Senator,  that  when  this  accumulation  —  that  has  to  do  with 
a  situation  after  all  the  money  has  been  paid  in  to  the  sinking  fund,  which 
is  enough  to  amortize  the  bonds  at  maturity.  That  has  nothing  to  do  with 
the  question  I  am  now  discussing. 
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Now,  as  a  matter  of  fact,  one  other  question  has  been  raised,  that  this 
might  impair  the  credit  of  the  State.  Well,  this  has  ibeen  done  on  two  dif- 
ferent occasions  in  this  State,  and  I  heard  no  complaint  from  any  bondholder, 
nor  was-  the  market  affected  the  least  bit.  I  know  that  nobody  here  would 
suggest  it,  but  if  this  excess  is  merely  to  be  used  by  those  who  are  speculating 
in  our  bonds,  I  say  that  they  have  no  forum  here,  that  for  their  convenience, 
for  future  speculation,  we  would  not  keep  this  tremendous  excess  in  our  sink- 
ing fund  without  giving  the  tax-payers  some  relief.  I  am  interested  in  the 
man  that  gets  up  at  seven  in  the  morning  and  works  until  seven  at  night; 
not  in  the  one  that  has  breakfast  at  ten  o'clock  or  noon  and  stops  working 
at  two  o'clock  in  the  afternoon  when  the  stock  exchange  closes,  and  it  is  for 
the  first  man  that  I  am  pleading  in  this  particular  case. 

Now  this  very  administration  this  year  did  with  reference  to  one  of  the 
sinking  funds  —  and  I  believe  they  did  it  not  only  because  they  felt  that  it 
was  just,  but  that  it  was  legal  —  they  did  the  very  thing  I  am  advocating, 
in  sinking  fund  No.  3.  No  appropriation  was  made  for  either  principal  or 
interest,  so  that  the  interest  for  thos«  bonds  would  have  to  be  taken  out  of 
sinking  fund  No.  3,  and  paid  over  to  the  bondholder,  exactly  as  I  am  advo- 
cating now.  And  did  you  hear  of  any  impairment  of  our  credit  throughout 
this  State? 

Was  there  any  complaint  from  any  bankers  or  any  bondholders  in  this 
State?  Last  year  the  very  same  thing  was  done  and  there  was  not  any  impair- 
ment of  our  credit.  There  was  no  complaint  from  anybody.  There  are  always 
some  around  Albany  who  I  know,  ae  I  say,  have  no  hearing,  who  are  speculat- 
ing in  these  bonds,  who  become  keen  the  moment  you  do  anything  to  the  sink- 
ing funds,  because  of  the  opportunities  that  they  have  had  to  tell  the  one  to 
whom  they  are  willing  to  sell  that  here  is  a  sinking  fund  which,  at  the  end 
of  twenty  years,  or  less,  will  have  accummulated  a  sum  which  ought  to  be 
distributed  over  a  period  of  fifty  years,  and  just  see  how  sound  a  proposition, 
what  a  wonderful  investment  that  is;  and  to  the  innocents  that  appears  as  a 
reasonable  argument  for  making  the  investment. 

But  to  any  one  who  knows  anything  about  our  State,  he  knows  that  our 
securities  are  absolutely  safe  and  the  excess  here  does  not  in  any  way  add  to 
the  security  which  our  bondholders  have. 

Now,  if  I  were  doing  anything  that  affected  the  security  of  the  investment, 
I  would  say,  no,  I  refuse  to  lend  myself  to  any  such  proposition,  because  I 
am  as  concerned  about  the  credit  of  the  State,  about  the  welfare  of  the  States, 
as  the  gentlemen  who  are  a  little  bit  timid  and  who  won't  go  into  this  under- 
taking; and  after  all,  there  is  an  excess,  gentlemen,  mind  you,  of  twenty-nin% 
million,  and  under  my  plan,  how  much  do  you  take  out  of  that  twenty- 
nine  million?  How  much  do  you  subtract  from  it?  Six  million  dollars,  or 
seven  million  dollars,  and  you  are  taking  out  a  sum  which  should  not  be 
there  at  all.    The  Constitution  never  contemplated  any  such  thing. 

Mr.  Stimson  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Stimson. 

Mr.  Stimson  —  Will  the  gentleman  yield  for  a  question  ? 

The  Chairman  —  Will  the  gentleman  yield  to  Mr.  Stimson  for  a  question^} 

Mr.  Wagner  —  Yes. 

Mr.  Stimson  —  You  mean,  six  million  dollars  in  one  year  ? 

Mr.  Wagner  —  Yes,  sir. 
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Mr.  Stimson  —  With  no  provision  against  doing  it  next  year? 

Mr.  Wagner  —  No,  because  there  is  the  other  provision  that  the  Comptroller 
mudt  determine  each  year,  —  we  have  got  a  very  elaborate  and  very  effective 
and  very  admirable  rule  by  which  the  Comptroller  determines  the  contribu- 
tion which  is  needed  to  pay  into  our  sinking  fund,  which,  at  maturity,  will 
satisfy  the  bonds. 

Mr.  Wagner  —  No,  you  don't  do  anything  of  the  kind.  You  use  the  accumu- 
lated excess  there  for  the  purpose  for  which  the  sinking  fund  was  created 
and  until  the  amount  in  the  sinking  fund  is  exhausted  and  other  sums  are 
needed  no  contribution  should  be  asked  for.  Now,  I  don't  total  that  together, 
I  say  have  the  sinking  fund  so  that  there  shall  be  absolute  protection  in 
favor  of  the  security  of  the' bond. 

Now  it  may  be  amusing,  this  thing  of  trying  to  relieve  the  situation.  No 
argument  was  presented  to  me  by  either  the  Chairman  or  anybody  else,  when 
I  put  the  question,  "Does  it  any  way  affect  the  security  of  the  bond?" 
(.  xr^  .,  (( jg  ^jjgj.g  anything  in  my  suggestion  which  will  interfere  in  any  way 
with  the  investment  1  "  *'  No."  Then  what  was  the  objection  ?  The  answer 
I  got  was  it  is  psychological;  the  stock  market  in  Wall  street  may  be  an- 
noyed at  your  interference  with  the  sinking  fund  and  they  may  not  go  — 
now  that  is  the  truth  and  you  may  smile  all  you  like,  and  I  don't  say  the 
motives  of  those  who  suggest  them  are  not  very  worthy,  but  I  simply  say 
it  is  a  mistaken  notion.  The  theory  is  it  may  have  a  psychological  effect  on 
them,  they  may  not  know  the  real  effects  and  thinking  there  is  interference 
with  our  securities  it  may  affect  the  price  of  our  bonds. 

Well,  now,  I  am  never  afraid  to  do  the  right  thing  and  the  people  will 
know  the  right  thing  here,  and  there  is  no  class  of  people  who  keep  such  a 
careful  watch  upon  our  sinking  funds  as  the  gentlemen  who  are  constantly 
either  speculating  or  investing  in  them,  and  they  know  the  facts  and  they 
know  their  security  has  not  been  interfered  with  in  any  way. 

Now,  I  would  not  be  so  earnest  in  my  desire  to  have  this  additional  relief 
if  it  were  not  for  the  fact  that  we  are  promised  a  direct  tax  of  nineteen  mil- 
lions. In  the  city  of  New  York  there  is  a  depression  which  will  make  any 
relief  a  mighty  welcome  thing  to  each  taxpayer.  I  predict  that  the  nineteen 
million  direct  tax  will  mean  to  many  of  our  real  estate  owners  absolute  con- 
fiscation and  every  dollar  of  which  we  can  relieve  them  will  be  a  mighty  — 
well,  I  was  going  to  say  charitable,  but  certainly  a  just  thing  to  do,  especially 
as  he  is  the  one  who  contributed  this  excess  into  this  fund  and  it  is  for  that 
reason  that  I  am  urging  it.  Otherwise,  perhaps,  I  would  not  urge  it  so 
earnestly,  if  it  did  not  meet  with  the  approval  of  those  here  in  authority  who 
have  been  the  authors  of  this  Proposed  Amendment. 

Mr.  Stimson  —  Mr.  Chairman,  I  will  only  take  a  word  in  reply. 
I  do  not  read  the  proposition  which  has  been  submitted  by  Senator  Wagner 
with  the  same  limitations  and  with  the  same  innocence  of  design  as  he  read 
it,  or  innocence  of  result. 

According  to  my  reading  of  it,  it  would  permit  the  amount  in  the  sinking 
fund,  as  now  stated,  any  surplus  above  the  amount  required,  which,  as  he 
states,  is  $29,000,000  in  the  aggregate,  to  be  used  in  reducing  the  contribution 
to  the  sinking  fund,  or  to  be  used  to  pay  the  interest  on  the  bonds.  There 
is  no  limit  to  be  placed  as  to  the  extent  as  to  which  that  would  be  done.  The 
extent  of  time  or  years,  or  the  extent  of  years  to  which  that  could  be  done. 
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Now,  the  simple  answer  to  that  is,  as  I  tried  to  explain  this  morning  — 
Mr.  Wagner  —  Will  the  delegate  yield? 
•Mr.  Stimson  —  Yes. 

Mr.  Wagner  —  The  surplus  as  stated  in  the  proposal,  isn't  it  so  that  noth- 
ing can  be  used  except  the  surplus? 

Mr.  Stimson  —  Yes.  And  that,  as  the  delegate  has  just  stated,  is  $29,000,000. 
He  now  tells  us  he  only  proposes  to  use  six  million  of  that.  I  say  that  it  was 
the  purpose  of  the  Committee  that  not  one  dollar  of  that  should  he  used  and 
that  no  other  method  will  satisfy  the  honor  of  the  situation.  Why  the  gentle- 
man stops  at  next  year,  his  amendment  does  not  make  clear;  or  what  safe- 
guard he  proposes  to  suggest  that  what  is  proper  for  the  year  19<15  in  the 
exigencies  of  New  York  city  would  not  be  applicable  in  1916,  and  1917  and 
thereafter.  It  seemed  to  this  Committee  that  the  only  safe  rule,  the  only 
rule  in  honor  which  they  were  bound  to  follow,  was  the  rule  that  took  the 
amount  in  that  sinking  fund  as  it  has  been  represented  by  this  State  and  aa 
it  is  to-day  and  to  make  that  the  starting  point  below  which  we  should  not 
go.  I  should  dislike  very  much  to  have  this  State  put  in  a  position  to  be 
obliged  to  explain  why  it  was  not  more  than  six  millions  short,  if  you  please, 
next  year  under  what  the  Comptroller  had  stated  in  his  advertisement  and 
in  his  annual  reports  that  it  was  to-day. 

The  gentleman's  statement  to  the  effect  that  his  effort  is  on  behalf  of  the 
workingman  needs  only  a  word  of  answer.  On  no  class  of  the  community 
does  an  impairment  of  the  credit  of  a  State  or  a  county  or  a  city  fall  with 
greater  burden  than  on  those  who  pay  the  taxes  in  the  shape  of  the  poor 
man.  And  so  the  Committee  has  felt  without  any  doubt  that  in  working  for 
the  preservation  in  their  present  integrity  of  these  funds,  they  were  working 
in  the  interest  of  every  citizen  of  the  State,  from  top  to  bottom,  without  dis- 
tinction of  class  or  wealth. 

I  therefore  sincerely  hope  the  amendment  will  not  prevail. 

Mr.  A.  E.  Smith  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Smith. 

Mr.  A.  E.  Smith  —  I  think  that  after  the  very,  very  clear  explanation  that 
has  been  made  by  Senator  Wagner  that  this  Convention  should  adopt  his 
Proposed  Amendment  because  the  Chairman  of  the  Finance  Committee,  to  my 
way  of  thinking,  made  absolutely  no  reply  to  it.  The  thing  that  1  was 
anxious  to  know,  anxious  to  find  out,  was  how  Senator  Wagner's  proposition 
could  impair  the  credit  of  the  State.  The  only  reply  that  I  heard  from  the 
gentleman  was  that  he  did  not  propose  to  take  it  up. 

And  that  I  understood  was  with  an  emphasis  that  meant  whether  it  was 
right  or  whether  it  was  wrong. 

Now,  if  I  am  able  to  read,  according  to  page  6  of  his  own  bill,  he  proposes 
to  do  hereafter  the  very  thing  that  the  Senator  suggests  to  be  done  with  the 
excess  that  is  found  in  the  funds  at  the  present  time.  Now,  what  is  there 
so  sacred  about  these  funds  that  a  very  apparent  mistake,  a  blunder,  a  piece 
of  stupid  bungling  in  state  finance  cannot  be  here  and  now  rectified? 

Mr.  Stimson  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Stimson. 

Mr.  Stimson  —  Will  the  gentleman  yield? 

The  Chairman  —  Will  the  gentleman  yield  to  Mr.  Stimson  for  a  question? 

Mr.  Smith  —  Surely. 
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Mr.  Stimson  —  Does  the  gentleman  understand  the  difference  between  in- 
come and  principal? 

Mr.  Smith  —  Yes,  sir. 

Mr.  Stimson  —  Is  there  anything  about  the  section  to  which  you  refer 
which  proposes  to  apply  anything  more  than  the  income  of  any  fund  to 
future  contributions  or  to  interest? 

Mr.  Smith  —  What  is  there  more  sacred  about  the  income,  if  it  is  in  excess, 
than  there  is  about  money  raised  by  taxation  that  is  in  there  in  excess. 
That  is  the  point.  It  is  all  money.  Whether  it  comes  as  income  from  the 
investments  of  the  sinking  fimds,  or  whether  it  comes  out  of  the  general 
funds  of  the  State,  and  out  of  the  pockets  of  the  taxpayers,  it  is  all  money; 
and  there  is  nothing  any  more  sacred  about  the  taxpayer's  money  that  is 
there  in  excess  than  there  is  about  the  money  that  will  be  there  in  excess  as 
a  result  of  earnings. 

Mr.  Brackett  —  Mr.  Chairman. 

The  Chairman  —  Will  the  gentleman  yield  for  a  question? 

Mr.  Brackett  —  I  supposed  you  were  through. 

Mr.  Smith. —  I  suppose  I  am.  However,  I  wish  to  say  I  think  that  Sena- 
tor Wagner  has  made  an  absolutely  unanswerable  argument  and  the  only 
argument  against  is,  that  you  do  not  propose  to  do  it.  The  record  ought  to 
show  some  good  reason  for  not  doing  it. 

Mr.  Brackett  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  Saratoga,  Mr.  Brackett. 

Mr.  Brackett  —  I  do  not  regard  myself  as  singular  in  the  slightest  degree 
in  the  position  that  we  should  take  no  step  that  in  the  forum  of  law,  or  in 
the  forum  of  conscience,  would  be  regarded  as  impairing  to  the  extent  of  a 
penny  the  security  of  men  who  have  purchased  the  bonds  of  the  State  upon 
the  faith  of  any  provision  of  either  the  Constitution  or  the  statute. 

But  the  persons  who  have  thus  purchased  have  done  so  upon  the  faith 
either  of  some  provisions  of  the  Constitution,  or  of  the  law,  and  they  have 
no  right  to  require,  or  to  look  further  to  find,  any  other  different  security 
than  that  prescribed  by  law. 

Now,  when  it  comes  to  the  facts  with  respect  to  the  case  here,  I  do  not 
assume  to  have  any  knowledge;  but,  if  the  facts,  as  stated  by  the  delegate 
from  New  York,  Senator  Wagner,  are  correct,  that  there  has  been  shoveled 
into  this  sinking  fund,  or  the  sinking  funds,  in  excess  of  the  amounts  re- 
quired by  any  constitutional  provision,  or  any  law,  a  sum  of  money  amount- 
ing to  $29',000,000,  or  any  other  sum,  we  violate  no  provision  of  contract, 
and  we  do  no  violence  to  the  most  conscientious  regard  for  our  contracts, 
if  we  get  it  out  of  that  fund  just  as  quick  as  we  can. 

Why,  suppose,  Mr.  Chairman,  that  the  sinking  fund  requirements  be 
simply  that  ten  milions  of  dollars  should  have  been  put  in  there  by  a  certain 
year,  say  by  the  first  of  last  January,  that  through  the  mistake  of  some 
clerk  in  the  comptroller's  office,  or  of  the  comptroller  himself,  or  of  some 
official  somewhere,  there  should  have  been  put  into  this  fund  in  the  book- 
keeping of  the  State,  and  the  securities  actually  delivered  into  the  fimd  in 
this  case,  the  sum  of  twenty-nine  million  dollars.  Could  there  be  any  doubt 
that  the  very  official  who  has  blundered  and  who  put  the  securities  into  the 
fund  ought  to  get  it  out  just  as  quick  as  he  could,  either  through  bookkeep- 
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ing  or  through  the  actual  abstraction  of  the  securities  from  those  funds^  and 
replacing  them  where  they  belonged? 

I  can  conceive  of  no  possible  reason  that  could  be  urged  in  the  case  sup- 
posed against  getting  the  excess  that  has  thus  been  put  into  the  fund  by 
mistake,  by  a  clerical  mistake,  or  a  bookkeeping  mistake  —  I  can  conceive  of 
no  possible  reason  that  can  be  urged  why  that  should  not  be  taken  out  just 
as  quick  as  it  could. 

Now,  is  the  situation  different  here,  because  we  must  all  agree  on  the  rule 
of  law  and  the  rule  of  morals  —  is  the  situation  different  here  and  are  there 
any  facts  within  the  information  of  the  learned  chairman  of  the  Committee 
on  Finance  that  make  the  situation  any  different  from  the  case  supposed? 

Mr.  Stimson  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Stimson. 

Mr.  Stimson  —  Will  the  gentleman  yield? 

The  Chairman  —  Will  the  gentleman  from  Saratoga  yield  to  the  gentle- 
man from  New  York,  Mr.  Stimson? 

Mr.  Brackett  —  Certainly. 

Mr.  Stimson  —  Every  dollar  that  is  in  the  sinking  fund,  as  far  as  I  know, 
has  been  put  in  under  an  expressed  provision  of  this  State.  The  statutes  of 
this  State  provide  that  for  either  one  of  these  funds  there  shall  be  imposed 
for  each  year  after  this  act  goes  into  effect,  until  all  the  bonds  issued  under 
the  authority  of  this  act  shall  be  due,  an  annual  tax  of  twelve  one-thousandths 
of  a  mill,  and  so  it  goes  on. 

Mr.  Brackett  —  And  that  has  resulted  in  this  large  surplus  about  which 
we  are  inquiring  ? 

Mr.  Stimson  —  That  has  resulted  in  what  has  been  referred  to  as  a  surplus. 
By  that  is  meant  not  that  there  is  in  any  fund  an  amount  which  is  more 
than  sufficient  to  pay  the  debt  which  the  fund  is  supposed  to  meet. 

Mr.  A.  E.  Smith  —  Mr.  Chairman,  will  the  gentleman  yield? 

The  Chairman  —  Will  the  gentleman  from  Saratoga  yield  to  the  gentleman 
from  New  York,  Mr.  Smith? 

Mr.  A.  E.  Smith  —  I  would  like  to  ask  the  Chairman  of  the  Finance  Com- 
mittee is  there  any  statute  which  provides  that  payment  must  be  made  before 
the  boii&  is  sold? 

Mr.  Stimson  —  There  is  a  statute  that  provides  that  there  shall  be  levied 
a  certain  tax  and  a  certain  amount  raised  each  year,  annually,  for  this  pur- 
pose, and  under  that  statute  the  money  was  collected  and  paid  into  the  fund 
to  which  the  gentleman  from  New  York  refers. 

Mr.  A.  E.  Smith  —  That  does  not  answer  my  question.  I  asked,  is  there 
any  statute  that  claims  that  this  money  must  be  paid  in  before  the  bond  is 
issued? 

Mr.  Stimson  —  The  particular  statute  to  which  I  refer  is  such  a  statute. 

The  Chairman  —  The  delegate  from  Saratoga  has  the  floor. 

Mr.  Brackett  —  Well,  Mr.  Chairman,  if  we  ar«,  either  through  constitutional 
limitations,  or  through  some  mistaken  statutes,  so  miunmified  and  trussed  up 
that  we  cannot  correct  such  a  condition  as  is  alleged  to  exist,  then  I  can  only 
say  that  it  is  a  most  miserable  situation. 

It  cannot  be,  I  submit,  Mr.  Chairman,  that  there  can  be  anything  offensive 
In  taking  out  of  a  fund  something  that  ought  not  to  have  gone  in  there  aad 
restoring  it  to  its  proper  place  for  the  benefit  of  the  taxpayers. 
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If  it  is  true,  as  the  delegate  from  New  York,  Senator  Wagner,  says, 
t  jftt  when  the  ninety-nine  millions  of  dollars  of  bonds  to  build  the  Barge 
caial  was  provided  for,  that  there  was  a  provision  that  the  sinking  fimd 
should  commence  'before  there  were  any  bonds  issued,  I  must  say  that  I  can 
see  no  possible  wrong,  but  I  can  see  a  very  great  measure  of  relief  in  taking 
that  fimd  and  in  placing  it  where  it  would  be  for  the  benefit  of  the  taxpayers. 

Now,  I  am  following  mighty  closely  on  the  heels  of  my  honored  leader  in 
this  proposition  as  to  the  finances  of  the  State  and  I  am  putting  my  small 
feet  in  his  big  financial  tracks,  but  I  must  confess  that  if  the  state  of  facts 
is  as  detailed  by  the  delegate  from  New  York,  Mr.  Senator  Wagner,  I  am 
only  too  glad  and  m^hty  anxious  to  labor  for  and  to  vote  for  and  to  help 
such  relief  as  would  come  from  the  proposition  he  makes. 

Mr.  Wagner  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Wagner. 

Mr.  Wagner  —  Just  to  make  it  a  little  more  clear,  perhaps,  if  I  have  not 
made  myself  clear  to  the  Ccmvention,  and  particularly  to  Senator  Brackett, 
and  it  is  this:  That  the  obligation  of  the  State  to  the  bondholder,  about 
which  we  hear  a  good  deal  of  Fourth  of  July  oratory  and  no  real  facts,  is 
this,  and  it  is  a  provision  of  the  Constitution :  "  The  Legislature  shall  ap- 
propriate Annually  to  the'  sinking  fund  money  in  amount  sufficient  to  pay 
such  interest  and  pay  and  discharge  such  principal  of  debt  when  it  shall  be- 
come due  and  payable." 

That  is  the  obligation  of  the  State  to  the  bondholder  as  declared  in  the 
fundamental  law.  Now,  it  is  that  and  nothing  more.  This  is  Article  VII, 
Section  4,  at  the  very  end  of  it;  and  when  by  some  mistake,  and  it  was  a 
mistake,  an  accumulation  has  been  created  and  money  has  been  exacted  from 
our  taxpayers  unjustly,  why  then,  under  the  Constitution,  we  can  remedy  that, 
for,  let  me  call  your  attention  to  another  section  of  the  Constitution  which 
had  in  mind  just  such  situations  as  these.  Now,  see  whether  I  am  trying  to 
impair  the  credit  of  the  State,  or  the  honor  of  the  State;  and  without 
egotism  I  have  lent  my  services  and  made  my  contribution  to  the  State, 
showing  that  I  have  some  regard  for  the  honor  and  welfare  of  the  State. 
Perhaps  I  have  made  more  financial  sacrifices  than  others  who  preach  a  good 
deal  about  their  interest  in  the  welfare  of  the  State. 

Now,  let  me  look  at  Section  11,  at  the  very  end:  "In  the  event" — this  is 
constitutional,  having  in  mind  a  situation  just  as  is  now  before  us:  "In 
the  event  such  money  so  set  apart  in  any  fiscal  year  be  sufficient  to  provide 
for  such  sinking  fund," —  a  sinking  fund  for  principal  and  interest  — "  a  di- 
rect tax  for  such  year  need  not  be  imposed  and  collected  as  required  by  the 
provisions  of  Section  4  of  Article  VII." 

In  other  words,  the  Constitution  recognizes  that  there  may  come  a  timS 
from  an  inequality  in  the  contribution  that  there  would  be  an  excess,  and 
then  they  said  you  need  not  make  any  contribution  that  year;  but  you  may 
take  the  money  from  your  sinking  fund  which  is  in  excess  and  use  it  for  the 
purposes  for  which  the  fund  was  created,  which  is  the  principal  and  interest. 

And,  at  this  last  session  of  the  Legislature,  they  did  the  very  thing  for  which 
I  am  pleading  now.  They  failed  to  provide  any  contribution  for  principal 
or  interest  in  sinking  fund  number  three.  Why?  Because  those  in  authority, 
and  I  hope  the  gentleman  from  Albany  knew  of  the  situation,  realized  that 
there  was  an  excess  there  sufficient  to  meet  both  principal  and  interest  and 
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80  the  interest,  the  contribution  to  sinking  fund  number  three,  will  have  to 
be  paid  out  of  that  sinking  fund  this  year  without  any  provision  or  appro- 
priation from  the  Legislature  or  from  the  general  fiuid. 

So  that  in  this  session  of  the  Legislature,  and  in  this  administration,  it  was 
recognized  as  honorable,  the  very  principle  for  which  I  am  contending;  and 
the  last  session  of  the  Legislature  recognized  as  honorable  the  thing  for  which 
I  am  contending;  and  they  had  in  mind  to  reduce  as  much  as  possible  our 
necessary  direct  tax  so  as  to  relieve  the  taxpayer  from  an  unnecessary  burden, 
so  long  as  there  was  sufficient  money  in  our  sinking  fund  to  meet  these  obli- 
gations. 

So  that  under  the  Constitution,  I  am  right,  and  in  answer  to  that  conten- 
tion, what  is  given  ?  The  Chairman  —  I  know,  not  intentionally  to  slur  me  — 
said,  in  effect,  "  Oh,  it  requires  no  answer,  what  the  gentleman  says."  Well, 
that  is  always  the  answer  of  one  who  has  no  facts  to  present  in  answer  to  his 
opponent.  I  am  contending  for  the  bondholders  and  the  taxpayers.  The 
bondholders'  security  is  not  affected,  and  the  taxpayer  is  entitled  to  justice 
from  us. 

Mr.  C.  A.  Webber  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Webber. 

Mr.  C.  A.  Webber  —  Let  me  give  a  homely  illustration  of  how  this  strikes  me. 
I  bought  something  for  ten  dolfars  and  I  made  an  agreement  with  my  creditor 
that  I  would  pay  that  ten  dollars  by  accumulating  it  in  even  amounts  dur- 
ing a  period  of  ten  weeks,  until  I  had  the  full  amount  accumulated,  then  he 
would  be  satisfied  to  give  me  that  credit.  Suppose  I  made  a  mistake  and 
that  instead  of  accumulating  a  dollar  a  week,  all  that  was  required  of  me, 
I  accumulated  a  dollar  and  a  half  a  week,  and  at  the  end  of  five  weeks  I 
found  I  had  seven  dollars  and  a  half  accumulated.  Can  anyone  say  —  can 
my  creditor  or  anyone  else  say,  that  I  would  not  be  justified  in  turning  around 
and  taking  the  excess  of  $2.50  and  doing  as  I  pleased  with  it. 

Mr.  Clinton  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Clinton. 

Mr.  Clinton  —  I  do  not  quite  know  what  the  amendment  proposed  by  Mr. 
Wagner  is  and  I  would  like  to  hear  it. 

The  Chairman  —  The  Secretary  will  again  read  the  amendment  proposed 
by  Mr.  Wagner. 

The  Secretary  —  On  page  6,  strike  out  lines  7,  8,  9,  10,  and  11,  and  insert 
in  place  thereof  the  following: 

"Any  surplus  above  the  amount  required  to  provide  the  sinking  fund 
herein  constituted  for  the  payment  of  each  bond  at  maturity  which  has  been 
raised  by  taxation  or  provided  in  any  other  manner  or  shall  be  raised  or 
provided  in  the  future  for  the  payment  of  such  bonds,  shall  be  used  to  reduce 
the  contribution  to  the  sinking  fund,  or  to  reduce  the  amount  required  to  pay 
the  interest  on  such  bonds  and  for  no  other  purpose  whatsoever." 

Mr.  Clinton  —  If  I  understand  the  amendment,  the  purport  of  it  is,  that 
so  far  as  present  conditions  are  concerned,  to  remove  from  the  sinking  funds, 
what  is  claimed  to  be  in  excess  of  the  amount  necessary  to  amortize  bonds 
within  the  time  or  at  the  time  when  they  fall  due. 

The  proposition  is  one  which  naturally  appeals  to  the  gentleman  who  has 
raised  seven  dollars  and  a  half,  when  he  should  only  have  raised  five,  and  it 
is  quite  likely  to  appeal  to  those  who  do  not  understand  the  situation. 
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As  I  am  one  of  the  criminals  responsible  for  the  condition  of  the  canal 
fund  I  beg  leave  to  give  a  simple  statement  of  the  construction  of  the  Consti- 
tution as  it  exists,  which  was  arrived  at  by  myself  and  others,  when  tfie 
canal  improvement  bill  of  1903  was  prepared,  presented  in  the  Legislature 
and  passed  by  it,  and  I  wish  to  say  that  the  conclusion  which  we  came  to  as 
the  proper  construction  of  the  Constitution  has  never  been  questioned  until 
within  the  past  two  or  three  administrations  within  this  State,  and,  so  far 
as  my  opinion  goes,  there  is  no  reason  to  question  it. 

There  has  been  no  mistake  whatever  in  the  raising  and  inclusion  in  the  canal 
sinking  fund  of  the  amount  that  is  now  in  that  fund,  although  it  is  true  that 
if  the  same  principle  were  carried  out  in  the  future,  it  would  be  following  out 
a  financial  plan  which  is  radically  wrong. 

The  situation  at  the  time  the  canal  bill  was  passed  was  this:  The  Constitu- 
tion provided  that  no  debt  should  be  created  '"imless  such  debt  shall  be 
authorized  by  law,  for  some  single  work  or  object,  to  be  distinctly  specified 
therein,  and  such  law  shall  impose  and  provide  for  the  collection  of  a  direct 
annual  tax  to  pay,  and  sufficient  to  pay,  the  interest  on  such  debt  as  it  falls 
due,  and  also  to  pay  and  discharge  the  principal  of  such  debt  within  the  " — 
as  it  then  stood,  eighteen  years  —  but  as  afterwards  modified  — "  within  fifty 
years  from  the  time  of  the  contracting  thereof." 

The  only  construction  which  could  be  put  upon  that  is  that  to  make  a 
referendiun  valid,  the  law,  as  specified  here,  —  the  law  which  is  presented 
to  the  people  to  vote  upon  must  provide  for  the  raising  of  a  sufficient  sum, 
or  the  imposition  of  a  direct  annual  tax,  sufficient  to  pay  the  interest  and 
principal. 

Now,  the  only  way  that  must  be  included  in  the  law,  —  it  will  not  be 
necessary  hereafter,  if  this  financial  plan  be  adopted,  —  the  only  way  to  de- 
termine what  was  a  sufficient  amount  to  pay  the  debt  when  due  was  by  in- 
cluding in  the  act  a  rate  based  upon  the  assessed  valuation  of  the  State  and 
to  produce  it  in  that  way  and  in  no  other  way. 

Mr.  Wagner  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Wagner. 

Mr.  Wagner  —  Will  the  gentleman  yield  for  a  question? 

Mr.  Clinton  —  Certainly. 

Mr.  Wagner  —  May  I  ask  the  gentleman  if  the  rate  fixed  in  any  particular 
law  was,  in  some  years,  not  sufficient  to  meet  the  indebtedness  at  maturity, 
because  of  the  lessening  of  the  assessed  valuation  of  real  estate,  what  then? 
Would  the  State  have  to  make  an  additional  contribution? 

Mr.  Clinton  —  The  State  would  have  to  put  it  in  as  a  result  of  this  pro- 
vision in  the  Constitution.  The  State  would  have  to  if  it  was  necessary  to 
keep  its  obligations  to  its  creditors  and  to  pay  them. 

Mr.  Wagner  —  May  I  ask  the  gentleman  another  question? 

Mr.  Clinton  —  Certainly. 

Mr.  Wagner  —  What  is  the  purpose  of  issuing  a  bond  for  fifty  years  if  it  is 
not  that  the  burden  should  be  distributed  equally  among  the  taxpayers  during 
those  fifty  years? 

Mr.  Clinton  —  I  will  come  to  that  in  a  moment.  I  am  now  talking  about 
the  law  and  the  question  whether  there  has  been  any  mistake  such  as  Senator 
Brackett  spoke  of,  in  including  this  money  in  the  sinking  fimd.  There  was 
the  law,  and  I  wish  to  say  this  further,  as  illustrating  the  necessity  of  fixin^r 
a  rate  based  upon  the  assessed  valuation. 
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After  this  act  was  passed,  its  constitutionality  was  attacked  by  eminent 
counsel,  and  one  of  the  arguments  made  before  the  Attorney-General  for  the 
purpose  of  securing  permission  to  bring  an  action  in  the  name  of  the  people 
of  the  State  to  declare  the  canal  improvement  act  void,  was  that  it  left  to 
the  Comptroller,  or  delegated  to  the  Comptroller  a  part  of  the  powers  of  the 
Legislature.  The  answer  was,  of  course,  that  the  Comptroller's  duties  per- 
formed by  him  were  merely  clerical.  It  was  insisted  that  the  statute  must 
have  fixed  a  sum  and  that  without  knowledge  of  when  the  bonds  would  be 
issued. 

There  was  the  law.  I  wish  to  say  to  the  gentleman  that  those  who  were 
interested  in  the  improvement  of  the  canals  for  the  benefit  of  the  State  took 
into  consideration  every  circumstance  which  presented  itself  for  the  purpose 
of  adjusting  that  very  thing,  not  on  the  basis  of  serial  bonds,  because  that 
was  impossible;  but  for  the  purpose  —  assessed  valuation  in  State  roads  — 
of  adjusting  the  amount  to  be  raised,  so  that  we  could  arrive  at  a  proper 
amortization.  Now  that  rate  of  interest  has  been  changed  from  time  to  time. 
Whether  or  not  that  was  constitutional  is  not  the  question,  but  it  was 
changed.  By  changing  the  rate  as  the  assessed  valuation  raised,  not  lowered 
sufficiently.  I  doubt  the  constitutionality  of  those  acts  but  the  effort  was 
made.  But  every  one  of  those  acts  was  in  compliance  with  the  law,  and  the 
original  act  necessarily  drawn  from  a  legal  point  of  view  —  this  money  has 
gone  into  that  sinking  fund  and  it  has  gone  there  pursuant  to  law. 

Now,  every  bond  that  has  been  sold  has  been  sold  on  the  faith  of  the  pro- 
visions of  that  law.  The  gentleman  may  not  think  so,  but  if  he  will  inquire 
of  the  Comptroller  the  difficulties  they  have  had  in  placing  on  the  market 
one  hundred  —  I  am  going  to  call  it  $101,000,000,  because  I  imagine  by  this 
time  the  full  amount  of  the  bonds  have  issued,  or  very  nearly,  he  will  find 
that  he  was  dealing  with  men  who  were  relying  upon  these  very  provisions 
of  the  statute,  upon  there  being  a  sinking  fund,  which  absolutely  would  take 
care  of  all  bonds  and  upon  that  sinking  fund  not  being  interfered  with,  and 
the  reason,  gentlemen,  is,  and  it  will  appeal  to  you  in  a  moment,  that  the 
holders  of  the  bond  cannot  sue  the  State  and  their  only  security  is  the  aver- 
age over  their  payment  to  the  sinking  fund,  and  that,  I  think,  is  what  the 
chairman  of  this  Committee  meant  when  he  said  that  the  question  of  the 
honor  of  the  State  was  involved,  that  the  suggestion  required  no  answer. 

One  thing  more.  Now  does  the  taxpayer  gain,  except  temporarily,  if  this 
money  is  taken  out?  Instead  of  being  in  bank  and  drawing  three  per  cent., 
I  believe  that  is  about  what  it  does  draw,  Mr.  Chairman? 

Mr.  Stimson  —  Three  and  a  half  per  cent. 

Mr.  Clinton  —  Three  and  a  half  per  cent.  It  is  devoted,  I  may  say,  to 
current  expenses.  I  don't  know  to  what  other  purpose  it  can  be  devoted. 
Part  of  it  may  be  devoted  to  interest,  but  that  can  be  done  without  any  such 
amendment  as  is  suggested. 

Mr.  Wagner  —  Will  the  delegate  yield? 

Mr.  Clinton  —  Yes. 

Mr.  Wagner  —  You  say  that  without  my  amendment  the  excess  in  the  sink- 
ing fund  may  be  used  for  interest  on  the  bond? 

Mr.  Clinton  —  I  don't  know  what  the  practice  of  the  Comptroller  is.  The 
sinking  fund,  all  moneys  raised  under  this  law  are  applicable  to  interest 
and  principal. 
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Mr.  Wagner  —  Will  the  delegate  yield  again  ? 

Mr.  Clinton  —  Certainly. 

Mr.  Wagner  —  Well,  now,  that  is  all  that  I  am  contending  for.  There 
can  be  no  objection  to  my  amendment  if  you  agree  with  me  as  to  what  the 
sinking  fund  is  created  for,  and  what  can  be  done  with  that  money.  That  is 
all  I  am  asking  for. 

Mr.  Clinton  —  Let  me  say,  in  answer  to  that,  if  that  course  has  not  beea 
pursued,  then  the  interest  has  been  paid  and  the  amount  in  the  sinking  fund 
kas  been  deposited  to  pay  the  principal  and  must  be  preserved. 

Mr.  Wagner  —  Exactly.     Will  the  delegate  yield? 

Mr.  Clinton  —  Yes. 

Mr.  Wagner  —  Now  let  me  inform  you,  because  I  have  studied  this,  that 
is  the  practice  the  Comptroller  has  followed.  He  has  used  the  fimd  of 
both  principal  and  interest,  and  if  you  will  look  at  all  the  appropriations 
which  have  been  made  to  pay  interest  on  bonds,  you  will  see  that  the  law 
provides  that  the  sums  shall  be  taken  out  of  the  sinking  fund  and  paid  to 
the  bondholder  for  interest.  Now,  that  is  all  I  am  seeking  to  do  here,  so  we 
are  in  perfect  accord. 

Mr.  Clinton  —  We  are  not  in  perfect  accord,  Mr.  Wagner,  for  this  reason: 
If  the  practice  has  been  to  make  deposits  in  that  sinking  fund  for  interest 
and  principal  on  maturity,  then  your  amendment  is  not  necessary.  If  it 
has  not,  then  the  principal  must  be  preserved  to  preserve  the  honor  and  credit 
of  the  State. 

Mr.  Wagner  —  If  the  delegate  will  yield  again?  We  are  adopting  a  new 
Constitution. 

Mr.  Clinton  —  I  know  it,  and  the  new  provision  does  not,  as  I  read  it, 
interfere  with  the  proper  amortization  of  these  bonds,  nor  does  it  do  — 

Mr.  Wagner  —  Yes,  it  does.  Will  the  delegate  yield  again?  Yes,  it  does; 
because  by  the  specific  provision  of  page  6,  lines  7  to  11,  you  say  what  shall 
be  done  with  the  money  in  the  sinking  fund,  and  that  only  when  the  income 
exceeds  the  interest  due  then  you  may  use  the  surplus. 

Mr.  Clinton  —  "  If  the  income  of  any  such  fund  in  any  year  is  more  than 
a  sum  which  if  annually  added  to  such  fund  would,  with  the  fund  and  its 
accumulations  as  aforesaid,  retire  the  debt  at  maturity,  the  excess  income 
may  be  applied  to  the  interest  on  the  debt  for  which  the  fund  was  created." 

Well,  that  applies  to  the  future  entirely. 

Mr.  Wagner  —  Exactly.  I  am  trying  to  provide  for  the  future.  Will  the 
delegate  yield  again? 

Mr.  Clinton  —  Yes,  but  not  too  often. 

Mr.  Wagner  —  I  said  will  the  delegate  yield  again? 

Mr.  Clinton  —  Yes,  but  I  say  not  too  often. 

That  applies  to  the  future  and  it  protects  the  present  sinking  fund. 

Now,  Mr.  Chairman,  what  I  wish  to  say  is  simply  this,  that  if  that  money 
be  taken  out,  if  that  money  be  taken  out,  it  will  have  to  be  replaced  in  the 
future.  There  is  one  other  thing  —  and  therefore  the  relief  to  the  taxpayer 
and  all  that  is  only  temporary  relief,  at  a  cost  which  may  imperil  the  plac- 
ing of  bonds  in  this  State  in  the  future. 

There  is  one  other  thing  to  which  I  wish  to  call  attention.  Reference  has 
been  made  by  the  Senator  to  the  condition  of  New  York  city.  If  I  am 
correct,  the  assessed  value  is  about  $11,000,000.     If  the  $27,000,000  to  hr 
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raised  by  the  referendum  is  approved  by  the  people,  in  order  to  pay  the 
principal  on  one  million  dollars,  one-tenth  of  a  mill  is  all  that  it  will  be 
necessary  to  assess,  and  one-tenth  of  a  mill  would  be  imposed  upon  the  poor 
real  estate  owner  in  New  York  city  owning  property  assessed  at  one  million  — 
a  tax  of  only  one  hundred  dollars  would  be  imposed. 

Mr.  Wagner  —  Mr.  Chairman. 

Mr.  Low  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Low. 

Mr.  Low  —  I  am  so  much  in  sympathy  with  what  Senator  Wagner  wishes 
to  accomplish,  that  when  this  question  was  first  raised  in  the  Committee  on 
State  Finances,  I  declined  to  commit  myself  to  the  position  which  the  Com- 
mittee has  taken  until  I  could  make  inquiry  as  to  the  probable  effect  of 
pursuing  a  diflferent  course.  I  do  think  it  a  very  great  hardship  upon  the 
people  of  New  York  that  there  should  be  an  excess  of  $29,000,000  in  the 
sinking  fund,  in  excess  of  the  actual  needs.  I  inquired  not  of  men  who  have 
bonds  of  the  State,  but  of  men  who  sell  bonds  of  the  State,  what  would  be  the 
probable  effect  of  pursuing  the  policy  that  the  Senator,  the  delegate  from 
New  York  has  so  eloquently  urged  upon  us,  and  I  received  the  reply  that 
it  would  be  very  hazardous  to  the  credit  of  the  State,  and  for  this  reason: 
The  sinking  fimd  to-day  is  $40,000,000,  and  that,  as  the  Senator  has  said, 
is  a  surplus  of  $29,000,000.  With  $6,000,000  taken  out,  those  who  look  at 
the  sinking  fund  of  the  State  next  year  will  find  $34,000,000,  and  at  the  end 
of  five  or  six  or  seven  years  if  that  process  goes  on  the  sinking  fund  would 
be  reduced  to  $15,000,000,  or  $16,000,000.  It  is  a  simple  question,  I  think, 
which  he  may  ask  himself,  whether  men  who  are  buying  bonds  of  the  State, 
who  want  to  buy,  feel  that  they  are  as  secure  with  a  sinking  fund  in  1920  of 
fifteen  or  sixteen  million  dollars,  as  they  would  be  if  we  keep  the  sinking  fund 
at  forty  million  dollars  and  add  to  it  in  the  manner  proposed  by  this  1^8- 
lation.  In  my  mind  it  is  not  a  question  of  budget.  I  could  do  what  the 
Senator  proposes  to  do  with  a  good  conscience,  but  it  is  a  question  of  judg- 
ment and  effect  of  the  reducing  of  the  fund  year  after  year  until  it  is  only 
one-half  what  it  is  now.  The  best  financial  judgment  that  I  can  get  is  that 
that  would  be  hazardous  to  the  credit  of  the  State.  That  is  why  I  gave  my 
consent  to  the  position  taken  by  the  Committee. 

Delegates  —  Question.     Question.     Question.     Question. 

The  Chairman  —  The  question  is  on  the  amendment  — 

Mr.  Wagner  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Wagner. 

Mr.  Wagner  —  I  did  want  to  make  a  slight  explanation,  Mr.  Chairman,  and 
show  how  our  minds  are  running  here. 

The  distinguished  delegate  from  Buffalo,  Mr.  Clinton,  first  stated  that  there 
was  no  need  of  my  amendment  because  the  thing  which  I  have  suggested  could 
he  done  now.  But  when  I  pointed  out  to  him  that  this  was  for  the  future 
and  for  a  new  Constitution,  I  was  sorry  to  see  him  then  abandon  the  con- 
viction he  expressed  only  just  before  and  take  up  some  new  theory  and  find 
a  way  of  opposing  my  proposition. 

Delegates  —  Question.     Question. 

The  Chairman  —  The  question  is  on  the  amendment.  All  in  favor  of  the 
amendment  will  say  Aye.  Those  opposed  No.  The  Noes  appear  to  have  it. 
The  Noes  have  it  and  the  amendment  is  lost. 
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Mr.  Stimson  —  Mr.  Chairman,  I  move  the  adoption  of  the  section  as  read.  ' 

The  Chairman  —  The  question  is  on  the  adoption  of  Section  No.  6. 

Mr.  Latson  —  Mr.  Chairman,  before  that  question  is  put,  there  is  one  phase 
of  this  question  which  is  troubling  me.  I  assume  it  has  had  the  careful  con- 
sideration of  the  Chairman  of  Finance  and  perhaps  he  may  enlighten  me. 
These  bonds  unquestionably  contain  a  provision  specifically  providing  the 
amount  to  be  paid  each  year  into  the  sinking  fund  or  embodied  in  the  statute 
in  such  form  that  the  amount  is  capable  of  absolute  determination.  Now 
that  being  so  —  I  understand  that  that  is  so,  is  it,  Mr.  Chairman?  Will  the 
Chairman  of  the  Finance  Committee  kindly  inform  me  if  I  am  correct? 

Mr.  Stimson — Ihe  bonds  contain  an  expressed  reference  to  the  statutes 
under  which  this  is  levied. 

Mr.  Latson  —  Which  enables  one  to  determine  the  exact  amount  payable 
into  the  sinking  fund  each  year;  am  I  correct  in  that  assumption? 

Mr.  Austin  —  If  I  may  reply,  the  statute  prescribes  a  fixed  tax  rate  to  be 
leviM  upon  them  each  year. 

Mr.  Latson  —  That  being  so,  it  seems  to  me  that  this  measure  contemplates 
that  the  payments  into  the  sinking  fund  in  the  future,  that  is,  after  the 
adoption  of  this  Proposed  Constitutional  Amendment,  shall  be  ascertained 
by  a  different  method  and  shall  no  longer  consist  of  the  payments  themselves, 
nominated  in  the  contract  itself,  but  shall  be  payments  to  be  dependent  upon 
fhe  appraisal,  the  opinion  and  the  actuarial  judgment  of  the  Comptroller,  and 
we  shall  be  substituting  for  that  the  actuarial  method  not  defined  by  that  con- 
tract, but  defined  by  the  Constitution,  and  I  should  be  glad  to  know  if  I  am 
correct  in  that  .assumption  or  not. 

Mr.  Stimson  —  The  delegate  has  touched  on  one  of  the  matters  most  care- 
fully considered  by  the  Committee,  but  he  has  omitted  to  observe  two  vital 
words  in  line  6,  on  page  6,  the  words  "  at  least.**  As  I  stated  this  mornihg, 
it  was  the  object  of  this  amendment  to  provide  a  new  and  certain  and  fixed 
remedy  without  disturbing  any  possible  contract  rights  in  a  greater  amount. 
Tlie  Conunittee  therefore  provided  that  the  Comptroller  or  the  Legislature  by 
appropriation  should  provide  at  least  that  amount  and  leave  any  amount  be- 
yond to  the  determination  of  the  courts  on  the  suit  of  any  bondholder  who 
wished  to  bring  it. 

Mr.  Latson  —  Mr.  Chairtnan,  I  hcui  no  doubt  I  would  receive  the  informa- 
tion and  that  my  mind  would  be  satisfied,  and  I  thank  the  Chairman  for  the 
information. 

The  Chairman  —  The  question  is  on  the  adoption  of  Section  No.  6. 

Mr.  Wagner  —  Mr.  Chairman,  we  have  heard  a  good  deal  about  the  con- 
tract made  by  these  different  referendums  fixing  the  rate  and  agreeing  in  the 
law  that  a  direct  tax  shall  be  made  on  the  assessed  valuation  of  our  real 
estate  to  collect  that  sum.  As  a  matter  of  fact,  since  1906  it  has  been  only 
once  that  a  direct  tax  was  levied  in  pursuance  of  that  referendum.  Don't  let 
us  guess  about  this. 

lie  Chairman  —  All  in  favor  of  the  adoption  of  Section  6  will  say  Aye, 
those  opposed  No.    The  Ayes  have  it  and  the  section  is  adopted. 

Mr.  Wickersham  —  Mr.  Chairman,  I  move  the  Committee  do  now  rise  and 
report  progress  and  ask  leave  to  sit  again  at  8:30  this  evening  in  continuation 
of  the  matter  now  before  the  body. 
The  Chainnan  —  Mr.  Wickersham  moves  that  the  Committee  do  now  rise. 
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report  progress  and  ask  leave  to  sit  again  to  continue  the  discussion  before 
us.    Those  in  favor  of  the  motion  say  Aye,  opposed  No.    It  is  agreed  to. 

(President  Hoot  resumes  the  Chair.) 

(Interruption  by  gavel.) 

Mr.  Latson  —  Mr.  President. 

The  President  —  The  Convention  will  come  to  order. 

Mr.  Latson  —  Mr.  President,  before  the  question  is  put  upon  this  motion 
to  adjourn  — 

The  President  —  The  report  of  the  Committee  of  the  Whole  must  first  be 
received. 

Mr.  Chairman. 

Mr.  McKinney  —  Mr.  President,  the  Convention  has  been  in  Committee  of 
the  Whole,  has  further  considered  the  order  of  the  day,  and  has  risen  and 
asks  leave  to  sit  again  at  8:30  this  evening. 

The  President  —  The  question  is  on  the  granting  of  leave  to  the  Committee 
of  the  Whole  to  sit  again  at  8 :  30  this  evening. 

Mr.  Latson  —  Mr.  President,  as  a  substitute  for  the  motion  offered  by  the 
chairman  of  the  Committee  of  the  Whole,  I  move  that  this  Convention  by 
imanimous  consent  continue  its  session  for  half  an  hour,  or  as  much  further 
time  as  may  be  necessary  for  the  Committee  of  the  Whole  to  resume  its 
consideration  of  the  special  orders  of  the  day. 

Mr.  Harawitz  —  Second  the  motion. 

The  President  —  Is  there  objection?  The  Chair  hears  none  and  leave  is 
granted  to  the  Committee  of  the  Whole  to  sit  again  forthwith,  the  session 
being  extended  for  half  an  hour  or  such  further  time  as  is  necessary  to  come 
to  a  vote  upon  the  report  of  the  Committee. 

Will  Mr.  McKinney  resume  the  chair? 

i  Mr.  McKinney  resimies  the  chair. ) 

The  Chairman  —  The  Convention  is  again  in  Conunittee  of  the  Whole.  The 
Clerk  will  read  the  next  section.  Section  11:  "  The  Legislature  shall  annually 
provide  by  appropriation  for  the  payment  of  the  interest  upon  and  in  in- 
stallments of  principal  of  all  debts  created  on  behalf  of  the  State  except  those- 
contracted  under  section  two  of  this  article,  as  the  same  shall  fall  due,  arid 
for  the  contribution  to  all  of  the  sinking  funds  heretofore  created  by  law,  of 
the  amounts  annually  to  be  contributed  under  the  provisions  of  Section  6 
of  this  article.  If  at  any  time  the  Legislature  shall  fail  to  make  any  such 
appropriation,  the  Comptroller  shall  set  apart  from  the  first  revenues  there- 
after received,  applicable  to  the  general  fund  of  the  State,  a  sum  suflScient 
to  pay  such  interest,  installments  of  principal,  or  contributions  to  such  sink- 
ing fund,  as  the  case  may  be,  and  shall  so  apply  the  moneys  thus  set  apart. 
The  Comptroller  may  be  required  to  set  aside  and  apply  such  revenues  as 
aforesaid,  by  writ  of  mandamus  at  the  suit  of  any  holder  of  said  bonds." 

The  Chairman  —  The  question  is  on  the  adoption  of  the  section  as  read. 
Are  you  ready  for  the  question? 

Mr.  Westwood  —  Mr.  Chairman,  I  am  well  advised  of  the  very  careful  and 
earnest  consideration  which  has  been  given  to  the  substance  of  this  proposed 
constitutional  amendment  as  well  as  the  exact  language  that  it  is  presented 
in,  and  it  therefore  requires  some  degree  of  boldness  on  my  part  to  suggest 
that  there  is  in  this  section  now  under  consideration  a  group  of  words  which 
the  Committee  upon  consideration  of  the  matter  that  I  am  not  about  to  speak 
of,  may  see  fit  to  strike  out.    At  line  9,  on  page  8,  it  is  provided  that  by  a 
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writ  of  mandamus  the  Comptroller  may  be  required  at  the  suit  of  any  citizen 
to  make  certain  disposition  of  these  funds.  Most  of  the  members  of  this 
Committee  know  that  the  Committee  on  the  Judiciary  has  \mder  advisement 
proposals  to  permit  the  enactment  of  a  short  practice  act  by  the  Legislature. 
The  Legislature  as  well  has  provided  for  a  commission  to  simplify  our  proce- 
dure and  the  members  of  this  Convention  are  recently,  within  a  few  days,  I 
think,  in  receipt  of  the  first  volume  of  the  three  volumes  which  will  form  the 
product  of  that  commission.  It  might  therefore  be  deemed  wise,  either  by  the 
agency  which  the  Convention  may  authorize  to  create  a  practice  act,  or  by 
the  Legislature  itself,  to  do  away  entirely  with  all  writs  and  especially  to  do 
aw;ay  with  the  writ  of  mandamus  and  substitute  therefor,  perhaps,  a  general 
form  of  action  which  will  cover  all  remedies. 

To  allow  these  words  "  by  writ  of  mandamus  "  appearing  at  the  end  of  line 
9  on  page  8,  may  well  be  considered  so  to  constitutionalize  the  writ,  or  so  to 
constitutionalize  mandamus  itself,  as  seriously  to  impede  the  work  of  the 
agency  which  the  Convention  itself  may  create,  or  seriously  to  impede  action 
by  the  Legislature  upon  the  process  of  simplifying  our  judicial  procedure. 
There  can,  it  seems  to  me,  be  no  objection  to  the  deletion  of  these  words  from 
the  Proposed  Amendment,  because  the  word  "  suit "  will  still  remain  in  that 
section  and  it  will  be  competent  for  any  bondholder  by  suit  to  compel  the 
Comptroller  to  make  the  proper  disposition  of  the  fund.  The  word  "  suit  ^ 
is  all-inclusive,  as  used  in  our  jurisprudence,  and  includes  not  only  writs  but 
actions  at  law  and  proceedings  in  equity.  It  therefore  suggests  itself  to  me 
that  the  Conunittee  might  well  consider  striking  out  these  words,  so  that  the 
work  of  the  agencies  to  which  I  have  referred  may  not  be  impeded.  I  would 
like  to  ask  the  Chairman  of  the  Committee  on  State  Finances  whether  or  not 
that  matter  has  been  considcrrd. 

The  Chairman  —  Mr.  Stimson. 

Mr.  Stimson  —  The  matter  was  considered  by  the  Committee.  The  con- 
siderations which  led  to  the  insertion  of  those  words  were,  first,  the  sugges- 
tion by  one  of  the  members  of  the  Committee  who  had  had  experience  in  those 
matters,  that  imder  the  existing  law  a  writ  would  not  lie.  I  understand  that 
there  is,  however,  some  question  about  that  in  some  later  decisions  which  indi- 
cated that  that  was  a  wrong  hypothesis.  A  further  purpose  was  to  enact 
clearly  the  ministerial  character  of  the  duty  which  the  Comptroller  was  to 
perform.  On  looking  over  it  now  in  the  light  of  the  suggestion  of  Mr.  West- 
wood,  I  am  inclined  to  accept  his  amendment  and  to  think  that  the  remaining 
portion  of  the  sentence  makes  clear  what  the  purpose  of  the  Committee  was, 
namely,  to  make  it  clear  that  it  was  a  ministerial  duty  and  that  any  bond- 
holder would  have  the  right  to  set  in  motion  the  machinery  necessary  to  eflfect 
it.  And  it  is  open  to  a  question  which  he  raises  which  had  not  been  considered 
before,  namely  the  possible  change  of  remedy  by  this  Convention  itself.  I  am 
perfectly  willing  and  would  accept  the  amendment  on  the  part  of  the  Com- 
mittee if  that  were  possible. 

The  Chairman  —  Does  the  gentleman  offer  an  amendment? 

Mr.  Westwood  —  I  offer  the  amendment  that  the  Committee  strike  out  from 
line  9  on  page  8  the  words  "  by  writ  of  mandamus  ". 

A  Delegate — And  the  comma? 

Mr.  Westwood  —  No,  I  think  the  comma  should  remain.  The  Commission 
on  Revision  will  take  care  of  that. 
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The  Chairman  —  The  question  is  on  the  adoption  of  the  amendment  to 
strike  out  the  words  —  the  Clerk  will  read. 

The  Secretary  —  Page  8,  line  9,  strike  out  the  words  *'  by  writ  of 
mandamus  ". 

The  Chairman — All  in  favor  of  adopting  the  amendment  will  say  Aye, 
opposed  No.    The  amendment  is  adopted. 

The  question  now  is  on  the  adoption  of  Section  11.  All  in  favor  of  the 
adoption  of  this  section  will  say  Aye,  opposed  No.     Section  11  is  adopted. 

The  Clerk  will  now  read  Section  12. 

The  Secretary  —  Section  12.  Debts  hereafter  authorized  for  the  improve- 
ment of  highways  shall  be  created  only  in  the  manner  provided  in  Section  4 
of  this  article.  No  provision  of  this  article  shall  be  deemed  to  impair  or 
affect  the  validity  of  any  debt  of  the  State  heretofore  contracted  or  any 
right  or  obligation  heretofore  created  between  the  State  and  any  of  its 
subdivisions. 

The  Chairman — The  question  now  is  on  the  adoption  of  Section  12. 

Mr.  Marshall  —  Mr.  Chairman,  for  the  sake  of  uniformity  of  expression,  I 
move  that  the  word  "  subdivisions  "  on  line  16,  page  8,  be  stricken  out,  and  in 
lieu  thereof  that  there  be  inserted  the  words  "  civil  divisions  ". 

Mr.  Stimson  —  I  have  no  objection  to  that  amendment. 

Mr.  Clinton  —  I  second  the  amendment. 

The  Chairman  —  The  Secretary  will  read  the  amendment. 

The  Secretary  —  By  Mr.  Marshall,  page  8,  line  16,  strike  out  the  word 
"  subdivisions  "  and  insert  in  place  thereof  the  words  "  civil  divisions  ". 

The  Chairman  —  All  in  favor  of  the  adoption  of  this  amendment  will  say 
Aye,  opposed  No.    The  amendment  is  adopted. 

The  question  now  is  on  the  adoption  of  Section  12  as  adopted. 

Mr.  Stimson  —  I  move  the  adoption  of  the  section  as  amended. 

The  Chairman  —  All  in  favor  of  that  motion  will  say  Aye,  opposed  No. 
Section  12  is  adopted. 

The  question  now  is  on  the  adoption  of  the  proposal  as  a  whole,  as  amended. 

Mr.  Stimson  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Stimson. 

Mr.  Stimson  —  Since  we  have  been  in  this  room,  my  attention  has  been 
called  to  a  typographical  error  in  the  enacting  clause.  I  move  to  amend  on 
line  1  of  page  1  so  as  to  read,  "  Sections  two,  four,  five,  eleven  and  twelve 
of  article  seven  ",  and  the  word  "  is  "  should  be  stricken  out  and  the  word 
"  are  "  substituted  in  the  same  line,  so  that  the  line  will  read  as  follows : 
"  Sections  two,  four,  five,  eleven  and  twelve  of  article  seven  of  the  Consti- 
tution are  hereby  amended  to  read  as  follows  ".     I  move  that  amendment. 

The  Chairman  —  The  Secretary  will  read  the  amendment. 

The  Secretary  —  Page  1,  line  1,  after  the  word  "two",  insert  "four,  five, 
eleven  and  twelve  " ;  strike  out  the  word  "  is  "  and  insert  in  the  place  thereof 
the  word  "  are  ". 

Mr.  Stimson  —  And  after  the  word  "  section  '*  insert  the  letter  "  s  ". 

Mr.  Westwood  —  May  I  make  a  motion  in  respect  to  this  bill?  I  intro- 
duced, Mr.  Chairman,  a  Proposed  Constitutional  Amendment  to  require  an- 
nual appropriations  to  be  made  for  the  upkeep  of  the  highways  of  the  State. 
I  notice  that  that  bill  which  I  introduced,  Introductory  No.  479,  is  named 
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in  the  body  of  the  bills  at  the  head  of  this  bill  which  this  seeks  to  act  as  a 
substitute  for.  I  do  not  find,  and  I  have  listened  to  the  discussion  this  after- 
noon very  carefully  and  with  a  good  deal  of  interest  —  I  do  not  find  that 
this  proposal  touches  the  subject  of  my  bill,  and,  fearing  lest  my  bill  may 
be  deemed  killed  by  the  adoption  of  the  bill  that  we  are  now  about  to  report, 
I  move  to  strike  out  of  the  introductory  part  of  this  measure  the  reference 
to  my  bill,  Introductory  No.  479. 

Mr.  Stimson  —  No  objection  to  that.  I  call  for  the  question  on  the  motion 
previously  made. 

The  Chairman  —  The  question,  first,  is  on  the  adoption  of  the  amendment 
proposed  by  the  delegate  from  New  York,  Mr.  Stimson,  as  read.  All  in  favor 
of  the  amendment  as  read  will  say  Aye,  opposed  No.    Carried. 

The  question  then  is  on  the  adoption  of  Mr.  Westwood's  amendment,  which 
the  Clerk  will  read. 

The  Secretary  —  In  the  introduction  strike  out  the  words,  "  Mt.  Westwood 
(Int.  479),". 

The  Chairman  —  All  in  favor  of  the  adoption  of  this  amendment  will  say 
Aye. 

Mr.  Quigg  —  Mr.  Chairman,  I  have  no  objection  to  it,  of  course,  only  I  do 
not  like  the  precedent  of  supposing  that  the  opinion  of  the  Committee  as  to 
what  it  is  reporting  about  in  any  way  binds  a  delegate  as  to  his  bill. 
Mr.  Westwood's  motion,  from  my  point  of  view,  is  entirely  unnecessary,  and 
while  I  have  no  objection  to  it,  I  hope  it  will  not  be  taken  as  a  precedent, 
because  it  might  make  trouble. 

The  Chairman  —  All  in  favor  of  the  motion  will  say  Aye. 

Mr.  Wagner  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Wagner. 

Mr.  Wagner  —  At  least  one  delegate  on  this  side  of  the  House  does  not 
know  what  we  are  voting  on.  Are  we  voting  on  a  bill  which  was  reported 
from  a  committee  and  is  now  on  general  orders? 

The  Chairman  —  The  Committee  is  voting  on  the  motion  of  Mr.  Westwood 
to  strike  from  the  introduction  any  reference  to  his  proposal.  No.  479. 

Mr.  Quigg  —  I  make  the  point  of  order  that  the  motion  is  not  in  order, 
that  we  are  not  enacting  the  introduction  at  all. 

The  Chairman  —  The  Chair  is  inclined  to  think  the  point  is  well  taken. 

Mr.  Stimson  —  I  move  the  adoption  of  the  entire  article  as  amended. 

The  Chairman  —  The  question  is  on  the  adoption  of  the  entire  article  as 
amended.  All  in  favor  of  adopting  it  will  say  Aye,  opposed  No.  The  entire 
article  is  adopted. 

Mr.  Wickersham  —  Mr.  Chairman,  I  move  that  the  Committee  do  now  arise 
and  report  its  action  to  the  Convention. 

The  Chairman  —  The  question  is  on  the  motion  of  the  delegate  from  New 
York.  All  in  favor  will  say  Aye,  opposed  No.  Carried.  The  committee  will 
rise. 

(The  President  resumes  the  Chair.) 

The  President  —  The  Convention  will  come  to  order. 

Mr.  HSKinney  —  Mr.  President. 

The  President  —  Mr.  Chairman. 

Mr.  McKinney  —  The  Convention  has  been  in  Committee  of  the  Whole,  and 
I  am  directed  to  make  the  following  written  report. 
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The  Secretary  —  The  Committee  of  the  Whole  having  had  under  considera- 
tion Proposed  Amendment  No.  777,  by  the  Committee  on  State  Finances, 
reports  in  favor  of  the  passage  of  the  same  with  amendments. 

The  President  —  The  question  is  upon  agreeing  to  the  report  of  the  Com- 
mittee. All  in  favor  of  agreeing  to  the  report  of  the  Committee  will  say 
Aye,  contrary  No.  The  Ayes  have  it  and  the  report  is  adopted,  and  the 
Proposed  Amendment  gees  to  the  order  of  third  reading  by  way  of  the  Com- 
mission on  Revision. 

Mr.  Wickersham  —  Mr.  President. 

The  President  —  Mr.  Wickersham. 

Mr.  Wickersham  —  I  desire  to  give  notice  that  on  Saturday  morning  I  shall 
call  up  the  motion  made  a  few  days  ago  to  determine  the  order  of  business 
by  the  Convention  on  Saturday  and  after  Saturday,  and  that  it  may  be 
necessary  to  have  a  call  of  the  House,  and  therefore  I  venture  to  express  the 
hope  that  we  may  have  a  full  attendance  on  Saturday. 

Mr.  Low  —  Mr.  President. 

* 

The  President  —  Mr.  Low. 

Mr.  Low  —  The  Committee  on  Cities  was  to  have  had  a  meeting  this  after- 
noon at  four  o'clock  to  consider  the  application  of  these  san^e  financial 
methods  to  the  cities,  so  far  as  they  would  be  applicable,  but  as  it  is  too  late 
for  the  Committee  .to  expect  to  hold  a  prolonged  meeting  this  afternoon,  I  will 
simply  say  that  I  would  be  glad  if  the  members  would  gather  in  the  Com- 
mittee room  for  a  few  moments  until  we  can  determine  when  we  shall  meet 
for  that  purpose. 

Mr.  C.  A.  Webber  —  Mr.  President. 

The  President  —  Mr.  Webber. 

Mr.  C.  A.  Webber  —  Mr.  President,  I  ask  unanimous  consent  at  the  request 
of  Mr.  Griflftn,  to  introduce  a  resolution  providing  for  the  correction  of  the 
calendar. 

The  President  —  The  Secretary  will  read  the  resolution  for  the  informa- 
tion of  the  Convention. 

The  Secretary  —  By  Mr.  C.  A.  Webber,  at  the  request  of  Mr.  Griffin. 
Moved,  that  in  the  printing  of  the  daily  calendar  the  pending  amendment  to 
introductory  No.  679,  printed  No.  756,  general  order  No.  28,  from  the  Com- 
mittee on  Taxation,  which  were  omitted  from  to-day's  calendar,  be  printed 
until  the  said  amendments  are  disposed  of  upon  the  resumption  of  the  con- 
sideration of  the  said  bill  in  general  orders. 

The  President  —  Is  there  objection  to  receiving  the  resolution  out  of 
order?  There  being  no  objection,  the  resolution  is  before  the  Convention. 
What  is  the  pleasure  of  the  Convention? 

Mr.  Westwood  —  I  ask  unanimous  consent  for  the  present  consideration 
of  the  resolution. 

Mr.  Wickersham  —  May  the  resolution  be  read? 

The  President  —  The  resolution  will  be  read  again. 

The  Secretary  —  Moved,  that  in  the  printing  of  the  daily  calendar  the 
pending  amendments  to  introductory  No.  670,  printed  No.  756,  general  order 
No.  28,  from  the  Committee  on  Taxation,  which  were  omitted  from  to-day's 
calendar,  be  printed  until  the  said  amendments  are  disposed  of  upon  the 
resumption  of  the  consideration  of  the  said  bill  in  general  orders. 
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The  President  —  Is  there  objection  to  the  present  consideration  of  the 
resolution?  All  in  favor  of  the  resolution  will  say  Aye,  contrary  No.  The 
resolution  is  agreed  to. 

Any  further  business  to  come  before  the  Convention? 

Mr.  Wickersham  —  Mr.  President,  I  move  we  adjourn. 

The  President  —  May  the  Chair  inquire  whether  it  is  the  understanding  of 
the  Convention  that  the  order  is  for  a  session  at  half  past  eight  this  evening, 
or  whether  that  order  is  to  be  vacated? 

Mr.  Wickersham  —  Mr.  President,  the  motion,  I  understood,  was  that  in 
case  the  matter  imder  consideration  was  not  finished,  the  Convention  should 
meet  at  8 :  30.  As  that  matter  was  finished,  I  presume  it  follows  —  in  order 
to  make  it  clear,  I  move  that  the  Convention  do  now  adjourn  until  to-morrow 
morning  at  10  o'clock. 

The  President  —  Will  the  gentleman  withhold  that  motion  for  one  an- 
nouncement? 

Mr.  Wickersham  —  Certainlv. 

The  Secretary  —  There  will  be  a  meeting  of  the  Committee  on  the  Judi- 
ciary at  8:30  o'clock  this  evening. 

The  President  —  Mr.  Wickersham  moves  that  the  Convention  do  now 
adjourn.  All  in  favor  of  that  motion  will  say  Aye,  contrary  No.  The  mo- 
tion is  agreed  to  and  the  Convention  stands  adjourned  until  10  o'clock  to- 
morrow morning. 

Whereupon,  at  5:55  p.  m.,  the  Convention  adjourned,  to  meet  at  10  a.  m., 
Friday,  August  6,  19'15. 
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Albany,  N.  Y.,  Friday^  August  6,  1915,  10  a.  m. 

The  President  —  The  Convention  will  please  be  in  order.  Prayer  will  be 
offered  by  the  Rev.  Charles  L.  Hall. 

The  Rev.  Mr.  Hall  —  It  is  very  fitting,  our  Father,  that  we  should  pause 
a  moment  to  recognize  Thy  goodness  and  return  our  thanksgiving  and  to 
invoke  the  continuance  of  Thy  mercies.  We  thank  Thee  that  here  on  our 
shores  the  experiment  has  been  tried  of  constitutional  government,  and  it 
has  been  such  a  success  that  other  peoples  seeking  to  better  their  condition 
have  been  following  the  pattern  our  fathers  set  for  them  to  their  profit. 
Grant,  our  Father,  Thy  blessing  upon  the  deliberations  of  this  body  this  day. 
Give,  we  pray  Thee,  the  wisdom  that  is  needed.  May  all  things  be  done  with 
an  eye  single  to  Thy  glory,  and  grant,  we  pray  Thee,  Thy  blessing  in  these 
trying  times  upon  our  nation  and  upon  all  the  States  and  upon  all  the  leaders 
of  thought,  and  we  pray  that  every  influence  that  tends  to  the  building  up  of 
truth  and  the  establishment  of  righteousness  may  be  owned  and  fostered  in 
Thee.  Hear  our  prayer  and  pardon  all  our  sins.  Prepare  us  for  a  better 
service;  bring  us  to  praise  Thee  in  the  Eternal  World.  For  Thy  Name's  sake. 
Amen. 

The  President  —  Are  there  any  amendments  to  be  proposed  to  the  Journal 
as  printed  and  distributed?  There  being  no  amendments  proposed,  the 
Journal  stands  approved  as  printed. 

Presentation  of  memorials  and  petitions. 

Mr.  Ward  —  Mr.  President. 

The  President  —  Mr.  Ward. 

Mr.  Ward  —  In  behalf  of  the  United  Spanish  War  Veterans,  I  submit  the 
following  petition  and  ask  that  it  be  referred  to  the  Committee  on  Civil 
Service. 

[1317] 


1318 

The  President  —  Mr.   Ward   presents   a   memorial   from    a   committee   of 
voters  and  residents  of  the  Seventh  Senatorial  District,  which  will  be  referred 
to  the  Committee  on  Civil  Service. 
Mr.  Westwood  —  Mr.  President. 
The  President  —  Mr.  Westwood. 

Mr.  Westwood  —  I  oflfer  as  a  memorial  resolutiims  of  the  Western  New 
York  Volunteer  Firemen's  Association,  bearing  on  the  relation  of  volimteer 
firemen  to  the  Civil  Service. 
The  President  —  Referred  to  the  Conunittee  on  Civil  Service. 
Mr.  Westwood  —  I  also  oflfer  resolutions  of  the  Western  New  York  Volun- 
teer Firemen's  Association  in  respect  to  jury  exemption  of  volunteer  firemen, 
which  matter  is  pending  before  the  Bill  of  Rights  Conmiittee. 
The  President  —  Referred  to  the  Conunittee  on  Bill  of  Rights. 
Mr.  Bannister  —  Mr.  President,  I  oflfer  a  memorial  in  behalf  of  United 
Spanish  War  Veterans  in  my  district. 
The  President  —  Referred  to  the  Committee  on  Civil  Service. 
Mr.  L.  M.  Martin  —  Mr.  President,  a  similar  memorial  from  the  thirty- 
sixth  district. 

The   President  —  The  memorial  presented  by  Mr.   L.   M.  Martin  will  be 
referred  to  the  Committee  on  Civil  Service. 
Mr.  Winslow  —  Mr.  President. 
The  President — Mr.  Winslow. 

Mr.  Winslow  —  I  desire  to  oflfer  a  memorial  signed  by  various  residents  of 
the  thirty-fourth  district  regarding  the  recognition  of  Spanish  War  veterans. 
The  President  —  Referred  to  the  Committee  on  Civil  Service. 
Mr.  Bayes  —  I  oflfer  a  memorial  signed  by  a  large  number  of  residents  of 
the  eighth  district,  county  of  Kings,  and  ask  that  it  be  referred  to  the  Com- 
mittee on  Civil  Service. 

The  President  —  Referred  to  the  Committee  on  Civil  Service. 
Communications  from  the  Governor  and  other  State  oflScers. 
Notices,  motions  and  resolutions.     The  Secretary  will  call  the  roll  of  dis- 
tricts. 

The  Secretary  —  First  district,  second,  third,  fourth,  fifth,  sixth,  seventh, 
eighth,  ninth,  tenth,  eleventh,  twelfth,  thirteenth,  fourteenth,  fifteenth,  six- 
teenth, seventeenth,  eighteenth,  nineteenth,  twentieth,  twenty-first,  twenty-sec- 
ond, twenty-third,  twenty-fourth,  twenty-fifth,  twenty-sixth,  twenty-seventh, 
twenty -eighth,  twenty-ninth,  thirtieth,  thirty-first,  thirty-second,  thirty-third, 
thirty-fourth,  thirty-fifth,  thirty-sixth,  thirty-seventh,  thirty-eighth,  thirty- 
ninth,  fortieth,  forty-first,  forty-second,  forty-third,  forty-fourth,  forty-fifth, 
forty-sixth,  forty-seventh,  forty-eighth  — 

Mr.  Sears  —  Mr.  President,  I  ask  to  be  excused  from  attendance  at  the 
session  to-morrow,  on  account  of  business  engagements  at  home. 

The  President  —  Is  there  objection  to  the  excuse  being  granted  to  Mr. 
Sears?      Without  objection,  the  excuse  is  granted. 
The  Secretary  —  Forty -ninth  district,  fiftieth,  fifty-first. 
The  President  —  Reports  of  standing  committees. 
Reports  of  select  committees. 
Mr.  S.  K.  Phillips. 

Mr.  S.  K.  Phillips  —  Mr.  Chairman,  I  hand  up  the  following  report  of  the 
Committee  on  Contingent  Expenses  and  move  the  adoption  of  the  resolution 
contained  therein. 
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The  Secretary  —  Mr.  S.  K.  Phillips,  from  the  Committee  on  Contingent 
Expenses,  to  which  was  referred  the  resolution  offered  by  Mr.  Hinman  July 
29,  1915,  relative  to  the  appointment  of  Joseph  V.  Allen  as  chief  of  pages, 
reports  in  favor  of  the  adoption  of  the  same,  with  the  following  amendment: 
Resolved,  That  Joseph  V.  Allen,  heretofore  appointed  page  and  for  some  time 
past  acting  as  chief  of  pages,  be  and  hereby  is  appointed  chief  of  pages  at  a 
compensation  of  $3  a  day,  said  compensation  to  date  from  July  1,  1915. 

The  President  —  Is  the  Convention  ready  to  act  upon  the  resolution?  All 
in  favor  of  the  resolution  say  Aye,  contrary  No.    It  is  agreed  to. 

The  Secretary  —  Mr.  S.  K.  Phillips,  from  the  Committee  on  Contingent  Ex- 
penses, to  which  was  referred  the  resolution  relative  to  printing  as  a  docu- 
ment the  speeches  made  by  William  D.  Guthrie,  D-Cady  Herrick  and  (Jeorge 
W.  Wickersham,  before  the  Suffrage  Committee,  on  the  subject  of  nominations 
by  convention  system,  reported  in  favor  of  the  adoption  of  the  same. 

The  President — ^Are  you  ready  for  the  question  on  the  resolution?     All 
in  favor  will  say  Aye,  contrary  No.    The  resolution  is  agreed  to. 
Reports  of  select  committees. 
Unfinished  business  of  general  orders. 
Special  orders. 

The  Convention  will  go  into  Committee  of  the  Whole. 
Mr.  Ryan  —  Mr.  President. 
The  President  —  Mr.  Ryan. 

Mr.  Ryan  —  I  would  like  unanimous  consent  to  file  out  of  order  a  memorial 
from  the  Spanish  American  War  Veterans,  containing  1,800  names. 

The  President  —  Without  objection  the  memorial  will  be  received  out  of 
order  and  will  be  referred  to  the  Committee  on  Civil  Service. 

The  Convention  will  go  in  Committee  of  the  Whole  on  special  order  of 
the  day,  Proposed  Constitutional  Amendment,  Print  No.  785,  General  Order 
No.  44,  reported  by  the  Committee  on  Conservation  of  Natural  Resources. 
Will  Mr.  Saxe,  John  G.  Saxe,  take  the  Chair? 
(Mr.  J.  G.  Saxe  takes  the  Chair.) 

The  Chairman — The  Convention  will  come  to  order  in  Committee  of  the 
Whole  on  the  special  order  of  the  day.     Is  the  amendment  moved? 
Mr.  Dow  —  Mr.  Chairman. 
The  Chairman  —  Mr.  Dow. 

Mr.  Dow  —  I  move  the  consideration  of  the  proposal  submitted  by  tfie 
Conservation  Committee. 

Mr.  Chairman,  and  gentlemen  of  the  Constitutional  Convention,  I  shall 
talk  very  briefiy  regarding  our  proposals  in  general,  after  which  I  will  move 
the  consideration  of  the  proposal  section  by  section. 

.  "A  state,"  says  Burke,  "  without  the  means  of  some  change  is  without  the 
means  of  its  own  conservation,"  and  your  Committee,  in  considering  the 
problem  submitted  to  it,  has  sought  merely  to  make  such  changes  as  the 
welfare  and  the  consistent  policy  of  the  State  demands  in  reference  to  its 
natural  resources.  The  principle  underlying  conservation  is  not  new  in  the 
law  of  this  State.  It  is  present  in  that  vast  back-ground  of  the  common 
law  which  underlies  our  whole  system  of  jurisprudence,  and  is  conspicuously 
present  in  the  law  of  water  and  water-courses.  What  we  know  as  conserva- 
tion was  known  to  the  common  law  as  usufruct  —  the  preservation  of  the 
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particular  estate,  while  making  use  of  it  for  the  well-being  of  the  individual 
and  the  State.  It  early  found  statutory  expression  in  the  policy  of  the 
State  toward  the  salt  springs,  conveyed  to  the  State  by  the  chiefs  of  the 
Onondaga  Indians  in  September,  1788.  The  State  appears  to  have  undertaken 
the  manufacture  of  salt  in  that  same  year,  two  persons  being  appointed  for 
that  purpose,  but  in  1797  the  Legislature  passed  an  act  requiring  the  Sur- 
veyor-general to  survey  the  salt  lands  and  lay  them  out  in  lots  of  not  more 
than  ten  acres,  which  were  leased  to  various  holders.  These  leases  were 
originally  made  by  the  superintendent  of  the  salt  works,  who  received  a  salary 
of  $800,  but  in  1811  an  act  was  passed  providing  that  such  leases  should  only 
be  made  in  pursuance  of  an  award  made  by  commissioners,  and  this  was 
continued  in  effect  by  the  Revised  Statutes  of  1813.  When  we  keep  in  mind 
the  fact  that  the  policy  of  the  State  of  New  York,  which  abandoned  the  control 
of  the  salt  springs  as  a  constitutional  provision  in  1894,  was  resumed  on  a 
broader  basis  in  respect  to  its  entire  natural  resources  in  that  same  year, 
the  conservation  provision  taking  the  place  of  the  old  salt  springs  article 
in  the  Constitution  which  went  into  effect  on  the  Ist  day  of  January,  1895, 
it  is  interesting  to  note  that  we  are  but  following  the  precedent  established 
in  the  conservation  of  the  salt  springs  reservation.  By  the  Revised  Statutes 
of  1813,  it  is  provided  in  reference  to  the  salt  springs  reservation,  that  it 
"  shall  be  the  duty  of  the  superintendent  to  give  directions  from  time  to  time 
respecting  the  cutting  of  timber  and  wood  on  said  reservation,  and  tp  deter- 
mine the  parts  or  places  on  said  reservation  where  the  timber  and  wood  may 
be  cut  for  the  use  of  salt  manufacturers,  and  the  size  of  the  wood  or  tim- 
ber to  be  so  cut;  and  also  to  direct  in  what  places  the  wood  and  timber  shall 
be  preserved  for  growth,  and  where  it  shall  not  be  cut;  and  if  any  lessee, 
manufacturer  or  other,  person  shall  fell  any  timber  or  wood,  or  shall  take 
and  carry  away  any  timber  or  wood,  saplings  or  poles,  from  any  place  or 
places  where  the  superintendent  shall  have  directed  the  timber  and  wood  to  be 
preserved  for  growth,  each  and  every  person  so  offending  shall  forfeit  and 
pay  the  sum  of  $5  for  each  offense,  and  treble  the  value  of  such  timber,  wood, 
saplings  and  poles  so  cut  and  carried  away." 

It  was  further  provided  that,  except  for  the  use  of  the  manufacturers  of 
salt,  and  those  otherwise  lawfully  upon  the  reservation,  that  any  person 
cutting  or  destroying  any  wood  or  timber,  saplings  or  poles,  standing  or 
growing  on  said  reservation,  or  who  should  carry  away  any  timber,  wood, 
saplings  or  poles  which  may  be  lying  on  the  lands  in  said  reservation,  should 
be, penalized  to  the  extent  of  $10  for  each  offense,  and  treble  the  value  of  the 
timber  so  taken,  and  be  liable  as  for  a  misdemeanor. 

It  thus  appears  that  more  than  100  years  ago  the  people,  by  their  repre- 
sentatives, recognized  the  policy  of  conservation;  that  they  recognized  in  the 
gtowth  of  the  public  forests  a  peculiar  value,  different  from  that  which 
attached  to  mere  private  woodlands,  and  while  they  had  not  at  that  time 
arrived  at  a  full  understanding  of  the  problem  as  it  is  presented  to-day,  they 
unquestionably  recognized  the  value  to  the  salt  springs  reservation  of  con- 
serving the  timber  resources.  More  than  $2,000,000  of  the  original  canal 
fund  was  derived  from  the  revenues  of  the  salt  springs,  and  the  same  prin- 
ciple of  conservation  runs  through  the  canal  policy  which  characterized  our 
early  treatment  of  the  salt  springs,  when  the  sources  of  supply  were  supposed 
to  be  limited.    While  our  navigable  communications  were  in  a  measure  arti- 
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ficial  waterwaya,  they  were  designed  to  utilize  the  waters  of  the  State.  By  a 
system  of  impounding  waters  and  controlling  their  flow,  it  was  sought  to 
conserve  the  resources  of  the  State  and  make  them  tributory  to  the  common 
weal.  The  canals  were  the  means  of  bringing  to  a  higher  efficiency  and  worth 
the  transportation  values  of  the  Hudson  and  other  rivers,  in  connection  with 
the  Great  Lakes,  at  a  time  when  economic  and  patriotic  considerations  de- 
manded the  development  of  the  northwest  in  the  solution  of  the  great  problem 
of  human  slavery.  To-day  we  are  seeking  by  an  intelligent  application  of 
the  resources  of  the  State  to  preserve  those  inland  lakes  and  rivers  which 
made  the  canals  possible;  we  are  awake  to  the  truth  that  it  is  necessary  to 
the  maintenance  of  living  waters  and  their  economic  flow,  touching  vitally 
every  interest  of  the  State,  that  the  forests  —  the  one  product  which  the 
towering  hills  may  grow  —  shall  be  preserved  inviolate  forever. 

This  policy  had  its  inception  in  the  constitutional  history  of  this  State  as 
early  as  the  Constitution  of  1821,  and  our  efforts  to-day  are  merely  carrying 
to  their  logical  conclusions  the  work  and  the  development  which  have  gone 
before.  When  in  the  Constitution  of  1821  it  was  provided  that  certain  tolls 
and  duties  arising  from  the  operation  of  the  "  navigable  communications  ^' 
and  the  manufacture  of  salt  at  the  "State  springs,  should  be  devoted  to  the 
payment  of  the  debt  created  for  the  construction  of  the  canals,  and  that  "  the 
Legislature  shall  never  sell  or  dispose  of  the  salt  springs  belonging  to  this 
State,  nor  the  lands  contiguous  thereto,  which  may  be  necessary,  or  con- 
venient for  their  use,  nor  the  said  navigable  communications,  or  any  part  or 
section  thereof;  but  the  same  shall  be  and  remain  the  property  of  this  State," 
where  there  was  prophecy  —  aye,  the  promise  —  of  modem  conservation. 
There  was,  in  the  mutual  agreement  of  the  owners  of  these  waterways  that 
they  should  be  withdrawn  from  the  power  of  the  Legislature  to  dispose  of 
them,  an  implied  promise  that  they  should  be  efficiently  maintained ;  that  they 
should  be  dedicated  to  the  common  welfare  of  all  the  people — should  be 
enlarged  and  improved  to  meet  the  expanding  conunerce  of  a  great  State. 
Underlying  this  promise,  constituting  its  very  essence,  was  the  pledge  of  the 
sovereign  power  of  the  State  that  the  public  waters,  without  which  the 
canals  could  not  exist,  should  be  conserved  and  developed,  if  need  be,  for 
the  common  good.  This  pledge  could  not  be  kept  by  a  mere  impounding  of  the 
flood  waters  of  denuded  water  sheds  in  stagnant  pools,  to  be  doled  out  for 
purposes  of  transportation,  in  disregard  of  the  rights  of  riparian  owners 
and  the  welfare  of  the  State. 

It  required  for  its  performance  the  perpetuation  of  living  streams,  the 
preservation  of  those  conditions  of  nature  which  alone  make  possible  a  health- 
ful and  sustained  water  supply,  and  this  involved  the  forest.  It  is  true,  no 
doubt,  that  the  founders  of  the  canal  policy  did  not  look  forward  to  the 
conditions  of  to-day;  they  did  not  foresee  a  great  municipality  embracing 
one-half  the  people  of  the  State,  requiring  an  artificial  water  supply  equiva- 
lent to  the  flow  of  many  considerable  streams,  with  many  other  cities  making 
large  and  increasing  demands  upon  the  water  resources,  but  in  the  dedication 
of  the  public  inland  waters  to  the  canal  system  there  was  the  obligation 
assumed  by  Ihe  State  to  preserve  to  all  of  the  people  the  full  enjoyment  of 
the  public  resources.  There  was  the  duty  to  so  use  the  waters  of  the  State 
that  they  should,  while  affording  an  economical  means  of  transportation,  at 
the  same  time  minister  to  the  needs  of  all  of  the  people,  and  the  only  means 
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to  this  end  was  to  perpetuate  the  forests  in  those  portions  of  the. State 
which  were  incapable  of  producing  a  better  crop,  through  the  purchase  of 
the  lands  of  individual  owners.  During  the  time  that  such  lands  were  held 
in  forest  by  the  individual  owners  they  served  the  purpose  well;  the  people 
of  the  State  were  using  the  woodlands  of  the  Adirondacks  without  impairing 
their  value  —  they  were  getting  the  usufruct.  But  when  the  timber  became 
valuable,  and  the  woodman  invaded  the  scene,  the  work  of  transforming  the 
forests  into  merchandise,  exposing  the  hilltops  and  the  slopes  to  devastating 
fires,  began  to  tell  upon  the  water  supply,  and  gradually  the  Legislature 
awoke  to  the  necessity  of  conforming  to  the  obligation  assumed  in  the  canal 
polic}/^  of  the  State,  with  the  result  that  a  forest  preserve  was  established. 

It  is  rather  remarkable,  looking  back  from  the  vantage  ground  of  to-day, 
that  the  Constitutional  Convention  of  1894  should  have  taken  the  stand 
that  it  did  upon  this  question.  The  problem  of  conservation  was  at  that  time 
largely  academic;  the  public  scarcely  realized  that  there  was  a  serious  prob- 
lem confronting  it,  and  a  large  portion  of  that  body  looked  upon  the  whole 
matter  as  of  very  little  importance,  though  willing  that  the  men  who  were 
interested  in  the  problem  should  have  their  way  about  it.  The  result  was 
a  wise  and  conservative  proviKion,  in  the  then  state  of  the  public  mind, 
entirely  in  harmony  with  the  general  policy  of  the  State  as  indicated.  The 
same  policy  of  withdrawing  the  Forest  Preserve  from  the  power  of  the  Legis- 
lature was  adopted  which  had  been  previously  adopted  and  all  along  main- 
tained in  reference  to  the  canals.  It  provided  simply  that  the  "  lands  of  the 
State,  now  owned  or  hereafter  acquired,  constituting  the  Forest  Preserve  as 
now  fixed  by  law,  shall  be  forever  kept  as  wild  forest  lands.  They  shall  not 
be  leased,  sold  or  exchanged,  or  be  taken  by  any  corporation,  public  or  pri- 
vate, nor  shall  the  timber  thereon  be  sold,  removed  or  destroyed."  There  was 
a  recognition  of  the  duty  of  the  State  to  preserve  its  forests  as  an  incident 
to  the  conservation  of  the  water  supply  both  of  the  canals  and  of  the  munici- 
palities of  the  State,  though  at  that  time  no  one,  outside  of  a  small  group 
of  students,  had  any  conception  of  scientific  forestry  and  of  the  important 
relation  which  a  sustained  water  level  bears  to  the  agricultural  interests  of 
the  people. 

The  same  Constitutional  Convention  which  adopted  the  provision  thus 
quoted  made  provision  for  a  further  development  of  the  canal  system  of 
the  State,  with  its  incidental  further  charge  upon  the  water  resources,  and 
with  the  additional  pledge  of  a  sustained  flow  of -the  rainfall  in  the  channels 
of  peace,  industry  and  prosperity.  The  industrial  and  economic  integrity  of 
the  State  was  put  under  a  new  obligation.  It  was  to  open  the  way  to  the 
economical  transportation  of  the  products  of  the  northwest  to  the  seaboard; 
it  was  to  undertake  practically  a  development  of  the  interstate  commerce  at 
the  expense  of  this  Commonwealth,  and  it  would  not  have  contemplated  this 
additional  drain  upon  the  water  supply  of  the  State,,  without  the  implied 
promise  to  the  agricultural  and  industrial  citizenship  of  the  State  —  to  its 
citizenship  generally  —  that  the  vivifying  waters  should  be  supplemented 
and  maintained  through  an  intelligent  and  statesmanlike  husbanding  of  the 
forest  resources  of  the  State.  This  Convention  came  to  its  task  of  providing 
for  the  fulfillment  of  these  obligations  with  a  fuller  knowledge  of  the  re- 
quirements of  intelligent  forestry;  a  fuller  realization  of  the  relation  of 
healthful  forests  to  a  healthy  State,  entering  into  every  manifestation  of 
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individual  and  community  life,  and  your  Committee,  in  its  many  hearings, 
has  gathered  a  fund  of  information  upon  the  consideration  of  which  has  been 
builded  the  proposition  which  we  herewith  submit.  We  do  not  present  a 
radical  proposition;  we  no  not  claim  any  great  degree  of  originality,  but 
rather  an  unfolding  of  the  public  policy  of  the  State  in  line  with  that  which 
has  preceded,  and  which  experience  and  increasing  knowledge  has  demon- 
strated to  be  needed  if  a  harmonious  whole  is  to  be  preserved. 

The  provisions  now  found  in  the  Constitution,  if  supported  by  a  public 
sentiment  which  would  forbid  that  constitutional  tinkering  which  is  fast 
becoming  a  greater  abuse  than  legislative  discretion,  and  construed  in  har- 
mony with  the  broad  underlying  policy  of  the  State  as  evidenced  by  more 
than  a  century  of  statutory  and  constitutional  law,  would  go  far  to  bring 
about  the  desired  condition.  The  difficulty  is,  however,  that  this  interest  is 
so  large,  and  at  the  same  time  so  little  imderstood  by  the  people,  that  it  is 
not  safe  from  either  of  these  dangers.  It  is  probably  unknown  to  a  majority 
even  of  the  members  of  this  body  that,  except  for  one  of  those  errors  which 
so  often  interfere  with  the  selfish  purposes  of  man,  there  would  now  be  before 
the  people  of  this  State  for  ratification  a  provision  which  practically  nullifies 
the  present  provisions  of  the  Constitution  in  reference  to  the  wild  forest 
lands. 

The  measure  had  its  inception  prior  to  the  calling  of  this  present  Conven- 
tion, and  experience  shows  how  little  chance  there  is  of  defeating  a  constitu- 
tional provision,  which  may  be  ratified  by  a  mere  majority  of  the  comparatively 
few  who  ever  take  the  trouble  to  vote  upon  these  propositions.  The  provi- 
sion I  refer  to  was  adopted  by  the  Legislature  of  this  State  as  a  concurrent 
resolution  in  1913,  and  was  readopted  by  the  Legislature  of  1915,  but  in 
such  an  erroneous  manner  that  under  the  ruling  of  the  Attorney-General  it 
has  been  held  to  be  without  proper  legislative  sanction,  and,  therefore,  not  to 
be  submitted  to  the  voters.  This  Proposed  Constitutional  Amendment,  which 
has  familiar  ear-marks  to  those  who  are  interested  in  preserving  to  the 
people  their  rights  in  the  public  resources,  provides  that  the  "  prohibition  of 
Section  7  shall  not  prevent  the  cutting  or  removal  of  mature,  dead  or  fallen 
timber  or  trees  detrimental  to  forest  growth,  on  lands  constituting  the  Forest 
Preserve,  nor  the  leasing  of  camp  sites  and  the  construction  of  roads  and 
trails  necessary  for  protection  against  fire,  and  for  ingress  and  egress.  The 
Legislature  may  authorize  the  sale  of  lands  outside  the  limits  of  the  Adi- 
rondack park  and  the  Catskill  park  as  such  parks  are  now  constituted  by 
law.  The  proceeds  of  such  sales  of  lands  shall  be  set  apart  in  a  separate 
fund  and  used  only  for  the  purchase  of  lands  or  for  reforestation  in  such 
parks." 

How  many  of  you  —  how  many  of  your  particular  constituents  — gentle- 
men of  this  Convention,  had  any  knowledge  of  the  fact  that  the  provision 
above  quoted  had  been  twice  adopted  by  the  Legislature  of  this  State?  Yet 
that  is  the  public  record,  and  the  only  reason  it  is  not  now  before  the  people, 
with  the  almost  certain  result  of  ratification,  is  the  fact  that  there  was  an 
error  in  the  method  of  re-enacting  the  proposition.  We  are  constantly  con- 
fronted by  this  danger,  through  the  disposition  of  the  legislative  bodies  to 
shirk  responsibility  by  referring  proposed  amendments  to  the  people.  If 
two  distinct  Legislatures  believe  that  an  amendment  to  the  Constitution  is 
necessary  and  proper,  and  such  proposal  is  ratified  by  the  people,  it  becomes 
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a  part  of  the  Constitution,  but  in  practice  the  Legislature  does  not  pass  upon 
the  merits;  it  simply  takes  the  formal  action  at  the  instigation  oi  selfish 
interests,  which  is  necessary  to  get  the  proposition  before  the  electorate,  and 
then  it  only  requires  a  majority,  not  of  the  voters  appearing  at  the  polling 
place,  but  a  majority  of  those  actually  voting  upon  the  particular  proposition. 
The  man  who  is  content  with  things  as  they  are,  or  who  is  ignorant  of  the 
fact  that  such  an  amendment  is  pending,  or  assumes  that  the  Legislature  has, 
in  fact,  discharged  the  duty  of  determining  upon  the  desirability  of  the 
proposed  amendment,  does  not  vote,  or,  if  he  does,  votes  in  the  affirmative 
along  with  the  selfish  interests  involved,  with  the  result  that  provisions  find 
their  way  into  the  fundamental  law  which  the  Legislature  would  not  itself 
dare  to  enact  into  statute.  No  one  believes  that  the  Legislature  of  1913,  and 
again  in  1^15,  would  have  assumed  the  responsibility,  in  the  absence  of  con- 
stitutional provision,  of  enacting  the  provisions  above  quoted.  But  under  the 
pretext  of  submitting  to  the  higher  will  of  the  people,  a  large  majority  have 
stood  sponsor  for  this  most  vicious  raid  upon  the  resources  of  the  State, 
clearly  demonstrating  the  wisdom  of  certain  honorable  members  of  the  present 
Convention  who,  twenty-one  years  ago,  attempted  to  provide  against  this 
particular  abuse  by  requiring  a  real  ratification  of  the  electors  for  proposed 
amendments  to  the  Constitution. 

For  some  reason,  not  so  fully  obvious,  our  Attorneys-General,  and  recently 
our  court  of  last  resort,  have  shown  a  disposition  to  overlook  the  interests  of 
the  people  in  the  Forest  Preserve,  and  to  apply  rules  to  this  special  property 
value  which,  if  persisted  in,  will  result  in  great  injury  to  the  woodlands  of 
this  State.  Both  the  Third  and  Fourth  Departments  of  the  Appellate  Division 
of  the  Supreme  Court  in  recent  decisions  have  recognized  this  special  property 
value,  but  the  Court  of  Appeals,  in  both  cases,  has  overruled  the  decision, 
and  has  held  that  the  measure  of  damages,  where  the  trees  are  destroyed 
through  negligence  in  starting  forest  fires,  is  merely  the  "difference  between 
the  market  value  of  the  land  of  which  the  timber  was  a  part  immediately 
before,  and  its  market  value  immediately  after  the  burning,  and  that  Section 
7  of  Article  VII  of  the  State  Constitution,  which  prohibits  the  selling,  re- 
moving or  destroying  of  timber  on  the  lands  constituting  the  Forest  Preserve, 
has  not  prescribed  any  other  rule  as  to  such  lands  "  than  that  which  prevails 
in  reference  to  private  lands,  where  the  salvage  value  of  the  burned  timber 
is  permitted  to  offset  the  damages.  This  determination  leaves  entirely  out 
of  view  the  element  of  public  policy  —  the  importance  to  all  the  people  of 
the  State  of  conserving  the  forests  —  the  value  of  forests  to  the  State,  as 
distinguished  from  their  value  as  timber  upon  the  stump  in  remote  places. 
To  my  mind,  if,  through  the  negligence  of  any  person  or  corporation,  the 
timber  lands  of  the  State,  held  in  reserve  for  the  purpose  of  conserving  the 
welfare  of  all  the  people,  are  destroyed,  the  wrongdoer  should  be  called  upon 
to  pay  the  value  of  the  destroyed  property,  not  what  it  would  sell  for  in  a 
local  market  for  timber,  but  its  conservation  value;  what  it  stands  for  in 
its  relation  to  the  preservation  of  the  almost  limitless  resources  of  the  State. 
As  Mr.  Justice  Woodward  said  in  a  recent  discussion  of  this  question  in  the 
case  of  People  v.  New  York  Central  &  Hudson  River  Railroad  Company, 
161  App.  Div.  322,  the  "damages  is  not  to  timber,  but  to  the  estate.  The 
public  policy  of  the  State,  the  necessity  for  recreation  grounds,  for  adequate 
supplies  of  pure  and  wholesome  water,  have  combined  to  give  to  timber  lands 


1326 

in  certain  portion  of  the  State  a  value  entirely  independent  of  the  market 
value  of  the  timber  on  such  lands.  The  value  is  found  in  the  timber  as  such, 
not  in  the  land,  as  land,  but  in  the  combination  of  land  and  forest,  conserv- 
ing the  water  supply  and  preserving  the  game  and  the  opportunity  for  recrea- 
tion, and  this  Forest  Preserve  has  a  value  just  because  it  is  forest;  because 
of  the  numlber  of  trees,  their  kind,  their  age,  their  healthfulness,  etc.,  in 
conjunction  with  the  land,  and  not  because  of  any  particular  price  that  the 
trees  would  bring  if  taken  to  a  saw  mill.  *  *  *  It  is  not  the  land  nor  the 
trees,  as  such;  it  is  the  *  wild  forest  lands '  which  have  the  value  to  the  State. 
These  trees  are  taken  out  of  the  market  entirely ;  they  are  not  to  be  *  sold, 
removed  or  destroyed,*  and  for  this  reason  the  defendant  is  not  entitled  to 
any  salvage.  It  has  destroyed  some  portion  of  the  plaintiff's  'wild  forest 
lands '  because  it  has  killed  the  trees  which  make  it  such  forest  land,  and 
these  trees,  as  timber,  have  been  wholly  withdrawn  from  the  market,  the 
defendant  is  bound  to  pay  the  djamage,  not  to  the  timber,  but  to  the  'wild 
forest  lands,'  and  that  damage  is  the  difference  in  the  value  to  the  plaintiff 
between  the  land  with  the  growing  forest  and  the  land  as  the  foundation  for 
a  new  forest,  which  must  be  planted  in  order  to  maintain  the  tract  for  the 
purpose  for  which  it  was  set  apart  by  the  people  of  this  State.  *  *  *  The 
defendant. could  not  lawfully  buy  this  timber;  it  could  not  take  it  under  its 
general  power  of  eminent  domain  for  the  purposes  of  its  railroad;  it  is  not 
property  to  be  disposed  of,  but  finds  its  peculiar  value  in  the  fact  that  it 
helps  to  constitute  the  *  wild  forest  lands '  of  the  State,  and  the  true  measure 
of  damages  is  not  the  land  and  the  trees  as  agricultural  land  and  timber 
(the  timber  being  estimated  at  its  growing  value  before  and  its  burned  tim- 
ber after  the  fire),  but  is  the  value  of  the  entity  known  as  'wild  forest 
lands,'  before  the  burning  and  after  it,  and  this  is  what  the  land  is  worth  for 
'wild  forest  lands,'  with  the  wild  forest  killed,  and  only  to  be  replaced  by 
time  and  the  expenditure  of  money.  Neither  the  lands  nor  the  timber  can  be 
put  to  any  other  use;  in  contemplation  of  law  it  has  no  existence  as  property 
except  for  the  limited  purpose  to  which  it  is  dedicated,  and  if  individuals  or 
corporations  will  commit  trespasses  upon  this  sacred  preserve,  they  must 
expect  to  compensate  the  State  of  New  York  for  this  peculiar  value,  without 
diminution  or  salvage  from  the  timber  which,  in  the  law  as  it  now  stands, 
is  not  timber,  but  an  ingredient  of  the  '  wild  forest  lands '  which  it  is  the 
policy  of  the  State  to  preserve  in  the  higher  interests  of  the  defendant  and 
others  within  the  State." 

The  Court  of  Appeals  suggests  that  the  State  has  not,  through  its  Con- 
stitution or  laws,  placed  this  special  value  upon  the  Forest  Preserve,  and, 
therefore,  that  the  only  rule  of  damages  is  that  which  would  prevail  in  the 
case  of  the  ordinary  destruction  of  private  woodland,  but  it  seems  to  me 
that  this  is  overlooking  some  very  important  considerations.  Passing  over 
the  obvious  proposition  that  it  is  not  the  province  of  a  Constitution  to  lay 
down  a  rule  of  damages  for  the  wrongful  destruction  of  the  property  of  the 
State,  it  may  be  observed  that  a  private  woodland,  denuded  of  its  trees,  may 
be  put  to  some  other  purpose  immediately.  The  owner  may  make  use  of  the 
killed  timber,  or  he  may  find  a  market  for  it,  thus  reducing  his  actual  loss. 
The  Forest  Preserve  trees  may  not  be  disposed  of;  the  State  cannot,  by  a 
sale  of  such  timber,  reduce  its  losses.  It  may  not  even  dispose  of  them  for 
the  purpose  of  securing  the  money  to  replant  the  burned  territory.     They 
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stand  a«  a  dead  loss,  pins  the  cost  of  preparing  the  land  and  replanting  the 
same,  with  the  years  of  intervening  time  before  the  forest  can  be  made  to 
serve  its  conservation  purposes,  yet  it  is  held  that  we  must  allow  the  salvage 
value  of  trees  thus  destroyed,  notwithstanding  that  there  can  be  no  lawful 
market  for  such  timber.  It  may  be  the  rule  of  law,  that  it  is  the  duty  of  one 
injured  to  make  the  damages  as  light  as  reasonably  possible,  and,  if  the  State 
was  permitted  to  go  into  the  market  with  its  burned  timber  and  sell  the 
same,  it  would  imdoubtedly  be  its  duty  to  make  a  reasonable  effort  to  do  so. 
But  the  Constitution  says  this  shall  not  be  done,  and  the  Court  of  Appeals 
holds,  notwithstanding  this  fact,  that  the  wrongdoer  is  entitled  to  the  benefit 
of  the  market  value  of  the  burned  trees.  In  other  words,  the  State,  desiring 
to  preserve  the  ''  wild  forest  lands,"  and  to  this  end  withdrawing  the  timber 
from  the  markets,  must  suffer  a  portion  of  the  loss  inflicted  by  one  who  has 
committed  a  trespass  upon  its  property.  On  one  side  the  people  say  that  it  is 
not  the  duty  of  the  State  to  sell  or  dispose  of  the  timber  in  any  manner  what- 
ever; it  is  to  stand  forever  as  a  protection  to  the  lives  and  property  of  all  of 
the  people.  On  the  other,  the  Court  of  Appeals  says  that  notwithstanding 
this  obvious  purpose  to  establish  a  new  measure  of  damages  for  this  peculiar 
property  right  of  the  State,  the  individual  or  corporation  may,  in  disregard 
of  this  right,  negligently  destroy  such  special  value,  and  then  be  entitled  to 
a  rebate  for  value  of  the  burned  timber.  This  is  equivalent  to  saying  that 
a  wrongdoer  may  compel  the  sale  of  the  timber,  for  if  he  may  have  the  ben- 
efit of  the  undestroyed  value,  he,  in  effect,  is  compelling  the  sale  of  so  much 
ol  the  "  wild  forest  lands  "  as  is  represented  by  this  salvage.  But  the  sale, 
while  benefiting  the  wrongdoer,  does  not  help  the  State;  it  has  to  pocket  its 
loss.  It  is  not  permitted  to  be  made  whole.  It  may  refuse  to  sell  the 
timber,  but  if  some  one  wrongfully  destroys  its  life,  although  it  is  still  in- 
hibited the  power  to  dispose  of  it,  the  wrongdoer  is  not  compelled  to  reimburse 
tlie  loss,  and  the  State  might  as  well  let  the  fire  perform  its  full  destruction. 
Obviously  the  court  in  attempting  to  apply  a  rule  which  might  approximate 
justice  as  between  private  owners  of  comparatively  small  wood  lots  and 
wrongdoers,  has  overlooked  considerations  of  a  controlling  character,  and 
has  placed  an  impediment  in  the  pathway  of  true  and  statesmanlike  con- 
servation. 

Suppose,  for  instance,  that  through  the  negligence  of  one  or  more  persons 
or  corporations  the  entire  Forest  Preserve  should  be  destroyed.  Can  it  be 
possible  that  the  wrongdoers  would  be  entitled  to  have  their  damages  meas- 
ured by  the  rule  which  the  Court  of  Appeals  has  laid  down?  The  entire 
agricultural  and  industrial  life  of  the  State  is  bound  up  in  the  preservation 
of  our  water  supply,  and  this  in  turn  is  dependent  upon  the  preservation  of 
the  forests  which  conserve  the  flow  from  the  vast  northern  watersheds.  The 
city  of  New  York,  vitally  related  to  every  individual  in  the  State,  the 
Hudson  and  its  tributaries,  the  whole  system  of  canals  depend  upon  this 
policy  of  conservation;  depend  upon  the  preservation  of  the  great  forests  and 
the  living  streams.  The  destruction  of  these  would  be  far  more  fatal  to  the 
well-being  of  the  State  than  the  destruction  of  the  great  city  at  the  mouth 
of  the  Hudson,  for  that  could,  and  would  be,  built,  and  in  some  respects 
to  the  advantage  of  the  city.  But  the  magnificent  forests  once  gone,  would 
be  gone  for  ages ;  it  would  be  almost  impossible  to  replace  them,  and  certainly 
not  within  the  lifetime  of  any  one  now  living.    It  is  the  policy  of  the  State 
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to  preserve  this  immeasurable  value,  and  I  may  be  pardoned  for  suggesting, 
from  the  standpoint  of  a  business  man,  that  it  is  the  duty  of  the  courts  to 
enforce  this  policy  by  calling  upon  those  who  destroy  any  part  of  this 
heritage  of  the  people  to  make  good  the  loss  sustained  by  the  State. 

Partially  on  account  of  this  attitude  on  the  part  of  those  wielding  au- 
thority, your  Committee  on  Conservation  has  felt  that  it  was  necessary  to 
vest  in  some  relatively  permanent  body  the  power  necessary  to  carry  into 
effect  the  letter  and  the  spirit  of  the  present  provisions  of  the  Constitution, 
with  such  additional  duties  as  might  from  time  to  time  be  added  by  the 
Legislature.  That  the  plan  suggested  is  open  to  the  objection  that  it  is  in 
a  measure  legislative  in  character  is  conceded,  but  against  this  we  place  the 
consideration  that  the  preservation  of  the  natural  resources  of  the  State  is 
of  the  highest  po&sible  importance,  because  of  .the  practical  impossibility  of 
replacing  them  when  once  destroyed,  and  the  persistent  effort  of  selfish 
interests  to  exploit  them  in  utter  disregard  of  the  welfare  of  the  State  as  a 
whole,  makes  it  necessary  that  the  problem  of  conservation  of  resources, 
requiring  special  preparation  and  consistent  administration,  should  be  taken 
out  of  the  realm  of  active  legislative  regulation  and  become  in  a  measure 
static.  We  hold  with  Marcus  Aurelius  that  "what  is  not  injurious  to  the 
city  cannot  injure  the  citizen,"  and  as  a  definite  policy,  however  faulty  in 
details,  is  preferable  to  no  policy  at  all  in  respect  to  this  important  question, 
we  are  of  the  opinion  that  the  plan  suggested  is  not  injurious  to  the  State, 
though  encroaching  somewhat  upon  the  legislative  function,  and  is  not, 
therefore,  dangerous  to  the  citizen.  The  present  provisions  of  the  Constitu- 
tion, as  construed  by  various  Attorneys-General  and  the  courts,  is  not  fulfill- 
ing the  imperfectly  conceived  public  policy  of  the  State,  though  a  great  im- 
provement upon  the  previous  policy  of  leaving  the  question  to  be  dealt  with 
by  successive  Legislatures.  While  conceding  the  wisdom  and  the  patriotism 
of  the  average  Legislature,  one  vicious  session  is  capable  of  working  such 
havoc  with  the  resources  of  the  State  that  where  the  problem  is  of  vital  im- 
portance to  all,  with  no  special  interest  in  any  individual,  aside  from  selfish 
ones,  which  prompts  that  watchfulness  which  is  always  present  in  matters 
involving  taxation,  it  is  often  of  the  highest  importance  to  place  the  matter 
where  it  cannot  be  abused  without  such  a  sense  of  personal  responsibility 
as  to  afford  a  higher  degree  of  protection  than  is  possible  in  a  legislative 
tribunal.  This  was  the  policy  of  the  State  in  respect  to  its  canals;  it  is  the 
policy  adopted  by  the  Legislature  itself  in  respect  to  Niagara  falls,  after  a 
long  campaign  of  education,  in  which  public  sentiment  demanded  the  preser- 
vation of  this  magnificent  cataract.  We  are  simply  seeking  to  crystallize 
this  policy  in  the  fundamental  law  of  the  State  in  respect  to  a  question 
which  comes  near  to  the  real  interests  of  every  individual,  though  but  dimly 
sensed  by  a  vast  majority,  and  we  look  to  the  wisdom  and  the  patriotism  of 
this  Convention  for  that  sanction  which  shall  commend  the  system  to  the 
people  of  this  State. 

The  plan  which  we  have  suggested,  after  considering  many,  is  that  of  a 
commission  to  consist  of  nine  members,  one  from  each  judicial  district,  ap- 
pointed by  the  Governor,  and  so  arranged  that  one  only  shall  retire  each 
year.  These  commissioners  are  to  serve  without  pay;  they  are  to  find  their 
sole  reward  in  the  public  approval  and  the  consciousness  of  duty  well  and 
faithfully  performed. 
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Mr.  Quigg  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  question? 

Mr.  Dow  —  I  prefer  not  to  yield  at  this  time;  afterward,  I  will  be  glad  to. 

The  Chairman — The  delegate  will  not  yield  at  this  time. 

Mr.  Dow — These  commissioners  are  to  serve  without  pay;  they  are  to 
find  their  sole  reward  in  the  public  approval  and  the  consciousness  of  duty 
well  and  faithfully  performed;  they  are  to  stand  before  the  public  in  the 
idealism  of  the  best  days  of  Grecian  statesmanship,  the  imselfish  guardians 
of  the  State's  great  wealth  of  natural  beauty  and  utility.  This  conunission 
is  to  be  a  constructive  body,  exercising  a  judicial  function  —  judgment.  It 
is  not  an  administrative  office,  which  can  be  satisfied  with  one  head;  it  must 
take  into  consideration  lands,  timber,  forests,  rainfall,  fish,  minerals,  mines, 
storage  reservoirs,  protection  of  watersheds  and  hydro-electric  and  other 
powers,  and  it  will  be  readily  seen  that  it  must  have  the  judgment  of  several 
men,  if  the  best  results  are  to  be  attained.  The  solution  of  the  problem  of 
water  conservation  does  not  depend  upon  expert  talent;  it  depends  upon  the 
intelligence  and  wisdom  of  a  body  of  men  competent  to  sit  in  judgment 
and  crystallize  opinion  into  action.  Such  experts  as  are  needed  may  be  em- 
ployed from  time  to  time,  but  the  commission  should  not  be  made  up  of  special- 
ists, but  of  independent,  nonpartisan  men,  experienced  in  large  undertakings. 
In  a  word,  they  should  be  men  trained  in  general  affairs,  for  the  success  of 
such  an  undertaking  largely  depends  upon  the  judgment  of  men  uninfluenced 
by  the  pride  of  professional  training.  Therein  lies  the  danger  of  a  single-headed 
commission.  In  point  of  dignity  and  usefulness  this  conunission  will  stand 
upon  a  par  with  the  State  Board  of  Regents,  and  will  call  to  the  service  of  the 
State  men  of  recognized  standing  and  worth.  They  are  to  have,  subject  to 
the  limitations  of  the  article,  full  charge  of  the  "  development  and  protection 
of  the  natural  resources  of  the  State,  the  encouragement  of  forestry  and  the 
suppression  of  forest  fires  throughout  the  State;  the  exclusive  care,  main- 
tenance and  administration  of  the  Forest  Preserve;  the  control,  conservation, 
prevention  of  pollution  and  regulation  of  the  waters  of  the  State;  the  protec- 
tion and  propagation  of  its  fish,  birds,  game,  shell  fish  and  Crustacea,  with 
the  exclusive  power,  subject  to  the  veto  of  the  Governor,  to  enact  regulations 
with  respect  to  the  taking,  possession,  sale  and  transportation  thereof,  and 
shall  exercise  such  additional  powers  as  from  time  to  time  may  be  conferred 
.by  law." 

These  provisions  are,  of  course,  all  subject  to  the  indirect  control  of  the 
Legislature,  by  reason  of  the  fact  that  we  make  no  provision  for  raising  the 
funds  necessary  to  carry  on  the  work.  The  commission  is  to  "  be  charged 
with  the  development  and  protection  of  the  natural  resources  of  the  State," 
and  to  have  exclusive  powers  in  respect  to  the  manner  of  performing  these 
duties,  but  it  must  always  have  the  sanction  of  the  Legislature  through,  its 
power  over  the  revenues  of  the  State,  so  that  there  is  no  room  for  an  abuse 
of  the  powers  conferred.  In  effect,  it  is  provided  that  whatever  is  done  in 
respect  to  the  development  and  protection  of  the  resources  of  the  State  shall 
be  done  by  this  commission,  but  the  extent  to  which  the  work  may  be  carried 
on  must  at  all  times  depend  upon  the  amount  of  money  which  the  Legislature 
is  willing  to  devote  to  the  work.  The  commission  itself  being  subject  to  no 
radical  changes  in  its  personnel,  it  is  conceived  that  there  will  be  fixed  policy, 
and  while  the  Legislature  may,  or  may  not,  provide  the  funds  necessary  to 
accomplish  the  full  purposes  of  the  commission,  whatever  is  done  will  be 
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carried  on  along  the  lines  of  the  established  policy;  there  will  be  unity  of 
purpose  in  all  that  is  undertaken,  with  no  retrograde  steps.  The  natural 
resources,  if  left  to  themselves,  will  not  deteriorate  to  any  great  extent  in  a 
single  year;  if  funds  should  be  withheld  the  commission  would  simply  await 
a  more  favorable  time.  It  is  the  danger  of  selfish  interests  intruding  that  is 
to  be  guarded  against,  and  we  believe  the  system  here  presented  accomplishes 
this  purpose.  The  provision  permitting  the  commission  to  regulate  the 
taking,  possession,  sale  and  transportation  of  fish  and  game,  which,  in  a  state 
of  nature,  belong  in  common  to  all  the  people,  gives  a  reasonable  assurance 
of  a  settled  policy,  upon  broad  lines,  for  this  much  vexed  problem,  where 
local  and  selfish  considerations  are  constantly  seeking  some  special  recog- 
nition, in  disregard  of  the  higher  rights  of  the  State  at  large. 

In  order  to  accomplish  the  purpose  for  which  the  commission  is  created, 
and  to  avoid  political  influences  in  dealing  with  this  vast  resource,  we  have 
provided  that  the  commissioners  shall  appoint,  and  may  at  pleasure  remove, 
a  superintendent,  and  may  appoint,  under  civil  service  regulations,  all  neces- 
sary subordinates,  and  fix  their  compensation.  The  superintendent  will  be 
the  executive  head  of  the  department,  and  acting  in  a  confidential  relation  to 
the  commissioners,  he  may  be  expected  to  express  the  best  judgment  of  the 
body  as  a  whole  in  the  work  of  conservation.  Any  effort  to  place  the  super- 
intendent under  the  control  of  the  political  organizations  of  the  State  is  an 
effort  to  emasculate  the  system  which  we  have  sought  to  develop  and  extend 
in  reference  to  the  natural  resources  of  the  State,  and  it  will  command  the 
disapprobation  of  every  man  who  has  ever  studied  this  question  from  the 
standpoint  of  patriotic  statesmanship.  The  true  principles  of  conservation 
require  that  there  shall  be  a  body  of  conservators  who  shall  be  dedicated  to 
this  work  as  a  patriotic  service  to  the  State,  and  unless  their  judgments  can 
be  carried  into  effect  by  one  who  is  in  harmony  with  this  high  purpose,  it 
were  better  that  things  should  remain  as  they  are  until  the  growing  public 
interest  in  this  problem  shall  make  impossible  the  selfish  purposes  of  those 
who  would  denude  the  State  of  its  timber  for  immediate  profit.  A  superin- 
tendent appointed  by  any  other  power  than  that  of  the  commission  would 
simply  mean  that  the  political  party  in  power  would  control  the  public 
resources  in  the  interests  of  private  individuals,  and  vast  harm  could,  and 
no  doubt  would,  be  done,  before  the  public  would  realize  that  the  abuse  was 

going  on. 

It  is  a  mockery  to  give  large  powers  to  this  commission  and  then  make 
the  execution  of  these  powers  to  depend  upon  one  who  owes  his  position  to 
an  appointing  power  other  than  the  commission.  It  is  hostile  to  the  very 
purpose  for  which  we  have  labored,  and  makes  a  farce  of  the  policy  which  we 
are  seeking  to  formulate  and  make  effective,  and  it  is  not  possible  that  such 
is  the  deliberate  judgment  of  this  Convention. 

We  have  retained  the  language  of  the  pr<»sent  Constitution,  adding  the 
words,  "trees  and"  for  the  purpose  of  making  more  inclusive  the  scope  of 
the  provision;  and,  to  obviate  some  of  the  narrow  constructions  which  have 
been  placed  upon  the  present  Constitution,  we  have  added  that  the  "  commis- 
sion is,  however,  empowered  to  reforest  lands  in  the  Forest  Preserve,  to  con- 
struct fire  trails  thereon,  and  to  remove  dead  trees  and  dead  timber  therefrom 
for  purposes  of  reforestation  and  fire  protection  solely,  but  shall  not  sell  the 
same."     This  is  not  in  spirit  new  matter;   it  is  merely  the  intelligent  and 
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practical  ccHistruction  of  the  present  provisions,  if  we  are  to  have  real  con- 
servation. It  is  the  construction,  no  doubt,  which  the  framers  of  the  original 
provision  would  have  put  upon  it  had  they  been  called  upon  to  define  the 
intent  of  the  enactment,  and  so  long  as  we  do  no  more  than  the  legislator 
would  have  done,  contemplating  the  same  facts  and  circiunstances,  we  "  do 
not  act  contrary  to  the  statute,  but  in  conformity  thereto,"  as  Lord  Bacon  has 
aptly  said. 

We  have  likewise  retained  the  amendment  made  to  the  Constitution  in 
1913,  effective  January  1,  1914,  relating  to  the  power  of  the  Legislature  by 
general  laws  to  set  apart  a  small  portion  of  the  Forest  Preserve  for  reser- 
voirs, etc.,  and  have  added  a  provision  that  the  '*  Legislature  may  authorize 
the  use  by  the  city  of  New  York  for  its  municipal  water  supply  of  certain 
lands  now  belonging  to  the  State  located  in  the  townships  of  Hurley  and 
Shandaken  in  the  county  of  Ulster  and  in  the  township  of  Lexington  in  the 
county  of  Greene,  for  just  compensation,"  and  we  may  even  look  forward 
to  the  time  when  the  expanding  city  of  New  York  will  be  obliged  to  seek  in 
the  Adirondacks  an  adequate  supply  of  pure  and  wholesome  water.  The 
provision  quoted  is  in  the  nature  of  an  exception  to  the  limitations  placed 
upon  the  Legislature  in  the  previous  paragraph,  and  seems  to  be  justified  by 
the  necessities  of  the  case.  It  is  assumed,  however,  that  the  Legislature  will 
grant  this  privilege  in  harmony  with  the  general  policy  of  the  State,  which 
seeks  the  highest  utility  for  its  natural  resources,  and  in  such  a  manner  as 
not  to  seriously  interfere  with  the  general  purposes  for  which  the  lands  are 
held. 

It  will  thus  be  seen  that  there  is  very  little  that  is  really  new  in  the 
report  of  the  Committee,  except  the  administrative  board  and  its  powers, 
and  these  are  all  supported  by  precedent  throughout  the  legislative  and  con- 
stitutional history  of  the  State.  We  have  sought  by  constitutional  amplifi- 
cation to  get  the  true  construction  upon  the  Constitution  as  it  now  is,  in 
conjunction  with  an  administrative  agency  adapted  to  the  perpetuation  of 
the  spirit  of  the  movement  for  the  preservation  of  the  natural  resources  of 
the  State,  and  we  have  faith  that  the  method  we  have  indicated  will,  if 
adopted  by  this  Convention  and  ratified  by  the  people,  accomplish  the  result. 

In  this  connection  we  have  thought  it  wise  to  embody  a  further  provision 
for  the  enlargement  of  the  Forest  Preserve,  by  the  purchase  from  time  to 
time  of  lands  adapted  to  forest  development.  This  investment  in  lands  and 
forestation  gives  promise  —  an  assurance,  rather  —  of  a  legitimate  return 
from  a  business  standpoint,  embodying  the  elements  of  security,  of  continuity, 
and  of  a  reasonable  return,  ranging  from  4  to  5  per  cent.  We  believe  that 
these  results  may  be  attained  by  the  individual  who  makes  an  intelligent 
investment  in  the  average  forest  lands  of  this  State  and  bandies  them  in  a 
business-like  manner  upon  any  extensive  basis,  and  lands  which  will  produce 
this  value  to  the  individual  may  safely  be  included  in  a  permanent  investment 
by  the  State. 

One  of  the  prime  objects  of  the  Department  of  Conservation  is  to  protect 
the  forests  of  the  State  from  destruction  by  fire,  and  to  this  end  we  should 
engage  the  sellish  interests  of  the  individual  owners,  as  well  as  the  resources 
of  the  State.  Under  the  Proposed  Amendment  we  are  to  give  to  the  com- 
mission the  authority  to  cuti  fire  trails,  and  to  cut  out  such  dead  timber 
as  involves  danger  to  the  tract,  obviating  the  danger  of  abusing  this  power 
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by  withdrawing  such  dead  timber  from  the  market,  and  to  make  use  of  the 
resources  of  the  State  in  patroling  and  fighting  against  the  spread  of  fires 
in  the  timber  lands  of  the  State.  Experience  in  the  domain  of  national 
forestry  has  demonstrated  that  public  example  has  been  followed  by  in- 
dividuals, with  the  result  that  large  annual  losses  have  been  materially 
decreased  through  the  activities  of  private  owners  of  timber  tracts. 

A  strong  appeal  has  been  made  for  a  modification  of  the  language  of  the 
present  Constitution  in  behalf  of  those  desiring  camp  sites,  and  many  reasons, 
some  of  them  most  persuasive,  have  been  urged,  but  in  the  judgment  of  your 
Committee  such  a  modification  would  not  be  wise  or  expedient.  It  seems  to 
your  Committee  that  the  liberal  construction  which  should  be  placed  upon 
a  remedial  provision  of  the  fundamental  law,  designed  to  protect  the  people 
in  their  collective  right  of  property,  will  amply  provide  for  all  that  is 
advantageous  in  the  proposed  leasing  of  camp  sites,  while  protecting  the 
State  fully  from  an  abuse  of  such  privileges.  The  language  of  the  proposition 
is  that  "  subject  to  the  limitations  in  this  article  contained,  the  Department 
shall  be  charged  with  the  development  and  protection  of  the  natural  resources 
of  the  State;  the  encouragement  of  forestry  and  the  suppression  of  forest 
fires  throughout  the  State;  the  exclusive  care,  maintenance  and  administration 
of  the  Forest  Preserve;  the  control,  conservation,  prevention  of  pollution  and 
regulation  of  the  waters  of  the  State,"  etc.  That  is,  this  Department  is  to 
•  have  all  of  the  powers  which  the  Legislature  now  has  in  respect  to  the 
Forest  Preserve ;  subject  to  the  limitations  of  the  article,  it  is  to  have  "  the 
'  exclusive  care,  maintenance  and  administration  of  the  Forest  Preserve."  It 
is  to  be  in  possession  of  the  premises  as  the  representative  of  the  State  of 
New  York,  just  as  the  old  superintendent  of  the  salt  springs  was  in  possession 
of  that  reservation,  and  this  commission  would  have  the  same  power  to 
license  persons  adapted  to  the  work  of  fire  fighting,  or  of  aiding  in  the 
'  care,  maintenance  and  administration  of  the  Forest  Preserve,"  that  the 
Legislature  had  to  permit  of  such  licenses  to  those  who  were  to  engage  in  the 
manufacture  of  coarse  salt  to  tfce  Onondaga  springs.  (See  Newcomb  v. 
Newcomb,  12  N.  Y.  603. ) 

The  commission  being  given  all  power  over  this  property  which  is  not 
specifically  withheld  become  in  effect  the  trustees  of  the  people  in  the  manage- 
ment of  this  Forest  Preserve. 

The  whole  problem  is  turned  over  to  the  commission,  subject  to  the  limi- 
tations fixed  by  the  Constitution  itself,  to  be  worked  out  in  harmony  with 
the  general  plan,  and  we  believe  this  is  the  intelligent  solution  of  the 
question. 

We  are  seeking  the  conservation  of  the  natural  resources  of  the  State; 
we  are  trying  to  place  in  the  hands  of  a  board  of  trustees  the  necessary  powers 
to  make  this  property  serve  its  highest  purpose  to  the  people  of  this  State. 

Mr.  Chairman,  I  move  the  consideration  of  these  propositions,  section  by 
section. 

The  Chairman  —  It  is  moved  that  the  amendment  shall  be  read  and  con- 
sidered section  by  section.  Those  yi  favor  of  the  motion  will  say  Aye,  con- 
trary No.     It  is  carried. 

The  Secretary  will  read  the  first  section. 

The  Secretary  —  Section  1.  The  Department  of  Conservation  shall  consist 
of  nine  commissioners  to  serve  without  compensation  and  to  be  appointed  by 
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the  Governor  for  terms  which  shall  expire  in  nine  successive  years,  the  first 
ending  on  January  1,  1917,  and  their  successors  shall  be  appointed  for  terms 
of  nine  years.  Vacancies  shall  be  filled  for  the  unexpired  term.  One  commis- 
sioner shall  reside  in  each  judicial  district.  They  shall  be  subject  to  removal 
by  the  Governor  on  charges,  after  an  opportunity  to  be  heard.  Subject  to 
the  limitations  in  this  article  contained,  the  Department  shall  be  charged 
with  the  development  and  protection  of  the  natural  resources  of  the  State; 
the  encouragement  of  forestry  and  the  suppression  of  forest  fires  throughout 
the  State;  the  exclusive  care,  maintenance  and  administration  of  the  Forest 
Preserve;  the  control,  conservation,  prevention  of  pollution  and  regulation  of 
the  waters  of  the  State;  the  protection  and  propagation  of  its  fish,  birds, 
game,  shellfish  and  Crustacea,  except  migratory  fish  of  the  sea,  within  the 
limits  of  the  marine  district,  with  the  exclusive  power,  subject  to  the  veto  of 
the  Governor,  to  enact  regulations  with  respect  to  the  taking,  possession,  sale 
and  transportation  thereof,  and  shall  exercise  such  additional  powers  as  from 
time  to  time  may  be  conferred  by  law. 

The  Department  shall  appoint  and  may  at  pleasure  remove  a  superintendent 
and  fix  his  compensation.  It  may  also  appoint  all  other  necessary  subor- 
dinates and  fix  their  compensation.  The  Legislature  shall  not  at  any  time 
exempt  from  the  regulations  of  the  civil  service,  any  employees  of  the  Con- 
servation Department  except  the  superintendent,  temporary  emergency  em- 
ployees and  laborers. 
Mr.  Parsons  —  Mr.  Chairman. 
The  Chairman  —  Mr.  Parsons. 

Mr.  Parsons  —  Will  the  chairman  of  the  Committee  yield  for  a  question 
in  regard  to  this  section? 

The  Chairman  —  Will  the  gentleman  yield  for  a  question? 
Mr.  Dow  —  Yes. 

Mr.  Parsons  —  Is  it  the  intention  of  the  provision  in  lines  12  and  13  of 
page  2  to  deprive  the  Legislature  of  the  power  to  annul  or  vary  any  regula- 
tions that  may  be  adopted  by  the  commission  —  by  the  Department  of  Con- 
servation ? 

Mr.  Dow  —  What  are  the  lines? 

Mr.  Parsons  —  Lines  12  and  13  read  thus, —  from  line  1  it  says,  or  line  3, 
"Subject  to  the  limitations  in  this  article  contained  the  Department  shall 
be  charged,"  and  so  on,  and  then  in  lines  12  and  13,  "with  the  exclusive 
power,  subject  to  the  veto  of  the  Governor,  to  enact  regulations  with  respect 
to  the  taking,  possession,  sale  and  transportation  thereof." 
Mr.  Dow — That  is  the  intention. 

Mr.  Parsons — Why  should  the  Legislature  be  deprived  of  all  power  to 
legislate  in  regard  to  such  matters? 

Mr.  Dow — The  intention  of  the  proposition  is  to  put  the  exclusive  power 
in  the  hands  of  the  commission. 

Mr.  Parsons  —  Is  not  that  a  power  which  has  not  been  placed  with  any 
other  body? 

Mr.  Dow  —  I  could  not  answer  that  question. 

Mr.  Parsons— As  I  understand,  the  Board  of  Regents,  which  has  great 
power,  none  the  less  is  subject  to  the  control  of  the  Legislature,  if  it  sees  fit 
to  exercise  it. 
Mr.  Dow — That  would  not  be  the  case  here. 
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Mr.  Parsons  —  May  I  ask  this  question  to  meet  — 

Mr.  Marshall  (interrupting)  — Mr.  Parsons,  that  proposition  will  be  fully 
discussed,  if  you  will  permit  the  interruption,  by  those  who  have  gone  into 
that  subject  more  carefully,  later  in  the  argument.  I  think  probably  Mr. 
Baldwin  will  be  able  to  inform  you  on  that  subject. 

Mr.  Parsons  —  Might  I  ask  one  other  question?  This  relates  to  the  last 
sentence  in  the  first  section,  which  says :  "  The  Legislature  shall  not  at  any 
time  exempt  from  the  regulations  of  the  civil  service,  any  employees  of  the 
Conservation  Department,  except  the  superintendent,  temporary  emergency 
employees,    and   laborers." 

Mr.  Dow — ^They  are  fire-fighters,  not  —  they  are  called  upon  at  frequent 
and  infrequent  times  to  assist  in  putting  out  the  fires  —  living  in  that  region. 

Mr.  Parsons  —  Does  that  include  fire  wardens? 

Mr.  Dow  —  I  think  it  would. 

Mr.  Marshall  —  Not  the  fire  wardens. 

Mr.  Parsons  —  Are  not  the  fire  wardens  now  exempt  from  the  civil  service, 
appointed  without  it? 

The  Chairman  —  The  delegates  will  address  the  Chair. 

Mr.  F.  L.  Young  —  Mr.  Chairman,  I  rise  to  a  point  of  order. 

The  Chairman  —  Mr.  F.  L.  Young. 

Mr.  F.  L.  Young  —  The  Secretary  was  reading  this  section  as  directed  by 
the  Chair  and  was  interfered  with  by  the  asking  of  questions.  I  think  these 
questions  may  be  deferred  until  the  article  has  been  read. 

The  Chairman  —  The  Secretary  has  completed  the  reading  of  the  first  sec- 
tion. 

Mr.  F.  L.  Young  —  I  did  not  imderstand  it  so.  He  stopped  at  the  word 
*•  law  ". 

The  Chairman  —  The  Secretary  informs  me  that  he  finished  the  reading  of 
the  section. 

Mr.  Parsons  —  I  will  not  ask  any  more  questions. 

Mr.  M.  J.  O'Brien  —  Mr.  Chairman. 

Mr.  Quigg  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  New  York,  Mr.  Morgan  J.  O'Brien. 

Mr.  Quigg  —  I  should  like  to  ask  — 

The  Chairman  (interrupting)  — The  gentleman  is  out  of  order.  The  Chair 
recognized  Mr.  M.  J.  O'Brien  of  New  York. 

Mr.  M.  J.  O'Brien  —  I  would  be  very  glad  to  yield  if  the  delegate  wishes. 

The  Chairman  —  The  gentleman  yields  to  the  gentleman  from  Columbia, 
Mr.  Quigg. 

Mr.  Quigg  —  Mr.  Chairman,  I  should  like  to  ask  the  chairman  of  the 
Committee  precisely  what  is  a  marine  district.  I  call  his  attention  to  line 
11,  "within  the  limits  of  the  marine  district." 

The  Chairman  —  Does  the  delegate  from  Chautauqua  desire  to  answer  a 
question  at  this  point? 

Mr.  Dow  —  Mr.  Chairman,  as  I  understand  that  proposition,  that  covers  — 
it  was  to  avoid  taking  in  the  migratory  sea  fish. 

Mr.  Marshall  —  May  I  answer  that  question,  Mr.  Chairman? 

The  Chairman  —  Does  the  delegate  from  Chautauqua  yield  to  the  delegate 
from  New  York,  Mr.  Marshall  ? 
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Mr.  Dow  —  I  do. 

Mr.  Marshall  —  The  language  to  which  the  gentleman  from  Columbia  has 
directed  your  attention  is  language  which  is  taken  literally  from  our  present 
Fish  and  Game  Law.  It  has  existed  for  a  number  of  years.  It  has  been 
foimd  that  a  diflferent  rule  should  exist  and  necessarily  must  apply  to  the 
migratory  fish  of  the  sea  that  are  caught  within  what  is  called  the  limits  of 
the  marine  district,  which  is  the  three-mile  limit,  and  the  reason  why  that 
distinction  is  made  is  that  it  is  practical  by  an  impossiblity  to  deal  with  the 
migratory  fish,  and  because  the  catching  of  those  fish  is  really  an  industry 
and  therefore  comes  under  entirely  diflferent  principles  from  dealing  with  the 
protection  of  fish,  birds,  game,  shellfish  and  Crustacea,  which  are  not,  in  the 
sense  that  the  catching  of  migratory  fish  is,  an  industry  under  that  head. 

Mr.  Quigg  —  Mr.  Chairman,  if  I  may  interrupt  the  gentleman  from  New 
York. 

The  Chairman  —  The  delegate  from  Columbia. 

Mr.  Marshall  —  If  it  is  true,  as  I  learn  from  one  who  is  an  expert  in 
fishing,  that  it  extends  —  the  marine  district  extends  to  Verplanck's  Point  on 
the  Hudson  river,  therefore  that  exception  is  made;  and  I  may  inform  the 
gentleman,  largely  at  the  instance  of  Long  Island  fishermen  engaged  in  that 
industry  and  their  claims  were  very  admirably  presented  before  our  Com- 
mittee by  Mr.  Pelletreau  and  by  Mr.  McKean,  who  will  be  able  to  give  you 
further  information  upon  that  subject. 

Mr.  Quigg  —  Mr.  Chairman  — 

The  Chairman  —  Will  the  delegate  from  New  York  yield? 

Mr.  Marshall  —  Yes. 

Mr.  Quigg  —  I  will  detain  the  Convention  only  once,  but  I  want  to  make  a 
motion  to  strike  out  the  words  in  line  10  '*  except  migratory  fish  of  the  sea 
within  the  limits  of  the  marine  district"  and  on  that  I  shall  request  to  be 
heard  after  the  gentleman  from  New  York  has  concluded. 

The  Chairman  —  The  gentleman  from  New  York,  Mr.  M.  J.  CKBrien. 

Mr.  M.  J.  O'Brien  —  Mr.  Chairman,  I  should  leave  the  discussion  of  this 
subject  to  the  gentlemen  of  the  Convention  who  are  very  much  more  con- 
versant and  whose  knowledge  is  more  extensive  on  this  whole  subject  of  con- 
servation, but  it  is  proper  that  I  should  say  a  word  because  I  am  in  favor 
of  the  report  as  it  has  been  presented  to  this  Convention,  after  hearing  having 
had  the  benefit  of  the  experience  and  the  views  of  some  of  the  ablest  men  in 
this  country  on  the  subject  of  reforestation,  on  the  subject  of  protection  and 
propagation  of  fish  and  game  and  on  the  subject  of  the  preservation  of  our 
forest  preserves. 

There  was  an  honest  difference  of  opinion,  as  you  gentlemen  will  see  from 
the  minority  and  majority  reports.  But  for  those  who,  like  myself,  had  only 
that  knowledge  which  comes  from  the  delight  and  the  pleasure  we  have  in 
visiting  the  Adirondacks,  in  gliding  over  those  beautiful  lakes  in  canoes  and 
boats,  those  who  gain  knowledge  of  the  Adirondacks  from  its  sports,  its 
game,  its  fish,  it  has  never  been  brought  home  until  lately  to  all  of  us,  many 
of  us  thus  engaged  even,  the  immense  importance  of  these  great  preserves  to 
the  health  and  prosperity  of  our  Commonwealth.  Prior  to  1894  this  State 
was  engaged  in  a  policy  which  if  continued  would  have  imperiled  the  lives  and 
the  health  of  all  our  people.  TTie  relation  of  forestry  to  stream  fiow,  the 
relation  of  water  to  health;    those  subjects  which  thirty  years  ago  were 
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understood  by  but  a  few,  now  the  knowledge  is  in  the  possession  of  many. 
Most  of  the  head  waters  of  the  streams  of  this  State  take  their  rise  in  and 
their  flow  is  regulated  by  the  forests  in  the  north.  When  we  come  to  the 
question  of  the  policy  that  was  pursued  in  the  period  prior  to  1894,  when 
the  people,  aroused  to  a  sense  of  the  destruction  which  was  being  carried  on 
and  the  waste  of  the  natural  resources  of  the  State,  took  up  this  whole  ques- 
tion, prior  to  that  time  the  State  had  practically  given  up  all  of  its  forest 
preserves.  It  had  sold  those  lands.  They  had  been  wrested  from  the  State 
by  lumbermen  and  those  who  had  exploited  the  State's  resources  to  their  own 
enrichment  and  the  impoverishment  of  the  people  of  the  entire  State,  and  I 
say  to  you  gentlemen  of  the  Convention  who,  like  myself,  may  not  have  paid 
particular  attention  to  the  details,  that  hundreds  of  thousands  of  acres 
were  stolen  from  the  State  of  New  York  and  placed  in  private  hands,  lands 
that  had  subsequently  to  be  repurchased  at  a  very  large  expense  for  the  pur- 
pose of  maintaining  the  health  and  stream-flow  and  life  of  the  people  through- 
out our  entire  State. 

I  am  not  going  into  that  history  because  it  was  all  presented  in  the 
report  and  in  the  summary  of  the  proceedings  of  the  last  Convention,  further 
than  to  say  that  whatever  other  thing  is  in  dispute,  when  we  come  to  the 
question  that  divided  the  Committee,  as  to  the  true  policy  that  should  be 
followed  in  preserving  the  forests  of  this  State,  every  gentleman  will  have  in 
mind,  no  member  of  the  Committee,  no  gentleman  who  appeared  before  us  to 
give  us  information  upon  the  subject,  not  a  single  man  but  paid  a  tribute 
to  the  patriotism  and  to  the  honesty  and  to  the  intelligence  of  the  men  who 
framed  the  Constitution  of  1894.  The  men  of  that  Constitutional  Convention 
were  confronted  with  the  evils  which  before  that  time  had  existed  as  the 
result  of  which  this  tremendous  loss  had  been  placed  upon  the  State. 

Then  the  State  turned  around  and  inaugurated  a  more  sane  and  more 
politic  way  of  dealing  with  these  great  questions.  So,  from  time  to  time,  as 
appropriations  could  be  secured  from  the  Legislature,  these  parks,  the  Adi- 
rondack and  Catskill,  lands  in  them  were  purchased,  and  the  Forest  Preserve 
was  fixed  and  defined  by  law. 

Now,  in  the  upbuilding  of  that,  suggestion  is  made  that  that  policy  which 
has  been  pursued  for  twenty  years  and  which  at  least  has  given  us  the  hope 
and  the  assurance  that,  if  continued,  we  will  have  that  for  which  the  men 
who  framed  that  Constitution  worked  —  the  suggestion  is  made  that  now 
we  should  advance  on  an  opposite  policy:  That  period  of  twenty  years,  rep- 
resenting two  generations,  has  produced  in  those  forests  some  trees,  which 
might,  without  harm,  be  cut;  which  might  produce  some  revenue;  that  might 
result  in  a  fund  being  obtained  which  would  enable  them  to  purchase  addi- 
tional forest  land;  and  along  that  same  line,  those  who  differed  with  us  on 
the  Committee  have  felt  that  it  was  important  that  the  people  should  have 
the  right  to  go  there  and  have  camp  sites;  that  roads  should  be  cut  through 
these  forests,  and,  soon,  a  number  of  other  propositions.  But  I  suggest  to  you, 
gentlemen,  that  every  time  a  proposition  was  made  there,  it  involved  the 
question  of  putting  the  axe  to  these  forests.  It  meant  going  back  to  the  old 
policy.  You  cannot  secure  the  safety  which  has  now  been  secured  under  the 
provisions  of  the  present  Constitution.  You  cannot  any  more  liberalize,-  as 
it  is  attempted  to  do  here,  in  the  provisions  proposed,  with  the  exception 
that  the  Legislature  might,  as  has  been  suggested,  permit  the  construction  of 
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a  road  for  the  purpose  of  connecting  up  two  existing  roads  for  a  distance  of 
possibly  twenty-five  miles.  You  cannot  open  the  door  to  a  new  policy  with- 
out imperiling  all  that  has  been  done  in  the  last  twenty  years. 

Twenty  years  seems  long,  but  that  is  not  long  in  the  life  of  a  forest, 
when  you  come  to  take  the  importance  of  it.  It  is  suggested  that  the  people 
should  have  it  for  'park  and  recreation  grounds;  that  it  should  be  for  the 
use  of  the  people;  but  that  is  not  the  real  purpose  and  the  underlying  thought 
in  the  preservation  of  these  forests. 

The  first  and  primary  thing  is  the  holding  of  the  water,  the  securing  of 
the  forest  cover,  the  prevention  of  anything  that  would  destroy  the  supply 
of  pure  and  wholesome  water  for  the  people  of  this  State,  and  that  would 
enable  us  to  control  the  flow  of  these  streams  and  these  rivers  which  make 
up  the  water  and  the  health  and  wealth  of  our  State. 

Now,  then,  if  you  take  up  these  sections,  I  am  not  going  to  dwell  upon 
the  importance  of  them,  because  it  has  been  so  often  and  so  splendidly  sum- 
marized, beyond  asking  you  for  a  moment  to  turn  with  me  to  one  of  the 
greatesit  authorities  in  this  country  who  is  now  in  the  United  States  Depart- 
ment of  Agriculture,  in  the  Forest  Preservation  Department,  in  Washington, 
and  this  is  what  he  says  on  this  subject,  on  the  purpose  of  these  forests,  and 
we  must  always  keep  this  in  mind. 

Of  course,  no  one  objects  that,  if  consistent  with  the  maintenance  of  that 
policy;  if  we  could  secure  the  primary  purposes  for  which  we  are  building 
up  this  great  Forest  Preserve,  if  in  addition  to  that  we  could  do  all  these 
other  things  with  safety,  every  man,  of  course,  including  myself,  would  be 
pleased  to  see  that  done. 

The  first  thing  we  have  got  to  do  is  to  conserve  and  preserve  these 
forests.  We  can  permit  no  policy  to  be  inaugurated  that  will  open  the  door 
which  will  enable  any  one  to  do  what  has  been  done  in  the  past,  to  wrest 
from  the  people  of  this  State  the  lands  which  belong  to  all  the  people,  because 
of  one  industry,  lumber  or  otherwise,  and  to  enable  these  lumbering  men  to 
do  what  has  been  done  in  the  past  and  which,  if  continued,  would  result  in 
the  forest,  or  these  regions,  being  entirely  denuded. 

Mr.  Winslow  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Winslow. 

Mr.  Winslow  —  Will  the  gentleman  yield  for  a  question? 

The  Chairman  —  Will  the  delegate  from  New  York  yield? 

Mr.  M.  J.  O'Brien  —  Surely. 

Mr.  Winslow  —  May  I  ask  the  question,  whether  under  your  construction 
of  this  section  licenses  to  persons  desiring  to  have  camp  sites  might  be 
granted  by  the  commission? 

Mr.  M.  J.  O'Brien  —  Surely,  for  temporary  camp  sites.  They  cannot  be 
permanent. 

Mr.  Winslow  —  Mr.  Chairman,  do  I  not  understand  — 

The  Chairman —  Will  the  delegate  from  New  York  yield  again? 

Mr.  M.  J.  O'Brien  —  Surely. 

Mr.  Winslow  —  May  I  ask  the  gentleman  from  New  York  whether  or  not 
the  provisions  of  Section  6,  I  think,  would  not  be  in  conflict  with  the  con- 
struction placed  on  the  section  under  discussion,  namely,  that  a  temporary 
license  might  be  granted?  Does  not  the  latter  section,  which  we  have  not  yet 
come  to,  forbid  the  granting  of  licenses,  except  to  continuous  occupants? 
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Mr.  M.  J.  O'Brien  —  Well,  I  would  say  for  the  information  of  the  gentle- 
man, in  regard  to  the  last  section  to  which  he  has  referred,  that  we  had  a 
situation  that  confronted  the  Committee  and  it  was  that  up  around  Raquette 
Lake  a  little  township  had  grown  up.  There  were  people  who  had  raised  their 
families  and  been  there  for  a  great  many  years,  and  we  had  to  make  an  ex- 
ception in  favor  of  those  people,  and  so  we  said,  at  the  request  of  the  Conunis- 
sioner  of  Conservation,  who  appeared  before  the  Committee  and  said  that  it 
would  be  a  good  thing  to  do,  not  to  drive  these  people  out  of  their  homes, 
and  not  to  destroy  this  little  hamlet  which  has  grown  up  there,  and  to 
permit  this  conunission,  when  appointed,  to  grant  revocable  licenses  for  these 
people  to  continue  there  as  long  as  the  policy  of  the  State  did  not  require 
them  to  move,  that  was  the  reason  why,  in  that  case,  there  was  that  excep- 
tion made. 

Mr.  Winslow  —  Mr.  Chairman,  may  I  ask  another  question? 
The  Chairman  —  Will  the  delegate  from  New  York  yield  again  ? 
Mr.  M.  J.  O'Brien  —  Surely. 

Mr.  Winslow  —  Do  I  understand  tiat  your  construction  of  the  later  sec- 
tion which  we  have  not  yet  come  to,  namely,  the  granting  of  licenses  to  con- 
tinuous residents  or  occupants  —  do  you  understand  that  that  would  be  exclu- 
sive? 

Mr.  M.  J.  O'Brien  —  That  is  an  exceptional  provision,  put  in  there  for  the 
purpose  I  have  suggested. 

Now,  Mr.  Chairman,  I  was  referring  to  the  statement  made  by  Mr.  Graves, 
the  head  of  the  Department  of  Forestry  of  the  United  States  government, 
who,  in  speaking  about  forests,  says :  "  But  the  public  interest  in  the 
Adirondack  forest  is  not  by  any  means  confined  to  the  economic  and  indus- 
trial problems  connected  with  timber  production.  The  production  of  water 
under  stable  and  uniform  conditions  of  flow,  and  the  protection  of  water 
sources  from  destruction  and  of  their  valleys  from  floods,  are  all  equally 
important.  The  forest  cover  on  mountainous  areas  is  the  very  factor  which 
protects  and  in  a  large  measure  even  creates  the  sources  of  water  which  are 
indispensable  to  the  physical  well-being  and  industrial  life  of  the  nation. 

"  The  third  great  service  which  forests  render  to  the  State  or  country  is  to 
the  recreation  and  health  of  the  people  and  their  esthetic  environment.  The 
greater  the  urban  population  in  any  section,  the  more  vital  does  this  service 
become.  Who  can  calculate  what  the  forests  of  the  United  States  have  meant 
to  the  virility  and  health  of  her  people  and  to  the  preservation,  in  the  midst 
of  complex  social  conditions,  of  some  of  the  pristine  vigor  and  simplicity  of 
pioneer  conditions?  Wholly  aside  from  the  question  of  moral  and  esthetic 
environment,  as  a  means  to  national  health  and  greater  national  efficiency, 
this  service  has  an  economic  value  beyond  calculation." 

Therefore,  gentlemen,  without  taking  up  unnecessary  time  with  dwelling 
on  the  importance  of  thp  preservation  and  conservation  of  our  natural  re- 
sources, particularly  in  r^ard  to  our  forests,  let  me  say  that  the  Committee 
was  confronted  with  two  propositions,  with  two  basic  questions,  and  that  is, 
what  was  to  be  the  policy  in  the  future  in  regard  to  the  handling  of  the 
forest  preserves,  and,  second,  so  having  decided  that  question,  how  should 
that  policy  be  carried  out?  It  was  decided  that  we  would  not  depart  very 
much  from  the  policy  which  was  laid  down  in  the  present  Constitution;  and 
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that  decision  was  based  upon  the  experience  on  this  whole  subject  which  we 
have  had  in  dealing  with  the  question. 

The  whole  of  it  is  in  a  formative  state.  It  is  suggested  that  you  can  go 
in  there  and  cut  mature  timber  without  any  injury,  and  it  was  maintained 
by  some  of  the  gentlemen  on  the  Committee,  honestly,  that  you  could  do  it 
with  benefit  to  the  forest  by  removing  it.  Well,  of  course,  that  is  a  question. 
If  you  ever  have  a  scientific  survey,  if  you  have  an  administration  whicli 
will  enable  those  who  have  it  in  charge  to  determine  the  character  of  the 
different  portions  of  this  great  property,  consisting  as  it  does  of  1,800,000 
acres  of  land  —  before  anything  should  be  done,  before  any  of  these  trees  should 
be  cut,  before  any  policy  of  a  makeshift  character,  such  as  on  the  theory  that 
you  can  go  in  and  cut  hard  wood  or  soft  wood  in  any  particular  portion  of  this 
forest,  a  survey  should  be  made.  Every  one  who  was  before  the  Committee 
and  who  expressed  himself  on  the  subject  was  unanimous  in  the  view,  as  I 
gathered  from  those  that  I  listened  to  and  from  what  I  read  on  the  subje<rt  — 
they  were  all  insistent  and  unanimous  on  the  subject  that  before  any  irc<rs 
should  be  taken  from  that  forest,  before  any  axe  could  be  allowed  to  again 
destroy  this  wealth,  there  should  be  an  intelligent  survey  made  of  tha  lands 
which  the  State  owns;  that  there  should  be  a  division  of  the  lands  into  dif- 
ferpnt  characters  of  wood  and  as  to  the  different  purposes  for  wliich  th«:?y 
might  be  applied ;  and  then,  with  those  facts  in  the  possession  of  a  commission 
such  as  it  is  proposed  here  to  create,  it  would  be  easy  for  the  people,  and  it 
ought  to  be  left  to  the  people  alone  on  a  reference  to  them,  to  change  this 
policy. 

It  would  be  a  great  mistake  for  the  members  of  this  Convention,  after  v.liat 
has  been  done  to  bring  about  again  the  hope  that  we  are  to  have  one  of  tlie 
greatest  forest  preserves  in  this  nation  —  because,  let  me  say  to  you  thiit,  in 
addition  to  other  things,  it  was  shown  before  the  Committee  tliat  in  our 
State  we  have  the  best  soil  for  tree  growing  of  any  State  in  this  Union. 
With  that  in  our  possession,  should  not  the  policy  which  we  should  follow 
be  the  one  which  was  enacted  in  the  Constitution  of  '94,  namely,  the  con- 
servation of  the  forests?  No  harm  is  being  done,  and  this  is  iniportaiut  for 
you  gentlemen  also  to  know  that  this  policy  has  been  carried  on  in  th»  past 
without  any  serious  amount  of  expense.  It  is  suggested  that  you  might,  by 
cutting  trees  here  and  there,  derive  a  revenue  for  the  State,  and  it  was  said 
by  some  one  that  that  revenue  might  be  as  high  as  $1,000,000  a  year.  I  say 
that  if  we  attempt  to  raise  $1,000,000  from  these  forests,  we  would  be  paying 
in  the  future  with  interest  at  a  rate  which  would  forever  represent  a  loss  to 
this  Commonwealth  which  would  be  incalculable.  Never  allow  tlio  forests 
to  be  cut  down  on  the  theory  that  it  is  an  economic  problem.  It  is  a  problem 
of  health,  it  is  a  problem  of  stream-flow,  it  is  a  problem  of  the  protection 
of  the  health  and  of  the  game  and  of  the  stream  and  also  of  the  welfare  of 
the  people  of  this  State. 

When  you  come  to  expense,  what  does  it  all  mean?  In  the  last  year  — 
while  I  am  on  that  subject,  just  let  me  tell  you  how  much  it  costs  so  that 
you  will  not  be  carried  away  with  the  notion  that  the  State  is  required  to 
make  any  extraordinary  exertion  in  order  to  carry  on  the  administration  of 
this  great  possession.  I  will  read  from  the  Fourth  Annual  Report  of  the 
Conservation  Commission,  but  first  I  want  to  say  that  since  the  changes  in 
the  administration  of  the  forest  preserves,  at  least  for  the  last  seven  or  eight 
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years,  we  have  reason  to  congratulate  ourselves  for  the  differences  of  opinion 
that  would  naturally  arise  between  different  administrations,  which  came  in 
to  conduct  it;  yet,  with  all,  it  was  that  singleness  of  purpose,  with  differences 
of  views  and  yet  on  the  whole  with  a  desire  to  protect  the  interests  of  the 
State,  that  has  brought  about  the  result  we  have  accomplished.  Now  the 
report  shows  that  the  Conservation  Commission  for  the  past  fiscal  year  has 
turned  into  the  treasury  $3«1,000.  The  commercial  value  of  the  product  of 
the  State  Fish  Hatcheries  and  Game  Farm  is  $215,000,  so  that  the  total 
turned  into  the  treasury,  directly  and  indirectly,  was  $506,000,  and  the 
total  departmental  expenditures  were  $640,000.  Therefore  you  will  see  that 
conservation  pays  its  way. 

And  then  remember  what  has  happened,  by  the  expenditure  of  that  meager 
sum  of  money.  Why,  the  fish  hatcheries  of  this  State,  if  you  care  to  go  into 
the  statistics,  have  done  wonderful  things  in  continuing  the  protection  of  our 
fish.  And  then  take  the  growing  of  young  trees;  I  shall  not  give  you  the 
figures,  but  millions  of  young  trees  have  been  added  not  only  to  public  but 
to  private  land.  In  addition  to  that,  institutions  that  are  engaged  in  horti- 
culture have  received  them  with  a  profit  to  the  State,  and  with  great  advan- 
tage, from  the  fact  that  they  were  set  out  by  private  owners.  Of  course,  pri- 
vate ownership  is  a  valuable  thing,  and  nothing  should  be  done  to  discourage 
that,  but  private  ownership  does  not  mean  anything  to  the  welfare  of  this 
State  as  compared  with  the  State  policy  in  conserving  these  great  resources. 

It  is  within  the  experience  of  every  man  here  who  has  gone  up  in  that 
North  country,  and  who  has  been  through  its  forest  preserves,  who  has  seen 
where  the  lumberman  came  with  the  axe  and  where  hamlets  sprung  up,  that 
when  the  forests  were  denuded  the  hamlets  disappeared  and  there  was  nothing 
left  but  sawdust  to  show  where  once  had  been  a  small  and  apparently  con- 
tented people.  It  is  a  migratory  business  and  it  has  no  relation  to  the 
upbuilding  of  the  State.  It  is  transitory  and  has  no  force  in  an  argument 
when  you  refer  to  something  that  ought  to  be  considered  in  connection  with 
the  general  policy  of  a  State  like  New  York. 

Now,  gentlemen,  with  regard  to  this  question  of  administration,  the  point 
was,  therefore,  that  having  this  important  matter  to  consider,  having  reached 
a  policy  which  led  a  majority  of  the  Committee  to  think  that  it  should  be 
followed,  and  which  is  embodied  in  the  sections  of  this  proposal  from  the 
Committee,  the  question  was,  how  should  it  be  administered.  I  have  already 
said  that  in  the  past  there  were  many  people  in  the  State  who  were  not 
familiar  with  the  importance  and  the  value  of  these  forest  preserves.  Now, 
in  the  last  ten  years  particularly,  all  over  the  State  there  has  been  aroused 
a  feeling  of  interest  in  this  subject,  and  we  have  in  almost  every  section  men 
who  have  written  to  or  appeared  before  the  Committee  expressing  the 
interest  that  they  take  in  this  important  subject.  So  the  Committee  has 
felt  that  with  this,  like  with  many  of  our  other  great  projects  of  State  policy 
—  because  it  has  an  esthetic  side,  it  has  a  side  that  appeals  to  one  apart 
from  mere  governmental  routine,  it  has  a  side  that  appeals  because  it  is  so 
intimately  connected  not  only  with  the  growth  and  development  of  our  State, 
but  with  the  health  and  with  the  recreation  of  our  people.  So  you  have  all 
over  this  State  to-day  and  during  the  last  ten  years  a  number  of  gentlemen 
who  would  willingly  devote  their  time  and  services  to  carrying  out  a  policy 
such  as  is  outlined  in  this  report  and  the  Committee  therefore  deemed  it  wise 
to  do  as  we  have  done  with  reference  to  many  other  similar  institutions. 
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Let  me  say  to  you  gentlemen  that  this  was  modeled  after  the  Board  of 
Regents,  with  which  you  are  all  familiar.  The  Board  of  Regents  is  just  like 
the  hoard  suggested  here,  except  that  there  are  twelve  members.  In  this  case 
v;e  made  the  commission  consist  of  nine  members.  The  Board  of  Regents 
selects  the  head  of  the  Education  Department  and  I  am  sure  that  I  voice  the 
feeling  at  least  of  every  one  with  whom  I  have  spoken  on  the  matter  that  in 
the  selection  which  they  made  of  Dr.  Finley,  resulting  in  the  splendid  work 
v'hich  he  has  done  for  education  since  his  appointment  by  the  Regents,  they 
are  carrying  out  splendidly  the  work  which  is  entrusted  to  them. 

Also  let  mc  call  your  attention  again  to  the  Palisades  Park  Commission. 
There  is  a  commission  which  has  also  done  splendid  work.  That  is  a  com- 
mission organized  and  planned  on  these  same  lines.  That  commission  has 
succeeded,  in  connection  with  the  State  park  along  the  Palisades,  not  only 
in  obtaining  appropriations  for  the  purpose  of  making  that  splendid  park 
a  recreation  ground  for  all  the  people  in  that  section  of  the  estate,  but  they 
have  excited  an  interest,  they  have  given  it  an  importance  which  has  attracted 
the  attention  of  many  men  who  are  fortunate  in  the  possession  of  this  world's 
goods  so  that  there  have  been  private  donations  to  the  State  park  of  at 
least  $5,000,000.  And  I  say  here  that  under  the  same  sort  of  management, 
with  the  same  interest  excited  when  once  the  importance  of  this  subject 
is  brought  home,  you  will  have  the  same  generous  response  from  the  people 
in  all  sections  of  the  State  who,  having  enough  for  themselves  and  to  spare, 
would  give  to  the  perpetuation  of  these  great  forest  preserves  some  of  their 
money  for  a  public  good. 

Take  institutions  like  the  'Public  Library  in  the  city  of  New  \ork,  in  which 
I  have  been  interested  for  many  years.  There  we  have  a  self -perpetuating 
board.  I  want  to  say  that  not  even  the  British  Museum,  which  is  the  great 
library  of  the  world,  is  superior  to  the  great  Public  Library  of  New  York 
city,  and  that  library  has  been  built  up  because  the  trustees  have  been  left 
alone.  We  have  been  allowed  to  manage  that  free  from  any  political  or 
other  influences.  It  has  been  the  pride  and  the  joy  of  every  man  who  has 
had  anything  to  do  with  the  development  and  the  building  of  that  great 
institution.  We  have  been  rewarded  by  the  pleasure  we  have  found  in  seeing 
that  grow  up  and  become,  not  only  to  our  city  but  to  the  people  of  this 
State,  a  monument  to  the  industry  of  those  who  have  been  instrumental  in 
bringing  it  together. 

I  need  not  mention  to  you  gentlemen  here  who,  all  of  you,  in  one  way 
or  another,  are  taking  part  in  great  philanthropic  and  charitable  movements, 
that  these  questions,  when  you  bring  in  the  element  of  the  State's  welfare  or 
the  advantage  to  the  people  or  something  that  is  going  to  be  of  benefit  to  a 
great  number  —  I  need  not  say  to.  you  gentlemen,  all  of  whom  are  in  one 
way  or  another  concerned  in  these  charitable  and  educational  institutions, 
but  you  have  the  example  of  your  own  board,  the  men  who,  without  com- 
pensation, without  the  hope  of  reward  except  that  which  comes  from  the 
consciousness  of  doing  good,  who  give  of  their  time  unsparingly  and  of  their 
means  to  protect  and  upbuild  the  particular  work  in  which  they  are  engaged. 

Now,  I  do  hope  that  this  question  of  administration,  we  had  —  there  was 
a  strong,  perhaps  the  strongest  contention  in  our  Committee  as  to  this 
question  of  administration.  On  one  side  it  was  suggested  and  with  much 
force  that  one  commissioner  should  have  this  great  work  to  do;  that  you 
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should  center  responsibility  in  a  single  head,  and  he  should  be  a  salaried 
man,  paid  a  large  sum  of  money,  some  distinguished  man  familiar  with 
scientific  forestry.  Of  course  it  follows  that  any  commission  of  nine  would 
select  just  such  a  man  to  help  them  in  the  management  because  the  fixing 
of  policies  and  the  general  administration  of  the  affairs  of  the  commission, 
the  commissioners  themselves  would  determine  that,  and  it  is  important  on 
a  question  of  this  kind  that  these  great  broad  subjects  of  general  policy  that 
now  with  respect  to  a  commission  —  with  regard  to  subjects  which  are  still 
experimental,  I  say  that  the  whole  question  of  preserving  and  the  readjust- 
ment of  the  various  lands,  the  determination  of  whether  we  shall,  outside  the 
park  areas,  with  a  view  of  centering  all  our  possessions  within  the  parks  of 
the  Adirondacks  and  the  Catskills,  all  of  these  great  questions  of  public  policy 
of  the  Commission's  work  will  be  up  before  it  and  ought  to  be  determined  by 
a  large  board  of  men  of  affairs,  men  who  are  interested  in  the  subject  for 
the  subject's  sake.  Then,  when  it  comes  to  the  details,  of  course  you  have 
got  to  have  a  scientific  forester,  some  man  who  will  be  the  right  arm  of  that 
commission,  who  will  carry  out  the  details  of  the  work.  It  seemed  to  us  that 
was  an  exceptional  work  and  that  was  the  point  of  distinction  between  the 
minority  and  the  majority.  It  seemed  to  be  an  exceptional  work.  If  we  can 
dignify  this  great  and  important  subject,  if  we  can  enlist  the  interest  of  the 
people  of  the  State  as  it  should  be  enlisted,  to  what  it  means,  the  preserva- 
tion and  the  increase  and  further  growth  of  these  great  forests,  if  we  can 
bnng  to  the  consideration  of  these  possessions  which  mean  so  much  to  the 
State,  all  men,  all  of  the  people  at  large,  all  of  the  people  of  our  State,  who 
own  these  splendid  possessions,  if  we  can  arouse  that  interest,  we  have  suc- 
ceeded then  in  placing  around  it  the  best  safeguard  that  can  be  placed  in 
order  to  protect  these  great  possessions.  If  we  have  the  people  properly 
interested,  as  they  would  become  by  a  board  whose  duty  it  was,  drawn  from* 
each  section  of  the  State,  to  bring  this  subject  to  the  attention  of  the  people 
of  that  section,  to  the  end  that  all  of  us  might  unitedly  work  for  what  nature 
seems  to  have  destined  to  us  to  secure,  the  possession  of  the  finest  forest 
preserve  of  any  State  in  the  nation. 

Mr.  Quigg  —  Mr.  Chairman. 

The  Chairman  —  The  question  before  the  House  is  on  the  motion  of  Mr. 
Quigg  to  strike  from  page  2,  lines  10  to  12,  the  words  "except  migratory 
fish  of  the  sea,  within  the  limits  of  the  marine  district."  On  that  point  the 
Chair  recognizes  the  gentleman  from  Columbia,  Mr.  Quigg. 

Mr.  Quigg  —  Mr.  Chairman,  it  is  evident  that,  although  we  are  reading 
this  section  by  section,  there  is  to  be  general  debate,  and  I  do  not  wish  to 
interrupt  that  debate  or  to  interrupt  its  continuity  of  thought,  and  I  wish, 
therefore,  to  withdraw  my  amendment,  for  the  present,  or  until  that  general 
debate  has  been  concluded. 

The  Chairman  —  The  amendment  is  withdrawn. 

Mr.  E.  N.  Smith. 

Mr.  E.  N.  Smith  —  Mr.  Chairman,  it  has  seemed  to  me,  in  the  work  of  the 
Committee  on  Conservation  of  Natural  Resources,  that  we  were  dealing  with  a 
subject  which  was  of  more  importance  to  the  welfare  of  the  people  of  the  State 
than  perhaps  any  subject,  than  perhaps  any  subject  before  any  other  Com- 
mittee in  this  Convention.  We  were  dealing  in  a  new  field,  a  field  in  which 
up  to  this  time  practically  nothing  had  been  done.    What  was  to  be  the  scope 
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of  the  Committee's  activity?  Was  it  to  be  confined  to  the  provisions  of  Sec- 
tion 7  of  Article  VII,  to  the  effect  that  the  lands  of  the  State  now  owned  or 
hereafter  acquired,  constituting  the  Forest  Preserve,  as  now  fixed  by  law,  shall 
forever  be  kept  as  wild  forest  land  ?  If  so,  then  the  work  of  the  Committee  was 
limited  to  a  very  narrow,  circumscribed  area.  Was  it  to  cover  the  natural 
resources  owned  by  the  State  in  distinction  to  the  natural  resources  of  the 
whole  State.  If  so,  then  its  work  was  limited  to  a  very  small  area.  But,  as 
I  take  it,  the  work  of  the  Committee  was  not  confined  to  any  circumscribed 
limits,  but  involved  the  natural  resources  of  the  whole  State,  whether  owned 
by  the  State  or  owned  by  the  citizens  thereof.  And  it  was  in  that  spirit  of 
duty  to  the  future,  of  looking  ahead,  that  this  Committee  has  acted  and 
brought  in  this  report,  with  the  general  and  almost  all  the  features  of  which 
I  am  in  hearty  accord. 

What  are  these  natural  resources  in  the  State  of  New  York  with  which  we 
are  dealing? 

In  this  State  there  are  30,498,560  acres  of  land.  Of  these  lands  22,030,365 
acres  in  1910  were  farm  lands,  of  which  14,844,039  were  improved  farm  lands. 
The  value  of  our  farm  property,  including  lands,  buildings,  machinery  and 
live  stock,  was  $1,451,481,495,  of  which  the  land  value  is  $707,747,828.  This 
was  the  great  natural  resource  of  the  State. 

The  next  resource  of  the  State  was  its  water,  whether  this  water  was  related 
to  municipal  water  supply,  whether  it  was  related  to  navigation,  whether  it 
was  related  to  manufactures  and  power.  The  most  interesting  and  absorbing 
subject  with  reference  to  that  was  its  relation,  of  course,  to  our  industrial 
life.  This  State  of  New  York  produced  in  1910  manufactured  articles  to  the 
extent  of  $3,369,490,000,  an  amount  greater  by  $300,000,000  than  the  gross 
earnings  of  all  the  railroads  of  the  United  States.  In  the  production  of  this 
there  were  required  2,000,000  horse-power,  of  which  1,800,000  horse-power 
were  produced  by  water.  This  brings  me  to  the  consideration  of  the  water 
power  resources  of  the  State. 

It  is  estimated  that  within  this  State,  excluding  the  power  capable  of 
development  on  the  Niagara  and  on  the  St.  Lawrence  rivers,  there  are  capable 
of  development  1,500,000  horse-power  of  water,  of  which  about  one-half  is  now 
under  development.  In  addition  to  this,  there  is  some  60,000  or  70,000  horse- 
power capable  of  development,  it  is  said,  in  time,  out  of  the  waters  of  the 
canal. 

These,  then,  were  our  resources.  The  value  of  this  water  power  amounts 
according  to  a  conservative  estimate  to  $187,500,000  in  its  developed  and  un- 
developed state.  The  value  of  our  forests  amounts  to  about  $20,000,000,  tak- 
ing the  State-owned  lands,  so  that  we  have  as  our  natural  resources  subject 
to  conservation:  Agricultural  lands,  $707,747,000;  water  supply,  $187,- 
500,000;  forests,  $20,000,000.     That  is,  the  State-owned  forest. 

It  is  therefore  evident  that  if  the  mere  question  of  forests  were  concerned, 
that  that  is  of  a  minor  importance,  but  the  relation  of  forest  to  water,  the 
relation  of  the  forest  to  agriculture,  is  the  fundamental,  underlying  principle 
which  we  have  to  consider  and  the  subject  of  forestry  is  so  intimately  related 
to  these  two  that  they  cannot  be  separated. 

Let  me  call  your  attention  to  some  very  startling  figures.  In  1910,  there 
were  under  cultivation  14,844,000  acres  of  land.  In  1900,  ten  years  before, 
there  were  only  15,599,98^  acres  of  land.     In  other  words,  in  this  State  in 
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the  ten  years  from  1900  to  1910,  we  had  lost  in  acreage  755,947  of  cultivated 
land;  or  at  the  rate  of  75,000  acres  a  year,  and  the  question  arises,  why  is 
it?  Is  it  because  land  values  are  decreasing?  Not  at  all.  During  the  same 
period  agricultural  lands  increased  in  value  from  $551,000,000  to  $707,000,000. 
Now  I  have  made  considerable  inquiry  as  to  this  subject,  and  why  is  it  that 
these  acres  are  being  lost  to  cultivation?  It  is  because,  gentlemen,  the  waters 
of  the  State,  the  ground  water  levels  of  the  State,  have  been  lowered  to  such 
an  extent  that  the  productivity  of  the  soil  has  been  seriously  impaired.  I 
don't  want  to  go  into  this  phase  of  the  question  too  deeply,  but  I  must  call 
your  attention  to  the  report  of  the  United  States  authorities  upon  this 
subject,  and  of  the  relation  of  waters  to  agriculture.  Mr.  Magee,  in  Bulletin 
No.  92,  of  the  Bureau  of  Soils,  issued  in  1913,  says:  "The  habitability  of  any 
continent  depends  upon  its  water  supply.  No  water,  no  plants.  No  plants, 
no  people.'^  I  am  not  going  to  take  the  time  of  the  Convention  to  read  this 
report,  but  the  general  effect  of  it  is  that  as  experiment  throughout  the 
United  States  has  shown,  during  the  last  100  years,  the  ground  water  levels 
of  the  State  have  lowered  about  nine  feet,  and  to-day  our  soil  is  in  this 
condition,  that  it  is  entirely  dependent,  practically,  upon  a  rainfall  for  its 
productivity,  for  the  reason  that  the  ground  water  level  is  lowered  so  much 
that  the  point  of  capillary  attraction  has  been  reached,  or  the  point  beyond 
which  capillary  attraction  will  not  work  has  been  reached,  so  that  we  are 
suffering  from  conditions  of  drought,  and  that  is  the  reason  why  it  is  that 
we  are  losing  to-day  75,000  acres  of  agricultural  land  every  year  in  this 
State  and  that  is  attributable  to  the  fact  that  our  forests  have  been  removed, 
that  the  relationship  as  stated  by  Mr.  Magee  between  what  should  be  cleared 
land  and  forest  land  has  been  disturbed,  so  that  the  waters  run  off  too  rapidly 
to  the  sea,  and  do  not  seep  into  the  soil,  and  do  not  furnish  that  reservoir 
for  fertilization  which  nature  had  provided. 

On  the  other  hand,  it  is  familiar  to  every  one  of  us  that  all  over  this 
State  the  process  of  the  drying  up  of  streams  is  going  on.  While  we  have 
large  amounts  of  water  power  in  this  State  developed  on  our  streams,  still 
that  water  power  to-day  is  of  use  for  only  about  seven  months  of  the  year, 
and  it  is  true  that  in  1825  there  were  more  places  of  power  development  in 
this  State  than  there  are  to-day.  It  is  familiar  to  most  all  of  you  that  there 
are  all  over  this  State  streams  where  years  ago  there  were  dams,  running 
power  sites,  streams  which  furnished  water  practically  continuously  and 
now  they  are  absolutely  dry. 

In  fact,  it  has  been  brought  to  my  attention  upon  very  creditable  authority 
that  years  ago,  on  the  Allegany  river,  boats  ran  from  Pittsburg  to  Olean  in 
this  State,  and  now  no  such  thing  exists  because  the  stream  is  filled  up,  in  the 
first  place  by  silt  and  eroded  soil  and,  in  the  second  place,  there  are  too 
many  freshets  in  the  spring  and  no  water  in  the  summer  and  fall. 

That  is  the  general  condition  and  there  is  one  general  cause,  and  that  is  that 
we  have  been  cutting  off  our  timber  regardless  of  its  effect  upon  the  future 
welfare  of  the  people  of  the  State.  Is  it  any  wonder  then,  gentlemen,  that 
the  agricultural  interests  in  this  State  came  forward  and  demanded  of  the 
Committee  that  they,  the  agricultural  interests,  should  be  placed  in  full 
charge  of  the  subject  of  conservation,  realizing  what  had  been  the  result  of 
past  experience;  realizing  how  no  real  interest  had  been  taken  in  the  subject, 
they  felt  that  theirs  was  the  greatest  interest,  and  that  in  the  past,  from 
that  standpoint,  they  had  received  little  or  no  consideration. 
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This  brings  me  to  the  subject  of  administration  and  the  character  which 
that  administration  should  take.  It  is  fully  apparent  that  these  reforms 
which  have  got  to  be  made,  the  conservation  of  our  natural  resources,  the 
building  up  of  forests,  the  construction  of  reservoirs  to  regulate  the  flow 
of  streams,  are  not  matters  of  a  day.  They  are  matters  of  a  generation.  The 
very  character  of  the  subject  requires  that  there  should  be  a  continuity  of 
purpose,  not  subject  to  any  change  by  changing  administration;  that  it  should 
be  in  the  hands  of  a  body  of  men  who  represent  the  whole  State  and  every 
section  of  it;  who  were  men  above  any  reproach;  above  any  suspicion;  that 
there  should  be  no  question  of  partisan  politics  in  a  matter  so  vitally  affect- 
ing the  welfare  of  the  State. 

The  experience  of  the  State  up  to  the  present  time  has  been  largely  limited 
to  the  narrow  view  of  the  subject,  to  the  consideration  of  a  circumscribed 
area  of  land,  known  as  the  Catskill  and  Adirondack  park,  as  a  park,  as 
though  it  were  a  preserve  for  camping  or  to  be  used  as  a  resort'  or  playgroimd 
for  the  people. 

But  that  is  the  narrow  view  and  not  the  broad  view  of  the  natural  re- 
sources of  this  State.  At  the  same  time  it  must  be  admitted  that  the  broad 
view  does  not  in  anywise  interfere  with  and  impinge  upon  the  views  of  those 
who  hold  that  the  Adirondacks  should  be  preserved  as  a  park. 

Now,  what  have  we  done  in  this  State?  I  want  to  say  and  give  all  credit 
to  one  man  who  is  a  delegate  in  this  Convention  for  the  interest  which  he 
has  aroused  in  the  subject  of  forestry  in  this  State,  because  I  believe  it 
has  been  largely  due  to  Mr.  Whipple's  efforts  throughout  the  State  when 
nobody  had  any  interest  in  the  subject,  his  going  about  and  lecturing  from 
one  end  of  the  State  to  the  other,  that  we  are  at  this  stage  of  interest  at 
which  we  have  arrived. 

But,  what  have  we  done?  In  the  last  eight  years,  and  that  is  about  the 
only  period  that  we  have  had  any  reforestation  in  this  State,  we  have  re- 
forested 3,400  acres  of  State  land.  It  is  admitted  by  the  Conservation  De- 
partment that  there  are  120,000  acres  of  State  land  that  should  be  reforested 
now,  and  I  believe  that  the  true  figure  is  nearer  400,000  acres. 

What  have  we  accomplished  then  in  the  line  of  reforestation  in  the  present 
system?  About  400  acres  a  year;  less  than  500  acres  of  land  reforested  in  a 
year.  Figure  out  how  many  years  would  it  take  to  reforest  the  land  which 
we  now  admit  must  be  reforested  under  the  policy  which  we  have  pursued  in 
this  State,  and  during  the  last  five  years  we  have  acquired  no  land,  whatsoever, 
or  practically  none,  to  add  to  the  forest  preserve. 

And  yet,  during  the  twenty -three  years  ending  in  1^13,  I  think  it  was,  I 
am  not  entirely  accurate  as  to  the  date  —  but  during  the  twenty-three  years 
there  were  burned  over  within  the  Catskill  and  Adirondack  park  preserves 
1,186,000  acres  of  land.  Now,  that  does  not  mean  that  those  were  new  acres 
of  land,  but  that  was  the  volume  of  burning,  and  my  recollection  is  that  in 
1906  112,000  acres  of  State  lands  were  burned. 

So  you  see,  gentlemen,  so  far  as  we  are  concerned,  up  to  date,  we  have 
reached  no  conception  of  this  subject  from  the  standpoint  of  the  State  itself 
so  as  to  preserve  any  continuity  of  policy  or  of  purpose.  It  was  the 
idea  of  the  Committee  that  every  section  of  this  State  was  interested  in  the 
subject  of  conservation  and  should  be  represented  upon  the  board  which  was 
to  govern  and  deal  with  this  great  subject;  consequently,  the  proposal  that 
one  should  be  selected  from  evc^  A\a*riir*„ 
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Another  thing,  while  we  are  talking  about  extending  the  forest  cover  in  the 
parks.  The  purpose  of  forestry  is  not  limited  to  that  area,  although  by  a 
wonderful  provision  of  nature  it  is  true  that  80  per  cent,  of  the  streams  in  the 
State  which  are  capable  of  developing  water  power  find  their  rise  within  the 
area  known  as  the  Adirondack  preserves. 

But  so  far  as  agriculture  is  concerned,  it  is  of  just  as  much  interest  to  have 
forestry  out  in  the  western  and  southern  parts  of  the  State  as  it  is  in  this 
area  up  here;  and  I  believe  that  in  time  every  acre  of  land  in  this  State 
which  is  nonarable  and  is  capable  of  forest  growth  should  be  reforested  either 
by  the  State,  by  counties,  by  cities  or  by  individuals. 

It  must  be  realized  that  you  cannot  get  individual  effort  on  this  subject. 
The  individual  does  not  see  the  advantage,  because  it  is  a  long  way  off  and 
it  takes  forty  to  fifty  or  seventy-five  years  to  grow  a  forest;  and  then,  again, 
we  owe  this  duty  on  this  subject  to  the  question  of  our  future  timber  supply, 
which  I  shall  not  go  into  now. 

Much  was  said  in  the  Committee  on  the  subject  of  lumbering  at  the  present 
time  in  the  Adirondack  preserve,  and  I  must  confess  that  I  came  to  the 
Committee  with  the  view,  due  to  representations  contained  in  reports  of  the 
Conservation  Commission,  that  there  was  a  large  wastage  going  on  in  the 
forests  from  the  maturing  of  timber  and  that  a  large  revenue  could  be 
obtained  to  the  State  for  the  purpose  of  purchasing  added  land,  and  for  the 
purpose  of  continuing  the  policy  of  reforestation. 

But  an  examination  showed  that  there  was  no  inventory  of  State  lands 
capable  of  forestry,  of  scientific  forestry,  that  we  had  no  estimate  on  that 
subject,  and  I  did  not  feel,  after  listening  to  all  the  representations  made  upon 
the  subject,  that  there  was  anything  whatever  before  us  which  would  justify  us 
to-day  taking  up  that  question,  and  that  there  was  no  immediate  necessity 
for  the  subject  being  considered. 

The  Committee  did  not  meet  one  of  my  views  for  reasons  well  stated,  per- 
haps. It  was  my  feeling  that  it  was  of  just  as  much  importance  to  preserve 
the  forest  cover  on  privately  owned  lands  as  it  was  on  the  lands  owned  by  the 
State.  I  can  see  no  distinction.  It  was  my  feeling  that  it  was  within  the 
power  of  the  State  to  regulate  the  cutting  on  private  lands  under  the  police 
power.  I  felt  that  very  deeply  because  of  the  fact  that  cutting  had  been  going 
on  to  an  extent  and  in  a  manner  which  was  destructive  to  the  forest  cover. 

But  it  was  pointed  out  that  the  owners  of  large  areas  of  land  had  come  to 
a  realization  of  this  situation  and  were  already  cutting  their  timber  in  regard 
to  the  future  development  of  the  forest,  and  it  was  also  pointed  out  that  it 
would  be  unfair  and  unjust  to  take  that  position  in  reference  to  private- 
owned  lands,  because  it  amounted  practically  to  confiscation  of  property,  and 
the  Committee,  therefore,  brought  in  the  suggestion  that  the  State,  the  Legis- 
lature, should  be  mandated  to  continue  the  policy  of  purchasing  forest  lands, 
of  adding  to  the  forest  lands,  to  the  end  that  we  might  accomplish  by  this 
method  the  same  result  that  would  be  accomplished  by  a  regulation  of  the 
cutting  on  private  lands. 

Gentlemen,  I  have  as  briefly  as  I  may  tried  to  open  up  the  scope  of  this 
subject.  I  feel  deeply  interested  in  it.  I  feel  that  this  Committee  has 
deliberated  carefully  and  considerately  on  this  subject,  and  has  brought  in  a 
report  which  meets  the  just  and  reasonable  aspirations  of  the  people  of  this 
State,  and  that  if  the  policies  outlined  by  this  Committee  are  followed  by  the 
Convention,  that  we  shall  have  reason  to  believe  when  we  look  back  twenty 
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years  hence  that  we  liave  inaugurated  a  policy  which  has  redounded  to  the 
welfare  and  the  benefit  of  the  people  of  the  Empire  State. 

Mr.  Weed  —  Mr.  Chairman,  may  I  ask  the  gentleman  a  question? 

The  Chairman  —  Will  the  gentleman  yield  for  a  question? 

Mr.  E.  N.  Smith  —  Certainly. 

Mr.  Weed  —  I  beg  to  direct  your  attention  to  lines  8  and  9  on  page  2,  and 
the  phrase  as  to  the  power  that  is  given  to  them  of  "  the  control,  conserva- 
tion, prevention  of  pollution  and  regulation  of  the  waters  of  the  State."  As 
you  know,  there  are  proposals  before  the  Committees,  two  of  them,  in  regard 
to  mill  sites,  and  also  in  regard  to  limiting  the  power  of  the  disposition  of 
the  water  powers  of  the  State  to  some  definite  term. 

I  would  like  to  ask  whether  the  control  over  both  those  matters  is  given 
to  this  Commission  by  this  act? 

Mr.  E.  N.  Smith  —  My  judgment  about  that  subject  is  this:  That  it  is 
the  intention  that  this  commission  would  have  the  control  of  the  waters  of 
the  State  and  the  regulation  of  the  flow  of  the  streams  of  the  State  in  a  gen- 
eral way;  that  is,  in  a  supervisory  way;  that  if  there  were  any  engineering 
problems  connected  with  the  subject,  of  course,  those  would  have  to  be  taken 
care  of  by  the  department  of  the  State  government  which  has  charge  of  State 
engineering.  Just  as  with  the  subject  of  agriculture,  and  I  do  not  wish  to 
go  into  that  very  fully;  that  while  the  Agricultural  Department  would  have 
charge  of  the  commercial  feature  of  agriculture,  the  conservation,  as  it  relates 
to  waters,  would  be  in  this  Department.  So  my  judgment  about  the  subject 
is  that  this  is  more  a  supervisory  relation  than  an  actual  development  of  the 
subject  of  water  power  by  this  Convention. 

I  do  not  think  it  is  within  the  purview  or  the  scope  of  this  provision  that 
this  body  should  have  charge  of  the  control  of  waters,  except  in  a  supervisory 
sort  of  way.  Of  course,  if  water  powers  are  owned  by  the  State,  and  there 
are  some  water  powers  owned  by  the  State,  it  might  be  possible  that  these 
water  powers  would  be  under  the  control  of  this  commission,  but  I  think  the 
thought  is  rather  that  they  should  have  control  of  the  streams  of  the  State, 
so  far  as  the  regulation  of  the  flow  is  concerned,  and  that  is  the  main  purpose 
involved. 

Mr.  Bockes  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Bockes. 

Mr.  Bockes  —  Will  the  gentleman  yield  for  a  question? 

The  Chairman  —  Will  the  gentleman  yield  to  Mr.  Bockes  for  a  question? 

Mr.  E.  N.  Smith  —  Certainly. 

Mr.  Bockes  —  With  regard  to  those  same  lines  just  mentioned  and  which 
you  have  been  discussing.  In  view  of  the  fact  that  the  words  "  prevention 
of  pollution  "  are  used ;  what  do  you  say  as  to  the  effect  upon  the  activities 
of  the  Health  Department?  At  the  present  the  inspectors  of  the  Health 
Department  upon  complaint  investigate  creameries  to  see  whether  they  are 
polluting  streams.  Aren*t  we,  by  express  language,  preventing  the  Health 
Department  from  continuing  this  operation? 

Mr.  E.  N.  Smith  —  Jn  reply  to  Mr.  Bockes  I  would  say  that  I  have  not  in 
mind, —  that  I  was  not  concerned  in  the  drafting  of  this  particular  phrase- 
ology; that  I  imagine  that  the  idea  was  to  place  in  this  body  the  general 
supervision  over  the  waters  of  the  State,  and  that  if  waters  were  polluted 
that  came  naturally  within  their  concern  and  under  their  concern.  It  might 
in  some  respects,  perhaps,  take  away  some  of  thfe  power  from  the  Health 
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Department  ---  in  some  respects,  but  I  do  not  see  how  it  could  do  it  in  a  gen- 
eral way.  I  assume  that  this  confers  the  power  to  prevent  the  pollution  of 
streams  under  legislative  authority. 

The  Chairman  —  The  question  is  upon  the  motion  to  approve  of  the  first 
section  ? 

Mr.  Austin  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  Greene,  Mr.  Austin. 

Mr.  Quigg  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Austin  has  the  floor. 

Mr.  Whipple  —  Mr.  Chairman,  if  Mr.  Austin  gives  way,  I  will  offer  an 
amendment  and  then  he  can  proceed. 

The  Chairman  —  Will  Mr.  Austin  give  way  to  Mr.  Whipple  for  the  intro- 
duction of  an  amendment? 

Mr.  Austin  —  Yes. 

The  Chairman  —  The  Clerk  will  read  the  amendment. 

The  Secretary  —  By  Mr.  Whipple,  strike  out  all  of  Section  1  down  to  and 
including  the  word  "  heard  "  in  the  third  line,  page  2,  and  insert  the  follow- 
ing: "  Section  1.  The  I>epartment  of  Conservation  shall  consist  of  a  single 
commissioner  appointed  by  the  Governor  and  subject  to  removal  by  him  on 
charges  after  an  opportunity  to  be  heard.  The  commissioner's  term  of  office 
shall  be  six  years.  His  compensation  shall  be  fixed  by  law.  He  shall  appoint 
and  may  at  pleasure  remove  a  deputy  commissioner  and  fix  his  salary.  He 
may  also  appoint  all  necessary  subordinates,  all  of  whom,  except  his  secretary, 
confidential  agents  and  laborers,  shall  be  selected  from  eligible  lists  made  up 
.  as  the  result  of  competitive  examinations  conducted  by  the  Civil  Service 
Commission." 

Strike  out  from  Section  1  all  of  said  section,  commencing  with  the  word 
"  The  "  after  the  period  in  line  15,  page  2.  After  the  word  "  same  "  in  line  5, 
page  3,  strike  out  the  period  and  insert  the  following  — 

Mr.  Blauvelt  —  Mr.  Chairman,  does  not  that  have  to  do  with  Section  2? 
The  section  which  the  Secretary  is  now  reading  has  to  do  with  Section  2. 

I  make  the  point  of  order,  Mr.  Chairman,  that  we  are  now  considering  Sec- 
tion 1. 

The  Chairman  —  The  point  of  order  is  sustained  and  the  Secretary  will 
read  the  amendment  to  Section  1. 

Mr.  Clinton  —  Mr.  Chairman,  I  ask  that  the  amendment  to  Section  1  be 
read  again. 
The  Chairman  —  The  Secretary  will  read  the  Proposed  Amendment  again. 
The  Secretary  —  By  Mr.  Whipple: 

Strike  out  all  of  section  1  down  to  and  including  the  word  *' heard '*  in 
the  third  line,  page  2,  and  insert  the  following:  **  Section  1.  The  depart- 
ment of  conservation  shall  consist  of  a  single  commissioner  appointed  by 
the  Governor  and  subject  to  removal  by  him  on  charges  after  an  opportunity 
to  be  heard.  The  commissioner's  term  of  office  shall  be  six  years.  His  com- 
pensation shall  be  fixed  by  law.  He  shall  appoint  and  may  at  pleasure  re- 
move a  deputy  commissioner  and  fix  his  salary.  He  may  also  appoint  all 
necessary  subordinates,  all-  of  whom,  except  his  secretary,  confidential  agents 
and  laborers,  shall  be  selected  from  eligible  lists  made  up  as  the  result  of 
competitive  examinations  conducted  by  the  Civil  Service  Commission." 
Strike  out  from  section  1  all  of  said  section,  commencing  with  the  word 
' '  The ' '  after  the  period  in  line  15,  page  2.  Strike  out  from  section  1  all  of 
said  section  commencing  with  the  word  '*The''  after  the  period  on  line  15, 
page  2. 
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The  Chairman  —  Mr.  Blauvelt. 

Mr.  Blauvelt  —  I  would  like  to  ask  Mr.  Smith  —  I  have  a  Proposed  Amend- 
ment to  this  section  which  is  very  short,  and  has  to  do  with  the  words 
"  subject  to  the  veto  of  the  Governor  "  on  page  2,  line  11. 

The  Chairman  —  That  should  be  line  12.  The  amendment  has  been  re- 
printed.   You  probably  have  Print  No.  763;  this  is  Print  No.  786. 

Mr.  Blauvelt  —  I  think  it  would  be  better  to  use  the  word  "  approval " 
rather  than  tj^e  word  "  veto."  The  word  "  approval "  is  self -executory,  but 
"  veto  '*  would,  unless  it  is  the  purpose  of  this  Proposed  Amendment  to  permit 
the  Governor  at  some  future  date  after  the  rules  and  regulations  of  the 
Commission  or  this  Board  have  been  in  operation  to  nullify  or  veto  the  rule 
or  regulation  —  it  would  not  be  self -executory  unless  a  time  limit  was  fixed. 
Now,  I  think  the  word  "  approval "  would  be  much  better  than  the  word 
"  veto." 

Mr.  E.  N.  Smith  —  As  you  know.  Senator,  I  was  not  on  that  Committee, 
but  I  can  see  no  objection. 

Mr.  Marshall  —  There  is  no  objection. 

Mr.  Blauvelt  —  If  there  is  no  objection,  I  will  offer  the  amendment  at  this 
time. 

The  Chairman  —  The  gentleman  from  Greene,  Mr.  Austin. 

Mr.  Austin  —  Mr.  Chairman. 

Mr.  Clinton  —  Mr.  Chairman,  will  the  gentleman  permit  an  interruption? 

The  Chairman  —  Will  the  gentleman  yield? 

Mr.  Austin  —  I  am  the  best-natured  man  in  the  Convention. 

Mr.  Clinton  —  The  amendment  which  has  just  been  presented  by  Senator 
Blauvelt  will  probably  meet  with  universal  approval,  but  before  considering 
the  amendment  presented  by  Mr.  Austin,  which  will  take  considerable  time 
for  discussion,  I  would  suggest,  by  unanimous  consent,  that  we  take  a  vote 
at  this  time  upon  Senator  Blauvelt's  amendment,  and  dispose  of  it. 

The  Chairman  —  If  there  is  no  objection,  a  vote  will  be  taken  upon  the 
motion  by  Mr.  Blauvelt  to  substitute  the  word  "  approval "  for  the  word 
"veto,"  page  2,  line  12.  All  those  in  favor  of  that  motion  will  signify  by 
saying  Aye,  contrary-minded,  if  any,  No.    The  motion  is  carried. 

The  question  is  now  upon  the  motion  of  Mr.  Whipple. 

The  Chair  recognizes  Mr.  Austin. 

Mr.  Austin  —  Mr.  Chairman. 

Mr.  Ostrander  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  question? 

Mr.  Austin  —  Most  assuredly. 

Mr.  Ostrander  —  I  wish  to  offer  an  amendment  to  Section  1,  and  widi  to 
inquire  of  the  Chair  whether  I  shall  do  it  now  or  wait  until  the  conclusion  of 
Mr.  Austin's  address. 

The  Chairman  —  The  amendments  will  have  to  be  disposed  of  one  at  a 
time,  and  while  the  Chair  believes  that  Mr.  Austin  would  be  willing  to  per- 
mit an  amendment  being  oflfered  at  this  time,  the  Chair  would  suggest  that 
the  other  amendments  be  held  until  this  amendment  is  disposed  of. 

Mr.  Austin  —  Mr.  Chairman,  both  the  delegate  from  Saratoga  and  the 
delegate  from  Erie  are  very  much  mistaken.  The  delegate  from  Erie  is  mis- 
taken when  he  says  that  he  thinks  any  proposals  which  I  have  to  make  will 
take  me  long  to  discuss,  and  the  gentleman  from  Saratoga  is  very  much  mis- 
taken when  he  says  that  I  am  going  to  make  an  address.  I  am  so  thoroughly 
in  accord  "with  every  part  of  this  report  and  of  this  Committee  proposal^ 
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except  the  first  section,  that  it  is  with  great  reluctance  that  I  am  forced  by 
my  convictions  to  say  a  word  against  that  section  as  it  now  stands.  I  have 
for  several  days,  since  the  Committee  decided  what  it  would  report,  since  I 
filed  my  short  minority  report  —  I  have  honestly  struggled  with  myself  to 
see  if  I  could  not  convince  myself  that  I  could  agree  with  that  first  section 
and  say  that  I  was  for  the  Committee  report  as  a  whole,  but  I  cannot.  I  do 
not  propose  to  take  long  to  discuss  it.  I  only  propose  to  point  out  the 
objections  which  I  have  to  it,  and  to  make  sure  that  no  member  of  this  Con- 
vention votes  for  this  proposal  without  being  certain  as  to  exactly  what  he 
is  voting  for. 

Now,  we  propose  by  this  section  to  depart,  it  seems  to  me,  from  the  three 
principles  which  everybody  supposes  actuate  the  majority  of  the  members  of 
this  Convention.  It  is  assumed,  I  believe,  and  I  think  the  majority  of  the 
members  of  this  Convention  believe,  that  there  should  be  more  centralization 
of  power.  We  assume  that  there  should  be  a  more  definite  fixing  of  responsi- 
bility, and  in  the  two  great  amendments  which  are  pending  before  this  body, 
two  of  the  most  important  things  which  will  come  before  it  for  consideration, 
the  home  rule  proposition  and  the  budget  proposition,  certainly  the  Com- 
mittee, and  I  believe  the  Convention,  have  agreed  that  there  should  be  a 
reserve  power  in  the  Legislature  itself.  Now,  those  three  things  are  entirely 
violated  by  this  Proposed  Amendment  —  those  three  principles. 

It  is  said  that  this  amendment  will  remove  the  department  from  politics, 
and  that  that  is  its  purpose.  If  I  thought  that  that  glorious  result  would  be 
accomplished,  I  would  be  for  it,  but  I  cannot  conceive  of  how  this  Department 
will  be  removed  from  politics  by  making  it  a  nine-headed,  impaid  commission. 
It  seems  to  me  that  such  an  idea  is  pure  buncombe,  and  I  do  not  question  for 
a  moment  the  good  faith  of  the  great  majority  of  this  Committee  which 
advanced  the  proposal.  They  are  earnest  and  they  believe  that  it  will  accom- 
plish that  result,  but  I  honestly  and  earnestly  believe  that  th^  are  mistaken. 
These  .nine  conunissioners,  if  this  proposal  is  to  be  carried  out,  will  be 
appointed  next  year  by  the  Governor.  Is  he  going  to  appoint  four  and  a 
half  Kepublicans  and  four  and  a  half  Democrats,  and  thus  remove  it  from 
politics?  If  he  is  as  good  a  Republican  as  I  hope  he  is,  he  will  not  appoint 
more  than  two  Democrats  on  the  Commission,  and  it  will  be  political  in  its 
character  for  the  next  five  or  seven  years  to  come.  There  isn't  any  doubt 
about  that.  It  is  not  true  that  there  is  no  politics  in  a  crowd ;  as  I  have  said 
before,  there  is  more  politics  in  a  crowd  than  there  is  in  an  individual,  and 
there  will  be  politics  in  this  body  just  as  sure  as  the  world.  The  only  way 
we  can  get  away  from  having  it  of  a  political  complexion,  it  seems  to  me,  is 
by  putting  on  the  commission  one  member  of  each  of  the  nine  parties  that 
appeared  upon  the  ballot  last  fall,  one  Republican,  one  Democrat,  one  Pro- 
gressive, one  Independent  Leaguer,  one  Prohibitionist,  one  Sulzer  Party  — 
whatever  that  is  —  one  United  Labor,  one  Socialist,  and  one  Socialist  Labor. 
Now,  that  win  remove  it  from  politics,  and  it  is  the  only  way  that  I  can  con- 
ceive of  that  it  will  be  so  removed. 

Now,  gentlemen,  I  do  not  want  to  dwell  upon  that  subject.  I  think  the 
principle  is  entirely  wrong.  We  have  not  any  such  organization  in  any  other 
department  of  the  State,  except  the  Regents,  to  which  reference  has  been  made. 
Now,  I  certainly  do  not  want  to  decry  the  work  of  the  Regents,  but  the 
Regents  do  not  run  the  Education  Department.  They  have  no  such  powers  as 
are  proposed  to  be  given  by  this  amendment,  and  I  venture  to  say,  if  I  am 
correctly  informed  by  the  eminent  educators  with  whom  I  have  talked,  that 
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all  persons  who  are  experts  upon  the  subject  of  education  agree  that  if  they 
were  going  to  start  the  educational  system  of  this  State  again  they  would 
never  start  it  with  the  Board  of  Regents. 

Now  there  is  one  more  important  —  almost,  to  my  mind,  still  more  im- 
portant —  objection  to  this  section  than  the  nine-headed  proposition,  and  that 
is  the  legislative  power  which  it  is  proposed  to  give  to  this  body  —  a  third 
Legislature  to  deal,  with  exclusive  power,  with  the  subject  of  fish  and  game 
laws.  They  are  to  make  the  laws.  Now  I  have  been  Commissioner  for  a 
short  time;  I  have  followed  this  subject  closely  for  a  great  many  years, 
and  I  know  full  well  that  there  is  altogether  too  much  tinkering  with  the 
Fish  and  Game  Laws  by  the  Legislature.  I  appreciate  that  just  as  much  as 
anybody;  But  there  will  be  tinkering  with  the  Fish  and  Game  Laws  by  this 
Commission,  I  believe,  and  if  there  is  anything  else  which  will  throw  this 
nine-headed  conunission  into  politics,  it  is  the  fact  that  they  have  power  to 
make  Fish  and  Game  Laws.  That  will  throw  them  into  politics,  if  nothing 
else  will. 

Mr.  Marshall  —  Will  the  gentleman  yield  for  a  question? 

The  Chairman  —  Will  the  gentleman  yield? 

Mr.  Austin  —  Certainly. 

Mr.  Marshall  —  Is  it  not  a  fact  that  in  past  years  there  have  been  enacted 
by  the  Legislature  from  80  to  100  laws  amending  the  Fish  and  Game  Laws, 
with  regard  to  trivial  matters,  as  to  whether  or  not  suckers  could  be  caught 
in  Canaseraga  creek  and  other  matters  of  that  same  character. 

Mr.  Austin  —  Very  true. 

Mr.  Marshall  —  Is  it  not  a  fact  that  ordinarily  in  the  Legislature  the 
wishes  of  the  member  who  introduces  such  a  measure  are  erected  into  the 
statute  without  any  consideration  on  the  part  of  the  Legislature  or  of  any- 
body else  except  the  man  who  introduces  that  measure? 

Mr.  Austin  —  No,  I  do  not  think  that  is  true. 

Mr.  Marshall  —  Well,  it  is  usually  the  case,  is  it  not? 

Mr.  Austin  —  There  is  a  great  deal  in  what  you  say,  but  I  do  not  think  it  is 
entirely  true. 

The  Chairman  —  Does  the  gentleman  yield  for  a  question? 

Mr.  Austin  —  I  do. 

Mr.  Marshall  —  Is  it  not,  after  all,  a  matter  purely  of  administration  of 
a  subject  which  can  better  be  dealt  with  by  a  small  body,  acting  as  such  a 
commission  would,  rather  than  by  the  Legislature  of  the  State  of  New  York? 

Mr.  Austin — ^As  to  those  things  which  affect  purely  a  locality,  which 
affect  local  conditions  only,  then  it  becomes  a  question  of  administration; 
but,  to  my  mind,  a  fish  and  game  law,  a  regulation  which  affects  the  State 
as  a  whole,  as  many  of  these  laws  do,  then  loses  its  administrative  character 
and  becomes  one  which  should  be  determined,  in  the  final  analysis,  at  least, 
by  the  Legislature. 

Mr.  Blauvelt  —  Mr.  Chairman,  will  the  delegate  yield? 

The  Chairman  —  Will  the  delegate  yield? 

Mr.  Austin  —  Certainly. 

Mr.  Blauvelt  — In  1911  or  1912,  the  Legislature  passed  a  law,  which  the 
Governor  signed,  for  the  nonsale  of  game,  with  which  you  are,  no  doubt, 
familiar.  Assuming  that  that  had  never  been  passed,  imder  the  provisions 
of  this  bill,  would  the  Board  have  the  power  to  make  such  a  rule  or  regula- 
tion preventing  the  sale  of  game? 


1351 

Mr.  Austin  —  They  certainly  would,  in  my  opinion;  exclusive  power  to 
make  rules  and  regulations  with  reference  to  the  taking,  possession,  sale  and 
transportation  of  fish  and  game. 

Mr.  Blauvelt  —  In  that  respect,  the  Board  might  have  power  of  determining 
a  policy  of  the  State? 

Mr.  Austin  —  Absolutely.  Now,  there  was  passed  not  long  ago,  and  is  in 
effect  now,  a  provision  of  law  which  was  very  salutary,  to  my  mind,  because 
it  gave  certain  discretion  to  the  Conservation  Commission  with  reference 
to  these  regulations  respecting  the  taking,  possession  and  sale  of  fish  and 
game.  So  far  as  the  protective  features  were  concerned,  it  provided  that  the 
Conunission  might,  by  order,  increase  the  protection  provided  by  law,  but  it 
could  not  diminish  it.  Many  rules  have  been  made  with  a  very  salutary 
eifect  under  that  provision.  I  think  that  in  ninety-nine  cases  out  of  a  hun- 
dred probably  the  Department  of  Conservation  is  much  more  competent,  in 
the  first  instance,  to  make  a  fish  and  game  law  or  regulation,  as  you  may 
please  to  call  it,  but  I  do  not  believe  in  taking  from  the  Legislature  abso- 
lutely  all  reserve  power  over  those  matters. 

Mr.  Brackett  —  Mr.  Chairman,  will  the  gentleman  permit  a  question? 
The  Chairman  —  Will  the  gentleman  yield? 
Mr.  Austin  —  Certainly. 

The  Chairman  —  The  delegate  from  Saratoga,  Mr.  Brackett. 
Mr.  Brackett  —  As  cognate  to  the  question  asked  by  the  gentleman  from 
New  York,  Mr.  Marshall,  I  would  like  to  ask  the  speaker  if  in  his  experience 
as  Commissioner  he  ever  found  the  Legislature  passing  any  law,  whether  it 
be  for  the  relief  of  suckers  or  what  not,  without  consultation  with  the  ad- 
ministrator of  the  Department  and  without  practically  taking  his  view. 

Mr.  Austin  —  Never;  occasionally  without  taking  their  views,  but  never 
without  consultation. 

Mr.  Clinton  —  Mr.  Chairman,  will  the  delegate  yield? 

Mr.  Austin  —  If  you  will  permit  me  to  finish,  because  I  am  practically 
through  — 

The  Chairman  —  The  delegate  does  not  yield? 

Mr.  Austin  —  I  do  not  yield.  In  an  amendment  which  I  propose  to  offer 
at  the  proper  time  —  I  do  not  offer  it  now  because  there  is  one  under  con- 
sideration—  I  have  suggested  that  this  commission,  or  the  single-headed 
commission  which  I  propose  —  if  you  retain  the  nine-headed  commission, 
I  would  like  to  use  it  in  that  proposal  —  following  the  words  so  far  as  they 
go,  in  the  Committee  proposal,  that  they  shall  have  the  power  to  make  regu- 
lations with  respect  to  the  "  taking,  possession,  sale  and  transportation  thereof, 
which  shall  have  the  force  and  effect  of  law  when  filed  in  the  office  of  the 
Secretary  of  State  and  published  in  such  manner  as  the  Legislature  may 
provide  "  — because  they  must  be  published  in  some  way  —  "  imtil  and  imless 
after  such  making,  filing  and  publication,  the  Legislature  shall  by  law  pre- 
scribe other  and  different  regulations."  Now  that  vests  in  the  Commission 
the  power  to  make  these  regulations  in  the  first  instance,  but  it  does  not 
take  away  from  the  Legislature  reserve  power  over  the  matter.  If  that  is 
put  into  effect,  I  do  not  believe  that  you  will  find  the  Legislature  interfering 
with  rules  and  regulations  of  the  Commission  established  after  investigation, 
unless  there  is  a  good  and  sufficient  reason  for  such  interference.  But,  so 
far  as  I  am  concerned,  I  am  opposed  to  giving  to  this  body,  whether  it  be 
a  nine-,  three-  or  single-headed  commission,  legislative  powers  such  as  have 
never  been  given  to  any  other  body  in  the  history  of  this  State. 
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Mr.  Clinton  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  Brie,  Mr.  Clinton. 

Mr.  Clinton  —  I  simply  desire  to  ask  the  last  speaker  whether,  if  Section  1 
were  so  amended,  the  initiative  — 

The  Chairman  (interrupting)  — Will  the  delegate  take  the  floor  for  the 
purpose  of  answering  a  question? 

Mr.  Austin  —  Pardon  me. 

Mr.  Clinton  —  I  simply  desire  to  ask  the  speaker  whether,  in  case  the 
initiative  in  the  making  of  regulations  as  expressed  here  remain  in  the 
Commission,  whatever  its  form,  subject  to  the  paramoimt  power  of  the  Legis- 
lature —  whether  he  would  still  be  of  the  opinion  that  that  power  of  initiaticm 
would  make  a  board  of  nine,  or  any  other  number,  instead  of  a  single-headed 
commission,  appointed  by  the  Governor,  necessarily  a  factor  in  politics?  We 
digressed,  Mr.  Austin,  from  the  main  argument,  and  I  want  to  get  back  to  it. 

Mr.  Austin  —  I  think  that  would  remove  a  great  deal  of  politics  from  the 
nine-headed  commission.  There  is  one  thing  more,  Mr.  Chairman,  if  I  may 
just  in  a  moment  call  attention  to  it.  I  personally  differ  from  the  idea  of 
the  Committee  that  this  first  section  should  contain  a  civil  service  provision. 
The  form  in  which  the  civil  service  provision  is  now  in  the  bill  is  much  less 
objectionable,  to  my  mind,  than  it  was  before,  but  I  am  wondering  whether 
the  effect  of  this  provision  is  to  require  that  the  deputy  himself,  the  right 
hand  of  the  superintendent,  shall  be  imder  civil  service  regulations.  I  would 
be  very  glad  if  some  one,  who  is  much  more  familiar  than  myself  with  civil 
service  matters,  would  tell  me  whether,  if  this  provision  went  in,  the  Civil 
Service  Commission  has  the  power  to  classify  as  exempt  the  position  of 
deputy.  If  it  has  that  power,  then  I  haven't  any  objection  to  this  section, 
because  I  well  understand  the  purpose  for  which  it  was  put  in. 

Mr.  Rhees  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Khees. 

Mr.  Rhees  —  It  is  the  imderstanding  of  the  Committee  on  Civil  Service  that 
this  language  is  that  which  is  proposed  by  the  Civil  Service  Commission 
itself,  and  that  the  right  to  classify  in  the  noncompetitive  class  deputies  and 
similar  appointees  rests  with  the  Civil  Service  Commission. 

Mr.  Austin  —  Even  if  this  is  adopted? 

Mr.  Rhees  —  Even  with  this  provision. 

Mr.  Austin  —  Then  I  have  no  objection. 

The  Chairman  —  The  Chair  will  call  the  attention  of  the  gentleman  from 
Greene  to  the  fact  that  the  language  of  the  Proposed  Amendment  by  Mr. 
Whipple  follows  the  former  language  and  not  the  present  language. 

Mr.  Whipple  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  Cattaraugus,  Mr.  Whipple. 

Mr.  Whipple  —  I  have  in  mind  that  the  language  in  that  amendment  does 
not  accord  with  the  language  in  the  proposition  by  the  Committee,  and  the 
reason  is  that  it  was  constructed  prior  to  the  last  meeting  of  the  Committee 
yesterday  when  we  changed  the  wording  of  that,  but  it  will  answer  to  present 
to  the  Convention  the  one  pertinent  thought  as  to  what  this  commission 
should  be  made  up  of,  and  if  the  Convention  adopts  that  principle,  I  have  no 
objection  to  the  language  that  is  in  the  other  proposition.  I  had  not  con- 
sidered that  important  enough  to  consider  this  morning. 

The  Chairman — The  question  is  upon  the  motion  of  the  gentleman  from 
Cattaraugus,  Mr.  Whipple. 
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Mr.  Wliipple  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  Cattaraugus. 

Mr.  Whipple — I  assumed  that  some  one  else  would  like  to  say  something 
about  this»  and  probably  will  after  I  may  have  said  something.  I  am  assum- 
ing that  my  friend^  Mr.  Marshall^  will  be  glad  to  say  something,  and  I  am 
assuming  that  he  will  not  agree  with  me  in  what  he  will  say,  although  he 
wanted  this.  He  iias  changed  his  mind  and  I  have  not  changed  my  mind,  and 
that  is  the  difference.  Now  I  agree  with  Mr.  E.  N.  Smith  that  this  is  an 
important  matter.  I  do  not  know  that  it  is  necessary  to  waste  a  great  deal 
ot  time  in  lectures  or  oratory  upon  it.  There  are  a  few  plain  business  proposi- 
tions, that  is,  such  objections  as  I  have  to  this  board;  the  body  of  the  bill  is 
all  right,  otherwise  than  as  specified  in  the  minority  report  which  I  filed. 
The  body  of  the  report  otherwise  than  as  specified  in  the  minority  report 
which  I  have  filed,  I  approve  of.  The  scope  of  the  authority  of  the  commis- 
sion I  approve  of. 

First,  I  trust  that  the  members  of  this  Convention  now  in  Committee  of  the 
Whole  will  bear  in  mind  that  there  must  have  been  many  different  opinions 
in  the  Committee  on  Conservation,  from  the  fact  that  as  I  remember  it  not 
more  than  five  out  of  the  seventeen  men  fully  agreed  on  every  proposition 
in  that  report. 

Barring  myself  —  well  there  may  have  been  one  or  two  more  —  barring 
myself  I  think  the  Committee  was  made  up  of  very  intelligent  and  earnest 
men.  I  am  not  speaking  of  myself,  neither  am  I  declaring  that  I  am  not  an 
earnest  man,  but  I  wish  not  to  make  it  personal.  The  other  sixteen  were  as 
good  as  you  have  and  every  one  of  the  Bcventeen  are  deeply  interested  as  all 
of  you  are  in  this  subject. 

The  only  question  was  what  are  we  to  do,  and  what  can  we  do? 

Now  I  think  I  differed  with  some  of  the  members  of  that  Committee  very 
largely  because  I  have  had  an  opportunity  to  come  in  direct  contact  with  the 
physical  matters  in  relation  to  this  subject.  I  believe  that  is  the  reason. 
They  may  be  right,  I  may  be  right.  All  that  any  of  us  want  in  this  Convention 
on  any  subject,  if  I  imderstand  what  we  are  here  for,  is  to  do  the  best  thing 
on  each  given  subject.  We  have  got  no  pride  of  opinion.  We  don't  care  to 
assert  our  individual  ideas  except  as  in  conscience  we  believe  they  are  right, 
and  if  we  are  beaten  on  them,  why,  like  men,  we  say  that  the  majority  is 
probably  right  about  it  and  we  surrender  our  own  opinions. 

Now  I  am  opposed  to  a  nine-headed  commission  in  this  or  any  other  depart- 
ment and  I  am  opposed  because  that  kind  of  commission  has  never  worked 
well  and  I  am  opposed  to  it  on  the  principle  of  the  suggestions  by  my  friends 
on  the  Committee  because  it  puts  it  into  politics.  If  I  were  Grovemor  of  this 
State  I  would  prefer  to  appoint  nine  men,  one  in  each  judicial  district,  as 
against  one  man,  for  purely  political  purposes  and  in  my  po)itical  machinery 
it  would  b3  nine  times  as  important  to  me.  You  cannot  divorce  any  proposi- 
tion from  politics  in  that  sense  and  instead  of  taking  this  out  of  politics  you 
put  it  into  politics,  and  if  you  say  to  me  that  you  can  take  nine  men  from  this 
State  who  will  take  charge  of  this  great  work  and  divorce  themselves  abso- 
lutely from  politics,  then  I  say  to  you  that  the  millennium  has  come.  The 
leopard  does  not  change  his  spots.  Human  nature  is  about  the  same  to-day 
as  it  has  ever  been.  When  a  man  is  imder  the  appointment  by  an  Executive 
he  feels  friendly  at  least  toward  him  and  I  never  yet  have  seen  the  Executive 
in  this  State  that  did  not  play  politics  just  as  much  as  the  fellow  down  in 
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Cattaraugus  county  and  up  in  Saratoga.  If  there  has  been  a  nonpolitical 
Governor  please  name  one.  If  there  was  ever  one  I  would  like  to  hear  of  it. 
Look  back  over  history.  Are  the  ambitions  of  men  different  in  the  Gov- 
ernors of  to-day  from  what  they  ever  were,  and  do  they  do  these  things  dif- 
ferently than  they  did  years  ago?  Not  so  far  as  I  know.  You  cannot 
therefore  remove  such  things  from  politics.  There  is  not  an  example  in  the 
history  of  this  State's  business  where  authority  has  not  been  concentrated 
where  you  could  put  your  hand  on  it,  where  you  get  as  good  service  as  when 
you  do  concentrate.  And  I  object  to  this  board  of  nine  because  there  is 
no  concentrated  authority.  Who  is  going  to  put  his  hand  on  the  particular 
factors  in  this  board  that  are  clogging  the  wheels?  One  man  denies  that 
he  is  responsible  and  the  next  man  denies  that  he  is  responsible  and  you 
cannot  find  where  the  trouble  is.  Why  if  you  wanted  to  hit  anything  in 
that  commission  you  would  be  in  the  same  position  as  the  boy  from  whom 
the  elephant  stole  the  gingerbread,  and  a  man  asked  him,  ''Why  don't 
you  turn  around  and  kick  the  elephant?"  And  the  boy  said,  ''I  would 
but  I  don't  know  which  end  to  kick."  You  could  not  find  the  place  to 
put  your  hand  on  it  and  its  term  is  nine  years  and  it  is  in  the  Consti- 
tution, and  the  result  will  be  that  it  will  go  from  bad  to  worse,  with  no 
interference  of  course  as  time  went  on.  Therefore  I  object  to  it.  There  is 
no  concentration  of  responsibility.  Why,  the  history  of  the  world  is  full  of 
the  fact  that  you  must  concentrate  power  somewhere  in  an  individual  and 
say  to  him  it  is  up  to  you.  For  two  and  a  half  mortal  years  of  the  Civil  War 
we  had  no  concentration  of  authority  in  our  generals.  By  and  by  the  great 
Lincoln  picking  out  Grant  said  to  him,  "  You  have  the  power,  you  control  all 
the  armies  of  this  contry,  go  at  it  and  beat  them  out."  Grant,  with  that  con- 
centrated power  saying  to  his  deputy  here,  Mr.  Sherman,  and  his  deputy  here, 
Mr.  Sheridan,  "  Go  here,"  and  to  Mr.  Meade,  "  Do  this,  go  yonder,"  and  what 
was  the  result  ?  Constantly  from  the  beginning  there  was  business  and  by  and 
by  victory  and  then  peace.    Concentration  of  power  and  authority. 

You  cite  to  me  the  proposition  of  the  Kegents  of  the  University.  What  has 
the  case  of  the  Regents  of  the  University  to  do>  that  compares  with  what 
this  board  has  to  do  ?  They  have  a  mere  matter  of  educational  policy,  a  single 
thing  to  consider  and  they  give  attention  to  that,  and  everybody  knows  it. 
I  am  not  mistaken  there.  I  have  been  here  for  eighteen  and  one-half  years 
in  touch  with  these  things  and  I  am  not  mistaken  there. 

I  am  against  it  for  the  reason  that  such  a  cotnmission  has  never  resulted 
in  good.  Now  let  us  see  a  minute.  What  is  the  history  of  the  State  in  this 
Department?  We  started  back  in  1872  and  we  had  a  commission  composed 
of  splendid  men  first,  and  there  were  no  less  men  than  Horatio  Seymour, 
Patrick  H.  Egan,  William  B.  Taylor,  George  H.  Raynor,  William  A.  Wheeler, 
Verplanck  Colvin  and  Franklin  D.  Hough,  in  the  first  commission.  Get  the 
report  and  see  how  much  that  commission  did.  Just  look  at  it.  What  next? 
Then  by  and  by  you  had  a  commission  composed  of  our  men,  and  they  were 
splendid  men.  Then  down  in  1885  you  had  a  commission  composed  of  Sher- 
man W.  Kneevals,  Theodore  B.  Basselin  and  Townsend  Cox.  Can  you  find 
better  anywhere?  And  what  did  they  do  remarkable  in  this  great  and  most 
important  subject,  the  most  important  subject  that  the  people  of  the  State 
have  got  to  deal  with  and,  aye,  the  most  important  that  the  people  of  the 
United  States  have  got  to  deal  with.  What  did  they  do?  And  by  the  way  you 
have  another  Forest  Preserve  Commission,  legislated  out  of  office  and  the 
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commission  known  as  the  Forest,  Fish  and  Game  Commission,  which  took 
over  the  work  and  that  is  composed  of  one  person,  D.  Middleton,  who  was 
a  splendid  business  man;  Charles  H.  Babcock,  a  very  splendid  business  man, 
and  Thompson,  one  of  the  greatest  fish  commissioners  that  ever  came  to  our 
State.  What  did  they  do?  Anything  but  sleep?  Then  we  came  down  to  the 
single-headed  commission  and  a  splendid  business  man  over  in  Watertown 
had  charge.  I  think  it  can  be  said  he  was  not  interested  in  the  work  and 
there  was  a  tremendous  amount  of  work  but  all  this  time  these  wonderful 
commissions  had  two  and  a  half  acres  of  tree  garden.  In  Japan  at  Tokio  in  a 
country  which  seventy-five  years  ago  lived  in  oriental  exclusiveness  and  the 
world  had  never  looked  in  on  them  ever  before  that  time.  A  nation  which 
had  never  seen  the  light  of  civilization  until  seventy-five  years  ago.  They 
now  have  hundreds  of  acres  of  tree  gardens.  And  our  entire  State  had  only 
two  and  a  half  acres  of  tree  garden. 

Now  I  am  not  going  to  say  a  single  word  about  the  years  when  I  was  com- 
missioner. I  am  going  to  simply  ask  you  to  look  at  the  record.  Those  two 
and  a  half  acres  grew  to  thirty  acres,  and  would  have  been  much  more,  had 
the  State  given  us  the  money. 

Mr.  Quigg  —  Will  the  gentleman  yield  a  moment? 

The  Chairman  —  Does  the  gentleman  yield? 

Mr.  Whipple  —  Yes. 

Mr.  Quigg  —  Isn't  it  the  fact  that  it  is  practically  since  you  were  in  the 
commission  that  public  interest  in  conservation  has  been  excited  through  our 
State?  Before  in  the  commissions  that  you  have  spoken  of,  before  that,  isn't 
it  a  fact  that  public  interest  in  the  work  of  those  commissions  was  not 
stimulated  in  the  country? 

Mr.  Whipple  —  I  would  be  glad  to  answer  Mr.  Quigg  and  say  to  him  that 
that  is  substantially  true  but  the  thing  that  started  that  agitation  was  the 
six  hundred  public  speeches  made  by  me  before  the  magazines  ever  took  up 
the  subject  in  this  State,  before  the  six  hundred  audiences  in  this  splendid 
State,  because  you  had  somebody  in  that  commission  with  a  heart  that  was 
doing  these  things.  That  is  the  truth  about  it,  and  that  was  before  Mr. 
Pinchot  started  that  work  in  the  National  Department. 

Now  I  want  to  be  excused  just  as  far  as  I  can  from  anything  personal 
about  my  own  administration.    The  record  is  there.    Examine  it. 

I  will  conclude  by  just  saying  this  much  more,  Mr.  Chairman.  Mr.  Austin 
and  Mr.  Osborne  were  the  commissioners  for  a  few  moments  and  then  the 
Legislature  went  back  to  a  four-headed  commission  —  a  three-headed  com- 
mission. Then  we  have  tried  all  these  others  and  we  have  gone  back  to  a 
four-headed  commission  and  I  have  not  a  word  to  say  against  that  commis- 
sion. I  believe  Mr.  Van  Kennen  is  an  able  man.  I  believe  the  gentleman 
from  Troy  is  an  able  business  man,  but  I  ask  you  to  look  at  the  record  and 
see  what  progress  was  made.  Was  there  an  acre  of  land  added  to  the  pre- 
serve? Was  there  any  special  change  in  the  whole  work  of  that  commission 
that  was  progressive  or  of  importance  in  those  four  years?  Could  any  man 
go  to  that  department  and  get  a  decision  in  a  month?  They  said  "We  will 
meet  in  two  weeks  from  now  and  we  will  let  you  know."  And  then  they  dis- 
agreed —  and  I  will  stop  here  now,  Mr.  Chairman  for  luncheon  recess. 

Mr.  Wickersham  —  I  move  that  the  Committee  do  now  rise,  report  progress 
and  request  leave  to  sit  again  to  continue  the  discussion  of  this  measure  and 
that  it  retain  its  place  on  the  calendar. 
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Mr.  Whipple  —  I  don't  yield  the  floor,  of  course,  Mr.  Chairman. 

(President  Boot  resumes  the  Chair.) 

The  President  —  The  Convention  will  come  to  order. 

Mr.  J.  G.  Saxe  —  Mr.  President,  on  behalf  of  the  Committee  of  the  Whole, 
I  beg  to  report  progress  and  ask  leave  to  sit  again  on  the  matter  pending 
before  the  Committee. 

The  President  —  The  question  is  upon  the  granting  leave  to  the  Committee 
to  sit  again  for  the  consideration  on  the  conservation  measure  as  unfinished 
business  in  General  Orders.  All  in  favor  of  granting  the  leave  will  say  Aye, 
contrary  No.  The  motion  is  agreed  to  and  the  subject  of  conservation  will  be 
the  unfinished  business  upon  the  reassembling  of  the  Convention  at  2:30. 

Mr.  J.  L.  O'Brian  —  Mr.  President,  the  Committee  on  Rules  begs  to  submit 
the  following  report. 

The  President  —  The  report  will  be  laid  before  the  Convention. 

The  Secretary  —  Mr.  J.  L.  O'Brian,  from  the  Committee  on  Bules,  reports 
as  follows: 

Besolved,  That  the  following  Proposed  Amendments  to  the  Constitution  on 
the  General  Orders  calendar  be  made  Special  Orders  for  the  time  specified : 

General  Order  60  (Conservation),  if  not  sooner  disposed  of,  Monday  morn- 
ing, August  9th. 

General  Orders  30,  31  and  33  (Militia),  the  session  of  Monday,  August  9th, 
following  General  Order  60. 

General  Order  43  (Indians),  Monday  afternoon,  August  9th,  following  Gen- 
eral Order  33. 

General  Order  46  (Budget),  Monday  evening  following  General  Order  43 
and  Tuesday. 

General  Order  28  (Taxation),  Wednesday,  August  11th,  following  General 
Order  No.  25. 

General  Order  50  (Cities),  Thursday  morning,  August  12th,  and  Friday. 

General  Order  38  (Public  Utilities),  Saturday  morning,  August  14th. 

The  President  —  I  call  the  attention  of  Mr.  O'Brian  to  the  fact  that  there 
is  a  clerical  error  in  this  report  setting  the  budget  for  Monday  afternoon.  It 
should  be  Monday  evening. 

Mr.  J.  L.  O'Brian  —  That  is  a  clerical  error.  It  should  read  Monday 
evening. 

Mr.  Wickersham  —  Mr.  President,  may  I  ask  that  that  be  reread. 

Mr.  J.  L.  0*Brian  —  Mr.  President,  this  program  covers  the  daily  work 
for  the  entire  week  of  next  week. 

Mr.  Quigg  —  Will  Mr.  O'Brian  excuse  me?  A  request  has  been  made  to 
have  it  reread  and  I  hope  it  may  be. 

Mr.  J.  L.  O'Brian  —  Mr.  President,  if  there  is  no  objection  I  will  read  it 
and  explain  it  myself. 

The  special  order  Monday  morning  will  be  conservation  in  case  it  is  not 
disposed  of  to-day.  Following  that  on  Monday  morning,  or  as  soon  as  reached, 
the  three  General  Orders  relating  to  Militia,  No.  30,  No.  31,  No.  33;  on  Mon- 
day afternoon  the  General  Order  will  be  the  order  following  that,  and  fol- 
lowing that  will  be  the  subject  of  Indians  which  is  now  unfinished  business 
of  General  Orders.  On  Monday  evening  General  Order  No.  46  as  Special 
Order  and  that  also  will  be  Special  Order  for  all  day  Tuesday.  On  Wednes- 
day, following  the  matter  which  has  already  been  set  down  for  Wednesday, 
the  bill  relating  to  privileges  and  immunities  discussion  will  be  taken  up. 
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On  Thursday  morning,  all  day  Thursday  and  all  day  Friday,  unless  other- 
wise disposed  of  by  the  Convention,  General  Order  No.  50  (Cities),  com- 
monly known  as  the  Home  Rule  proposal.  On  Saturday  morning,  and  all  day 
Saturday,  Public  Utilities. 

Mr.  Marshall  —  May  I  ask  a  question,  Mr.  President? 

I  think  on  Tuesday  afternoon  you  have  set  the  subject  of  Indians? 

Mr.  J.  L.  O'Brian  —  Monday  afternoon. 

Mr.  Marshall  —  That  will  probably  take  a  very  short  time.  We  will  then 
take  up  Greneral  Orders  which  are  not  enumerated? 

Mr.  J.  L.  O'Btian  —  Yes. 

Mr.  J.  G.  Saxe  —  Mr.  President,  I  would  like  to  ask  if  there  could  not  be 
included  in  Monday  or  Tuesday^s  business,  Greneral  Orders  Number  48  by  the 
Committee  on  Suffrage,  which  means  one  section  generally  and  could  probably 
be  disposed  of  in  an  hour?  There  are  several  other  subjects  which  probably 
cannot  be  brought  up  until  that  is  disposed  of  and  I  ask  the  majority  leader 
if  that  could  not  be  placed  for  Tuesday,  and  I  hope  it  may  be  so  arranged  in 
time,  either  on  Monday  or  on  Tuesday.  I  do  not  think  it  would  take  more 
than  half  an  hour  or  an  hour. 

Mr.  Wickersham  —  I  should  think  the  only  difficulty  about  that  would  be 
with  the  budget,  whether  it  is  supposed  to  include  all  of  Tuesday.  I  see 
no  objection  to  adding  that  to  the  calendar  except  this  one  matter. 

The  President  —  Mr.  Saxe  proposes  to  add  General  Order  No.  48  to  the 
Special  Orders  for  Tuesday? 

Mr.  J.  G.  Saxe  —  For  Monday.  I  will  put  it  ahead  of  the  budget  and  if  it 
cannot  be  put  on  we  won't  have  to  do  it. 

Mr.  J.  L.  O'Brian  —  I  should  personally  oppose  putting  anything  more 
ahead  of  the  budget  because  Monday  is  occupied  with  Conservation,  Militia, 
Indians  and  the  budget.  Tuesday  has  the  budget,  and  there  may  be  time 
of  course,  at  the  conclusion  of  any  of  these  Special  Orders  in  a  given  session, 
to  bring  up  some  other  matter.  I  would  suggest  that  the  delegate,  Mr.  Saxe, 
move  the  matter  of  Suffrage  when  we  go  back  from  the  Special  Order  into 
Greneral  Orders  and  in  that  way  dispose  of  it.  It  would  be  very  difficult 
to  change  this  program  now. 

Mr.  J.  G.  Saxe  —  I  would  consent  to  place  it  either  Monday  or  Tuesday. 
If  we  find  it  cannot  be  taken  up,  I  won't  move  it. 

The  President  —  Mr.  Saxe  moves  that  Greneral  Order  No.  48  be  included 
under  Special  Orders  for  Tuesday. 

Mr.  J.  L.  CBrian  —  Following  the  budget? 

Mr.  J.  G.  Saxe  —  Any  time  you  prefer,  Mr.  Chairman,  I  think  it  will  not 
take  more  than  half  an  hour  or  perhaps  an  hour. 

Mr.  J.  L.  O'Brian  —  I  shall  not  object  to  that.    The  amendment  is  accepted. 

The  President  —  The  resolution  will  be  considered  by  the  Convention  as 
amended. 

Are  you  ready  for  the  question  on  the  resolution? 

Mr.  Hale  —  If  I  may,  }J£t,  President,  on  behalf  of  the  Committee  on  Public 
Utilities,  suggest  that  several  gentlemen,  like  Governor  Sheehan  and  others, 
asked  whether  or  not  Public  Utilities  would  be  reached  the  coming  week.  I 
had  no  authority  for  saying  that  it  would  or  would  not  but  I  said  that  in  my 
judgment  it  would  not  be  reached  until  the  week  after  and  I  am  afraid  that 
Bome  of  these  gentlemen  who  would  like  to  be  here  may  possibly  have  taken 
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what  I  said  on  that  subject  as  an  indication  of  the  action  of  the  Committee 
and  if  it  were  possible  to  substitute  some  other  subject  I  would  be  very  glad 
indeed. 

Mr.  J.  L.  OTBrian  —  I  suggest  that  this  stand  as  it  is  subject  to  change 
next  week  if  some  other  measure  is  provided  in  its  place.  It  would  be  im- 
possible to  conduct  the  business  imless  we  can  have  some  general  system  about 
it.  If  Mr.  Hale  desires  next  week  to  move  to  change  this,  I  think  we  can 
consider  it,  but  we  are  now  giving  eight  days  to  this  subject  — 

Mr.  Blauvelt  —  I  think  the  subject  is  of  such  a  nature  and  so  important 
that  it  should  have  a  day  like  Tuesday  or  Wednesday  or  Thursday,  when  we 
are  certain  of  having  more  than  a  bare  majority  of  delegates  present.  While 
it  may  be  the  purpose  to  get  and  to  hold  a  quorum  here  on  Saturday,  I  have 
not  the  slightest  doubt  in  my  mind  that  many  of  the  delegates  will  be  absent 
on  that  day. 

Mr.  Wickersham  —  Mr.  President,  it  is  the  intention,  as  I  understand,  of 
the  Rules  Committee  in  submitting  this  program  to  give  notice  now  to  the 
Convention  that  we  have  entered  upon  that  stage  of  our  work  when  we  cannot 
arrange  our  plans  with  a  view  to  going  home  on  Saturday.  In  order  to  get 
through  the  work  before  this  Convention  within  the  time  allotted  it  will  be 
necessary  from  now  on  to  devote  ourselves  to  this  work  to  the  exclusion  of 
any  private  engagement  whatever,  and  the  work  cannot  be  finished  unless  the 
delegates  come  here  with  the  intention  of  remaining  and  doing  six  full  days' 
work,  and  in  putting  this  important  measure  on  Saturday's  calendar  it  is 
a  notice  to  all  the  members  that  Saturday  will  be  a  working  day  just  as 
completely  as  Monday  or  Tuesday,  and  I  therefore  hope  that  Delegate  Blau- 
velt will  not  object  to  that  disposition. 

Mr.  Westwood  —  Well,  Mr.  President,  I  have  no  doubt  that  every  delegate 
to  this  Convention  who  can  by  any  physical  possibility  arrange  it  to  be  here 
on  Saturdays  will,  but  that  is  just  a  little  aside  from  this  question. 

It  has   been  generally  understood  by  those  interested   in  the  subject  of 

when  this  measure  shall  be  considered,  that  it  will  not  be 

considered  until  the  week  following  the  week  which  is  the  subject  of  the 
resolution  just  reported  by  the  Committee  on  Rules,  and,  because  of  that 
and  not  for  any  other  purpose,  nor  for  the  purpose  of  disarranging  the  pro- 
gram which  has  been  prepared  by  the  Committee  on  Rules,  I  think  the  Com- 
mittee on  Public  Utilities  feel  in  a  situation  where  they  would  like  to  ask 
the  Committee  to  rearrange  the  schedule,  so  far  as  the  Public  Utilities  matter 
is  concerned,  and  for  that  reason  I  would  like  to  move,  as  an  amendment  to 
the  report,  that  the  matter  of  the  Public  Utilities  Committee  be  set  down  as 
a  Special  Order  for  a  week  from  Tuesday,  which  will  not,  of  course,  interfere 
with  the  adjournment  being  taken  on  Saturday  to  the  following  Monday, 
or  other  matters  as  next  week's  business  may  suggest. 

Mr.  J.  L.  O'Brian  —  Mr.  Chairman. 

The  President  —  Mr.  O'Brian. 

Mr.  J.  L.  O'Brian  —  In  all  due  deference  to  the  wishes  of  the  delegate  who 
has  just  spoken  and  the  other  members  of  your  Committee,  I  respectfully  ob- 
ject to  this  amendment,  and  I  hope  it  will  not  be  adopted.  If  we  are  going 
along  any  further  on  the  theory  that  Saturday  is  to  be  devoted  to  unimportant 
matters,  why,  we  may  as  well  consider  Saturday  as  a  day  which  is  not  a 
Convention  day.    This  program  has  been  as  carefully  worked  out  as  the  Com- 
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mittee  could  work  it  out,  and  I  think  that  an  important  measure  should  be 
set  for  next  Saturday,  which  is  a  week  and  one  day  away,  and  everyone  has 
eight  days'  notice  of  it,  and  it  may  be,  and  probably  will  be,  that  a  matter 
of  the  importance  of  the  Public  Utilities  will  take  more  than  one  day,  but  at 
this  time  I  object  to  changing  this  schedule;  for  one  reason,  which  may  not 
seem  to  the  rest  of  the  Convention  to  be  important,  it  will  indicate  to  the 
Convention  that  next  Saturday  is  not  to  be  an  important  day. 

Now,  I  have  sent  to  the  desk  another  resolution  from  the  Committee  on 
Kules,  which  will  be  read  in  a  moment,  providing  for  the  sessions  of  next 
week,  and  also  providing  that  to-morrow  there  will  be  no  session  of  the  Con- 
vention, in  order  to  give  all  delegates  time  to  go  home  and  bid  adieu  to  their 
families  before  entering  the  trenches.     (Laughter.) 

Beginning  with  Monday  morning,  this  Convention  goes  right  into  action 
on  Special  Orders,  and  that  must  be  done.  If,  as  the  work  progresses  next 
week,  it  is  apparent  that  there  are  other  unimportant  measures,  measures  of 
slight  importance,  which  can  be  transferred  to  Saturday,  very  well,  but  I 
think  that  the  time  has  come  when  individual  members  and  members  of 
committees  must  yield  their  personal  preference  to  the  desire  of  the  whole 
Convention  to  get  at  this  business  and  complete  it,' and,  therefore,  I  trust 
Mr.  Westwood's  amendment  will  not  carry. 

Mr.  Westwood  —  Mr.  Chairman,  upon  the  suggestion  of  Mr.  O'Brian  that 
perhaps  in  some  way  this  matter  may  be  rearranged  during  the  next  week 
so  something  can  be  substituted  for  the  matter  referred  to  for  Saturday,  I 
will  withdraw  the  amendment  that  I  have  proposed. 

Mr.  J.  L.  O'Brian  —  Mr.  President,  I  move  the  adoption  of  the  resolutions. 

The  President  —  Will  the  Convention  indulge  the  Chair  in  the  statement 
of  the  results  of  a  little  computation?  To-morrow,  Saturday,  will  be  the  7th 
of  August.  We  are  now  in  the  fifth  month  of  the  service  of  the  Convention. 
After  all  the  consideration  of  the  Conomittee  of  the  Whole  and  the  action  of 
the  Convention  upon  its  reports,  we  shall  still  have  the  third  readings  of 
bills  and  the  debates  which  the  rules  allow  upon  third  reading.  After  all 
the  third  readings  are  finished  and  all  the  amendments  have  been  adopted,  as 
required  by  the  existing  Constitution,  we  shall  place  our  work  in  the  hands 
of  the  Bevision  Committee  for  at  least  five  full  days.  Upon  their  report  we 
have  still  to  act,  under  the  Constitution,  and  complete  our  work  as  a  whole. 
If  our  work  is  to  be  presented  to  the  people  at  the  coming  election,  it  will  be 
necessary  that  we  act  finally  on  the  report  of  the  Committee  on  Revision  not 
later  than  Saturday,  the  11th  of  September,  and  that  will  make  it  necessary 
that  we  finish  our  work  upon  the  third  readings  of.  proposed  amendments  not 
later  than  Saturday,  the  4th  of  September,  in  order  that  five  days  will  be 
given,  and  there  will  be  a  recess  necessary  of  five  days  for  the  Revision  Com- 
mittee to  do  its  work,  and  we  must  reserve  a  couple  of  days  for  consideration 
and  action  on  their  reports. 

We  have,  then,  only  to  Saturday,  the  4th  of  September,  in  which  to  carry  on 
our  discussions  in  the  Committee  of  the  Whole,  act  upon  the  reports  of  the 
Committee  and  do  the  business  of  the  third  reading  of  bills.  That  will  be 
but  four  weeks  after  to-morrow.  Twenty-four  days,  twenty-four  secular  days. 
That  is  the  time  left  in  which  we  can  do  our  business  for  which  we  have  been 
preparing  for  four  months. 
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If  we  loae  from  those  twenty-four  days  the  Saturdays,  there  will  be  but 
twenty  left.  If  we  lose  Saturdays,  we  necessarily  lose  Mondays,  in  substance, 
because  the  loss  of  Saturdays  means  the  delegates  go  to  their  homes  and  do 
not  return  here  for  effective  action  during  the  daytime  of  Monday.  That 
would  mean  four  more  days  lost,  leaving  but  sixteen  days  for  the  discussion 
and  the  action  upon  the  great  measures  that  are  pending  and  which  are  to  be 
reported  in  this  Convention. 

It  seems  impossible  that  we  shall  perform  our  duty  unless  we  make  up 
our  minds  to  remain  here  without  returning  to  our  homes  at  all  until  the 
conclusion  of  the  work  of  the  Convention  to  the  point  of  placing  it  in  the 
hands  of  the  Committee  on  Bevision.  That  is  what  the  last  Convention  found 
it  necessary  to  do  six  days  before  the  Committee  on  Revision  was  called,  and 
we  are  two  weeks  later  than  then  in  the  consideration  of  that  action. 

I  state  these  figures  in  the  hope  that  they  will  bring  sharply  to  the  minds 
of  the  delegates  the  fact  that  the  question  now  is  whether  we  shall  throw 
away  all  our  labors  and  fail  in  the  performance  of  the  duties  which  we  have 
undertaken  and  which  we  have  sworn  to  perform,  or  whether  we  will  make 
up  our  minds  to  stay  here  the  entire  time  and  finish  the  work  we  have  begun. 

Mr.  J.  L.  0*Brian  —  I  move  the  adoption  of  the  resolution  as  read. 

The  President  —  The  question  is  on  the  adoption  of  the  resolution  reported 
by  the  Committee  on  Bules.  All  in  favor  of  the  resolution  will  say  Aye,  con- 
trary No.    The  resolution  is  agreed  to. 

Any  further  resolution?    The  Secretary  will  report  the  further  resolution. 

The  Secretary  —  Mr.  CBrian  from  the  Committee  on  Rules:  Resolved,  That 
on  and  after  Monday,  August  9th,  the  Convention  sit  from  10  a.  m.  to  1  p.  m. ; 
from  2:30  p.  m.  to  5:30  p.  m.;  and  from  8:30  p.  m.  to  10:30  p.  m.,  except 
Saturdays,  on  which  day  the  Convention  sit  from  10  a.  m.  to  1  p.  m.,  and  from 
2:30  p.  m.  to  5:30  p.  m. 

Resolved:  That  when  the  Convention  adjourn  to^ay,  it  adjourn  until 
Monday,  August  9th,  at  10  a.  m. 

Mr.  J.  L.  O'Brian  —  I  move  the  adoption  of  the  two  resolutions  as  read, 
Mr.  President. 

The  President  —  Is  the  Convention  ready  for  the  question?  All  in  favor  of 
the  resolution  will  say  Aye,  contrary  No.    The  resolutions  are  agreed  to. 

The  Secretary  will  make  announcements. 

The  Secretary  —  There  will  be  a  meeting  of  the  Committee  on  Public 
Utilities  in  Room  344,  immediately  after  the  session  adjourns  at  one  o'clock. 

The  President  —  The  hour  of  one  o'clock  having  arrived,  the  Convention 
stands  in  recess  until  half  past  two  o'clock. 

Whereupon  at  1:25  p.  m.,  the  Convention  took  a  recess  until  2:30  p.  m. 


AFTER  RECESS 

The  President  —  The  Convention  will  come  to  order. 

Mr.  Quigg  —  Mr.  President. 

The  President  —  The  gentleman  from  Columbia,  Mr.  Quigg. 

Mr.  Quigg  —  Mr.  President  we  have  been  engaged  all  the  morning  on  what 
is  really  general  debate  upon  the  Conservation  Amendment,  although  as  a 
matter  of  order  it  is  debated  by  paragraphs.    Now,  if  we  are  going  to  give 
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regard  to  the  rule  we  have  adopted  to-day  for  the  basiness  of  next  week, 
it  seems  to  me  that  there  should  be  a  limit  at  least,  in  accordance  with  the 
rules,  in  accordance  with  the  general  rules,  and  I  move  that  debate  be 
limited  in  the  further  considerations  of  the  Committee  upon  the  proposition  to 
fifteen  minutes  to  each  member. 

Mr.  Marshall  —  I  do  not  think  you  ought  to  do  that  now. 
Mr.  Whipple  —  Mr.  President,  I  make  the  point  of  order  that  the  Com- 
mittee of  the  Whole  has  no  jurisdiction  over  its  procedure.  The  Committee, 
of  course,  abides  by  the  rule  but  it  does  not  seem  to  me  that  this  Convention 
will  undertake  to  regulate  by  limitation,  debate  in  the  Committee  of  the 
Whole.  As  far  as  I  rem^nber,  that  would  be  an  imheard-of  thing  in  all 
parliamentary  practice,  and  I  don't  think  it  desirable.  I  think  all  the 
gentleman  will  be  as  brief  as  they  can;  I  certainly  shall  be. 

Mr.  Wickersham  —  Mr.  President,  I  hope  this  motion  will  not  prevail  now. 
When  we  get  a  little  farther  on,  undoubtedly  there  will  have  to  be  a  time  limit 
set,  but  the  Committee  on  Kules  has  not  reported  in  favor  of  such  a  pro- 
ceeding at  the  present  time,  and  I  think  it  is  a  little  premature. 

Mr.  Marshall  —  I  don't  think  that  there  has  been  any  time  wasted  thus 
far  in  this  discussion,  because,  although  preliminary,  it  has  served  to  en- 
lighten the  Convention  as  to  the  purposes  of  the  framers  of  this  provision. 
I  think  that  it  is  more  desirable  that  we  shall  continue  in  session  imtil  we 
shall  have  completed  consideration  of  the  entire  article,  and  if  it  is  now  in 
order  I  will  move  that  the  Committee  of  the  Whole  be  instructed  or  be 
authorized  to  continue  its  session  after  five-thirty,  until  such  time  as  it  may 
determine,  and  if  the  discussion  shall  not  have  been  c<mcluded  during  the 
afternoon  session,  that  we  meet  this  evening  at  eight-thirty,  for  the  purpose 
of  completing  the  discussion,  if  possible,  or  continuing  it  if  we  cannot  com- 
plete it. 

Mr.  Quigg  —  Mr.  President,  if  the  gentlemen  will  look  around,  they  will 
see  there  is  not  a  quorum  here  now,  Now  I  do  not  want  to  make  that  point, 
but  it  does  seem  as  though  fifteen  minutes  to  each  member  on  a  pending 
amendment  ought  to  be  enough.  There  is  a  pending  amendment  in  the  Com- 
mittee, and  it  does  seem  as  though  fifteen  minutes'  discussion  ought  to  enable 
us  to  get  the  sense  of  every  member  if  every  member  wanted  to  speak  on  it  — 
to  get  the  sense  of  the  discussion  I  press  my  motion.  I  don't  think  it  is 
subject  to  Mr.  Whipple's  point  of  order,  for  I  suppose  we  can  direct  the  Com- 
mittee as  we  choose. 

The  President  —  The  Chair  thinks  that  under  the  combined  effect  of  Rule 
25  and  Rule  26,  in  order  to  limit  the  time  for  debate  the  Committee  on 
Rules  must  report  on  the  proposition.  The  motion  should  go  to  the  Committee 
on  Rules.  The  Chair  thinks  that  the  subject  of  limiting  the  debate,  is,  by 
the  rules,  to  be  considered  upon  a  report  of  the  Committee  on  Rules. 

Mr.  Marshall  —  Mr.  President. 

The  President  —  Mr.  Marshall. 

Mr.  Marshall  —  I  move  that  the  Committee  of  the  Whole  be  authorized  to 
sit  after  five-thirty  this  afternoon,  if  it  so  desires,  and  that  if  the  discussion 
is  not  completed  during  the  afternoon  session,  such  Committee  be  permitted 
to  reconvene  this  evening  at  half-past  eight  and  continue  the  discussion  of 
the  conservation  article. 
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Mr.  Wickersham  —  I  second  the  motion. 

The  President  —  Mr.  Quigg's  motion  has  not  yet  been  disposed  of.  Unless 
there  is  some  further  observation  to  be  made,  the  Chair  will  refer  the  motion 
to  the  Committee  on  Rules. 

Mr.  Quigg  —  Mr.  President,  I  ask  unanimous  consent  for  its  present  con- 
sideration. 

Mr.  J.  G.  Saxe  —  Mr.  President,  the  motion  is,  in  effect,  to  amend  the 
rules,  and,  therefore,  it  requires  one  day's  notice  and  must  automatically  go 
to  the  Committee  on  Rules,  go  over  until  Monday.  The  rules  provide  in  the 
first  place  for  unlimited  debate  in  General  Orders,  and  if  it  is  proposed  to 
amend  the  rule  so  as  to  limit  debate,  they  ought  to  go  to  the  Rules  Com- 
mittee. 

Mr.  Quigg  —  Mr.  President,  to  get  the  sense  of  the  body,  I  ask  unanimous 
consent  for  the  present  consideration  of  my  motion. 

The  President  —  Mr.  Quigg  asks  unanimous  consent  for  the  present  con- 
sideration of  his  motion.     Is  there  any  objection? 

Mr.  Wickersham  —  I  object. 

The  President  —  Objection  is  made.  The  motion  made  by  Mr.  Quigg  is 
referred  to  the  Committee  on  Rules. 

Mr.  Quigg  —  I  move  that  the  Conunittee  on  Rules  meet  immediately  to 
consider  the  motion. 

The  President  —  The  Committee  on  Rules  is  requested  to  meet  in  the 
President's  room,  inunediately  upon  the  reconvening  of  the  Committee  of  the 
Whole. 

Mr.  Marshall  moves  that  the  Committee  of  the  Whole, — ^the  Chair  sug- 
gests that  the  motion  should  be  that  the  session  of  the  Convention  continue 
until  some  later  hour  than  five-thirty. 

Mr.  Marshall  —  I  accept  that  suggestion. 

The  President -— Will  Mr.  Marshall  fix  the  time? 

Mr.  Marshall  —  Until  six-thirty,  and  that  we  then  re-convene  at  eight- 
thirty,  to  consider  in  the  Committee  of  the  Whole  this  subject  of  conserva- 
tion, unless  the  discussion  is  completed  before  that  hour. 

The  President  —  Mr.  Marshall  moves  that  the  session  of  the  Convention 
this  afternoon  be  continued  until  six-thirty  and  that  then  the  Convention 
take  a  recess  until  eight-thirty,  for  the  discussion  in  the  Committee  of  the 
Whole  of  the  pending  Special  Order,  it  being  dependent  upon  the  Special 
Order  not  being  reported  by  the  Committee  in  the  meantime. 

Is  the  Convention  ready  for  the  question?  All  in  favor  of  the  motion  will 
say  Aye,  contrary  No.    The  Ayes  have  it  and  it  is  so  ordered. 

The  Convention  will  now  return  to  the  Committee  of  the  Whole  for  the 
consideration  of  the  Special  Order,  and  will  Mr.  Saxe  resume  the  Chair? 

Mr.  Barnes  —  Mr.  President. 

The  President  —  Mr.  Barnes. 

Mr.  Barnes  —  Before  that  takes  place,  may  I  move  to  amend  a  bill  and 
have  it  recommitted  back  to  General  Orders? 

The  President  —  The  Secretary  will  read  the  title  of  the  proposed  amend- 
ment. 

The  Secretary  —  No.  754,  proposed  Constitutional  Amendment  to  amend 
Article  III,  in  relation  to  the  powers  of  the  Legislature. 
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The  President  —  It  is  moved  that  the  Committee  of  the  Whole  be  dis- 
charged from  further  consideration  of  this  amendment;  that  it  be  amended 
as  indicated  and  recommitted  to  the  Committee  of  the  Whole.  Is  there  any 
objection?  There  being  no  objection,  it  is  so  ordered.  Mr.  J.  G.  Saxe  will 
resume  the  Chair. 

(Mr.  J.  G.  Saxe  takes  the  Chair.) 

The  Chairman — The  Committee  will  come  to  order  in  Committee  of  the 
Whole.  During  the  recess  Mr.  Whipple  agreed  that  when  his  motion  to 
amend  is  called  up,  it  may  be  called  up  in  two  parts,  because  if  the  first  half 
of  his  motion  is  decided  adversely,  it  also  virtually  decides  the  second  part. 
In  that  way,  we  will  not  get  into  the  other  question  which  is  raised  by  the 
second  part  of  the  amendment. 

The  Chair  recognizes  Mr.  Whipple. 

Mr.  Whipple  —  Mr.  Chairman,  when  we  adjourned  I  was  trying  to  furnish 
a  few  reasons  that  occurred  to  me  why  a  board  of  nine  men  without  pay  would 
not  be  so  good  for  service  in  this  department  as  a  single-headed  commis- 
sion where  the  responsibility  is  fixed  and  centered.  I  have  been  led  oflf  a 
little  by  a  query  or  two  into  a  line  of  argument  that  I  would  prefer  to  pre- 
sent on  section  two.  My  intention  has  been  to  keep  close  to  section  one, 
although  gentlemen  speaking  before  me  have  covered  the  whole  question  of 
conservation,  at  least  as  they  saw  it. 

I  noticed  in  my  colleague's  statement.  Dr.  Dow,  from  my  Senatorial  dis- 
trict, who  is  the  Chairman  of  this  Committee,  a  poetic  name  or  appellation 
that  he  applied  to  this  proposed  wonderful  unpaid  board  of  men  who  are 
going  to  contribute  their  services  to  the  State  for  ten  years  for  nothing.  He 
calls  them  ''Grecian  statesmen."  Well,  if  he  can  show  me  any  example 
in  the  State  of  New  York  where  any  man  for  a  long  term  of  years  has 
resembled  what  he  seems  to  think  a  Grecian  statesman  was,  I  should  like  to 
have  him  pointed  out. 

Now,  I  would  like  to  have  the  Committee  bear  in  mind  this  thing.  This 
is  an  entirely  different  thing  in  fact  than  for  a  board  or  commission  to 
establish  a  great  library  in  the  city  of  New  York,  as  Judge  O'Brien  sug- 
gested. Of  course  a  committee  does  well  in  such  a  case.  They  can  step 
out  of  their  offices  any  minute  and  meet,  and  in  fifteen  minutes  get  back  to 
their  offices,  and  give  such  time  as  is  necessary.  That  is  common.  This 
is  different  from  the  Library  Association.  It  is  different  from  a  park 
commission.  I  happen  to  be  the  chairman  of  the  Park  Commission  in 
my  little  city.  I  do  not  have  to  devote  much  time  to  it.  There  is  not 
a  great  deal  to  do.  I  give  it  a  half  hour's  attention  in  the  morning  and  go 
to  my  office,  and  probably  a  half  hour  in  the  afternoon,  sometimes  nothing 
at  all  for  a  week,  and  it  is  not  a  big  thing.  It  cannot  be  compared  with  or 
used  to  illustrate  the  efficiency  or  inefficiency  of  this  Commission.  You  are 
going  to  ask,  for  these  positions,  I  assume,  men  of  means,  men  of  ability, 
men  of  responsibility,  men  of  training,  men  of  business  experience,  one  in 
each  judicial  district  of  the  State,  to  give  a  lot  of  time  to  this  subject.  If 
they  do  not  give  a  great  deal  of  time  to  it,  they  will  accomplish  nothing. 
No  man  can  understand  this  subject  in  a  day,  a  week,  a  month  or  a  year, 
and  no  man  can  thoroughly  comprehend  it  so  that  he  can  say  what  ought  to 
be  done,  unless  he  gives  his  time  night  and  day  to  it  for  years.  The  duties 
and  the  subject-matter  are  comprehended  by  the  limits  of  the  State.  It  is 
a  thing  that  requires  the  most  accurate,  close,  systematic  attention.     How 
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can  this  Board  say  what  the  policy  shall  be  in  relation  to  the  timber  or  the 
management  of  the  timber  or  the  questions  that  are  numerous  in  the  Adiron- 
dack country,  unless  they  know  about  the  Adirondack  country?  How  many 
men  in  this  body  of  168  men  know  all  about  the  Adirondack  country?  Mr. 
Meigs,  my  friend,  has  been  there  for  twenty-five  years,  a  lumber  man,  and 
he  knows  about  it  to  a  large  extent. 

How  many  could  answer  a  hundred  questions  that  might  be  propounded 
to  them,  as  to  where  this  lake  is  or  that  lake  is,  this  township  in  this  county 
or  that  township  in  another  county,  or  what  ought  to  be  done  with  it,  or 
where  the  fires  occur,  and  where  the  stuff  should  be  removed,  where  Long  Pond 
is,  for  instance,  in  St.  Lawrence  county,  or  Lost  Lake  in  Herkimer  and 
St.  Lawrence,  or  any  one  of  ten  thousand  other  questions  that  might  be 
asked.  How  do  you  expect  this  board  of  nine  is  going  to  settle  upon  a  policy 
about  a  forest  that  is  150  miles  square  in  the  Adirondacks  and  an  immense 
forest  in  four  counties  of  the  Catskills,  unless  they  know  about  it?  And  do 
you  think  for  a  single  minute  that  you  are  going  to  get  nine  men  who  will  give 
their  time,  without  pay,  the  kind  of  men  we  must  have  on  this  commission, 
if  this  prevails,  that  will  acquaint  themselves  with  this  work?  It  is  impossible. 

In  the  first  place,  a  man  who  is  at  the  head  of  it  ought  to  be  a  woodsman 
by  instinct  and  training  and  birth.  Then  he  ought  to  have  years  and  years 
of  experience  as  a  lumberman  and  all  of  the  knowledge  that  he  would  gain 
from  that.  Then  he  ought  to  live  in  the  forest  for  years  and  years.  Then 
he  ought  to  give  his  entire  time  to  it,  and  then  he  cannot  give  as  good  services 
as  the  State  deserves.  This  subject,  as  has  been  said  here  to-day,  is  one  of 
the  most  important  subjects  that  you  can  consider  in  this  Convention.  If  you 
could  have  the  services  of  my  friend,  Meigs,  as  conunissioner,  divorced  from 
any  other  interest,  you  would  have  a  man  of  experience,  you  would  have  a 
man  who  knows.  What  other  man  here  has  that  knowledge  that  he  has? 
How  many  in  the  State?  Why,  it  is  a  subject,  when  first  discussed  ten  years 
ago,  that  not  one  man  in  ten  thousand  in  your  audiences  knew  anything 
about.  When  you  got  through  speaking  about  it,  they  would  come  to  you 
and  tell  you  so,  and  say,  "  This  is  a  great  thing.  We  have  never  dreamed  of 
it,  although  we  have  loved  the  woods  and  the  water  all  our  lives." 

You  are  going  to  elect  nine  men  with  supreme  authority  to  make  the  laws, 
to  usurp  the  right  of  the  Legislature,  and  expect  they  shall  know  what  the 
laws  ought  to  be.  What  will  the  majority  of  such  a  commission  know  about 
the  fisheries,  for  instance,  on  Long  Island?  Will  they  know  that  bass  hatch 
thirty  days  earlier  in  the  Allegany  river  than  they  do  in  Lake  Oeorge?  Will 
they  know  what  Lake  Otsego  requires  as  against  some  lake  in  the  northern 
counties  ? 

I  am  trying  to  impress  upon  you  some  of  the  difficulties  in  order  that  you 
may  be  able  to  judge  when  you  vote  whether  you  want  a  commission  that 
cannot  know  about  this  or  whether  you  want  to  have  the  Governor  select  some 
man  and  put  upon  him  the  responsibility,  a  man  with  years  and  years  of 
experience,  and  pay  him  for  it.  Now,  I  can  see  how  a  man,  a  gentleman  of 
wealth,  might  devote  some  of  his  time  to  the  State  service.  We  are  doing 
that  here  for  nothing.  We  are  doing  our  best,  but  at  most  it  is  only  for  one 
summer.  But  could  we  stay  here  and  devote  ten  years  of  our  time  to  the 
service  of  the  State?  Would  we  give  it  our  best  efforts?  It  never  has  been 
done  and  it  never  will  be  done,  and  those  who  propose  this,  although  they 


1865 

are  dead  in  earnest  about  it,  are  talking  about  purely  a  dream  in  statesman- 
ship and  management  of  State  affairs.  The  whole  history  of  the  human  race 
says  it  cannot  be  done.    It  never  was  done. 

Then  you  lose  by  this  very  bit  of  force  you  would  get  by  having  one  man,  a 
man  who  can  select  his  subordinates,  who  can  put  about  him  advisers,  who  puts 
at  the  head  of  the  water  department  a  skilled  engineer,  at  the  head  of  the 
fisheries  department  a  man  like  Dr.  Bean,  the  greatest  authority  in  America 
or  any  other  country;  who  puts  at  the  head  of  the  forestry  department  a  man 
like  Mr.  Pettis,  or  Mr.  Pinchot,  or  Mr.  Groves,  and  they  are  his  counselors; 
they  are  his  board,  they  are  experienced  men ;  they  are  getting  paid.  Don't  you 
think  that  those  five  or  six  men,  heads  of  departments,  and  this  one  man,  would 
get  nearer  right  than  those  nine  men  that  meet  once  month?  Did  you  ever  go 
to  a  board  and  try  to  get  something  through  and  then  have  them  tell  you 
that  they  would  meet  the  fifteenth  of  next  month,  and  you  could  not  get  any- 
thing done?  Have  you  ever  been  to  a  department  where  there  is  a  single 
commissioner,  and  he  said,  "We  can  do  that;  that  is  all  right,"  or,  after  hear-* 
ing  you,  he  said  he  could  not  do  it,  and  it  was  settled  and  you  got  action 
and  had  something  done? 

Now,  let  us  be  perfectly  fair  about  it.  Would  it  be  any  more  unreasonable 
to  have  a  board  of  nine  for  the  Agricultural  department?  Not  a  man  here 
suggests  that,  but  it  is  absolutely  the  same  proposition.  That  department 
has  to  deal  with  farms,  with  land,  with  everything  in  relation  to  the  greatest 
interests  in  the  State,  that  is  said  to  be  the  backbone  of  America  —  the 
farms.  Why  don't  you  suggest  a  nine-headed  commission  for  the  Agricultural 
department;  why  don't  you  suggest  one  for  the  Highway  department?  You 
have  tried  a  three-headed  highway  department,  and  you  have  gone  back  to 
one.  What  for?  You  center  responsibility.  You  get  action.  Why  single  out 
this  department  that  has  back  of  it  greater  interest  than  almost  any  other 
thing,  and  is  really  technical  compared  with  many  others,  and  ask  to  have  an 
impaid  board  of  "  splendid  men,"  as  you  call  them,  advise  a  man  about  what  to 
do  and  give  them  power  to  make  laws  and  rules  and  r^ulation^  and  appoint 
men  and  fix  their  salaries  and  discharge  them?  Why,  instead  of  taking  it  out 
of  politics,  as  is  suggested,  you  will  put  it  into  politics.  If  a  man  desires  to  get 
on  that  board,  he  can  get  a  political  machine  to  reach  the  commission  at  least 
nine  times  out  of  ten. 

Now,  personally,  as  an  individual,  I  do  not  care  what  you  do  about  this. 
I  have  no  more  interest  than  any  other  man  in  it,  but  in  my  makeup  some- 
where there  is  something  that  says  that  if  you  believe  a  thing,  if  you  have 
got  the  reasons  for  it,  stand  for  it!  And,  bom  of  an  experience  of  fifty  years 
in  the  woods,  and  eighteen  years'  experience  in  the  public  service,  I  say  to 
you  that,  within  five  years,  if  you  make  this  board  of  nine,  you  will  be  willing 
to  confess  to  me,  if  you  meet  me,  that  it  is  a  failure.  You  are  making  a  mis- 
take. It  is  a  theoretical  thing,  based  upon  no  facts,  but  upon  the  imagination 
of  the  brain.  It  is  a  dream,  and  it  is  proven  a  dream  by  every  experience 
of  the  people  in  every  department  of  State.  Now,  you  are  concentrating  au- 
thority here  in  these  bills  that  are  going  to  be  presented.  You  are  going  to 
reduce  sixty  or  one  hundred  departments  to  ten,  they  tell  me.  What  for? 
To  concentrate,  to  get  your  hands  on  fewer  men  in  the  public  service,  and 
yet  you  widen  it  out  in  this.  Is  that  logical?  Is  that  sensible?  What  is 
the  point  about  it?     Don't  you  men  know  that  some  certain  lot  of  men  in 
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sixteen  or  eighteen  or  twenty  counties,  if  they  have  got  something  that  they 
want  to  put  through  this  board,  with  three  men  on  that  board  of  nine,  that 
they  would  control  it  if  they  attended  every  meeting  of  the  commission? 
Five  is  a  majority,  three  of  the  five  can  control.  I  will  bet  one  hundred  dol- 
lars to  a  cent  that,  ninety-nine  times  out  of  a  hundred,  the  whole  nine  are 
not  there.  But  the  three  men  who  want  to  do  things  will  be  there  always 
and  when  there  are  but  five  men  present  they  control.  You  are  building  up  a 
great  machine  for  a  splendid  purpose,  but  you  are  doing  it  without  thinking 
about  it,  under  the  sophistry  of  the  eloquence  of  the  men  whoj  have  spoken 
and  will  speak  here. 

Take  my  friend  Marshall,  and  of  this  great  Convention  I  love  none  more 
than  he,  and  I  speak  in  all  kindness,  but  never  was  there  a  better  speech 
m'ad'e  against  this  proposition  than  he  made  in  the  Committee.  He  is  able 
to  make  it,  more  than  I  am,  a  thousand  times  more,  but  you  cannot  beat 
the  facts  that  are  written  on  the  pages  of  the  history  of  your  State,  you 
cannot  do  it  with  eloquence,  with  oratory,  or  with  sophistry. 

Now,  I  have  figured  that  it  will  cost  for  this  commission  in  expenses  about 
$15,000  a  year.  My  friends,  if  you  would  take  that  $15,000  a  year  and  put 
it  into  a  tree  garden  and  raise  some  trees  and  plant  them,  you  would  be 
doing  a  service  to  the  State  that  would  be  so  far  above  this  mistake,  that 
so  many  of  you  are  attempting  to  make,  that  you  would  be  proud  of  the  act 
some  time  in  the  future.  Fifteen  thousand  dollars  for  what?  For  nothing. 
They  cannot  benefit  the  State.  They  cannot  benefit  the  State  because  if  they 
put  the  right  kind  of  a  man  on  the  commission  and  they  don't  pay  much  at- 
tention, he  will  run  it;  and  if  they  put  the  wrong  kind  of  a  man  there  and 
they  don't  pay  much  attention,  he  will  run  it.  It  is  a  luxury,  a  decoration, 
a  sop  to  people  who  think  that  this  would  take  it  out  of  politics  and  make  it 
a  little  safer.  Nothing  of  the  kind!  There  is  nothing  in  the  administration 
of  public  affairs  that  makes  a  thing  so  safe  as  to  put  the  responsibility  onto 
one  man,  and  let  him  do  his  best,  and  then  you  can  get  something  done  and 
you  don't  hav^e  to  wait  all  day.  That  is  entirely  the  right  thing  to  do  in  ad- 
ministrative affairs. 

Now,  substantially,  these  are  the  reasons  why  I  oppose  the  nine-headed 
commission.  There  are  a  lot  of  other  reasons  that  could  be  urged,  but  it 
does  not  seem  to  me  as  though  it  was  necessary,  if  I  am  right  about  this  state- 
ment of  the  facts,  to  urge  another  move.  I  do  not  propose  to  make  an  address 
or  a  speech  or  a  talk  upon  the  main  proposition  contained  in  section  two 
of  this  bill  imtil  we  reach  it.  I  am  talking  about  section  one;  and  my 
proposed  amendment  is  a  one-headed  commission  as  against  a  nine-headed 
commission  —  the  simplest  proposition  in  the  world  —  and  I  have  tried  to 
furnish  the  reasons  for  it,  and  with  that  I  shall  be  content. 

Mr.  Aiken  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Aiken. 

Mr.  Aiken  —  It  is  with  diffidence  that  I  arise  to  oppose  the  report  of  the 
Committee,  but  I  am  compelled  to  acknowledge  the  force  of  the  reasons  given 
by  Delegates  Austin  and  Whipple  in  favor  of  the  single-headed  commission. 
Of  course  the  Legislature  has  passed  many  laws  with  reference  to  game  in 
a  single  session,  but  it  seems  to  me  that  it  is  not  from  the  point  of  view 
of  the  game  that  we  are  to  regard  this  measure,  because  there  are  other 
things  besides  game  that  this  commission  is  to  have  control  of,  and  the  main 
thing,  in  my  judgment,  is  the  control  of  the  waters  of  the  State. 
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In  the  next  twenty  years  I  look  to  see  a  great  development  of  the  water 
power  of  this  State.  The  Legislature  has  acted  upon  it  in  a  tentative  way. 
Last  session  the  Legislature  passed  an  act  in  reference  to  water  storage  and 
water  power,  and  previous  to  that  time,  they  had  passed  an  act  which  is 
article  seven  of  the  Conservation  Law,  in  reference  to  river  improvement. 

Now  under  that  article  in  reference  to  the  river  improvement,  the  Con- 
servation Commission  have  had  some  experience,  because  they  started  an  im- 
provement which  is  nearly  completed  at  what  is  called  Canasaraga  creek, 
located  in  Livingston  county. 

Now,  before  such  an  improvement  is  made  what  is  necessary  on  part  of  the 
commission  that  has  to  deal  with  it?  After  the  petition  is  presetted,  they 
have  to  go  and  view  the  property,  view  the  land.  If  they  decide  to  gd 
ahead  with  it,  then  they  have  plans  and  specifications  drawn,  which  is  an 
engineering  proposition.  After  the  plans  and  specifications  are  drawn  and 
a  map  is  drawn,  then  they  have  a  hearing  on  that  plan. 

If  they  decide  then  to  go  ahead  with  it,  then  there  is  the  question  of  ac- 
quiring land,  easements,  which  has  to  be  done  by  condemnation  proceedings, 
or  by  obtaining  deeds,  and  that  is  a  matter  that  cannot  be  farmed  out  to 
subordinates,  because  it  requires  judgment  as  to  the  value  of  the  lands  and 
what  land  should  be  acquired  and  after  that  then  they  have  to  let  the  con- 
tracts, and  if  a  contractor  fails  to  go  ahead  with  his  work,  as  was  the  case 
in  this  Canasaraga  improvement,  then  they  have  to  terminate  the  contract 
and  go  ahead  themselves  with  the  improvement. 

After  that  there  is  a  question  of  assessment  which  cannot  be  farmed  out 
to  subordinates,  but  requires  judgment,  and  the  commissioners  have  to  make 
the  assessment  for  the  benefit. 

Now,  where  can  you  get  nine  men  together  for  all  these  steps  in  a  proposi- 
tion of  this  kind;  men  who  serve  without  pay?  It  is  really  a  matter  where 
you  have  got  to  have  experts;  men  who  are  acquainted  with  water  powers  and 
water  power  development  and  who  can  spend  their  whole  time  in  any  proposi- 
tion that  is  submitted  to  them,  and  it  seems  to  me  that  a  nine-headed  com- 
mission will  be  imworkable,  so  far  as  water  power  development  is  concerned. 

Mr.  Dunlap  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Dunlap. 

Mr.  Dunlap  —  I  did  not  intend  to  say  a  word  about  the  article  I,  the  ad- 
ministrative feature,  but  I  believe  that  is  the  important  feature  about  this 
bill.  For  some  reason  or  other,  with  the  various  conunissions  and  boards 
that  we  have  had  for  years,  and  their  results,  the  people  have  had  a  very 
great  doubt  about  the  administration  of  the  forests.  In  fact  they  have  been 
so  wrought  up  over  the  matter  that  they  have  written  many  of  us  asking 
us  to  get  the  matter  out  of  politics  and  put  it  on  the  basis  where  the  people 
would  have  confidence  in  the  administration. 

In  every  case  of  the  appointment  of  a  single-headed  conunission,  or  three 
commissioners,  they  have  invariably  taken  a  politician  from  one  party  or  the 
other  without  any  sort  of  knowledge  of  the  condition  in  the  Adirondacks  and 
made  him  the  commissioner,  or  if  he  was  not  a  politician  they  have  selected 
a  personal  friend  who  has  no  knowledge  of  the  situation  and  who  must  acquire 
his  knowledge  by  experience. 

Years  ago  it  is  true  that  nothing  was  done  in  the  forest,  for  the  people  had 
little  idea  of  the  situation  or  the  importance  of  it.    There  were  a  few  acres 


1868 

of  land  owned  by  the  State.    The  policy  of  the  State,  if  it  had  any  at  all, 
was  to  let  most  every  one  grab  up  all  the  land  that  was  worth  anything. 

Finally  there  came  a  time  when  the  people  b^an,  at  least  a  few  of  them, 
to  realize  the  importance  of  the  Adirondacks  and  of  the  Catddlls,  and  they 
then  began  to  inaugurate  the  principle  of  acquiring  the  land,  retaining  what 
they  had,  and  in  fact  they  reversed  their  policy. 

Occasionally  the  Legislature  appropriated  some  money  to  acquire  lands,  but 
generally  not  enough  to  acquire  what  they  ought  to  have  done.  The  result 
has  been  that  a  great  many  thousands  of  acres  of  land  have  been  purchased 
by  private  owners  at  a  small  compensation,  at  small  prices,  that  the  State 
should  have  taken,  and  that  we  will  eventually  have  to  buy  and  pay  a  large 
price  therefor. 

They  have  taken  but  little  interest,  that  is,  the  people  have  taken  but  little 
interest  in  the  Adirondacks,  until  very  recent  times. 

With  all  these  commissions,  as  soon  as  one  administration  goes  out,  if  it  is 
a  four-headed  commission  or  a  two-headed  commission,  the  next  administra- 
tion, in  order  to  get  rid  of  those,  at  least  to  make  political  plums  for  two 
or  three  fellows,  or  one  fellow,  they  change  it  to  a  one-headed  commission. 
In  the  past  they  have  done  it  and  they  do  it  right  straight  along;  and  the 
result  has  been  that  outside  of  Commissioner  Whipple  the  many-headed  com- 
missioners, or  the  one  commissioner,  have  only  remained  in  office  for  a  very 
limited  period,  at  least  until  the  adminstrations  change. 

Now  the  idea  of  this  proposition  is  to  fix  the  commission  so  that  it  will 
not  be  possible  for  the  Legislature,  whatever  its  political  complexion  may  be, 
to  put  out  the  commissioners  and  those  in  charge  of  the  forests. 

The  idea  of  nine  commissioners  was  to  distribute  it  throughout  the  State, 
so  that  there  will  be  some  one  in  each  locality  with  whom  the  people  are 
acquainted  and  in  whom  they  have  confidence,  so  that  a  sentiment  will  grow 
up  in  favor  of  the  forests  and  with  the  idea  and  the  belief,  and  the  belief  is 
what  we  want  most  of  all,  that  they  are  going  to  do  what  is  best  for  the 
State. 

When  that  time  arrives,  and  I  believe  it  will,  if  we  have  a  conunission  of 
this  kind  that  cannot  be  removed  and  made  a  political  football,  I  believe  the 
people  will  feel  that  good  work  will  be  accomplished,  and  then  they  will  be 
ready  to  go  forward  as  they  should,  in  a  proper  and  orderly  manner. 

Now,  my  friend  Mr.  Whipple  says  that  no  conunissions  have  ever  been  a 
success.  Take  the  Niagara  Falls  Commission.  Take  the  Palisades  Commis- 
sion. He  has  not  given  you  one  single  instance  of  any  commission  of  nine 
or  eight  or  any  number  of  men  that  has  been  appointed  by  the  State  that  has 
not  done  good  work. 

Mr.  Whipple  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Whipple. 

Mr.  Whipple  —  Will  the  gentleman  give  way? 

Mr.  Dulap  —  Certainly. 

Mr.  Whipple — ^Are  not  the  commissions  you  just  mentioned,  or  were  they 
not  purely  local  commissions  doing  a  local  business? 

Mr.  Dunlap  —  If  the  Palisades  Park  is  a  local  proposition,  why  then  it  was 
a  local  proposition,  or  a  local  conunission,  but  it  was  not  local. 

Mr.  Whipple  —  Will  the  gentleman  yield  for  another  question? 

The  Chairman  —  Will  the  gentleman  yield  to  Mr.  Whipple  for  another 
question? 
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Mr.  Dunlap  —  Yea. 

Mr.  Whipple  —  The  Palisades  are  not  many  miles  long,  are  they? 

Mr.  Dunlap — No. 

Mr.  Whipple  —  It  is  not  a  big  thing? 

•Mr.  Dunlap  —  No. 

Mr.  Whipple — Niagara  Falls  is  not  so  very  long? 

Mr.  Dunlap — No^  sir. 

Mr.  Whipple — Neither  is  Letchworth  Park? 

Mr.  Dunlap  —  No. 

Mr.  Whipple — Neither  is  the  library  or  city  park? 

Mr.  Dunlap  —  No,  sir,  certainly  not. 

Mr.  Whipple  —  Those  are  not  big  propositions? 

Mr.  Dunlap — No,  sir,  but  the  Palisades  Park  was  important  enough  to 
be  interesting  to  two  States  and  they  had  a  large  conmiission  and  they  met 
there  and  they  attended  to  their  duties  year  after  year  until  they  have 
accomplished  their  object.  At  Niagara  Falls  gradually  the  scenery,  the  water, 
and  everything  was  being  destroyed.  Finally  public  sentiment  was  aroused 
and  it  was  decided  that  it  must  be  protected,  and  a  commission  was  appointed 
of  which  the  chairman  of  our  Ck)nservation  Commission  acted  for  many  years 
as  chairman.  He  did  a  wonderfully  good  work  there  and  that  commission  difl 
a  good  work,  and  accomplished  just  what  we  are  seddng  to  do  in  the  Adiron- 
dacks,  to  protect  it  and  put  it  out  of  ihe  hands  of  the  politicians,  and  to* 
build  it  up,  conserve  it,  and  accomplish  what  we  are  trying  to  do  in  this  pro- 
ceeding, in  this  bill. 

This  commission  is  to  be  without  compensation.  It  will  not  be  a  politieal 
plum  that  any  Grovemor  will  undertake  to  appoint  men  on  to  pay  political 
debts.  You  are  not  paying  a  very  great  political  debt  to  a  man  by  appoint- 
ing him  on  some  commission  that  does  not  pay  anything,  and  the  poli- 
ticians are  not  pushing  people  very  hard,  generally,  unless  there  is  some 
money  behind  it  and  there  are  some  appointments  following  it. 

Now,  Mr.  Chairman,  there  is  to  be  no  salary.  These  commissions  wiU 
stand  in  the  place  of  the  Governor,  and  they,  instead  of  the  Gk>vemor  ap- 
pointing the  superintendent,  or  the  manager,  or  the  head  man,  or  whatever 
he  may  be  caUed,  of  the  Adirondacks  and  of  these  various  parks, —  they  will 
select  men  for  the  various  positions  who  are  thoroughly  competent. 

They  will  have  the  benefit  of  his  advice  and  of  his  assistance,  and  it  is 
not  expected  that  a  commission  of  that  kind,  that  they  are  going  to  go  all 
over  the  Adirondacks  and  find  out  some  little  question,  but  they  will  db- 
termine  with  the  expert  that  they  will  select,  who  will  be  as  great  an  expert, 
at  least,  as  if  he  was  a  single  commissioner,  and  they  will  confer  with  him 
and  accept  his  advice  on  a  great  many  things;  they  will  counsel  together 
and  decide  upon  the  general  policy  to  be  pursued. 

They  will  determine  the  game  laws  after  consultation  with  experts,  and 
not  arbitrarily,  and  they  certainly  know  as  much  about  the  game  laws,  and 
what  is  necessary  in  the  way  of  game  laws  as  the  members  of  the  Legislature 
do,  many  of  whom  would  not  know  a  partridge  from  a  woodcock. 

They  pass  laws  every  year  without  any  sort  of  idea,  except  the  advice  they 
get  from  the  Conservation  Commission.  Now  if  the  Conservation  Commission 
is  composed  of  men  at  the  head  of  it  who  are  men  who  give  their  time  and 
experience  and  learn  about  those  things,  if  they  are  competent  to  advise  the 
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Legislature  what  laws  ought  to  be  passed,  they  are  certainly  competent  to 
determine  what  the  law  itself  ought  to  be. 

I  believe  as  firmly  as  I  believe  anything  that  this  is  the  proper  solution  of 
that  question. 

We  have  got  to  put  this  Conservation  Commission  in  some  form  so  that  it 
will  meet  with  the  approval  of  the  people.  A  one-headed,  two-headed,  three- 
headed  conmiission,  as  we  have  had  heretofore  —  I  don't  know  as  we  have 
had  a  two-headed  commission,  but  a  one-headed  or  three-headed  commission, 
for  some  reason  or  other,  has  not  given  the  people  that  confidence  in  the 
administration  of  the  forests,  not  that  I  mean  to  charge  dishonesty,  but  they 
feel  there  has  been  too  much  politics  in  it;  too  much  favoritism  in  it;  and 
we  are  trying  to  get  a  board  of  first  clas«  men  who  will  put  it  down  to  a  good 
sound  business  basis,  with  thoroughly  competent  men  under  them,  and, 
thereby,  as  I  stated  before,  create  a  feeling  among  the  people  of  the  State,  that 
this  subject  needs  further  attention  on  the  part  of  the  people;  suitable  appro- 
priations to  accomplish  what  is  to  be  carried  out  and  so  that  the  great  work 
of  the  Constitutional  Convention  or  the  Commission  will  ultimately  result  in 
good  and  for  the  benefit  of  the  people  of  the  State. 

I  had  intended  to  say  something  about  the  other  section,  but  will  not  do  so 
at  this  time.  This  Committee  gave  this  question  most  careful  consideration. 
It  is  the  proposition  suggested  to  it  by  the  School  of  Forestry,  by  all  the 
distinguished  writers  —  or  many  of  them  who  write  upon  the  subject.  Nearly 
all  advised  us,  nearly  every  man  who  came  before  the  Committee  suggested 
that  something  similar  to  this  should  be  provided  in  which  the  people  had 
confidence,  and,  as  they  almost  universally  said,  take  it  out  of  politics. 

If  we  cannot  get  it  out  of  politics  by  a  commission  of  this  kind,  then  we 
must  throw  up  our  hands  and  admit  that  we  are  not  competent  to  run  the 
government  of  the  State  of  New  York,  and  particularly,  of  this  department. 

With  one  man  as  a  commission  with  no  experience,  if  he  is  better  qualified 
to  run  this  department  than  a  superint^ident  who  is  an  expert,  with  the 
advice  of  nine  good  men,  then  I  am  very  much  mistaken. 

Mr.  Ostrander  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  irom  Saratoga,  Mr.  Ostrander. 

Mr.  Ostrander  —  I  do  not  wish  to  take  up  the  time  of  this  Convention  to 
discuss  that  iridescent  dream  of  getting  this  Commission  or  any  other  State 
Department  out  of  politics,  and  I  ask  the  gentlemen  who  are  spending  time 
upon  that  to  remember  that  my  lip  is  cracked.     (Laughter.) 

Neither  do  I  expect  to  take  any  time  over  the  question  of  the  civil  service 
provisions  which  are  in  here,  because  it  does  not  matter  the  slightest  whether 
they  are  in  or  out.  We  all  know  the  results  in  civil  service  are  accomplished 
whether  it  does  anything  about  it  or  doesn't. 

I  have  thought  as  I  listened  to  the  wonderful  qualifications  of  the  gentle- 
man who  looked  after  the  forests,  who  knew  when  the  buds  opened  in  St. 
Lawrence  and  when  the  fish  bite  in  the  Champlain  Canal  and  who  should 
have  the  pheasant  eggs  and  who  ought  to  have  a  camp  site  and  all  the  other 
innumerable  things  that  go  to  make  it  up  —  I  have  wondered  what  would 
happen  to  the  State  of  New  York  if  the  wise  gentleman  should  happen  to  die ; 
and  I  have  been  wondering  if  it  would  not  be  a  grand,  good  thing  to  have  a 
ten  million  dollar  life  insurance  policy  on  him  for  the  benefit  of  the  State. 
(Laughter.) 


1371 

We  know  how  the  national  conservation  proposition  crumbled  and  went  to 
pieces  when  Mr.  Pinchot  got  insubordinate;  and  I  have  wondered  whether 
perhaps  the  State  would  not  struggle  along  with  some  new  man  in  case  a  com- 
missioner should  die. 

I  have  also  fallen  into  wondering  whether  the  conunission  was  as  wise  in 
large  things  as  it  is  in  small  things.  I  rather  fear  that  Section  1  here, 
which  is  going  to  give  such  large  discretion  to  this  conunission,  whether  it  be 
nine  men  or  one  man,  is  trying  to  do  something  that  the  Creator  did  not 
do  for  them,  that  is,  give  them  discretion.     (Laughter.) 

I  would  be  the  last  man  in  this  world  to  throw  a  pole  cat  into  this  Con- 
vention, but  I  want  to  tell  you  one  or  two  things  that  I  have  seen  this  wise, 
$30,000,  and  I  don't  know  but  $45,000,  conmii«8ion  do.  I  have  lived  to  see  such 
a  body  as  that  drag  a  man  into  court  and  have  him  fined, —  for  what?  For 
saving  the  skin  of  a  skunk  that  his  dog  killed  in  the  chicken  yard  in  the 
summer  because  it  was  unlawful  to  possess  the  skunk's  skin  in  certain  months. 

Remember,  conservation.  Saving  a  skunk's  skin  was  what  subjected  the 
man  to  the  fine.  It  was  not  that  the  dog  killed  it  but  that  he  saved  the 
skin  or  conserved  it. 

Now,  you  might  suspect  that  such  a  thing  would  happen  ofithand  on  the 
overzeal  of  a  subordinate,  but  if  you  will  go  down  and  search  the  records  of 
the  commission  you  will  find  that  that  was  done  after  mature  deliberation  by 
the  commission,  and  that  when  the  press  took  it  up,  the  Rural  New  Yorker, 
notably,  and  called  their  attention  to  it,  they  very  sagely,  and,  I  think,  cor- 
rectly, called  the  attention  of  the  people  to  the  fact  that  it  was  not  killing 
the  skimk  and  saving  the  skin,  but  having  it,  that  constituted  the  offense 
against  the  dignity  of  the  State  of  New  York. 

Now,  I  know  a  case,  where  two  little  girls  were  on  a  canal  boat  up  in  the 
Elbow  there  above  Whitehall,  in  the  Narrows,  of  Lake  Champlain,  and  the 
time  got  heavy  on  their  hands,  and  they  prepared  little  pin  hooks  and  some 
tl^reads  and  went  fishing  over  the  sides  of  the  boat,  and  when  the  sun  got 
up  in  the  heavens  a  little  and  it  was  a  little  warm,  they  tied  these  threads 
to  the  handle  of  a  dinner  bell  and  went  down  into  the  cabin,  where  it  was  a 
little  shady,  and  presently  there  was  a  great  ringing  of  the  dinner  bell,  and 
what  do  you  suppose  happened?  Why,  instead  of  a  great  fish,  there  was  a 
game  protector  at  the  end  of  the  line  (laughter) ;  and  he  said,  "You  have 
been  guilty  of  having  set  lines  and  you  have  got  to  be  prosecuted."  Well, 
that  was  kind  of  supposed  to  be  a  joke,  but  the  facts  are  written  down  to 
the  game  commission,  and  they  were  asked  whether  it  was  a  joke  or  whether 
it  was  serious,  and  they,  after  considerable  investigation  and  correspondence, 
said  that  they  thought  that  called  for  action. 

Now,  if  the  Lord  has  given  them  as  much  discretion  about  large  things  as  it 
has  given  them  about  these  little  things,  then  I  think  we  ought  to  have 
1,000  men  instead  of  one  on  this  commission  (laughter) ;  because  if  you 
can  draw  a  twenty-five  cent  jury  anywhere  in  this  country  that  would  cut 
up  such  fool  tricks  as  these  $15,000  a  year  commissioners  do  in  these  cases, 
I  think  their  pictures  ought  to  be  preserved  alongside  those  of  the  members 
of  this  Convention.     (Laughter.) 

But  that  is  not  all.  Here  is  this  tree-growing  commission  that  has  extended 
from  a  forest  nursery  of  a  few  rods  up  to  several  acres.  They  grow  trees. 
They  put  them  out.     We  have  got  an  agricultural  department  here  that 
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maintains  a  great  entourage  of  people  who  learn  how  to  fight  bugs  and  how 
to  fight  worms  that  injure  the  trees,  and  if  you  will  give  them  a  chance  they 
will  send  several  men  out  there  at  any  time,  at  considerable  expense,  to  find 
out  what  kind  of  a  bug  it  is. 

Let  us  see  what  this  Conservation  Commission  will  do.  If  a  man  will  set 
out  an  orchard,  if  he  will  set  a  lot  of*  little  trees  to  growing  in  an  orchard, 
they  will  fine  him  eighty  dollars  for  killing  any  of  the  rabbits  that  bite  them 
off. 

Now,  they  will  tell  you  that  they  have  changed  this  a  little  bit.  You  can 
catch  this  rabbit  if  he  is  doing  the  injury,  that  is  you  can  catch  this  rabbit 
or  kill  him.  That  is,  if  you  can  get  him  in  flagrante  delicto  you  can  kill 
him.  But  the  rabbit  is  never  there  in  flagrante;  he  is  gone.  They  will  say, 
we  will  give  you  a  little  further  relief.  We  will  let  you  catch  him  with  a 
ferret  if  you  will  take  him  under  such  conditions  that  you  cannot  catch  him; 
you  must  not  put  anything  over  the  mouth  of  the  hole;  you  must  not  sit 
there  yourself,  but  after  he  has  got  a  respectful  distance  from  you,  if  you  are 
able  to  shoot  him,  we  will  let  you  shoot  at  him.  That  is  the  rule  of  wisdom 
that  they  established  with  regard  to  the  rabbit. 

We  have  heard  of  a  commission  up  in  our  county  who  solenmly  sat  there 
and  with  the  neighbors  and  the  farmers  who  had  the  trees  chewed  up  along 
the  whole  line  by  these  rabbits,  which  ruined  the  orchards  which  were  set 
out,  and  this  Commission  asked  them  if  they  believed  it  really  was  a  rabbit 
that  did  it.  They  were  told  that  all  the  insignia  of  the  rabbit  was  found 
on  the  snow  (laughter) ;  and  also  that  there  was  sufficient  evidence  to 
send  a  man  to  the  electric  chair  that  nobody  had  been  there  all  right  to  see 
the  rabbit  perform. 

Now,  considered  alongside  of  this,  that  if  you  let  every  man  in  Saratoga 
county  loose  with  all  the  ferrets  and  all  the  dogs  he  has,  he  would  work  imtil 
he  was  gray  and  molly  cottontail  would  still  be  in  the  majority  up  there 
after  he  got  through,  because  the  coimty  is  full  of  hedge  rows  and  bushes 
and  Saratoga  is  not  alone.  Many  a  county  in  this  State  has  got  its  back- 
yards and  its  cemeteries  full  of  rabbits  that  turn  out  there  beyond  all  counts 
and  we  have  only  to  go  over  to  the  Australian  country  to  know  what  the 
rabbit  is  doing  out  there,  and  yet  the  Conservation  Commission  is  just  as 
jealous  of  the  safety  of  molly  cottontail  as  they  are  of  the  constitutional 
provision  which  shall  preserve  it  in  its  power  in  this  State. 

I  know  of  men  who  have  gone  to  the  expense  and  trouble  of  setting  out 
orchards,  up  in  the  foothills  of  the  Adirondacks,  and  have  seen  the  deer  come 
through  and  bite  the  tops  of  these  orchards  off  and  sit  there  perfectly  power- 
less. Does  the  State  pay  anything  for  any  of  these  damages?  No.  It  never 
does,  but  it  is  willing  to  send  a  corps  of  professors  up  there  to  look  over  the 
stump  of  the  tree  which  has  been  bitten  off. 

If  a  boy  would  go  up  in  the  river  where  the  ripples  are  all  the  winter, 
where  it  never  freezes  over,  and  shoot  one  of  these  shell  drakes,  as  we  call 
them,  whose  food  is  not  fit  to  eat  anyway,  I  suppose  he  would  be  sent  up  for  a 
long  term  of  years,  yet  one  of  these  shell  drakes  could  eat  up  more  fish  fry  in 
one  winter  than  a  million  such  ducks  are  worth. 

I  want  to  tell  you  that  the  country  gentleman  has  not  that  distinguished 
consideration  for  the  discretion  of  the  fish  and  game  commission  which  would 
warrant  them  in  placing  such  a  commission  as  that  in  the  Constitution  with 
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full  lawmaking  authority.    There  are  very  few  of  these  problems  that  would 
not  wait  imtil  the  next  Legislature. 

My  friend  from  Greene,  over  here,  concedes,  I  believe,  that  they  should 
not  have  plenary  authority,  but  he  is  willing  to  set  them  in  motion  imtil  some- 
body can  catch  them  and  take  it  away  from  them.  I  believe  the  best  way  to 
do  is  to  stop  them  before  they  begin  and  let  them  justify  their  acts  before 
they  b^in  to  work. 

For  that  reason,  I  think  this  first  section  should  be  amended,  and  while, 
perhaps,  it  is  not  just  germane  to  this  section,  I  have  one  other  suggestion 
to-day,  and  yet  I  do  not  care  to  call  your  attention  in  regard  to  the  other 
suggestion  as  yet.  I  do  not  know  what  a  good  old-fashioned  Yankee  would 
call  a  man  who  built  a  sanitarium  at  great  expense  and  then  locked  the 
doors  and  put  guards  around  it  so  that  no  one  could  get  in,  and  yet  that  is 
just  what  has  been  done  with  the  great  people's  sanitarium  in  the  forest. 
You  would  not  let  a  man  in  to  camp  on  your  life.  You  would  not  give  him 
the  privilege.  What  in  the  world  is  this  for?  If  that  good  air  is  not  fit  to 
breathe,  and  if  it  is  not  fit  to  live  in,  and  if  nobody  can  be  trusted  in  there, 
what  is  the  use  of  having  such  a  reservation? 

I  think  this  conunission  could  very  well  establish  conditions  under  which 
a  man  could  have  a  camp  site,  and  anybody  who  wanted  a  camp  site  and  who 
went  in  there,  if  you  suspected  him,  why,  you  might  require  an  undertaking 
of  him  for  any  damages  he  created,  and  let  him  in;  but  I  think  you  will  find 
that  the  man  who  is  interested  sufficiently  to  take  his  family  up  there  for 
the  sake  of  the  forest  and  his  health  and  the  air,  that  he  would  be  interested 
enough  in  the  forest  to  see  that  it  wa^not  harmed. 

I  think  this  provision  which  denies  people  the  right  to  go  in  there  never 
ought  to  be  put  in  the  Constitution,  at  least.  It  is  bad  enough  it  if  were  put 
in  the  law  for  a  year  or  two.  Now,  what  happens?  We  save  all  these  par- 
tridges. If  the  country  boy  caught  a  partridge,  we  know  what  would  happen 
to  him;  but  the  very  day  after  the  law  is  out,  it  is  a  strange  coincidence  that 
the  men  who  are  friends  of  the  game  protectors  know  exactly  where  to  go 
with  an  automobile  and  clean  up  all  partridges  on  the  countryside  in  one 
day. 

There  are  several  colored  gentlemen  in  the  operation  of  the  commission. 
I  do  not  speak  of  any  particular  commission,  but  it  seems  to  be  inherent  in 
things,  and  I  don't  think  the  power  of  such  a  body  ought  to  be  extended.  I 
think  it  entirely  possible  that  one  man,  even  though  he  has  as  much  wisdom 
as  has  been  described  here  to-day,  might  lose  some  point  of  view  tiiat  some 
of  his  associates,  if  he  had  them,  might  point  out  to  him.  Now,  I  offer  as 
an  amendment  to  this  section  that  we  strike  out  all  of  line  12,  after  the  word 
"with",  and  all  of  line  13,  and  the  first  three  words  of  line  14,  including  the 
word  "thereof." 

Mr.  Mereness  —  Mr.  Chairman,  while  Section  1  is  under  consideration,  I 
would  like  to  ask  some  member  of  the  Conservation  Committee  as  to  the 
sale  of  lands  owned  by  the  State  that  are  entirely  outside  and  not  a  part  of 
the  forest  preserve,  and  which  have  come  to  the  State  as  the  result  of  a  tax 
sale,  or  things  of  that  sort,  has  that  been  considered  by  the  Committee? 

Mr.  Marshall  —  I  can  answer  for  the  Committee:  It  was  considered.  The 
subject  is  not  germane  to  Section  1,  which  we  are  now  considering,  but  it 
was  considered,  and  the  Committee  was  opposed  to  making  any  suggestions 
on  the  subject. 
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Mr.  Mereness  —  Which  flection  did  you  consider,  Mr.  Marshall? 

Mr.  Marshall  —  We  are  now  debating  Section  1. 

Mr.  Mereness  —  Sure. 

Mr.  Marshall  —  Which  has  nothing  to  do  with  the  particular  subject,  which 
would  be  germane,  perhaps,  to  Section  2,  or  some  other  section. 

Mr.  Angell  —  Mr.  Chairman,  let  me  say  for  the  information  of  Mr.  Mereness 
that  I  have  an  amendment  which  covers  the  proposition  he  has  in  mind, 
which  I  will  introduce  when  Section  2  is  under  consideration. 

I  would  like  to  ask  Mr.  Marshall,  or  some  other  member  of  the  Committee 
responsible  for  the  draft  of  Section  1,  whether  or  not  the  words  in  line  9  of 
the  section,  on  page  2,  "  and  r^^lation  of  the  waters  of  the  state ;  "  in  their 
opinion  interfere  in  any  way  with  the  authority  in  the  particular  regulated 
districts  for  the  regulation  and  control  of  the  waters  of  the  State  under  the 
so-called  Machold  Bill  passed  last  session  of  the  Legislature. 

Mr.  Marshall  —  In  answer  I  will  say  —  although  there  is  no  particular 
reason  for  singling  me  out,  because  this  is  the  report  of  the  Committee  —  I 
have  no  hesitation  in  saying  that  there  would  be  nothing  in  this  provision 
which  would  interfere  at  all  with  such  an  idea  as  the  gentleman  has  in  mind, 
and  I  will  also  state  by  way  of  anticipation  that  the  Committee  on  Bill  of 
Rights  is  about  to  report  an  article  which  will  deal  especially  with  the  sub- 
ject of  river  regulation  along  the  lines  of  the  Machold  Bill,  indicating  clearly 
what  the  intention  of  those  who  have  had  to  do  with  the  framing  of  this 
subject  is.  The  fact  is  that  the  subject  of  river  regulation  and  the  water 
power  of  the  State  were  considered  by  a  joint  Conunittee  of  Conservation  and 
Bill  of  Rights,  and  that  that  joint  Coipmittee  reached  a  conclusion  with  re- 
gard to  the  subject  of  river  regulation  and  kindred  subjects  which  will  be 
made  the  subject  of  a  Proposed  Amendment  by  the  Committee  on  Bill  of 
Rights. 

The  Chairman  —  The  question  before  the  Committee  at  this  time  is  on 
Mr.  Whipple's  motion,  relating  solely  to  the  question  of  the  administration 
of  the  Commission,  whether  it  shall  be  a  one-headed  commission,  or  a  nine- 
headed  commission.    Has  any  one  anything  further  to  say  on  that  subject? 

Mr.  Meigs  —  Mr.  Chairman,  I  am  going  to  take  but  a  moment  of  the  time 
of  the  Committee  to  point  out  two  points  which  I  think  cure  certain  defects 
which  we  have  had  in  the  administration  of  the  commissions  which,  up  to 
date,  have  been  in  charge  of  our  natural  resources  or  such  part  of  them  as 
were  put  under  their  charge  by  the  Constitution  of  1894. 

The  first  is  the  need  of  continuity  of  purpose  and  stability  of  plan  in  any 
administration,  particularly  of  that  administration  which  has  to  do  with 
the  natural  resources  of  the  State. 

Now  it  is  a  fact  that  the  conamission  has  changed  in  its  personnel  seven 
times  in  five  years,  and  I  will  ask  anyone  if  the  continuity  of  plan,  which 
looks  to  the  future,  a  plan  for  the  development  of  the  forests,  water  and 
game,  is  possible  under  such  a  condition.  Now,  this  commission  of  nine 
which,  with  a  term  of  nine  years,  changes  but  one  man  a  year,  would  have 
a  continuity  of  purpose;  and  one  more  point,  Mr.  Chairman:  ThSl  this 
committee  of  nine,  being  chosen  one  from  each  of  the  judicial  districts  of  the 
State,  will  be  most  representative  in  character,  and  it  will  represent 
the  various  interests  in  the  State,  and  all  these  interests  are  directly  or 
bhould  be  directly  in  touch  with  the  conservation  of  our  natural  resources, 
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and  each  of  the  localities  have  their  particular  and  special  interest  in  this 
question  which  is  a  far  deeper  question  than  the  waters  or  the  forests  or 
the  game  of  the  State,  especially  deeper  than  that  confined  within  the  blue 
lines  of  the  Adirondacks  and  Catskill  tracts. 

Now,  it  is  for  the  purpose  of  serving  the  whole  State  in  their  entire 
interest  that  I  believe  this  Convention  should  adopt  the  nine-headed  commis- 
sion for  the  conservation  of  our  natural  resources. 

I  will  also  point  out  that  I  believe  fifteen  out  of  the  seventeen  members 
of  the  Committee  on  Conservation  were  in  favor  by  their  votes  expressed  in 
the  Committee,  of  this  commission.  There  were  two  who  did  not  agree,  and 
those  two  have  spoken  on  the  floor  of  this  Convention.  Now,  I  believe  that 
there  is  a  very  great  difference  between  what  is  so-called  political  control 
and  a  partisan  control.  All  good  citizens  are  or  should  be  politicians.  There 
is  nothing  in  the  world  that  is  to  be  deplored  in  politics,  but  it  is  partisan 
influence  which  has  seemed  to  affect  the  administration  of  the  conservation 
commission  in  years  past,  which  is  the  one  thing  which  I  believe  we  should 
attempt  to  cure,  and  that  I  believe  will  be  cured  by  this  non-paid  commission 
of  nine. 

Mr.  Parsons  —  Mr.  Chairman,  a  nimiber  of  instances  have  been  given  of 
precedents  for  the  appointment  of  a  nine-headed  commission,  and  they  are 
precedents  which  relate  to  the  State  service.  There  is  a  precedent  in  the 
national  service  to  which  I  wish  to  call  attention,  and  that  is  the  Board  of 
twelve  commissioners  which  has  charge  of  the  National  Home  for  Disabled 
Volunteer  Soldiers.  These  twelve  conunissioners  are  selected  each  one  to 
serve  twelve  years,  or  until  his  successor  is  selected.  They  have  charge  of 
branches  all  over  the  country.  I  am  sorry  that  Delegate  Wadsworth  from 
Livingston  is  not  here,  because  he  could  tell  of  the  great  satisfaction  given 
by  that  commission.  For  a  great  many  years  he  ha«  been  a  member  of  that 
board,  and  I  know  in  contrasting  the  work  which  it  has  done  with  the  work 
done  in  the  State,  he  has  repeatedly  pointed  out  how  effective  this  Board 
of  twelve  has  been,  each  one  serving  for  six  years,  which  leads  to  continuity 
of  service,  and  each  one  a  man  interested  in  the  work,  and  willing  to  serve* 
without  pay, —  because  they  receive  no  compensation  for  their  service.  The 
result  is  that  you  get  men  whose  hearts  are  in  the  work,  who  are  with  it 
long  enough  so  that  they  thoroughly  understand  it,  and  their  policy  is  con- 
tinued, and  I  believe  we  can  point  to  that  as  one  of  the  precedents  for  this 
law. 

The  Chairman  —  The  gentleman  from  Erie,  Mr.  Clinton. 

Mr.  Clinton  —  Mr.  Chairman,  it  may  be  interesting  to  run  over  somewhat 
hurriedly  the  history  of  the  authorities  that  have  had  in  charge  conservation 
in  this  State  under  conditions  which  subjected  their  selection  to  partisan 
motives,  in  connection  with  a  short  resume  as  may  be  necessary  to  illuminate 
the  subject  of  the  history  of  conservation  in  the  State  of  New  York. 

I  wish  the  del^ates  present  to  keep  in  mind  that  we  are  talking  of  con- 
servation which  is  State-wide  in  its  operation,  and  which  covers  not  one  sub- 
ject, but  several;  that  we  are  not  talking  merely  of  the  appointment  of  a 
governing  body  for  the  Adirondack  preserve  and  the  Catskill  preserve.  The 
remarks  of  Mr.  Whipple  are  based,  evidently,  upon  his  views  of  what  ought 
to  be  done  in  the  case  of  the  Adirondacks.    Nothing  else. 
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Now,  the  first  real  agitation  in  this  State,  looking  to  the  conditions  which 
have  since  sprung  up,  was  in  1872.  At  that  time  the  question  was  as  to  the 
necessity  of  the  State  resuming  title  for  the  protection  of  its  citizens  and 
particularly  of  the  watersheds,  to  lands  which  the  State  had  frittered  away. 
By  Chapter  848  of  that  year  a  commission  of  State  parks  was  appointed. 
The  commissioners  were  Horatio  C.  Moore,  Patrick  H.  Eagan,  William  B. 
Taylor,  George  H.  Raynor,  William  A.  Wheeler,  Verplanck  Colvin  and  Frank- 
lin B.  Hough.  They  had  no  duties  whatever  to  perform  except  to  investigate 
the  subject  and  report  with  recommendations,  which  they  did,  their  report 
being  in  the  line  of  the  resumption  of  the  title  to  the  lands  necessary  to  pro- 
tect the  watersheds.  When  I  say  the  resumption,  I  don't  mean  attacking 
the  titles  which  have  been  passed  by  the  State,  but  to  secure  the  control  of 
forests  in  those  watersheds.  I  would  say  that  nothing  came  of  that.  At  that 
time  the  great  importance  of  preserving  and  regulating  the  fiow  of  stream 
was  not  understood,  was  not  appreciated  by  the  people;  neither  was  it,  I 
believe,  even  talked  of,  that  the  level  of  the  underground  waters  must  be 
preserved  to  foster  agriculture;  so  that  nothing  was  done  until  1884,  when 
the  Legislature  passed  an  act  which  authorized  the  State  Comptroller  to 
employ  experts  and  report  a  system  of  forest  preservation.  Professor  Charles 
S.  Sargent,  D.  Willis  James,  William  A.  Poucher  and  Edward  M.  Shepard, 
all  men  of  eminence  in  their  day,  and  particularly  in  the  line  of  scientific 
investigation  of  this  question.  Let  me  call  attention  to  what  that  Committee 
reported  on  this  subject  of  the  Constitution  of  a  governing  body  to  take 
charge  of  the  lands  of  the  State  and  of  the  question  of  the  conservation  as 
immediately  connected  with  the  watershed.  They  said,  on  the  general  sub- 
ject of  administration,  "The  management  of  the  public  forests  must  be  shel- 
tered from  the  effects  of  political  change,  so  far  as  it  is  practicable  to  do  so, 
if  the  State  desires  to  obtain  the  best  results  from  its  ownership.  The  care 
and  improvement  of  forest  property  in  order  to  be  effective  should  be  based 
on  some  well-considered  system  requiring  in  its  development  a  long  series 
of  years  and  demanding  an  administration  of  thoroughly  trained,  skillful  and 
enthusiastic  officials."  Mark  the  words,  "care  and  management  of  forest 
property  in  order  to  be  effective  should  be  based  on  some  well-considered 
system  requiring  in  its  development  a  long  series  of  years,"  in  connection 
with  the  report;  the  dominating  body  should  be  taken  as  far  as  possible,  as 
far  as  possible,  in  order  to  carry  out  that  policy.  The  commissioners  also 
reported  that  in  their  opinion  the  forest  management  should  be  vested  in  a 
nonpolitical  commission  to  be  appointed  by  the  Comptroller  for  long  terms, 
who  should  serve  without  compensation.  With  the  exception  of  the  vesting 
of  the  power  of  appointing  such  a  commission  in  the  Comptroller,  that  report 
embodies  just  the  spirit  that  animated  this  Committee  when  it  reported  in 
favor  of  the  nine-headed  commission. 

Mr.  Whipple  —  Will  the  gentleman  permit  a  question? 

Mr.  Clinton  —  I  will  not,  imtil  I  get  through. 

The  Chairman  —  Does  the  delegate  yield  for  a  question  ? 

Mr.  Clinton  —  I  do  not.    I  will  yield  when  I  get  through. 

(Interruption  by  gavel.) 

The  Chairman  —  The  delegate  from  Cattaraugus  will  please  come  to  order. 

Mr.  Clinton  —  I  wish  to  say  that  I  sat  here  desiring  to  ask  the  gentleman 
question  after  question,  but  never  interrupted  the  thread  of  his  glorious  argu- 
ments, and  I  think  I  am  entitled  to  a  return  of  the  courtesy. 


1377 

Instead  of  adopting  that  statesmanlike  suggestion,  the  Legislature  in  1885 
created  a  forest  commission  by  Chapter  283,  in  which  they  appointed  three 
commissioners,  who  took  little  or  no  interest,  because  the  right  men  had  not 
been  selected  in  the  matter,  and  in  1895  they  were  legislated  out  of  oflBce,  and 
a  commission  known  as  the  Fisheries,  Game  and  Forest  Commission  was 
created.  That  commission  consisted  of  five  members,  with  the  same  result. 
I  can  give  you  the  names  if  you  want  them.  In  18^7  they  went  out.  Now, 
here  is  where  the  part  of  politics  is  coming  in.  In  1897  they  went  out  and 
a  forest  governing  board  was  created  with  power  to  acquire  lands  for  the 
Adirondack  Park.  The  members  of  the  board  were  Timothy  L.  Woodruff, 
Charles  H.  Babcock  and  Campbell  W.  Adams.  The  powers  of  that  commission 
were  increased  in  1899,  and  they  were  authorized  to  acquire  land  in  Catskill 
Park.  In  1900  the  name  of  the  Commission  was  changed  to  the  Forest,  Fish 
and  Game  Commission.  In  1901  the  Commission  was  reduced  from  five  to 
three.  Why,  no  one  knows.  In  1903  the  Commission  became  single-headed, 
D.  C.  Middleton  being  appointed  commissioner  in  1905.  Only  two  years 
afterwards,  out  went  Middleton  and  in  came  Whipple.  There  is  the  con- 
tinuity of  policy.  There  are  more  politics.  Mr.  Whipple,  whose  good  work  in 
arousing  public  sentiment  I  do  not  question,  remained  in  office  five  years 
only,  when  he  resigned  —  that  is  correct,  Mr.  Whipple,  is  it  not? 

Mr.  Whipple  —  Yes. 

Mr.  Clinton  —  And  Mr.  Austin,  our  most  excellent  delegate,  was  appointed. 
There  you  have  the  continuity  and  the  mixing  in  of  politics.  The  continuity 
which  was  advised  by  the  commissioners  in  1884  by  the  appointment  of  a 
commission,  non-political,  on  the  basis  of  years,  being  required  for  proper 
work,  and  a  continuity  of  policy  to  develop  the  idea  which  of  late  years  has 
been  called  conservation. 

In  1911  Mr.  Austin  went  out  of  office,  January  first,  and  Mr.  Thomas  M. 
Osborne  was  appointed  —  more  continuity  of  policy.  Mr.  Osborne  held  office 
until  May,  1911,  when  James  W.  Fleming  was  appointed  commissioner.  Well, 
Fleming  remained  in  office  a  long  while;  he  remained  in  office  from  May, 
19'11,  as  a  single  commissioner,  until  August,  1911.  A  beautiful  chance  to 
develop  the  resources  of  the  State  through  a  continuing  and  a  developing 
policy!  In  August,  1911,  the  Commission  became  three-headed  —  just  why  it 
became  three-headed,  I  do  not  know,  but  it  was  —  Van  Kennen,  Moore  and 
Fleming.  In  order  that  there  might  be  this  great  development  of  the  policy 
of  the  State  and  of  our  forests  and  of  our  natural  resources  recommended  by 
the  Commission  of  1884,  Mr.  Fleming  went  out  and  Mr.  McCabe  was  substi- 
tuted! Well,  that  Commission  then  consisted  of  Van  Kennen,  Moore  and 
McCabe.  Now  in  order  that  that  Commission  might  have  the  opportunity 
to  study  these  questions  of  conservation  thoroughly  they  all  went  out  in 
1915  and  the  present  commissioner,  Mr.  Pratt,  came  in. 

These  men,  except  the  commissioners  appointed  to  investigate,  were  all 
appointed  and  were  paid  and  subject  to  partisan  considerations.  Now 
that  is  what  we  want  to  avoid,  the  very  thing  we  want  to  avoid,  and  for 
that  reason  we  ask  the  approval  of  this  Committee  of  the  plan  of  having  a 
commission  appointed  in  such  a  way  that  there  will  be  continuity  of  expe- 
rience, continuity  of  knowledge,  continuity  of  policy,  that,  through  the  coming 
years,  shall  be  able  to  give  the  people  of  this  State  a  knowledge  of  their 
resources  which  will  enable  them,  the  people,  to  reap  the  greatest  benefits 
possible  from  them.    And  we  have  provided,  for  that  purpose,  that  the  depart- 
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ment  shall  consist  of  nine  commissionerGi,  to  serve  without  compensation, 
to  be  appointed  by  the  Crovemor  for  terms  which  will  expire  in  nine  succes- 
sive years^  the  first  ending  in  January,  1917,  and  their  successors  to  be 
appointed  for  terms  of  nine  years,  vacancies  to  be  filled  for  the  unexpired 
term.    You  then  have  a  continuing  commission. 

I  am  not  speaking  now  on  the  entire  section  because  part  of  the  section  is 
subject  to  amendment  and  probably  will  be  amended,  but  I  am  speaking  simply 
of  the  composition  of  the  commission  which  is  to  govern.  What  have  we 
had  practically?  An  awakening  of  the  people  sufficient  to  take  lands  in 
the  Adirondacks  and  the  Oatskills  on  tax  sales  and  to  purchase  certain  other 
lands,  and  the  whole  subject  of  conservation  practically  has  been  limited  to 
that,  with  all  due  respect  for  the  knowledge  and  ability  of  my  friend,  Mr. 
Whipple,  and  I  think  he  would  make  a  good  commissioner  on  that  board,  I 
do  not  believe  that  we  will  ever  arrive  at  anything  practical,  at  anything 
scientific  in  results,  so  long  as  the  Commission  is  subject  to  change  for  partisan 
or  other  reasons  every  two  years,  and  often  every  year.  That  is  the  object 
of  this. 

Now  let  me  say  this:  Mr.  Whipple's  argument  is  based  upon  the  idea, 
apparently,  that  men  acting  upon  a  commission  like  this  cannot  be  selected 
who  will  devote  all  the  necessary  time  and  attention  to  the  performance  of 
their  duties.  He  says  that  the  experience  of  all  humanity  shows  that  this 
is  so.  I  have  not  myself  the  presumption  to  make  a  contrary  assertion, 
because  I  do  not  believe  that  the  entire  experience  of  humanity  is  included 
within  the  scope  of  my  limited  knowledge. 

Let  us  see  what  the  policy  of  the  State  has  been.  Let  us  remember  that 
this  Commission  is  not  a  commission  to  perform  executive  duties.  Such 
administrative  duties  as  it  is  to  perform  are  only  those  that  are  ancillary 
and  necessary  for  the  performance  of  the  higher  duties.  The  study  of  con- 
servation questions,  the  application  of  them  so  far  as  possible,  the  opening 
up  of  the  paths  for  further  control  through  conservation  of  our  natural 
resources,  and  the  custody  and  protection  of  some  of  the  property  of  the 
State,  are  among  their  duties.  The  policy  of  this  State  has  always  been, 
and  particularly  in  cases  like  that,  to  appoint  commissions.  They  have  worked 
well.  I  have  the  Red  Book  before  me.  I  find  that  we  have  a  State  park  at 
Fire  Island.  I  find  that  it  is  and  has  been  conducted  by  a  commission.  I 
find  that  the  State  reservation  at  Niagara  has  been  and  is  conducted  by  a 
commission. 

I  wish  to  say  in  regard  to  the  Niagara  Commission  —  the  statement  has 
been  that  these  are  in  local  places,  but  the  commissioners  come  from  local 
places  —  that  the  commissioners  of  the  State  reservation  at  Niagara  have 
done  a  work  and  secured  results,  and  held  the  confidence  of  the  Legislatures, 
succeeding  each  other  in  the  State  of  New  York,  that  no  single  headed  com- 
mission ever  could  subject  to  removal  from  time  to  time.  There  has  been 
a  continuity  of  policy  there  which  has  developed  that  magnificent  reserva- 
tion; and,  not  only  that  —  I  know  it  personally  from  my  service  upon  the 
International  Waterways  Commission  and  the  investigations  which  I  had  to 
make  in  connection  with  that  —  they  have  done  more  to  save  to  the  people 
of  this  State  the  waters  of  the  Niagara  river  as  they  pass  over  the  great 
falls  for  the  use  of  the  people  of  the  State  than  ever  has  been  done  or  ever 
could  have  been  done  by  a  political,  single-headed  commission. 
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The  Palisades  Interstate  Park  has  been  spoken  of.  Now  comes  the 
State  Reservation  at  Saratoga.  Where  is  my  friend  Brackett?  I  am  going 
to  give  a  little  praise  and  I  thought  it  would  please  him.  Mr.  Whipple 
has  spoken  of  these  commissions  only  working  successfully  where  they  were 
local.  Every  body  of  land,  whether  it  is  a  park  or  a  forest,  is  in  that  sense 
local.  The  strength  of  his  argument,  if  there  be  any  strength  in  it,  was  in 
the  assertion  that  the  people  coming  from  different  parts  of  the  State  could 
not  and  would  not  —  and  he  came  very  near,  I  think,  -saying  "  should  not ", 
but  he  didn't  —  devote  the  attention  to  their  duties  that  a  proper  exercise 
of  their  functions  in  the  performance  of  the  work  allotted  to  them  would 
require. 

Now,  let  us  see.  Recently  one  of  the  most  excellent  men  who  was  on  that 
conmiission  has  died  and  is  now  honored  for  his  work  at  Saratoga.  The 
present  conmiissioners  are  Frank  N.  Godfrey,  of  Olean;  George  Foster  Pea- 
body,  of  Lake  George;  and  Benjamin  F.  Tracy,  of  New  York  city.  Those 
men  are  carrying  on  a  work  which  is  wonderful  and  if  those  of  you  who  did 
not  go  with  us  to  Saratoga  Springs  will  only  go  there  and  look  over  that 
reservation  and  study  the  work  they  have  accomplished,  you  will  see  that 
they  were  just  as  well  equipped  mentally  by  their  intelligence,  their  knowl- 
edge actually  existing  when  appointed,  or  acquired,  as  any  man  in  the  State 
to  perform  their  duties,  and  the  test  is  the  consequences. 

There  are  others.  The  Watkins  Glen  Reservation  is  another  illustration. 
That  has  been  the  policy  of  the  State  and  it  is  the  proper  policy  where  it  in- 
volves the  study  of  questions  like  those  involved  in  conservation  and  the 
custody  and  management  of  State  property.  I  am  not  one  of  those  who  favor 
commissions  at  all,  when  it  comes  to  the  performance  of  executive  duties. 
There  the  idea  is  the  centering  of  responsibility.  Now  there  is  always  a 
danger,  with  the  best  and  most  intelligent  of  Governors  —  I  am  not  referring 
to  our  present  Governor,  nor  to  the  next  Governor,  whether  he  be  Democrat 
or  Republican,  because  I  have  in  mind  the  coming  years  that  are  necessary 
to  cover  this  problem  —  may  make  a  mistake  in  the  selection  of  a  commis- 
sioner or  conmiissioners.  They  may  get  a  man  who  is  not  willing  to  devote 
his  time,  who  does  not  perform  his  duties  or  who  has  not  the  capacity  to 
grasp  the  iniportance  of  the  subjects  upon  which  he  acts,  and  so  we  put  in 
a  provision  that  the  Governor  may  remove  him. 

Now,  as  to  Mr.  Whipple's  suggestion  that  it  is  a  political  plum.  It  is  not 
a  political  plum  because,  as  suggested  by  Delegate  Meigs,  the  remunera- 
tion, the  pay,  is  eliminated.  That  is  the  essence  of  the  political  plum,  the 
meat  and  kernel  of  it.  There  may  be  politics  in  it  to  the  extent  of  appointing 
Republicans  or  Democrats,  but  the  main  thing  is  to  get  the  right  men,  and  I 
do  not  care,  if  that  is  done,  whether  they  are  Democrats  or  Republicans. 
Any  Governor  who  is  to  have  the  selection  of  commissioners,  if  this  passes, 
will  have  before  him  the  fact  that  he  is  selecting  men  whose  duty  it  will  be 
to  protect  and  to  promote  one  of  the  greatest,  if  not  the  greatest,  interests 
to-day,  at  least  so  far  as  it  affects  the  physical  conditions  and  the  prosperity 
of  our  people;  and  he  will,  I  believe,  not  think  for  one  moment  of  the  support 
he  is  going  to  have  politically  from  the  men  he  appoints.  He  will  know  that 
the  eyes  of  the  people  of  the  State  are  upon  him.  He  knows  that  he  will  be 
dealing  with  a  question  that  the  people  of  the  State  will  not  look  at  from  a 
political  point  of  view. 
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Now,  Mr.  Chairman,  there  are  other  queations  connected  with  this  form  of 
government  that  we  have  suggested.  The  restrictions  in  the  present  Constitu- 
tion are  rigid.  The  majority  of  the  Committee  did  not  believe  that  it  was 
wise  to  extend  them  far  beyond  certain  limits.  Our  fear  was  that  of  commer- 
cializing the  Adirondacks  and  the  Catskills  or  opening  the  door  to  it.  But  we 
did  have  in  mind  that  at  some  time,  in  order  to  have  a  complete  and  perfect 
development  of  the  forests  upon  our  watersheds,  it  would  be  necessary  to  go 
farther.    Most  of  us  thought  the  time  was  premature. 

Now,  the  idea  that  actuated  us  was  this:  if  we  can  get  a  commission  that 
will  be  continuing,  that  will  study  the  subject,  whose  policy  will  not  change 
from  year  to  year  or  from  hour  to  hour  as  the  mind  of  man  changes,  who 
will  not  be  influenced  by  the  pressure  of  partisan  politics,  the  whole  subject 
of  conservation  in  this  State  will  receive  that  attention  and  investigation 
which  will  lead  the  people  finally,  after  the  policy  is  fixed  and  adopted,  to  a 
further  and  better  conduct  of  our  parks,  for  the  accomplishment  of  that 
which  we  all  look  for. 

Mr.  Quigg  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  Columbia,  Mr.  Quigg. 

Mr.  Quigg  —  Mr.  Chairman,  I  am  going  to  support  the  Conunittee  on  this 
proposition  of  nine  commissioners  and  I  entirely  agree  with  Mr.  Clinton  that 
if  you  take  out  salaries  there  is  no  politics.  Using  the  word  "  politics  "  the 
way  we  are  using  it  here,  I  never  saw  it  dissociated  from  a  salary.  I  believe 
that  it  is  merely  a  question  of  the  integrity  of  the  Governor  that  appoint®. 
If  he  uses  these  places  as  ribbons  to  stick  in  men's  coats^  then  we  will  not 
get  what  we  ought  to  have  out  of  it.  If  he  will  take  men  that  love  the  out- 
doors and  that  know  what  they  mean  to  the  indoors,  who  know  what  con;- 
servation  means  to  the  people  in  the  tenements  of  New  York  and  who  really 
love  the  outdoors,  theq  it  is  the  best  scheme  possible;  and  we  have  got  to 
leave  it  to  some  human  agency,  and  where  is  there  one  except  the  Governor  ? 

But  I  would  like  to  ask  the  !^ttention  of  Mr.  Clinton  and  Mr.  Marshall  to 
this  sentence  which  begins  at  the  bottom  of  the  first  page  and  goes  on: 
"  One  commissioner  shall  reside  in  each  judicial  district."  Did  the  Committee 
mean  to  keep  him  there  or  simply  that  he  should  be  there? 

The  Chairman  —  Will  Mr.  Marshall  take  the  floor  to  answer  the  question 
of  the  gentleman  from  Columbia? 

Mr.  Marshall  —  My  answer  is  that,  theoretically,  he  would  remain  there, 
but  if  he  were  appointed  from  a  district  he  would  not  be  disqualified  if,  for 
instance,  he  moved  from  New  York  to  Brooklyn,  which  would  be  moving 
from  the  First  judicial  district  to  the  Second.  I  do  not  think  that  the  ques- 
tion is  seriously  considered,  but  that  would  be  my  interpretation. 

Mr.  Quigg  —  Mr.  Chairman,  I  respectfully  suggest  that  the  words  might 
better  be  changed  a  little  there  because  it  would  seem  as  though  it  followed 
from  his  failure  to  reside  in  the  judicial  district  from  which  he  was  ap- 
pointed that  he  would  cease  to  hold  office,  from  that  precise  phraseology. 
That  was  the  point  that  I  got  up  to  call  attention  to. 

Mr.  Marshall  —  You  might  say  "appointed  from.'* 

Mr.  Quigg  —  I  would  suggest  to  strike  out  the  word  "One"  — 

Mr.  Marshall  (interrupting)  — It  might  be  "One  commissioner  shall  be 
appointed  from  each  judicial  district.** 
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Mr.  Quigg  —  Yes,  that  would  do  it.  I  move  that  the  words  "  reside  in  " 
be  stricken  out  and  the  words  "be  appointed  from"  be  substituted,  line  1, 
page  2. 

The  Chairman  —  Mr.  Quigg  a^s  imanimous  consent  that  his  amendment  he 
considered.    Is  there  any  objection? 

Mr.  F.  L.  Young  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Young. 

Mr.  F.  L.  Young  —  I  should  prefer  the  wording  "shall  reside  at  the  time 
of  his  appointment." 

The  Chairman  —  Is  there  objection  to  the  present  consideration  of  the 
proposed  amendment?    If  not,  we  will  take  it  at  this  moment. 

Mr.  Clinton  —  Mr.  Chairman,  it  is  suggested  that  the  Ccmimittee  on  Re- 
vision can  take  care  of  that. 

Mr.  Quigg  —  It  hardly  could,  Mr.  Clinton,  if  it  is  the  purpose  of  the  Com- 
mittee of  the  Whole  that  a  man  shall  stay  in  his  district.  "■ 

Mr.  Clinton  —  I  mean  if  your  amendment  is  adopted,  then  the  suggestion 
made  by  the  delegate  can  be  taken  up. 

Mr.  Marshall  —  I  second  the  motion  of  Mr.  Quigg. 

Mr.  Stowell  —  Mr.  Chairman,  I  object  to  the  consideration  of  this  amend- 
ment until  after  the  disposition  of  the  amendment  of  Mr.  Whipple. 

The  Chairman  —  On  Mr.  Stowell's  objecting  the  Chair  suggests  that  we 
proceed  as  soon  as  we  may  to  a  vote  upon  the  principal  question  raised  by  Mr. 
Whipple's  amendment.  There  are  probably  going  to  be  a  dozen  or  two  dozen 
amendments  and  the  only  way  we  can  proceed  intelligently  will  be  to  take 
the  amendments  up  one  by  one.  The  amendment  now  before  the  House  is 
Mr.  Whipple's  amendment. 

Mr.  Marshall  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Marshall. 

Mr.  Marshall  —  It  was  not  my  intention  to  discuss  the  matter  now  under 
consideration  but  I  cannot  resist  the  challenge  of  Mr.  Whipple  who  seemed 
to  charge  me  with  the  gross  crime  of  inconsistency,  and  I  therefore  feel  war- 
ranted in  adding  a  few  words  to  the  remarks  that  have  been  made  by  Mr. 
Clinton,  who  has  very  thoroughly  indicated  the  line  of  reasoning  pursued  15y 
the  Committee.  It  is  entirely  true  that  when  the  Committee  first  considered 
the  question  of  administration  it  was  my  idea  that  those  in  charge  of 
the  performance  of  the  duties  prescribed  in  Section  1  of  the  Proposed  AmeilB- 
ment  should  be  paid  commissioners.  I  favored  three  commissioners.  I  was, 
however,  totally  opposed  to  the  idea  of  lodging  these  great  powers  in  a  single 
commissioner  and  I  contended  against  that  proposition  with  all  of  the  vigor 
at  my  disposal.  I  felt  that  as  between  the  several  plans  that  were  pro- 
pounded, it  would  be  far  better  to  have  an  unpaid  commission  of  nine  than 
one  single  paid  commissioner  who  would  be  monarch  of  all  he  surveyed.  I 
had  in  mind  some  of  the  experiences  of  the  State  in  granting  large  powers  to 
a  single  official,  particularly  the  Superintendent  of  Public  Works,  and  I 
remembered  some  of  the  unpleasant  experiences  of  the  State  in  respect  to  that 
department  of  government.  I  do  not  desire  to  resurrect  the  dead.  I  would 
rather  prefer  to  "let  the  dead  past  bury  its  dead"  and  those  who  are  ac- 
quainted with  public  history  are  well  aware  of  the  fact  that  there  have  been 
niunerous  occasions  in  our  experience  when  it  was  discovered  to  be  a  gross 
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error  to  impose  upon  a  single  official  such  great  powers  as  are  created  by 
this  article  which  we  are  seeking  to  have  included  in  the  Constitution.  ' 

Now  I  have  the  greatest  respect  for  the  individual  opinions  of  Mr.  Whipple 
and  Mr.  Austin.  I  know  that  they  are  thoroughly  familiar  with  the 
Adirondack  forests  and  that  they  have  done  much  to  improve  the  conditions 
in  the  forests  and  to  educate  th%  public  with  regard  to  them.  Yet  we  are 
now  at  a  period  in  our  State  history  when  we  must  consider  the  subject  of 
the  natural  resources  of  the  State,  not  in  sections,  not  segregated,  but  as  an 
entirety,  as  one  thing,  having  various  subordinate  interests,  subordinate 
departments.  The  forests  are  all-important.  Without  them  our  water  sup- 
ply would  be  diminished  and  possibly  dried  up.  Without  the  forests  and 
the  waters  our  game  and  fish  would  soon  disappear  and  without  them  all 
of  our  great  industries  might  languish.  It  is  therefore  the  idea  of  the  com- 
mittee which  has  proposed  this  measure  that  a  department  be  created  which 
shall  deal  with  this  subject  in  all  of  its  phases  as  an  entirety,  deal  with  it 
in  such  a  manner  as  to  give  to  the  State  the  benefit  of  intensive  study  by 
imprejudiced  minds,  representing  the  different  sections  of  the  State.  I  had 
thought  that  perhaps  three  commissioners  might  suffice  but  when  I  found 
in  the  committee  that  the  great  majority  of  its  members  was  of  the  opinion 
that  it  would  be  a  mistake  to  have  these  powers  in  the  hands  of  a  single, 
paid  commissioner,  or  of  three  paid  commissioners,  and  that  it  would  be  best 
to  have  a  commission  of  nine,  I  did  not  think  that  I  was  justified  in  setting 
up  my  individual  opinion  against  the  good  judgment  of  a  majority  of  the 
earnest,  thinking  men  who  had  for  three  months  or  longer  given  study  to 
this  subject. 

I  therefore  feel  that  it  is  my  duty  to  stand  by  the  report  of  this  com- 
mittee loyally  and  to  sustain  the  conclusions  which  it  has  reached  in  regard 
to  the  matter  of  administration.  And  there  is  much  to  be  said  in  favor  of 
this  idea.  As  Mr.  Quigg  has  pointed  out,  if  you  appoint  men  to  perform 
fimctions  such  as  are  to  be  vested  in  this  commission  and  do  not  make  the 
office  a  paid  office,  there  will  be  very  little  politics  in  the  department,  just 
as  there  is  not  likely  to  be  a  scrambling  after  an  office  which  has  but  small 
compensation  attached  to  it,  or  which  is  an  honorary  office.  And  we  have 
before  us  example  after  example  of  commissions  appointed  to  perform  a 
State  duty  where  the  men  who  have  been  designated  received  no  compensa- 
tion except  the  consciousness  of  performing  a  State  duty,  and  where  we  find 
excellent  service  rendered  to  the  State.  We  have  had  illustration  after 
illustration  presented  and  I  cannot  but  feel  that  the  classic  illustration  of 
the  State  Board  of  Regents  is  as  excellent  a  one  as  can  possibly  be  suggested. 

With  the  State  Board  of  Regents,  as  here,  the  commissioners  are  appointed, 
or  the  members  of  the  Board  are  appointed  from  different  judicial  districts, 
except  that  they  have  three  at  large.  There,  as  here,  there  is  no  compensation. 
There,  the  men  who  have  been  appointed  are  men  who  stand  high  in  their 
communities.  There,  as  here,  the  term  of  office  is  long.  There,  as  here,  there 
is  an  assurance  of  continuity  of  policy.  There,  as  here,  it  is  impossible  to 
have  any  one  political  party  in  continual  control,  or  in  sole  control,  to  be 
more  accurate.  And  we  find,  in  respect  to  the  Board  of  Regents  that  the 
men  who  are  on  that  board  attend  the  meetings  of  the  Board  with  great  dili* 
gence.  Except  in  cases  of  illness,  there  is  rarely  an  absentee  at  the  meet- 
ings of  the  Board,  and  they  are  constantly  giving  intensive  study  to  the 
subject  of  education. 
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Now  here  we  have  a  commission  to  deal  with  a  number  of  inter-related 
subjects,  the  consideration  of  which  requires  a  long  and  careful  investiga- 
tion. Naturally,  these  commissioners  will  not  be  able  to  perform  minis- 
terial functions.  All  that  they  could  be  expected  to  do  would  be  to  act  in 
an  advisory  capacity  and  lay  down  the  policy  of  the  department,  and  to 
8^  to  it  that  the  superintendent  whom  they  appoint,  with  whom  they  are 
in  constant  touch,  will  carry  out  those  policies.  If  they  fail  to  do  so,  they 
are  subject  to  removal,  as  the  superintendent  whom  they  appoint  is  subject 
to  removal  by  them,  he  constantly  being  under  their  observation  and 
direction. 

But  what  have  they  to  do?  They  are  not  merely  to  look  after  the  Adiron- 
dack Forest  or  the  Catskill  Forest  but  they  are  to  be  charged  with  the  duty 
of  developing  and  protecting  the  natural  resources  of  the  State,  taking  them 
as  one  unit;  and  the  encouragement  of  forestry  and  the  suppression  of 
forest  fires  throughout  the  State,  that  is,  to  build  up  the  wood  lots  through- 
out the  State.  There  are  millions  of  acres  now  in  the  State  of  New  York 
which  are  waste  lands  and  which  cannot  ever  be  made  arable.  It  is  to  take 
imder  their  wing  these  nonarable  lands  and  to  encourage  the  forestation  of 
those  lands  and  to  take  care  of  the  dread  enemy  of  the  forest,  the  fires  which 
so  frequently  occur  and  which  are  so  destructive  in  their  action.  Then  they 
are  also  to  have  the  control  of  conservation,  prevention  of  pollution  and  the 
regulation  of  the  waters  of  the  State;  the  exclusive  care,  maintenance  and 
administration  of  the  forest  preserve,  the  protection  and  propagation  of  its 
fish,  birds,  game,  shellfish  and  Crustacea,  and  to  exercise  such  additional 
powers  as  from  time  to  time  may  be  conferred  by  law. 

They  are  charged  with  these  general  duties.  In  carrying  them  out  they 
must  have  agencies  which  they  appoint,  a  superintendent  and  such  deputies 
and  subordinates  as  are  necessary  to  carry  into  effect  the  general  policy.  As 
between  one  commissioner  and  a  commission  of  high-minded  men,  men  who 
would  not  accept  an  appointment  to  such  a  board  except  from  motives  of 
patriotism,  I  would  unhesitatingly  cast  my  vote  in  favor  of  an  unpaid  com- 
mission of  nine,  expressing  my  approval,  rather  than  in  favor  of  a  single- 
headed  commission. 

Mr.  Landreth  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Landreth. 

Mr.  Landreth  —  I  had  the  honor  to  sign  one  of  the  minority  reports  coming 
from  this  Committee  and  I  had  not  intended  to  speak  on  this  section  of  the 
bill,  inasmuch  as  my  colleagues  on  this  minority  report  had  already  spoken, 
but  inasmuch  as  anything  I  say  now  may  be  misconstrued  into  an  assumed 
antagonism  to  the  section,  I  desire  to  say  that  I  am  heartily  in  support  of 
the  section  with  the  exception  of  the  minor  changes  which  have  been  suggested. 

I  want  to  point  out  the  wide  variety  of  topics  which  are  covered  by  this 
commission.  We  have  here  not  simply  the  forests  of  the  Adirondacks.  The 
majority  of  the  attention  of  Mr.  Whipple  was  given  to  that  subject  —  the 
Adirondack  forests  —  and  nearly  all  of  his  remarks  in  regard  to  that  I  should 
feel  thoroughly  able  to  endorse,  but  when  I  recall  that  that  is  only  one,  and 
I  do  not  assert  the  most  important,  of  the  fimctions  of  this  proposed  com- 
mission, I  cannot  feel  that  his  remarks  pertinent  to  that  subject  would  apply 
evenly  well  to  the  entire  field  of  conservation. 
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Now  let  us  see  tiie  tojMcs  whidi  are  to  be  covered  by  this  propoeed  new 
field  of  eonaeryatioii.  We  have  forestry;  that  does  not  mean  simply  a  few 
State  parks  or  the  forest  preserve.  It  means  forestry  in  its  entirety,  and 
means  particularly  the  question  of  the  reforestaticm  of  the  waste,  private 
lands  of  the  State.  The  census  of  this  year  —  and  these  figures  were  gty&i 
in  part  by  Mr.  Smith  —  shows  that  in  about  22,000  acres  of  agricultural  land, 
14,000  are  in  use.  I  should  have  said  22,000,000  acres  of  agricultural  land 
of  whidh  about  14,000,000  are  in  use,  leaving  7,000,000  and  some  odd  thou- 
sand acres  oi  waste  land.  From  entirely  independ^it  sources  I  know  that 
that  figure  is  not  far  from  correct,  and  that  the  number  of  acres  is  increas- 
ing. "^Gw  it  has  increased  largely  for  the  reason  that  Mr.  Smith,  this  morn- 
ing, pointed  out,  and  it  is  true  that  there  is  this  large  area  of  land  which 
is  of  no  value  for  arable,  agricultural  purposes,  but  which  is  peculiarly  avail- 
able for  reforestation.  The  entire  holdings  in  the  Adirondack  park  amount 
to  only  1,800,000  acres,  or  about  one-fourth  of  the  amount  of  private  land 
in  the  State,  so  that  that  subject  itself,  private  reforestation,  is  many  times 
the  importance  of  our  State  forests  in  the  Adirondacks. 

Next  to  that  comes  the  question  of  fisheries,  and  I  do  not  need  to  tell  you 
the  importance  of  that,  not  as  a  question  of  sport  alone,  but  as  a  question  of 
industry,  a  question  of  great  business  investments  and  undertakings,  and  we 
have  simply  come  to  the  edge  of  the  possibilities  of  the  fisheries.  It  has 
been  said  that  an  acre  of  water  could  be  made  as  fertile  as  an  acre  of  land  in 
food  production,  and  some  near  approach  certainly  is  available. 

Then  comes  the  question  of  game,  which  is  largely  a  matter  of  sport, 
although  not  entirely. 

Then  we  come  to  the  matter  of  water  storage,  a  question  which  has  almost 
limitless  possibilities.  Following  that  is  the  question  of  river  improvement. 
Our  Legislature  for  the  past  several  years  has  made  a  number  of  appropria- 
tions for  improvement  of  the  rivers  of  the  State,  particularly  for  the  pur- 
pose of  flood  prevention  and  for  purposes  of  drainage. 

We  have  also  the  question  of  stream  pollution  vested  in  this  new  commis- 
sion. This  morning  it  was  said  that  that  encroached  upon  the  functions  of 
the  Department  of  Health.  I  wish  to  point  out  that  the  Health  Law  gives 
to  the  State  Commisioner  of  Health  the  right  to  frame  regulations  for  the 
protection  of  streams  where  they  affect  potable  watCT  supplies.  It  is  hardly 
necessary  to  say  that  that  is  only  one  of  several  elements  of  stream  pollution. 
Our  old  riparian  idea  of  waters,  which  is  firmly  engrafted  on  the  New  York 
State  system,  includes  in  the  riparian  use  of  water,  not  only  the  quantity 
but  the  quality.  A  riparian  owner  is  entitled  to  have  the  streani  flow  past 
his  land  unimpaired  in  quantity,  and  in  quality.  It  is  a  question  of  law, 
a  question  of  property;  it  is  not  a  question  of  health  alone.  The  State  Con- 
missioner  of  Health  has  jurisdiction  over  all  the  health  of  the  State,  but 
the  property  side  is  entirely  improvided  for.  I  am  inclined  to  think  that 
when  the  proper  system  of  administration  is  provided,  it  can  be  handled  by 
one  single  department  of  the  State  whieh  should  include  not  only  property 
interests  but  health  interests. 

Then  we  have  the  question  of  drainage.  According  to  the  rep(xt  issued  by 
Mr.  George  Rafter  in  "Hydrology  of  the  State  of  New  York",,  issued  as  a 
State  bulletin  in  1905,  Mr.  Rafter  says  Uiat  in  the  different  swamps  of  the 
State  we  have  an  aggregate  of  243,000  acres  of  land.    Now  that  land  is  not 
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to  be  compared  with  the  waste  lands  or  the  forests.  It  is  not  to  be  com- 
pared with  the  non -arable,  non-usable,  non-fertile  land.  It  is  the  land  of  the 
highest  potentiality  in  the  State.  Owe  experiaice  at  a  number  of  points  in 
the  State  has  shown,  where  we  have  successfully  developed  an  improv^nent 
of  our  wet  lands,  we  have  provided  some  of  the  most  fertile  lands  of  the 
State,  lands  which  not  infrequently  sell  for  $500  per  acre.  At  present  those 
lands  are  held  at  from  two  to  five  dollars  per  acre,  and  five  dollars  will  prob- 
ably be  a  high  average  for  the  value  of  those  lands.  If  they  can  be  increased 
in  value  from  $5  to  even  $75  per  acre,  see  what  an  immense  possibility  opens 
up  before  us. 

Then  comes  the  question  of  mineral  deposits,  which  we  are  only  banning 
to  see  the  possibility  of.  The  recent  developm^at  in  non-metallic  minerals 
of  this  State  has  been  remarkable.  There  are  a  number  of  directions  in 
which  that  development  can  be  directed  and  supervised  in  a  way  to  yield 
large  benefits  not  only  to  the  parties  who  have  invested  in  those  but  also  to 
the  public  interest  of  the  State. 

Water  power  is  a  question  in  which  this  state  is  supreme.  New  York  has 
already  developed — ^although  we  have  only  developed  a  portion  of  the  possible 
streams,  we  already  stand  at  the  head  of  all  the  states  in  the  quantity  of 
water  power  developed,  and  the  amount  imdeveloped  is  still  greater,  and  it 
runs  up  to  at  least  a  million  and  a  half  horse  power  of  total  possible  develop- 
ment, exclusive  of  the  development  at  Niagara. 

Now  with  all  those  questions,  Mr.  Chairman,  it  ought  to  be  pertinent,  it 
ought  to  be  evident,  that  no  one  man  can  bring  to  bear  on  all  those  ques- 
tions that  breadth  of  judgment,  that  variety  of  familiarity,  that  fertility  of 
ideas  which  come  from  the  consensus  of  thought  of  several  minds.  In  other 
words,  as  Mr.  Marshall  has  pointed  out,  that  is  a  question  of  deliberation,  a 
question  of  judicial  discussion,  and  of  legislation,  to  some  extent.  It  needs, 
therefore,  a  variety  of  judgment,  and  to  that  extent,  we  have  it  in  this 
variety  of  minds  selected  from  different  parts  of  the  State,  selected  by 
different  Governors  and  therefore  not  likely  to  be  biased  in  any  one  par- 
ticular direction. 

The  Chairman  (interrupting)  — There  is  too  much  confusion  in  the  room. 
The  delegates  will  please  take  their  seats. 

Mr.  Landreth  —  While  speaking  on  that  point,  I  would  like  to  call  tike 
attention  to  one  point  in  Mr.  Whipple's  address  in  which  he  said  that,  as 
Governor,  he  should  much  prefer  to  appoint  nine  men  than  to  appoint  one 
and  thought  his  political  position  would  Uiereby  be  nine  times  as  strong. 
He  thought  that  appointing  a  board  of  nine  members  would  only  take  us 
deeper  into  politics,  but  do  not  forget  after  that  one  Governor  is  but  to  ap- 
point two  men  unless  the  term  of  the  Governor  is  extended,  and  at  all  times 
there  will  be  a  majority  of  the  men  in  that  commission  who  are  indep^ident 
of  that  particular  Governor,  so  that  instead  of  getting  deeper  into  politics 
we  shall  be  part  of  the  way  out  of  it. 

We  cannot  get  away  from  the  fact  that  any  activity  like  the  one  proposed 
for  this  commission  consists  of  two  entirely  distinct  classes  of  functions; 
first  comes  the  function  of  discussion  and  deliberation,  viewing  the  subject 
from  different  points,  bringing  out  the  different  aspects,  different  ideas,  rub- 
bing up  against  one  another  and  bringing  out  ideas,  having  them  tread  on 
and  turned  over,  and  that  is  likely  to  bring  out  a  great  deal  that  does  not 
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occur  to  any  one  man.  No  one  man  ever  had  the  fertility  of  thought  of  nine 
men  in  that  regard.  Now,  after  those  functions  are  performed  and  the 
policy  is  adopted  and  the  principles  are  established  and  regulations  laid 
down,  then  comes  an  entirely  different  and  separate  group  of  duties,  and  they 
are  executive.  Now,  just  as  in  the  case  of  deliberative  functions  we  need 
several  minds,  in  the  executive  field  we  need  but  one  mind.  One  executive 
is  better  than  two.  I  think  it  was  Napoleon  who  said  that  one  poor  leader 
is  better  than  two  good  leaders,  and  here  in  this  bill  we  have  provided  for 
just  that  division  of  functions.  The  commission  of  nine  members  is  to  give 
its  attention  to  deliberation  and  discussion  and  bringing  together  many  views. 
On  the  contrary,  the  executive  must  necessarily  be  a  man  who  is  vested  with 
power.  What  power  ?  Power  which  comes  from  the  commission  above  him. 
So  I  think  we  have  covered  in  this  measure  this  important  distinction  between 
these  two  classes  of  functions. 

Let  us  see  how  our  proposal  compares  with  what  business  men  recognize. 
What  is  our  present  policy  as  to  corporations?  Why,  the  stockholders  meet 
once  a  year  and  appoint  their  directors.  We  may  compare  the  stockholders 
to  the  people  of  the  State.  They  appoint  their  directors.  The  directors  may 
be  represented  by  this  Convention.  What  do  the  Board  of  Directors  do? 
They  meet  regularly  once  a  week  or  once  a  month.  What  do  they  do  when 
they  meet?  They  adopt  the  policy.  They  adopt  plans.  They  provide  for 
undertakings.  And  then  they  put  their  functions  in  the  hands  of  their 
general  manager  or  invest  their  President  with  executive  functions.  We  have 
done  just  the  same  thing.  What  has  been  successful  in  the  case  of  every 
bank,  of  every  manufacturing  corporation,  of  every  non-stock  corporation,  is 
a  pretty  good  policy,  we  believe,  for  this  undertaking  which  is  proposed  for 
the  conservation  of  the  resources  of  the  State. 

The  Chairman  —  The  question  now  arises  on  the  motion  of  Mr.  Whipple, 
which  the  Clerk  will  read. 

The  Secretary  —  By  Mr.  Whipple,  strike  out  all  of  section  one  down  to  and 
including  the  word  "heard"  on  page  two,  line  three,  and  insert  the  following: 

Section  1.  The  Department  of  Conservation  shall  consist  of  a  single  com- 
missioner appointed  by  the  Governor  and  subject  to  removal  by  him  on 
charges  and  an  opportunity  to  be  heard.  The  commissioner's  term  of  office 
shall  be  six  years.  His  compensation  shall  be  fixed  by  law.  He  shall  appoint 
and  may  at  pleasure  remove  a  deputy  commissioner.  He  may  also  appoint  all 
necessarv  subordinates. 

Page  2,  line  15,  strike  out  the  word  "  The "  and  strike  out  lines  16,  17, 
and  all  of  line  18,  except  the  word  "The". 

The  Chairman  — Are  you  ready  for  the  question  ?    All  those  in  favor  — 

Mr.  F.  L.  Young  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  Westchester  County,  Mr.  Young. 

Mr.  F.  L.  Young  —  That  motion  should  be  separated,  shouldn't  it  ? 

Mr.  Whipple  —  It  is  separated. 

The  Chairman  —  The  motion  as  now  read  is  separated.  Are  you  ready  for 
the  question? 

Mr.  Foley  —  Question. 

The  Chairman  — All  those  in  favor  signify  by  saying  Aye,  contrary-minded. 
No.    The  motion  seeme  to  be  and  is  lost. 

The  question  now  arises  upon  the  motion  of  the  gentleman  from  Saratoga^ 
Mr.  Ostrander. 
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Mr.  Baldwin  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Baldwin. 

Mr.  Blauvelt  —  Mr.  Chairman,  I  suggest  that  the  amendment  be  read. 

The  Chairman  —  If  the  gentleman  will  yield,  the  suggestion  is  made  that 
the  amendment  be  read.  It  is  to  strike  out  on  page  2,  lines  12,  13  and  14, 
or  so  much  thereof  as  contains  the  following:  "with  the  exclusiye  power, 
subject  to  the  veto  of  the  governor,  to  enact  regulations  with  respect  to  the 
taking,  possession,  sale  and  transportation  thereof  ", 

The  gentleman  from  New  York,  Mr.  Baldwin. 

Mr.  Austin  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Austin. 

Mr.  Austin  —  Will  Mr.  Baldwin  yield  for  just  a  moment? 

Mr.  Baldwin  —  Yes. 

The  Chairman  —  Mr.  Austin. 

Mr.  Austin  —  In  order  that  the  committee  may  have  before  it  at  the  same 
time  my  proposed  change  in  this  section  and  in  these  same  lines,  which  I 
move  to  strike  out,  I  ask  the  Secretary  to  read  this  proposal  which  I  shall 
offer  as  an  amendment  immediately  after  this. 

The  Chairman  —  The  Secretary  will  read  the  proposal. 

Mr.  Austin  —  In  fact,  I  offer  it  now,  and  it  can  be  considered  after  Mr. 
Ostrander's  is  disposed  of. 

The  Chairman  —  The  Secretary  will  read  the  proposal  by  Mr.  Austin. 

The  Secretary  —  By  Mr.  Austin,  page  2,  line  12,  strike  out  the  word  "  exclu- 
sive **.  Page  2,  line  14,  after  the  word  "  thereof  ",  insert  "  which  shall  have  the 
force  of  law  when  filed  in  the  office  of  the  Department  of  State  and  published 
as  the  Legislature  shall  provide  until  and  unless  the  Legislature  shall  there- 
after modify  such  regulation." 

The  Chairman  —  Does  the  gentleman  from  Saratoga  accept  the  amendment 
offered  by  Mr.  Austin? 

Mr.  Ostrander  —  I  think  not,  Mr.  Chairman. 

The  Chairman  —  The  Chair  recognizes  Mr.  Baldwin. 

Mr.  Baldwin  —  Mr.  Chairman,  I  wish  to  direct  my  remarks  to  his  rather 
peculiar  power  that  is  given  to  a  commission,  the  "  exclusive  power,  subject 
to  the  veto  of  the  governor,  to  enact  regulations  with  respect  to  the  taking, 
possession,  sale  and  transportation  thereof^',  which  refers  to  game  and  fish. 
Being  responsible  for  an  amendment  that  was  introduced  into  this  Convention 
which  embodied  that  same  idea,  I  have  been  asked  by  the  Committee  to 
explain  its  provisions  and  what  is  the  object  which  the  Committee  designed 
to  accomplish  by  the  introduction  of  these  lines  in  Section  1.  The  taking  of 
fish  and  game,  of  course,  must  be  governed  by  legislation,  and  as  long  as 
the  legislative  power  is  vested  in  a  Senate  and  in  an  Assembly,  and  the 
Assembly  changes  once  a  year,  each  year  probably  a  majority  of  the  members 
of  the  lower  house  come  here  without  any  previous  knowledge  of  what  has 
occupied  the  attention  of  the  members  during  the  preceding  session  of  the 
Legislature;  and  when  a  bill  comes  in  to  regulate  the  length  of  suckers  which 
may  be  taken  in  Canaseraga,  or  whether  the  mud  turtle  season  shall  be 
extended,  or  the  number  of  lines  and  hooks  that  can  be  used  on  any  one  set 
line,  and  how  many  set  lines  a  single  man  may  have,  he  pays  little  attention 
to  it,  because  he  knows  nothing  about  it. 

Then,  too,  in  every  locality  —  there  are  in  every  locality  special  interests. 
There  are  some  creeks  where  the  perch  do  not  grow  quite  so  large  as  they 
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do  in  Niagara  river  and  there  are  reasons  why  there  should  be  an  exception 
with  regard  to  taking  perch  in  this  particular  stream.  For  nine  years  there 
has  been  a  bill  introduced  into  the  Legislature,  coming  from  the  coimty  of 
Sullivan^  to  authorize  the  taking  of  pickerel  out  of  White  lake  during  the 
winter  season.  Every  one  of  these  is  an  exception.  Every  one  relates  to  the 
question  of  taking  game.  Every  one  comes  under  the  head  of  conservation, 
and  it  is  a  dignified  matter  with  which  our  Legislature  must  deal.  Sixty- 
nine  bills  a  year  on  the  average  for  the  last  three  years  have  been  before 
our  Senate  and  Assembly  to  determine  these  momentous  questions,  and  they 
vary  all  the  way  from  how  they  shall  take  eels  in  Sacandaga,  and  how  mal- 
lards, and  when  swans  shall  be  taken,  and  conditions  under  which  rabbits 
may  be  taken,  and  snipe,  and  sandpipers  and  curlews,  and  even  down  to  the 
open  season  for  the  catching  of  bullfrogs. 

Now,  this  bill  was  introduced  into  this  Convention  at  the  request  of  a  num- 
ber of  fish  and  game  protective  associations  composed  of  sportsmen  who  for 
the  last  ten  years  have  been  compelled  at  their  own  expense,  in  order  to 
protect  the  game  and  fish  of  this  State  to  maintain  at  Albemy  representa- 
tives here  constantly,  to  watch  these  bills  introduced  and  which,  unless  atten- 
tion is  paid  to  them  and  focused  upon  them,  might  become  lost  and  destroy 
some  of  the  good  work  that  has  been  done  by  those  associations  in  the  years 
that  are  past.  Now  it  does  seem  as  though  the  sovereign  people  of  the  State 
could  delegate  this  power,  great  as  it  is,  to  some  one  besides  a  Legislature 
which  costs  a  lot  of  money  to  run  and  to  do  that  to  put  it  in  a  commission 
who  would  have  some  definite  policy  with  regard  to  all  of  these  matters. 
That  is  what  this  bill  provides,  and  it  seems  to  be  such  a  matter  that  no 
great  interest  of  the  State  will  suffer  if  we  give  to  nine  commissioners,  or 
one,  for  that  matter,  it  matters  not  to  me,  the  power  to  determine  the  rules 
and  regulations  relating  to  the  protection  of  our  fish  and  game  and  when  and 
where  it  might  be  taken. 

Now,  my  good  friend  from  Saratoga  entertained  us  very  well  in  speaking 
of  the  discretion  which  was  lodged  in  this  conservation  commission.  He  is 
mistaken.  It  is  not  vested  there  at  all.  It  is  vested  in  the  Legislature  of 
the  State  of  New  York  and  the  Legislature  of  the  State  of  New  York  has 
provided  by  law  when  rabbits  can  be  tftken,  and  they  have  provided  he  can 
only  be  killed  when  taken  in  flagrante  delicto,  ^Sind  it  is  the  Legislature  and 
not  the  conservation  commission  that  determines  when  the  thread  with  a 
bent  pin  that  was  put  into  the  water  in  the  lakes  of  Champlain  by  the  two 
little  girls  —  it  was  the  Legislature  that  enacted  that  in  their  wise  discretion. 
Take  it  away  from  them  and  give  it  to  some  one  who  can  have  an  elastic 
system  and  govern  the  State  and  protect  the  fish  and  game  and  render  it 
unnecessary  that  there  should  be  a  useless  waste  of  money  year  after  year  in 
considering  the  identical  bill  by  the  Legislatures  from  people  who  for  some 
selfish  interest  wish  to  encroach  on  some  stream  for  their  own  pleasure. 

Now,  gentlemen,  that  is  all  there  is  to  this  measure.  That  is  all  that  it  is 
designed  for,  and  I  think  it  should  stand. 

The  Chairman  —  Are  you  ready  for  the  question? 

Delegates  —  Question.     Question. 

The  Chairman  —  The  delegate  from  Saratoga,  Mr.  Ostrander. 

Mr.  Ostrander  —  We  must  remember  the  philosophy  of  that  old  fellow  who 
said,  "You  might  not  want  any  whiskey  in  forty  years,  but  when  you  did 
want  it  you  would  want  it  damn  bad.*' 
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1  don't  believe  in  the  principle  of  putting  it  out  of  the  power  of  the  Legis- 
latare  to  have  authority  over  some  subject,  even  over  the  regulation  of  when 
and  how  you  catch  game.  I  think  the  people  ought  to  have  that  power  and 
that  if  you  want  to  try  the  experimait  on  the  dog  of  letting  the  Legislature 
give  that  power  from  time  to  time,  I  shall  not  have  much  objection.  But  to 
put  it  into  the  Constitution,  I  think  it  is  very  bad  practice. 

Delegates  —  Question.    Question. 

The  Chairman  —  Mr.  F.  L.  Young. 

Mr.  F.  L.  Yoimg  —  Will  the  Chair  cause  the  question  to  be  put  by  the 
Clerk? 

The  Chairman  —  The  question  will  be  on  the  motion  of  Mr.  Ostrander. 
Alter  that  if  that  motion  happens  to  be  lost,  Mr.  Austin's  motion  will  be  put, 
which  refers  to  the  same  subject.  The  Secretary  will  read  the  motion  made 
by  Mr.  Ostrander. 

The  Secretary  —  By  Mr.  Ostrander.  Section  1:  Strike  out  all  of  line  12, 
after  the  word  "with,"  all  of  line  13,  and  the  first  three  words  in  line  14, 
including  the  word  "  thereof." 

The  Chairman  —  The  Chair  says  for  the  benefit  of  the  Committee  that  the 
words  of  the  Committee  adopted  in  its  report  and  ^diich  Mr.  Ostrander 
would  strike  out  are  "  With  the  exclusive  power,  subject  to  the  veto  of  tHe 
Governor,  to  enact  regulations  with  respect  to  the  taking,  possession,  sale 
and  transportation  thereof." 

All  in  favor  of  the  motion  will  signify  by  saying  Aye,  contrary  No.  The 
motion  is  lost. 

The  question  arises  on  the  motion  of  Mr.  Austin.    The  Clerk  will  read. 

The  Secretary  —  By  Mr.  Austin.  Page  2,  line  12,  strike  out  "exclusive." 
Page  2,  line  14,  after  the  word  "  thereof  "  insert  "  which  shall  have  the  force  of 
law  when  filed  In  the  ofiice  of  the  Department  of  State  and  published  as  the 
legislators  may  provide  until  and  unless  the  Legislature  i^all  thereafter 
provide  such  regulations." 

The  Chairman  —  You  have  heard  the  motion.    All  in  favor  — 

The  gentleman  from  Westchester,  Mr.  F.  L.  Yoimg. 

Mr.  F.  L.  Young  —  Mr.  Chairman,  I  think  the  Secretary  made  a  mistake 
in  saying  that  the  legislators  may  provide.    I  think  it  is  the  Legislature. 

The  Secretary  —  It  is  "legislators"  here. 

Mr.  Austin  —  Mr.  Chairman,  that  is  a  mistake  made  by  the  stenographer. 
It  is  "  the  Legislature  may  provide." 

Mr.  F.  L.  Young  —  Mr.  Chairman,  may  we  have  it  again? 

The  Chairman  —  The  Secretary  will  read  it  again. 

The  Secretary  —  By  Mr.  Austin.  Page  2,  line  12,  strike  out  "exclusive." 
Page  2,  line  14,  after  the  word  "  thereof  "  insert  "which  shall  have  the  force 
of  law  vdien  filed  in  the  office  of  the  Department  of  State  and  published  as 
the  Legislature  may  provide  until  and  unless  the  Legislature  shall  thereafter 
provide  such  regulation." 

Mr.  Marshall  —  Mr.  Chairman,  I  desire  to  make  an  amendment  to  this 
Proposed  Amendment.  After  the  words  which  have  just  been  read,  there 
should  be  a  period.  I  propose  a  period.  They  follow  the  words  "the  de- 
partment" and  strike  out  the  word  "and"  immediately  after  the  word 
"  thereof  "  in  line  14,  page  2. 

Mr.  Austin  —  Mr.  Chairman,  I  accept  that  suggestion. 

The  Chairman  —  Mr.  Austin  accepts  the  amendment. 
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Mr.  Marshall  —  Then  it  would  read  —  I  am  asked  to  state  how  it  would 
read, — "with  the  power,  suhject  to  the  approval  of  the  (Jovemor,  to  enact 
regulations  with  respect  to  the  taking,  possession,  sale  and  transportation 
thereof,  which  shall  have  the  force  of  law  when  filed  in  the  oflSce  of  the  De- 
partment of  State  and  puhlished  as  the  L^slature  may  provide,  until  and 
imless  the  Legislature  shall  thereafter  modify  such  regulation.  The  de- 
partment shall  exercise  supervisory  powers  as  from  time  to  time  may  be 
conferred  by  law  " —  it  merely  breaks  the  sentence  and  makes  it  a  little  more 
readable. 

The  Chairman  —  Mr.  Marshall  will  leave  the  draft  of  his  amendment  at 
the  desk  so  that  the  Secretary  may  have  it. 

Gentlemen,  are  you  ready  for  the  question,  or  do  you  want  it  read  again? 

Delegates  —  Question.     Question. 

The  Chairman — ^All  in  favor  will  signify  by  saying  Aye,  contrary  No. 
The  motion  is  carried. 

Mr.  Foley  —  Mr.  Chairman. 

The  Chairman  —  There  is  one  other  amendment  pending  before  the  Com- 
mittee at  this  time  which  may  be  disposed  of  before  we  take  up  another 
amendment,  and  that  is  the  Propos-ed  Amendment  of  the  gentleman  from 
Columbia,  Mr.  Quigg,  to  make  some  amendment  to  the  first  line  of  page  2. 
I  will  ask  Mr.  Quigg  to  state  what  his  proposed  amendment  is. 

Mr.  Quigg  —  To  strike  out  the  words  "  reside  in  "  and  substitute  the  words 
"be  appointed  from",  line  1,  page  2. 

The  Chairman  —  The  gentleman  from  Greene,  Mr.  Austin. 

Mr.  Austin  —  Mr.  Chairman,  I  hope  this  amendment  will  not  prevaiL 
I  think  it  should  be  explained  that  if  it  does  prevail  it  would  be  perfectly 
possible  for  one  district  of  the  State  to  be  unrepresented  for  eight  or  nine 
years.  The  idea  suggested  by  the  Committee  was  to  have  this  Commission 
represented  by  all  the  judicial  districts.  If  this  amendment  prevails  a  man 
might  be  appointed  from  one  district,  move  away  for  eight  y§ars,  if  his  term 
ran  that  long,  and  the  district  would  be  imrepresented.  I  think  the  words 
should  remain  as  they  now  are. 

The  Chairman  —  Gentlemen,  are  you  ready  for  the  question  ?  All  in  favor 
of  the  motion  of  the  gentleman  from  Columbia  will  say  Aye.  Contrary  No. 
The  motion  is  lost. 

Mr.  Foley  —  Mr.  President. 

The  Chaiman  —  The  gentleman  from  New  York,  Mr.  Foley. 

Mr.  Foley — Do  I  understand  it  is  now  in  order  to  offer  an  additional 
amendment. 

The  Chairman  —  It  is. 

Mr.  Foley  —  I  move  to  amend  page  1,  line  7,  by  inserting  after  the  word 
"  governor  "  the  words  "  by  and  with  the  advice  and  consent  of  the  Senate  ", 
and  I  do  so  in  hopes  that  the  friends  of  the  proposal  on  the  floor  will  ac- 
cept the  amendment.  It  may  be  said  we  have  been  obsessed  with  the  idea  of 
depriving  the  Legislature  of  every  possible  form  of  power  over  this  new 
departure  of  government.  You  have  deprived  the  Legislature  of  regulating 
the  fish  and  game;  you  have  deprived  the  Legislatiire  of  fixing  salaries. 
You  have  another  measure  here  as  to  the  right  of  the  Legislature  to  exempt 
from  the  r^ulations  of  the  civil  service  any  employees  in  the  conservation 
department. 
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Now,  the  parallel  you  have  used  to  justify  the  passage  of  this  bill  is  the 
State  University,  the  Regents,  and  the  Regents,  of  course,  as  we  all  know, 
are  elected  by  both  houses  of  the  Legislature  without  the  endorsement  of 
the  Governor  at  all.  Now,  there  have  been  cases  in  the  history  of  ttiis  State 
where  unworthy  men  have  been  named  by  the  Governor  and  rejected  by  the 
Senate  to  justify  this  amendment,  and  there  are  many  other  cases  that  might 
have  taken  place  if  the  salutary  effect  of  rejection  by  the  Senate  had  not 
been  inserted  in  the  Constitution. 

I  believe  that  the  plan  for  the  consolidation  of  State  departments  will  con- 
tinue the  present  scheme  of  conservation,  and  I  see  no  reason  why  there 
should  not  be  check  of  Senate  control  over  these  men  and  I  hope  the  amend- 
ment may  be  adopted. 

Mr.  Westwood  —  May  I  ask  Mr.  Foley  a  question  ? 

Mr.  Foley  —  Yes. 

Mr.  Westwood  —  Does  he  know  of  any  case  where  the  law  now  provides  that 
the  Senate  must  approve  the  appointment  by  the  (Jovemor  where  the  officer 
serves  honorarily,  without  salary? 

Mr.  Foley  —  Yes. 

Mr.  Westwood — Now,  do  you  know  of  any  unworthy  candidate  named  by 
the  Governor  who  has  failed  in  such  a  case  to  receive  the  approval  of  the 
Senate? 

Mr.  Foley  —  No,  I  cannot  remember  any  such  case.  But  the  vast  interest 
and  scope  of  the  subject  within  the  jurisdiction  of  this  commission  justify 
confirmation.  We  know  there  have  been  abuses  in  connection  with  conserva- 
tion, and  if  you  give  the  (Jovemor  the  naming  of  these  men  with  these 
.tremendous  powers  without  check,  you  will  soon  find  abuses  will  crop  up. 

The  Chairman  —  The  gentleman  from  New  York,  Mr.  Baldwin. 

Mr.  Baldwin  —  Mr.  Chairman,  as  a  member  of  the  Committee,  I  will  say 
that  I  am  willing  to  vote  for  this  amendment.  I  was  not  present  at  the 
meeting  of  the  Committee  when  this  article  was  adopted  in  its  final  form, 
and  I  was  quite  surprised  to  see  these  words  omitted.  I  think  this  is  the 
first  departure  made  by  the  State  government  from  the  uniform  policy  pro- 
viding for  confirmation  by  the  Senate.  This  is  an  important  commission. 
The  vast  resources  of  the  State  are  placed  in  their  hands,  and  they  will  have 
vast  sums  of  money  to  disburse  —  at  the  present  time  more  than  half  a 
million  a  year  —  and  if  this  article  is  adopted,  there  will  be  additional  ap- 
propriations for  reforestation  and  for  the  purchase  of  additional  lands.  It 
seems  to  me  that  this  is  a  consistent  amendment  if  we  are  to  follow  the 
policy  that  this  State  has  had  in  the  past.  I  can  say  that,  judging  from 
the  rumors  going  about  as  to  what  the  other  conmiittees  are  to  report,  the 
Legislature  is  to  be  stripped  from  all  power  of  confirmation  and  this  is  but 
another  endeavor  to  centralize  in  one  head  in  this  State  all  the  power  in  the 
gift  of  the  people,  and  I  shall  vote  Aye. 

Mr.  F.  L.  Young  —  If  Mr.  Foley's  amendment  had  been  offered  previous 
to  the  action  taken  by  this  Committee  on  the  amendment  offered  by  Mr.  Aus- 
tin, I  should  have  given  it  my  support.  In  fact,  I  had  intended  the  same 
amendment  as  that  offered  by  Mr.  Foley. 

Mr.  Foley  —  Mr.  Chairman,  I  attempted  to  rise  several  times  and  be  recog- 
nized, but  I  was  informed  that  I  would  have  to  wait  until  the  disposition  of 
the  amendment  — 
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Mr.  Wkipple  —  You  misunderstood  me.  Your  Proposed  Amendment  is 
witlMHut  foree  and  ^eot  inasmuch  as  the  Committee  has  adopted  a  Proposed 
Amendmeiit  hy  Mr.  Austin  which  places  the  final  adoption  of  these  rules  and 
r^ulatioiis  in  the  hands  of  the  Legislature  and  not  in  the  hands  of  this 
oommission. 

Mr.  Austin — I  think  there  is  a  further  reason  why  this  amendment  should 
not  prevail  at  this  time,  and  that  is  because  we  have  not  yet  received  tiie 
report  of  the  Committee  on  Governor  and  Other  State  OflSoers.  I  think  the 
same  nk^hod  of  appointment  and  removal  should  apply  to  these' commissioners 
that  is  applied  to  tbe  other  departments  of  the  State.  And  if  :a  differoit 
method,  the  approval  of  the  Legislature,  is  provided  by  action  ^of  the  Com- 
mittee, the  same  provision  should  apply  to  this  commission.  I  think  at  this 
time  it  should  be  uniform  as  to  appointments  and  as  to.  removal,  and  that 
can  be  made  to  conform  to  the  general  policy  on  third  reading.  For  that 
reason  I  hope  thia  amendment  will  not  prevaiL 

Mr.  Rhees  —  Mr.  Chairman,  I  may  take  the  liberty  of  saying  that  the 
Committee  on  Governor  and  Other  State  Officers  is  following  the  policy  as 
far  as  practicable  of  adopting  the  recommendations  of  the  various  commit- 
tees, and  the  artiele  that  refers  to  conservation  does  not  provide  for  appoint- 
ment  by  the  Governor  on  the  advice  and  consent  of  the  Senate.  It  will  follow 
the  suggestions  of  this  Committee,  the  Conservation  Committee  and  the  Com- 
mittee of  the  Whole; 

The  Chairman  —  The  g^itl^nan  from  New  York,  Mr.  Low. 

Mr.  Low  —  Mr.  Chairman,  it  seems  to  me  that  there  is  a  question  of  princi- 
ple involved  in  this,  which  the  Conv^ition  in  Committee  of  the  Whole  should 
bear  in  mind. 

When  an  executive  officer  is  appointed  by  the  Gov^nor,  with  a  term  co- 
terminous with  his  own,  I  think  it  is  perfectly  proper  that  he  should  be  ap- 
pointed without  confirmation,  because  the  object  sought  is  to  center  responsi- 
bilty  on  the  appointing  officer.  But  wh^i  the  officer  is  appointed  by  a 
Governor  with  a  term  Icmger  than  his  own,  as  in  this  case,  where  the  appoint- 
ment of  members  of  the  proposed  commission  are  to  last  for  nine  years,  I 
think  we  ought  to  adhere  to  the  time-honored  custom  and  have  the  appoint- 
ments confirmed  by  the  Senate. 

Mr.  Angell — As  a  member  of  the  Committee  which  reported  this,  I  believe 
that  the  amendment  suggested  by  Mr.  iFoley  should  prevail. 

It  has  been  suggested  here,  I  believe  by  Mr.  Clinton,  that  the  only  possible 
danger  in  connection  with  the  appointm^it  of  this  commission  waa  in  the  fact 
that  the  Crovernor  might  select  unworthy  moi.  'As  a  safeguard,  if  any  safe- 
guard is  necessary  against  that  provision,  I  am  in  favor  of  confirmation  by 
the  Senate. 

Mr.  Marshall  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  New  York,  Mr.  Marshall. 

Mr.  Marshall  —  I  am  rather  surprised  at  the  suggestion  made  by  Mr.  Bald- 
win that  "by  and  with  the  advice  of  the  Senate''  was  stricken  out  after 
those  words  had  appeared  in  this  measure.  He  may  not  have  said  that»  but 
that  is  the  intimation,  or  at  least  the  interpretation,  of  his  remarks  that  I 
gave  to  them.  As  a  matter  of  fact,  there  was  no  suggestion  in  the  Committee 
that  those  words  should  appear  in  the  Proposed  Amendment.  The  amendm^it 
was  discussed  over  and  over  again  and  its  language  was  voted  upon  on  several 
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oecasiona.  Nobody  ever  «tni«k  anything  out  of  this  measmre  whkh  bore  on 
the  subject  of  conftrmation.  It  would  «eem  to  be  the  unanimous  opinion  of 
the  Committee,  a6  far  as  tfeere  was  dtecussion  on  the  subject,  and  there  was 
some  on  ^e  general  method  of  appointment,  that  it  wa«  desirable  that  there 
fihoruld  be  contirmation  by  ttie  Senate.  On  the  contrary,  it  seemed  to  be  tke 
belief  of  the  Committee  that  there  would  be  given  im  opportunity  for  log- 
rolling and  for  bargaining,  which  would  bring  polities  into  t^  subject  —  and 
it  wa«  desired  to  keep  out  politics — if  there  wef»e  a  provision  in  regard  to 
confirmation.  In  view  of  the  fact  tiiat  the  offices  were  to  be  honwrnry,  it  was 
thought  best  to  give  the  appointing  power  to  the  Oovernor,  especially  as 
there  was  to  be  a  vacancy,  one  every  year,  and  from  time  to  time  the  Governors 
might  change  in  their  political  views,  and  in  that  way  there  w<oald  be  oppor- 
tunity for  brii^ng  into  the  commission  men  of  different  shades  of  polities. 
The  Ck)mmittee  believes,  as  far  as  I  can  «peak  for  the  Committee,  that  the 
amendment  proposed  should  not  be  adopted. 

The  Chairman  —  The  gentleman  from  New  York,  Mr.  Wagser. 

Mr.  Wagner  —  I  hope  the  amendment  offered  by  Senator  Foley  will  pre- 
vail. It  think  it  is  a  wise  thing  to  have  the  Governor,  to  give  t^  Governor 
the  power  of  removal,  but  the  power  of  appcnntment  should  be  witii  the 
advice  and  consent  of  the  Senate.  While  tlieee  positions  are  honorary,  they 
are  as  Important  and  will  be  as  important  as  any  public  service  im  tke  State 
govemmwit,  because  their  jurisdiction  and  power  will  be  tresneBdous.  We 
must  not  have  in  mind  only  the  forests.  What  about  your  water  power, 
an  important  subject  on  which  there  has  been  so  much  controversy  as  to 
whether  private  interests  should  control  our  water  power  or  the  State  itself 
should  regulate,  and  even  operate  its  water  power.  Important  commercial 
<][aie9tionfi  will  be  determined  by  this  Commission  and  the  appointments  ought 
to  go  through  the  scruliny  practically  of  aa  election,  because  the  scrutiny 
of  the  Senate  of  appointments  has  been  a  very  healthy  and  important  matter 
for  the  people  of  the  State.  I  have  in  mind  a  few  nominatfeons  sent  in  during 
my  time  in  ihe  Senate  whic^  were  rejected  because  the  m«i  were  unqualified 
and  in  one  case  there  was  an  investigation  held  by  the  Committee,  and  it 
was  actually  shown  that  one  of  the  men  whose  names  were  sent  in  wms 
guilty  practically  of  larceny. 

Mr.  Marshall  —  Mr.  Chairman,  may  I  ask  the  gentlenan  a  question? 

Mr.  Wagner  —  Yes. 

Mr.  Marshall  —  Was  that  an  honorary  office? 

Mr.  Wagner — No,  but  while  this  office  has  mo  compensation,  yet  it  has 
under  its  jurisdiction  as  important  functions  as  there  are  in  the  State  gov- 
ernment, and  I  have  in  mind  the  quesiian  of  water  power  which  has  been 
before  our  legislative  bodies,  in  which  there  have  been  very  seriouB  questions 
involved  of  State  policy,  and  I  was  reminded  just  now  of  the  Long  Saulte 
charter  and  matters  of  that  kind  which  this  Commission  would  be  given 
absolute  control  over. 

Mr.  Quigg  —  Mr.  Chairman,  will  the  gentleman  yield? 

The  Chairman  —  Does  the  delegate  yield? 

Mr.  Wagner  —  Yes. 

Mr.  Quigg  —  Does  the  gentleman  see  «iy  particular  reason  why  this  should 

be  placed  in  an  honorary  — 

Mr.  Wagner  —  No,  none  that  I  know  of. 
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There  would  be  some  question  if  these  appointments  were  to  be  cotermi- 
nous with  the  office  of  Governor,  but  Mayor  Low  has  pointed  out  the  clear 
distinction  which  there  is  in  these  appointments  as  distinguished  from  ap- 
pointments made  coterminous  with  the  Governor.  Although,  as  a  matter  of 
fact,  the  Constitution  of  1894  recognized  these  appointments  should  be  with 
the  advice  and  consult  of  the  Senate,  because  the  office  of  superintendent 
of  public  works,  continued  by  the  Constitution  of  1894,  provided  that  the 
appointment  must  have  the  approval  of  the  Senate.  If  a  worthy  man  is 
named,  there  would  be  no  difficulty  in  securing  his  confirmation,  and  if  an 
unworthy  man  is  named  there  should  be  some  power  to  reject,  and  I  hope  the 
gentlemen  will  realize  that,  while  we  call  this  an  honorary  office,  it  has 
under  its  charge  as  important  matters  and  problems  affecting  the  financial 
welfare  of  the  State  as  any  functions  in  our  State  government. 

Mr.  Clinton  —  Mr.  Chairman,  may  I  ask  a  question?  Not  in  disapproval 
of  what  you  say,  Mr.  Wagner,  as  a  matter  of  fact  the  Regents  of  the  Uni- 
versity are  elected  by  the  Legislature? 

Mr.  Wagner  —  Yes,  and  they  have  elected  very  good  Regents. 

Mr.  Clinton  —  It  is  to  be  considered  — 

Mr.  Wagner  —  I  beg  your  pardon? 

Mr.  Clinton  —  I  merely  asked  the  question  so  that  it  can  be  considered 
with  the  question  that  there  might  be  log-rolling. 

Mr.  Wagner  —  You  look  over  the  personnel  of  the  Regents  and  you  will 
see  there  has  been  no  log-rolling.  The  Senate  has  risen  to  its  duty  and 
elected  the  most  distinguished  men  of  our  State  interested  in  education. 

The  Chairman  —  The  gentleman  from  Greene,  Mr.  Austin. 

Mr.  Austin  —  Mr.  Chairman,  I  only  want  to  say  that  I  can  change  sides 
very  quickly.  A  moment  ago  I  said  I  hoped  this  amendment  would  not  pre- 
vail and  now  I  say  I  hope  it  will.  At  that  time,  I  supposed  there  would  be 
a  uniform  proposition  brought  in  by  the  Committee  on  Governor  and  Other 
State  Officers,  and  I  imderstand  there  will  be  a  practically  uniform  recom- 
mendation on  this  subject,  and  it  will  be  to  the  effect  that  in  the  ordinary 
case  appointments  would  be  made  subject  to  the  advice  and  consent  of  the 
Senate,  and  that  this  department  has  only  been  left  without  that  provision. 
I  am  in  favor  of  providing  for  confirmation  by  the  Senate.  I  was  not  in 
favor  of  the  motion  a  few  moments  ago,  because  I  was  not  aware  of  what 
had  been  done  by  the  Commission. 

The  Chairman  —  Mr.  E.  N.  Smith. 

Mr.  E.  N.  Smith  —  For  the  reason  stated  by  Mr.  Austin,  and  for  the  fur- 
ther reason  that  I  believe  this  would  be  a  single  exception  in  the  whole  scheme 
of  the  government  of  the  State,  and  for  the  reason  that  I  can  see  no  purpose 
in  exempting  this  body  from  confirmation,  I  hope  the  motion  offered  by 
Mr.  Foley  will  prevail. 

The  Chairman  —  Are  you  ready  for  the  question?  All  in  favor  will  signify 
by  saying  Aye,  opposed  No.    The  motion  is  carried. 

Mr.  McKinney  —  Mr.  Chairman. 

The  Chairman  —  Mr.  McKinney. 

Mr.  McKinney  —  Mr.  Chairman,  I  desire  to  offer  an  amendment  to  Section 
1,  which  I  believe  will  commend  itself  to  the  consideration  of  the  Conserva- 
tion Committee. 
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My  motion  is  to  strike  out  line  10,  page  2,  the  words  ''  shellfish  *',  and  insert 
in  line  11,  page>2,  the  words  ''and  all  shellfish",  so  that  that  clause  shall 
read,  ''the  protection  and  propagation  of  its  fish,  birds,  game  and  Crustacea, 
except  migratory  fish  of  the  sea,  and  all  shellfish  within  the  limits  of  the 
marine  district." 

I  make  this  motion,  Mr.  Chairman,  believing  that  the  same  reason  which 
induced  the  Committee  to  except  the  migratory  fish  of  the  sea  should  induce 
the  Committee  now  to  except  shellfish.  It  is  scarcely  necessary  to  remind 
the  Conunittee  that  shellfish  growing  and  planting,  in  the  harvesting  of  shell- 
fish, there  is  a  great  industry  in  this  State.  The  shellfish  which  go  to  the 
market  are  not  now  the  wild  products  of  nature  which  they  might  have  been 
and  were  at  one  time,  but  they  are  as  carefully  planted,  seeded,  cultivated, 
and  harvested  as  the  crop  on  the  farm.  It  appeared  to  the  Committee  in 
making  its  final  draft  that  the  migratory  fish  of  the  sea  were  not  properly 
subject  to  the  conservation  laws  of  the  State.  They  were  hardly  to  be  con- 
sidered State  property.  Sometimes  they  were  within  the  waters  of  the  State; 
sometimes  they  were  out  of  them,  and  men  caught  them  and  used  them  for 
food  as  they  could,  but  there  was  very  little,  if  anything,  that  the  State  could 
do  to  preserve  the  migratory  fish  of  the  sea.  Therefore,  as  Mr.  Marshall  said 
this  morning,  in  considering  that  clause,  that  class  of  fish  was  excepted 
because  the  catching  of  them  was  an  industry,  and  it  was  not  the  purpose 
of  this  section  of  the  Constitution  to  regulate  industries.  Now,  if  the  migra- 
tory fish  of  the  sea,  if  the  business  of  catching  and  marketing  the  migratory 
fish  of  the  sea  is  an  industry  and  should  be  excepted  from  this  provision,  how 
much  more  so  is  the  cultivation  of  the  shellfish  in  the  waters  of  the  State. 
There  is  an  industry  which  engages  •  millions  of  dollars'  worth  of  capital, 
employs  thousands  of  men  and  is  not  properly  subject,  as  I  said,  to  the  con- 
servation of  the  State.  Why,  Mr.  Chairman,  if  we  are  going  to  subject  this 
one  industry,  this  one  important  industry  to  this  governor-named  committee 
to  make  laws,  what  is  the  reason  for  picking  out  this  one  industry  and  for 
saying  it  shall  not  be  subject  to  laws  made  by  the  Legislature,  but  subject 
to  legislation  to  a  nonpaid  board  of  conservators?  There  can  possibly  be  no 
answer  to  the  question,  and  I  believe  the  Committee  must  have  been  under 
a  misapprehension  as  to  what  was  being  done  and  what  would  be  accom- 
plished when  they  permitted  that  word  to  go  in  line  10  and  selected  that 
single  industry  for  constitutional  operation,  leaving  all  the  other  industries 
of  the  State  to  legislative  control.  If,  in  the  judgment  of  the  Committee,  as 
I  said,  the  migratory  fish  of  the  sea  are  to  be  exempted  from  the  operations 
of  this  commission,  many  times  more  so  should  the  shellfish  of  the  State  be 
excepted,  and  I  hope  the  amendment  will  prevail. 

Mr.  Quigg  —  Mr.  Chairman,  I  can  answer  the  question  of  the  gentleman 
from  Suffolk.  The  waters  of  Great  South  bay  have  been  so  stripped  by  those 
people  you  call  representatives  of  an  industry  that  there  are  very  few  oysters 
there  now,  or  clams.  You  have  to  go  to  Long  Island  and  import  them  there 
to  change  the  breed  every  year.  Unless  some  attention  is  paid  to  it,  you 
won't  have  an  oyster  in  South  bay  in  two  years  more,  imless  reminiscent 
and  a  broken  shell.  It  needs  conservation  and  more  than  any  other  kind 
of  fish. 
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Now,  Mr.  Chairman,  I  want  to  speak  of  the  other  proyision  because  I  am 
going  to  move  to  strike  out  "  except  migratory  fish  of  the  sea  within  the  limits 
of  the  marine  district''.  These  migratory  fish,  Mr.  Chairman,  are  black 
fish,  blues,  kingfish,  sea  bass,  weak  fish,  flounders,  flukes,  and  snappers, 
snappers  being  young  bluefish.  Now  the  fish  come  into  Great  South  Bay  in 
;the  Spring  and  do  their  breeding.  Later  they  go  out,  and  these  industrious 
persons  set  pounds  along  side  the  entrances  to  Great  South  Bay  and  the 
exits,  and  they  gather  these  game  fish  in  by  thousands  upon  thousands  as 
they  are  going  in  to  breed  and  as  they  are  c<miing  out  again  in  the  fall. 

That  is  how  it  is  done  and  it  is  a  wicked  thing  to  be  done.  These  are 
the  only  game  fishes,  ocean  game  fishes'  that  we  have  around  New  York,  and 
it  has  got  so  now  that  you  can  hardly  get  a  fish  within  three  miles  of  the 
coast.  I  can  say,  because  I  have  fished  over  nearly  every  square  yard  of 
Great  South  Bay,  where  the  current  went,  and  over  practically  the  whole 
ocean,  out&ide  of  Long  Island,  or  the  border  of  Long  Island,  and  it  has  got  so 
you  have  got  to  go  twenty  miles.  These  poimds  have  ruined  the  fishing  so  you 
have  got  to  go  twenty  miles  out  before  you  can  catch  a  fish  of  any  kind. 

You  see,  this  does  not  affect  the  real  industry.  Mr.  McKinney  has  not 
given  full  information  about  that.  The  real  industries,  gentlemen,  are  in  the 
cods  and  in  the  mackerels  and  in  the  manhaddens.  They  never  come  into  the 
bays.  They  don't  bother  with  the  inlets  at  all.  The  other  fishes  come  in  to 
feed  and  come  in  to  breed  and  these  pounds  gather  them  up.  If  there  is  any- 
thing in  this  world  in  the  way  of  conservation  of  game  that  meets  or  needs 
the  concern  of  this  Commission  it  is  the  game  fish  that  come  in  and  out  of 
the  Great  South  Bay. 

I  hope  the  gentleman's  amendment  will  not  prevail  and  then  I  want  to 
offer  my  own. 

Mr.  Bannister  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Bannister. 

Mr.  Bannister  —  I  am  amazed  at  this  request  of  Mr.  McKinney.  The  very 
proposition  of  this  Conservation  Commission,  one  of  the  principal  purposes 
was  to  save  the  shellfish  of  the  State  of  New  York.  Justice  Blackmar  of  the 
Supreme  Court  of  the  State  of  New  York  just  within  a  few  weeks  has 
rendered  a  decision  dealing  with  the  fouling  and  ruining  of  the  oyster  beds 
near  the  city  of  New  York,  and  imder  that  decision  it  has  been  held  that  no 
action  can  be  brought  to  prevent  such  a  proposition,  and  that  in  the  case 
of  these  seamen  against  the  city  of  New  York,  and  under  his  decision  there 
is  no  right,  no  authority  to  protect  the  shellfish  of  New  York.  It  is  high  time 
under  such  circumstances  that  some  commissioner,  or  some  body  should  have 
the  right  to  say  whether  we  are  to  be  presented  with  the  propositions  of 
whether  the  millions  of  dollars  represented  in  the  oyster  industry  is  to  be 
destroyed  or  not. 

I  am  amazed  that  a  man  representing  such  an  industry  should  come  before 
this  Convention,  and  if  it  is  insisted  upon,  I  certainly  agree  with  Brother 
Quigg  upon  this  proposition. 

Mr.  Marshall  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  New  York,  Mr.  Marshall. 

Mr.  Marshall  —  111  adopting  the  language  which  is  now  the  subject  of 
criticism  the  Committee  had  before  it  the  present  Conservation  Law  which 
places  imder  the  supervision  of  the  present  Commission  the,  enforcement  of 
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all  laws  for  the  protecticm  of  fish,  shellfish^  Crustacea,  birds,  and,  quadrupeds; 
lands  under  water  which  are  surveyed  and  improved  pursuant  to  law  as 
oyster  beds  or  shellfish  grounds,  with  the  power  to  grant  lease  of  lands  under 
water  for  shellfish  culture,  according  to  law,  to  make  rules  regulating  the 
inspection  and  examination  of  shellfish,  shellfish  groimds,  and  the  buildings 
used  for  storage,  the  handling  and  shipment  thereof,  the  floating  of  shellfish, 
regulating  their  transportation,  importation,  exportation,  and  so  forth. 

The  only  exception  found  in  the  statutes  are  the  words  which  were  inserted 
in  the  section,  which  we  are  now  considering  at  the  request  of  the  gentleman 
from  Suffolk  county,  except  as  to  the  migratory  fish  of  the  sea,  within  the 
limits  of  the  marine  district.  There  was  no  suggestion  on  his  part  that  we 
should  except  shellfish.  It  was  recognized  at  that  time  by  him  and  his  asso- 
ciates  that  shellfish  should  come  within  the  jurisdiction  of  the  conservation 
commission. 

Mr.  McKinney  —  Mr.  Chairman,  will  the  gentleman  yield  ? 

The  Chairman  —  Will  the  gentleman  yield  to  Mr.  McKinney? 

Mr.  Mari^all  —  Yes,  certainly. 

Mr.  McKinney  —  I  beg  to  deny  that  assertion.  I  am  very  sorry,  but  I  want 
to  call  his  attention  to  the  fact  that  shellfish  was  not  mentioned  while  I  was 
in  the  room;  they  may  have  been  after  I  left. 

Mr.  Marshall — I  will  say  that  the  representatives  of  the  fishermen,  who- 
ever they  were,  made  no  suggestion  as  to  the  exception  of  shellfish.  Mr. 
Pelletreau  was  there,  and  I  think  that  he  will  bear  me  out  in  the  statement 
that  the  only  exception  that  was  advocated  was  the  exception  which  is  now 
contained  in  the  provision  which  related  to  the  migratory  fish  of  the  sea. 
But  whether  it  was  talked  about  or  not,  it  is  evident  that  it  is  the  policy  of 
the  State  that  shellfish  should  be  considered  as  a  special  subject  of  pro- 
tection, and  we  would  be  derelict  in  our  duty  to  the  State  if  we  did  not  insist 
upon  the  continuance  of  that  policy  in  this  provision  which  we  are  now  con- 
sidling.  It  may  be,  as  a  matter  of  fact,  unknown  to  the  members  of  this 
Convention  that  the  oyster  beds  in  the  vicinity  of  Long  Island  are  the  property 
of  the  State,  and  that  the  State  is  in  receipt  of  a  revenue  from  the  oyster 
beds.  They  are  leased  and  a  considerable  sum  is  received  annually  by  the 
State  from  the  leasing  of  i^ese  beds  and  which  aids  in  the  maintenance  of 
our  Conservation  Department,  and  it  would  be,  in  my  judgment,  a  step  back- 
ward if  we  changed  that  policy  and  struck  out  from  this  provision  the  refer- 
ence to  shellfish. 

Moreover,  the  present  law  contained  the  most  explicit  provision  with  re- 
spect to  the  care  of  oyster  beds.  Section  313  provides  that  the  sale  of  shell- 
fish is  prohibited  unless  their  sanitary  condition  be  certified.  The  taking  of 
oysters  in  South  Bay  is  regulated.  The  pollution  of  waters  where  oyster  cul- 
ture takes  place  is  very  stringently  regulated.  There  is  a  prohibition  against 
the  allowing  of  refuse  from  manufacture,  and  sewage,  or  substances  injurious 
to  oyster  culture,  to  he  allowed  to  run  into  the  oyster  beds  of  the  State,  or 
where  oysters  are  raised.  There  is  a  provision  in  Section  326  against  allow- 
ing garbage  to  run  into  places  where  oysters  are  planted.  In  other  words,  the 
public  health  is  in  favor  of  this  proposition,  probably,  more  than  any  other 
proposition  which  can  come  wi^in  the  jurisdiction  of  the  Conservation  Com- 
mission. It  is  the  most  important  of  all  the  subjects  which  relate  to  the  pub- 
lic heall^  and  which  have  to  do  with  conservation;  and  I  would  consider  it 
a  most  unfortimate  thing  if  this  amendment  should  be  adopted.     I  should 
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rather  recommend  to  the  committee  the  adoption  of  Mr.  Quigg's  Proposed 
Amendment  striking  out  the  exception  with  regard  to  the  migratory  fish  of 
the  sea,  if  we  are  to  be  met  with  such  a  suggestion  as  that  which  is  now 
made. 

Mr.  McKinney  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  Suffolk,  Mr.  McKinney. 

Mr.  McKinney  —  In  spite  of  my  feeble  efforts,  it  seems  to  me  that  I  did  not 
make  my  meaning  and  my  purpose  plain.  It  was  furthest  from  my  thought,  ' 
as  any  one  who  gives  me  credit  for  conunon  sense  would  know,  to  suggest 
that  shellfish  should  be  exempt  from  statutory  regulations;  and  that  anyone 
should  think  for  a  moment  that  a  food  of  that  kind  should  not  be  subject  to  a 
very  strict  health  regulation,  concerning  the  marketing  of  them,  and  the 
transportation  and  the  handling  of  them,  does  not  seem  possible. 

I  had  not  the  slightest  idea  of  suggesting  that  the  State  surrender  its 
jurisdiction  over  shellfish  and  that  there  be  no  regulation  of  that  industry. 
My  only  suggestion  was  this,  that  this  section  picks  out  of  all  the  industries 
of  the  State,  one  for  constitutional  regulation  by  a  commission  which  is  a  demi- 
legislature  created.  It  takes  that  one  industry  away  from  the  protection  of 
the  general  Legislature  to  which  all  other  industries  may  resort. 

Now,  shellfish  are  not  the  only  article  of  food  which  has  to  be  handled 
carefully  and  transported  carefully  and  inspected  regularly.  And  yet,  I  have 
seen  nothing  in  any  amendment  to  this  Constitution  offered  providing  that 
there  should  be  a  constitutional  commission  authorized  to  make  regulation 
for  the  handling,  inspection  and  transportation  of  that  food. 

Those  industries  are  left  to  the  Legislature  as  they  ought  to  be  left  and 
all  I  ask  is  that  this  one  industry,  that  the  laws  relating  to  the  industry  be 
left  to  the  Legislature  and  not  left  to  be  made  by  a  sub-legislature,  for  which 
this  Section  1  provides. 

Mr.  Baldwin  —  Question. 

The  Chairman  —  There  are  two  motions  before  the  House.  The  Committees 
reported  the  proposition  that  the  department  shall  have  jurisdiction  over 
"the  protection  and  propagation  of  its  fish,  birds,  game,  shellfish,  Crustacea, 
except  migratory  fish  of  the  sea."  The  proposed  amendment  by  Mr.  Mc- 
Kinney is  to  include  shellfish,  take  shellfish  from  the  commission  and  place 
it  in  the  exception. 

The  question  is  upon  the  Proposed  Amendment  by  Mr.  McKinney.  All 
in  favor  signify  by  saying  Aye,  contrary  No.    The  motion  is  lost. 

Mr.  Quigg  —  Mr.   Chairman. 

The  Chairman  —  Mr.  Quigg. 

Mr.  Quigg  —  I  want  to  say  o^e  more  word  about  these  fishes.  There  is 
no  federal  question  here,  because  what  I  am  talking  about  are  these  fishes 
after  they  come  into  the  Great  South  Bay,  and  that  is  where  they  need 
regulation.  And  remember  that  I  am  not  talking  about  whale  or  porpoises, 
but  I  am  talking  about  nice  things  like  blue  fish,  king  fish,  sea  bass,  weak 
fish.    That  is  what  I  am  talking  about. 

Now,  they  come  in  every  night,  sure,  whatever  the  tide  is.  They  come  in 
on  each  tide  and  they  go  out  with  each  tide,  but  they  come  in  at  night  cer- 
tainly, in  order  to  feed  in  the  marshes.  Then  they  go  out  the  next  morn- 
ing. Now,  after  they  go  out  and  right  on  our  coast,  there  is  no  three-mile 
limit  or  any  federal  question  at  all  and  right  there  they  put  these  pounds. 
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The  State  would  have  regulation  over  them.  Certainly,  if  any  gentleman 
has  any  doubt  as  to  how  he  should  vote,  he  can  do  no  harm  by  giving  the 
power  to  the  Commission  in  connection  with  the  power  that  it  now 
exercises. 

Mr.  Marshall  —  I  would  suggest  to  Mr.  Quigg  that  perhaps  the  most  of 
his  objections  could  be  met  by  striking  out  from  line  11  after  the  word  "  sea  " 
the  comma,  so  it  would  read  "  migratory  fish  of  the  sea  within  the  limits  of 
the  marine  district."    That  would  bring  them  within  the  South  Bay. 

Mr.  Quigg  —  Just  let  me  get  that  again. 

Mr.  Marshall  —  I  would  suggest  that  you  merely  strike  out  the  comma  in 
line  11  after  the  word  "  sea." 

Mr.  Quigg  —  Yes,  sir,  I  will  be  satisfied  with  that. 

Mr.  Chairman  —  What  is  the  motion? 

Mr.  Quigg  —  I  move  to  strike  out  the  comma,  on  line  11,  after  the  word 
"sea."  I  move  that  after  the  word  "sea"  in  line  11,  that  the  comma  be 
stricken  out. 

The  Chairman — ^And  you  withdraw  the  other  motion? 

Mr.  Quigg  —  Sir? 

The  Chairman  —  Will  the  gentleman  from  Columbia  withdraw  his  former 
motion  ? 

Mr.  Quigg  —  I  withdraw  my  former  motion  because  I  think  Mr.  Marshall 
is  right. 

Mr.  Root  —  Mr.  Chairman. 

The  Chairman  —  The  delegate  from  New  York,  Mr.  Root. 

Mr.  Root  —  I  hope  this  provision  will  be  left  in  such  a  form  as  to 
accomplish  the  purpose  of  Mr.  Quigg's  motion.  There  are  no  fish  which  re- 
quire protection  to  a  higher  degree  than  migratory  fish  for  the  reasons  that 
Mr.  Quigg  has  stated,  and  it  has  been  from  the  very  earliest  days  of  Ameri- 
can fisheries  and  Colonial  fisheries  customary  to  make  rules  and  regulations 
for  the  protection  of  those  fish  as  well  as  others. 

The  New  England  Colonies  did  it;  the  British  Colonies  of  the  Northeast 
do  it.  All  the  maritime  nations  of  Europe  do  it,  and  while  we  are  here 
providing  a  new  and  we  hope  a  more  effective  agency  for  the  protection  of 
this  great  food  supply,  it  would  be  quite  unfortimate  to  take  out  from  the 
scope  of  power  the  migratory  fish  which  constitute  the  great  part  of  the 
iood  supply.  There  is  another  reason  for  striking  out  the  reference  to 
migratory  fish  and  that  is  that  it  is  exceedingly  doubtful  whether  many  fish 
would  be  left. 

Nearly  all  fish  are  migratory,  to  some  degree,  and  if  you  have  a  constitu- 
tional exception  from  power  I  apprehend  that  this  Commission  would  be 
much  embarrassed  in  any  protection  of  the  fish  food  supply. 

I  see  no  reason  why  they  should  be  excepted.  We  protect  fish,  not  because 
we  own  them.  We  do  not  own  the  fish  that  are  migratory  any  more  than 
we  do  the  fish  that  are.  We  have  jurisdiction  over  them  because  they  are 
within  our  territory,  and  they  become  property  only  when  they  are  reduced 
to  possession.  We  protect  them,  not  as  property.  We  protect  the  oppor- 
timity  of  our  people  to  reduce  them  to  possession  by  rules  and  regulations 
which  constrain  and  bind  all  persons  within  our  territorial  jurisdiction. 
But  fhat  right  of  regulation  applies  to  all  the  fish  that  are  within  the  juris- 
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diction,  whether  permanently  or  for  a  single  minute,  because  all  persons 
who  are  within  the  jurisdiction  are  subject  to  the  laws  of  the  State. 

So  I  hope  Mr.  Quigg  will  persist  in  his  motion  to  strike  out  the  words 
"  except  migratory  fish  of  the  sea." 

Mr.  Quigg  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Quigg. 

Mr*  Quigg  —  I  renew  my  motion,  Mr.  President,  to  strike  out  the  word  in 
line  10  "except",  the  whole  of  Une  11  and  the  syUable  **trict",  t-r-i-c-t, 
in  line  12. 

The  Chairman  —  Is  the  Oonyention  ready  for  the  question? 

Mr.  Pelletreau  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  Queens,  Mr.  Pelletreau. 

Mr.  Pelletreau  —  I  realize,  Mr.  Chairman,  that  it  is  a  very  bold  thing  for 
a  humble  member  of  this  Convention  to  attempt  to  make  an  argument  against 
the  learned  President  of  this  Convention.  I  live  on  Long  Island  in  the 
vicinity  of  the  marine  district  and  where  a  large  portion  of  the  inhabitants 
are  engaged  in  salt  water  fisheries. 

The  Conservation  Department  under  which  department  we  are  consider- 
ing the  introduction  of  this  proposal  has  no  jurisdiction  whatever  as  to  the 
migratory  fish  of  the  sea,  within  the  limits  of  the  marine  district. 

The  large  number  of  men  engaged  in  this  industry  do  not  wish  to  be 
hampered,  if  you  please,  by  game  wardens  and  fish  wardens.  Their  business 
is  not  a  sport.  It  is  an  industry,  and  one  of  the  moat  important  ones  in 
my  section  of  the  State,  the  supplying  of  edible  salt  water  fish  to  the  city  of 
New  York.  Something  has  been  said  by  the  gentleman  from  Columbia 
county  in  reference  to  the  fishing,  or  fisheries  within  the  Great  South  Bay. 
That  is  a  very  insignificant  part  or  portion  of  the  fisheries  on  Ixmg  Island. 
The  great  fisheries  on  the  coast  in  the  vicinity  of  Montauk  Point  are  to-day 
one  of  the  principal  supplies  of  edible  fii^  in  the  city  of  New  Yoric.  The 
fish  there  are  caught  in  pounds  outside  of  the  beach  in  the  ocean.  The 
pounds  extend  on  both  sides  of  Montauk  Point,  that  arm  extending  out  into 
the  sea,  some  fifteen  or  twenty  miles. 

As  I  said,  this  is  an  industry  not  a  sport.  Thousands  to-day  of  men  are 
engaged  in  the  salt  water  fisheries.  Many  hundreds  of  thousands  of  doUajrs 
are  now  invested  in  that  industry.  Some  of  these  pounds  and  fishing  ap- 
paratuses cost  from  three  to  thirty  thousand  dollars.  If  that  industry  is 
to  be  subjected  to  rules  and  regulations  promulgated  by  a  board,  it  will 
suffer.     The  people  of  the  city  of  New  York  will  suffer. 

In  1913  the  Legislature  when  it  recodified  the  game  laws  of  the  State 
provided  that  no  fish  should  be  caught  wiUiin  the  limits  of  the  State  CKoept 
by  angling.  Had  that  law  been  allowed  to  remain  upon  the  statute  biM>ka 
you  could  not  have  bought  a  pound  of  fish  in  the  city  of  New  York  for  less 
than  a  dollar  a  pound. 

The  fishermen  and  the  interests  of  the  food  and  fish  maxket  which  supply 
the  fish  in  that  city  came  here  to  the  Legislature.  The  Legiaiatiire  saw  the 
error  which  it  had  made  and  put  in  the  exception  "except  as  to  migratory 
birds  of  the  sea  within  the  limits  of  the  marine  districts ". 

I  have  in  my  hand  the  Conservation  Law,  a  pamphlet  pubUshed  under  the 
direction  of  the  Conservation  Department,  and  I  quote  from  the  general 
powers  and  duties  of  the  Commission.     For  twenty  years  those  men  engaged  . 
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in  this  industry  have  not  be»i  under  the  Conservation  Department.  They, 
of  course,  are  under  the  jurisdiction  of  the  Legislature  and  we  desire  that 
that  condition  and  position  continue. 

At  my  home,  where  I  live,  at  eight  o'clodc  in  the  evening  there  is  a  fish 
train  goes  by  from  Montauk  to  New  York.  It  is  known  as  the  fish  train. 
It  is  a  freight  train  which  carries  anywhere  from  twelve  up  to  forty  cars  of 
salt  water  fish  all  of  which  were  caught  in  nets  and  poimds  at  Montauk 
alone. 

This  is  a  matter  of  grave  importance  to  the  people  of  my  locality.  Aside 
from  viewing  it  in  a  broad  and  State  sense,  vie¥ring  it  from  my  own  personal 
comfort,  if  down  in  my  county,  Suffolk,  it  is  learned  that  the  salt  water 
fisheries  had  been  by  constitutional  provision  placed  under  the  Ck>nservation 
Department,  why,  I  will  have  the  entire  salt  water  fish  industry  after  me 
wi^  a  sharp  stick.    I  won^t  dare  to  go  home. 

Now,  as  this  industry  has  never  been  included  within  the  jurisdiction  of 
the  Conservation  Department,  I  simply  ask  that  it  not  now  be  included  by 
contitutional  provision. 

Mr.  F.  L.  Young  —  Mr.  Chairman. 

Mr.  Whipple  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  question? 

The  Chairman  —  Will  the  gentleman  yield  for  a  question? 

Mr.  Pelletreau  —  I  will  answer,  so  far  as  I  can. 

Mr.  F.  L.  Young  —  Will  the  gentleman  yield  to  me? 

The  Chairman  —  Does  the  gentleman  yield  ? 

Mr.  Pelletreau  —  Yes. 

Mr.  F.  L.  Young  —  I  just  want  to  make  a  suggestion  to  the  Committee 
in  connection  with  this  section.  The  term  ''marine  district"  was  brought 
to  my  attention  in  connecti<m  with  the  fisheries  of  the  Hudson  river,  and 
1  ascertained  to  my  astonishment  that  the  Federal  authorities  claimed  com- 
plete jurisdiction  over  all  questions  of  fisheries  in  the  Hudson  river,  that 
being  a  tide  water,  especially  within  the  territory  defined  by  the  statutory 
definition  of  what  is  a  marine  district,  and  I  was  informed  by  the  Conserva- 
tion Department  of  this  State  that  they  did  not  dare  to  assert  their  power 
as  to  any  fishing  in  the  Hudson  river  at  points  south  of  Verplanck's  point. 

Now,  if  that  is  true,  we  are  merely  trying  to  legislate  against  Federal 
authority,  and  our  legislation  authority  will  be  wholly  inoperative  and 
futile. 

Mr.  Pelletreau  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Pelletreau. 

Mr.  Pelletreau  —  The  presait  Conservation  Department,  under  Section  280 
of  the  Conservation  Law,  as  it  is  to-day,  has  jurisdiction,  so  far  as  fisheries 
go,  over  the  waters  of  Lakes  Erie  and  Ontario,  the  Hudson  river  north  of 
Verplanck's  point,  and  the  inland  waters  of  the  State,  and  the  rest  of  the 
waters  of  the  State  are  within  the  jurisdiction  of  the  Federal  Government, 
which  exercises  that  jurisdiction,  and  does  it  to-day  in  my  county,  and  if  the 
Conservation  Department  of  this  State  is  given  the  power  of  rule  and  regu- 
lati<m,  as  it  is  proposed  to  do  by  this  Convention,  then  the  salt-water  fisher- 
men of  my  county  will  be  placed  between  two  fires.  The  conflicting  rules  of 
the  Conservation  Department  of  this  State  and  Federal  laws  and  regulations. 
The  Federal  Government  already  exercises  jurisdiction  and  power  within  the 
marine  district  over  salt  water  edible  fish. 
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Mr.  Marshall  —  Look  at  Section  300,  and  you  will  find  the  marine  district. 

Mr.  Pelletreau  —  I  read  from  Section  300  .of  the  Conservation  Law  of  the 
State:  "  The  marine  district  shall  include  all  waters  in  and  adjacent  to  Long 
Island  and  all  tidal  waters  of  the  state,  except  the  Hudson  river,  north  of 
Verplanck's  point,"  which  corroboral^  my  previous  statement. 

I  hope  this  amendment  made  by  Mr.  Quigg  will  not  prevail. 

Mr.  Wickersham  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  question? 

The  Chairman  —  Will  the  gentleman  yield? 

Mr.  Pelletreau  —  Certainly. 

Mr.  Wickersham  —  For  information,  will  you  tell  us  to  what  extent  the 
Federal  Government  does  exercise  jurisdiction  over  these  migratory  fish  in 
the  marine  district  and  in  what  way  it  is  exercised? 

Mr.  Pelletreau  —  I  am  not  familiar  enough  with  the  extent  of  it  to  give 
you  a  full  answer,  and  such  an  answer  as  you  ought  to  have,  except  that  I 
know  that  inspectors  come  from  Washington,  from  some  department,  the  De- 
partment of  Commerce.  The  department  is  the  Department  of  Commerce, 
and  there  is  a  bureau  called  the  Bureau  of  Fisheries.  They  have  vessels  and 
are  active  in  the  protection  of  the  salt-water  fisheries. 

Mr.  Whipple  —  Mr.  Chairman,  if  the  gentleman  will  yield,  I  will  ask  the 
question  that  I  wanted  to  ask.  Has  the  State,  as  you  understand  it,  juris- 
diction over  this  territory  now  for  any  purposes  ? 

Mr.  Pelletreau  —  None  whatever,  as  I  understand  it;  I  mean  as  to  fishing. 
None  whatever,  as  to  salt  water  migratory  fish. 

Mr.  Whipple  —  It  assumes  jurisdiction  for  certain  purposes  evidently,  be-' 
cause  the  shellfish  people  and  even  your  people  heretofore  have  been  here 
on  bills  that  have  been  introduced  in  the  Legislature  many  times,  and  it  was 
in  connection  with  bills  which  were  designed  to  give  State  authority  and 
jurisdiction. 

Mr.  Pelletreau  —  J^ot  to  my  knowledge,  but  I  have  been  informed  that  was 
the  fact. 

Mr.  Whipple  —  What  I  really  was  getting  at  was  why  you  wanted  it  ex- 
cepted from  the  Constitution  if  the  Legislature  has  the  jurisdiction;  why  you 
would  rather  have  the  Legislature  than  this  department  do  it? 

Mr.  Pelletreau  —  Well,  we  don't  want  to  run  any  chance. 

Mr.  Whipple  —  I  wanted  to  find  out  what  the  point  was. 

The  Chairman  —  Is  the  Convention  ready  for  the  question  ? 

( Question. ) 

The  Chairman  —  The  question  arises  on  the  motion  of  Mr.  Quigg  to  strike 
out  the  exceptions  on  lines  12,  13,  14.  All  in  favor  will  signify  by  saying 
Aye,  contrary  minded  No.    The  motion  seems  to  be  lost. 

Mr.  Quigg  —  Mr.  Chairman,  I  ask  for  a  division. 

The  Chairman — A  division  is  asked  for.  All  those  in  favor  of  the  motion 
will  please  rise.  All  those  opposed  will  please  rise.  The  motion  is  lost. 
Ayes  26,  Noes  43. 

Mr.  Quigg  —  I  renew  my  motion  to  strike  out  the  comma. 

The  Chairman  —  Mr.  Quigg  renews  his  motion  to  strike  out  the  comma. 
All  those  in  favor  will  please  say  Aye,  contrary-minded  No.  The  motion  is 
carried. 

Mr.  Wickersham  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Wickersham. 
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Mr.  Wickersham  —  I  move  to  strike  out  the  paragraph  beginning  at  the 
end  of  line  18  to  and  including  line  22  of  page  2,  which  reads:  ''The  Legis- 
lature shall  not  at  any  time  exempt  from  the  regulations  of  the  civil  service 
any  employees  of  the  Conservation  Department  except  the  superintendent, 
temporary  ^nergency  employees  and  laborers/' 

Mr.  Chairman,  it  seems  to  me  that  that  is  imnecessary  for  the  purpose 
of  protecting  the  enforcement  of  the  Civil  Service  Law  and  provision  of  the 
Constitution,  and  it  may  be  opened  to  a  serious  doubt  as  to  whether  or  not  it 
creates  an  exemption  which  goes  beyond  the  limits  of  the  Civil  Service  article. 

I  know  the  clause  has  been  the  subject  of  a  good  deal  of  consideration  by 
the  Conmiittee  and  that  it  was  their  intention  to  preserve  fully  the  protec- 
tion of  the  Civil  Service  Law,  and  yet,  with  all  due  deference  to  them  I  think 
they  have  failed  to  do  it. 

I  don't  tnow,  whether  the  Committee  on  reconsideration,  is  willing  to  striSe 
that  out,  or  whether  they  still  adhere  to  it.  If  they  are  willing  to  strike  it 
out,  I  do  not  want  to  vex  the  ears  of  the  Convention  by  hearing  my  argu- 
ment. 

Mr.  Marshall  —  I  think  you  had  better  continue  your  argument. 

Mr.  Wickersham  —  Now,  Mr.  Chairman,  the  provision  in  the  Constitution, 
contained  in  Section  9  of  Article  V,  provides: 

"Appointment  and  promotions  in  the  civil  service  of  the  State,  and  of  all 
the  civil  divisions  thereof,  including  cities  and  villages,  shall  be  made  accord- 
ing to  merit  and  fitness,  to  be  ascertained,  so  far  as  practicable  by  examina- 
tions, which,  so  far  as  practicable,  shall  be  competitive." 

I  shall  not  read  the  exceptions  because  it  has  nothing  to  do  with  the  subject 
of  my  remarks.  Now,  therefore,  nothing  is  necessary  in  this  article  to  pro- 
tect the  employees  of  this  part  of  the  State's  agency,  because  of  this  civil 
service  provision  which  requires  appointments  to  be  made  by  the  merit  sys- 
tem and  by  examinations,  so  far  as  practicable. 

Therefore,  the  question  for  consideration  is,  what  is  the  effect  of  the 
exception  contained  in  this  article,  it  differing  from  every  other  article  of 
the  Constitution,  creating  any  other  department  of  the  State  government,  and 
which  excepts  the  superintendent,  temporary,  emergency  employees  anfl 
laborers. 

Now,  Mr.  Chairman,  under  the  operation  of  this  constitutional  provision, 
the  Legislature  has  empowered  the  civil  service  provisions,  among  other 
things,  to  apply  the  provisions  of  the  law  by  recognizing  an  exempt  class, 
and  one  of  the  subdivisions  of  the  section  defining  the  exempt  class  is,  in  the 
State's  service,  all  unskilled  laborers  and  such  skilled  laborers  as  are  not  in^ 
eluded  in  the  competitive  class,  or  non-competitive  class;  and  in  the  rules 
which  have  been  made  in  carrying  out  the  provisions  referred  to,  in  rule  fifth, 
the  commission  has  defined  the  following  positions  as  included  in  the  exempt 
class: 

Subdivision  4,  is,  "all  imskilled  laborers  and  such  skilled  laborers  as  are 
not  included  in  the  competitive  or  the  non-competitive  class  ". 

And  then,  under  the  head  of  rule  13,  provision  is  made  for  seasoned  posi- 
tions and  emergency  positions,  and  the  third  subdivision  deals  with  the 
emergency  positions,  and  it  is  that:  "When  an  emergency  requires  that  a 
position  subject  to  non-competitive  examination  shall  be  filled  immediately 
the  appointing  officer  may  select  any  person  available  to  fill  the  vacancy  and 
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if  he  forthwith  notifies  the  Commission  of  such  action  and  within  five  days 
nominates  a  person  for  non-competitive  examination  for  the  vacancy,  the 
account  for  salary  will  be  certified  up  to  the  date  when  such  examination 
has  been  held  and  the  appointing  officer  is  advised  of  the  result.";  and  the 
fourth  division  that  "when  an  emergency  requires  that  a  position  in  the 
competitive  class  be  filled  before  an  appointment  can  be  made  from  the  eligible 
lists  the  appointing  officer  shall  first  request  a  certificatiim,  after  which  he 
may  fill  the  vacancy  without  examination,  reporting  the  name  of  the  appointee 
forthwith  to  the  commission,  and  the  salary  account  will  be  certified  until 
such  time  as  an  appointment  is  made  from  the  eligible  list,  such  temporary 
appointment  not  to  continue  longer  than  ten  days  without  prior  approval 
by  the  commission  in  writing." 

In  other  words,  under  the  permission  of  the  Constitutional  provision,  the 
positions  shall  be  filled,  so  far  as  practicable,  from  competitive  lists;  ihe 
Legislature,  in  the  first  place,  and  the  Conmiission,  in  the  second  place,  recog- 
nizing the  exigencies  of  those  conditions  which  do  not  admit  of  selection  by 
competitive  examination,  providing  for  their  being  otherwise  filled.  I  do 
think,  Mr.  President,  that  it  would  be  a  great  mistake  to  put  in  one  article 
of  the  Constitution  any  greater  exception  from  the  protection  of  the  civil 
service  article  of  the  Constitution  than  is  to  be  found  in  other  articles  creating 
other  departments  of  perhaps  equal  importance  in  the  State  government.  We 
have  this  here;  then  if  we  have  in  the  scheme  of  the  Governor  and  State  Offi- 
cers a  provision  for  tlie  Public  Service  Commissions,  we  will  have  a  provision  in 
the  Constitution  perhaps  excepting  from  the  civil  service  provision  some  official, 
some  imskilled  laborers,  some  emergency  employees.  And  there  will  be  other 
departments,  and  it  will  be  breaking  down  that  protection  which  is  thrown 
around  the  civil  service  of  the  State  by  this  constitutional  provision,  not  one 
line  or  word  of  which  should  be  weakened,  and  not  one  line  or  word  of  which 
can  be  weakened  without  seriously  threatening  the  efficiency  of  the  public 
service  of  the  State. 

Mr.  Meigs  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Meigs. 

Mr.  Meigs  —  I  would  like  to  state,  in  just  about  two  sentences,  the  reason 
why  it  was  necessary  to  put  this  provision  in  this  Proposed  Amendment.  The 
Committee  realized  the  importance  of  removing  the  appointees  of  the  Civil 
Service  Commission,  or  placing  them  under  civil  service,  and  therefore,  they 
suggested  this  form  in  their  amendment.  It  seems  that  last  year  the  Legis- 
lature, before  they  would  grant  an  appropriation  for  the  Conservation  Com- 
mission, insisted  that  the  fire  wardens  should  be  removed  from  the  civil 
service  rules  and  regulations.  Of  course  the  Legislature  had  then  been  so 
active  — 

Mr.  Wagner   (interrupting)  — Mr.  Chairman. 

The  Chairman   (interrupting)  — Will  the  delegate  yield? 

Mr.  Meigs  —  It  was  found  to  be  essential  to  make  this  provision. 

The  Chairman   (interrupting)  —  Will  the  delegate  yield? 

Mr.  Wagner  —  Was  that  done  by  some  members  during  the  last  session  of 
the  Legislature? 

Mr.  Meigs  —  I  don't  know.  That  is  the  statement  that  was  brought  to 
our  committee. 

Mr.  Wagner  —  It  seems  impossible. 
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Mr.  Meig8  —  That  is  the  faet,  and  it  was  to  prevent  the  Legislature  from 
remoYing  these  employes  from  civil  service  regulations  that  it  was  made  a 
constitutional  provision. 

Mr.  Austin  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  question  ? 

The  Chairman  —  Will  Mr.  Meigs  take  the  floor  for  the  purpose  of  answer- 
ing a  question  ? 

Mr.  Austin  —  I  would  like  to  ask,  in  view  of  the  statement  that  that  oc- 
curred during  the  last  Legislature,  if  you  do  not  know  that  the  conservation 
law  has  contained,  for  at  least  seven  or  eight  years,  to  my  personal  knowledge, 
a  provision  that  men  employed  imder  Sections  91  and  92  and  101  of  this 
article  shall,  as  emergency  employees,  be  exonpt  from  the  provisions  of  the 
civil  service  laws  of  this  State,  and  no  such  occurrence  a&  you  referred  to 
ever  took  place  during  the  last  Legislature,  to  the  best  of  my  knowledge  and 
belief.  That  is  a  general  provision  of  law.  It  is  not  an  exemption  provided 
for  in  the  appropriation  bill,  but  has  been  the  law  for  a  number  of  years. 
I  do  not  say  where  I  stand  on  this  proposition,  however. 

The  Chairman  —  Mr.  Meigs. 

Mr,  Meigs  —  I  want  to  say  that  those  provisions  referred  to  emergency  em- 
ployees and  not  fire  wardens.  • 

Mr.  Austin  —  All  men. 

Mr.  Parsons  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Parsons. 

Mr.  Parsons  —  I  think  I  can  clear  up  the  dilemma  on  this  point.    The  sen- 
tence to  which  Mr.  Austin  refers  is  to  be  found  in  Subdivision  4  of  Section  92, 
and  it  reads:     "All  men  employed  under  the  provisions  of  Sections  91,  92  and 
101  of  this  article  shall,  as  emergency  employees,  be  exempt  from  the  pro- 
visions of  the  civil  service  laws  of  this  State."    Now,  earlier  in  Section  92,  in 
Subdivision  2,  there  is  this  provision :     "  The  district  forest  ranger,  the  forest 
ranger,  game  protector,  or  any  other  officer  charged  with  the  duty  of  fighting 
fires,  may,  when  necessary,  employ  men  and  teams  to  fight  forest  fires,  and 
firemen  to  be  known  as  fire  wardens,  to  direct  the  work  of  men  who  are 
actually  engaged  in  fighting  forest  fires."     So  that,  by  the  express  provision 
of  Subdivisions  2  and  4  of  Section  92,  the  fire  wardens  are  taken  out  of  the 
civil  service  law  and  are  treated  as  temporary  emergency  employees.    I  have 
to-day  obtained  from  the  Civil  Service  Commission  a  classification  of  the 
employees.     They  have  no  list,  nothing  under  the  name  of  "  fire  wardens," 
because  the  fire  wardens  all  come  within  this  very  definition  of  temporary 
emergency  employees.    Now,  what  the  Committee  has' done,  when  it  intended 
to  provide  that  the  fire  wardens  should  only  be  appointed  as  the  result  of 
competitive  examination,  is  exactly  the  opposite  of  what  they  intended,  be- 
cause the  fire  wardens  are,  according  to  the  definition,  temporary  emergency 
employees.    By  the  terms  of  this  provision,  which  Mr.  Wickersham  seeks  to 
point  out,  they  are  exempted  from  the  civil  service,  and  therefore  Mr.  Wicker- 
sham's  motion  should  prevail  in  order  to  carry  out  this  provision. 

Mr."  Whipple  —  Mr.  Chairman. 

The  Chairman  —  Will  the  delegate  yield? 

Mr.  Whipple  —  I  rather  want  to  make  a  suggestion  that  Mr.  Parsons  wants 
to  be  right  in  his  statement.  It  says  all  fire  wardens,  but  there  are  different 
fire  wardens.  The  permanent,  paid  fire  wardens  were  left  out  of  the  civil 
service  law  by  intention.     Those  that  are  drafted,  which  you  seem  to  con- 
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found  with  those  who  are  also  out  because  they  are  temporary  —  there  are 
two  kinds  of  ^fire  wardens,  and  I  wanted  you  to  get  it  straight  —  one  is  the 
year-around  man  at  a  good  salary,  and  the  other  is  temporary,  and  neither 
of  them  is  in  the  civil  service. 

Mr.  Parsons  —  In  this  list  from  the  Oivil  Service  Commission  there  is  no 
one  who  is  down  as  a  fire  warden. 

Mr.  Whipple  —  Certainly,  that  is  right. 

Mr.  Parsons  —  The  only  fire  wardens  are  thoee  who  are  referred  to  in  Sec- 
tion 92,'  and  they  come  under  the  classification  of  temporary  emergency  em- 
ployees. Now,  you  do  not  gain  anything  by  keeping  in  this  provision.  If  you 
really  want  to  have  them  under  the  civil  service,  you  gain  more  by  taking 
out  this  provision  than  by  leaving  it  as  it  is  because  of  the  general  provision 
in  the  Constitution. 

Mr.  Westwood  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Westwood. 

Mr.  Westwood  —  As  I  understand  the  proposition  of  the  gentleman  fr<Mn 
Xew  York,  Mr.  Wickersham,  it  is  that  the  present  general  provisions  of  the 
Constitution  are  competent  to  deal  with  the  situation  arising  under  the  pro- 
visions in  relation  to  the  conservation  department.  That  argument  addresses 
itself  to  the  broad  proposition  of  uniformity.  That  uniform  regulations, 
uniform  procedure  is  advisable,  the  distinguished  member  of  the  Committee 
on  Conservation  from  New  York,  Mr.  Marshall,  has  recognized  in  pointing 
out  to  the  Convention  the  advisability  of  using  uniform  language 'and  uniform 
phraseology  in  the  various  articles  and  sections  of  the  Constitution.  At  a 
later  time  I  shall  have  something  to  say  upon  the  principle  of  uniformity  as 
applied  to  other  subjects  that  will  be  under  the  consideration  of  this  Conven- 
tion. But  it  seems  to  me,  as  to  this  proposition,  that,  in  view  of  the  existing 
language  of  the  Constitution,  it  answers  all  requirements  here  that  we  should 
permit  the  gentle  influence  of  those  provisions  to  fall  alike  upon  all  the  de- 
partments of  the  State,  including  the  department  here  under  discussion,  and 
for  that  reason  I  shall  vote  for  the  amendment  oflfered  by  Mr.  Wickersham. 

Mr.  Root  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  New  York,  Mr.  Boot. 

Mr.  Root  —  I  am  very  much  afraid  of  this  provision.  The  doctrine  of 
expressio  uniits  ewcliisio  alteriua  est  is  very  likely  to  apply  to  such  a  pro- 
vision as  this,  and  we  may  find,  instead  of  preventing  the  Legislature  from 
making  undue  exemptions  in  this  department,  we  have  given  a  warrant  to 
the  L^islature  to  make  exemptions  as  to  all  departments.  "  The  legislature 
shall  not  at  any  time  exempt  from  the  regulations  of  the  civil  service  any 
employees  of  the  conservation  department  except",  etc.,  might  imply  that, 
but  for  that  express  and  specific  prohibition,  the  Legislature  has  authority 
to  exempt  from  the  regulations  of  the  civil  service  employees  of  other  de- 
partments. Now  the  regulations  of  the  civil  service  are  determined  by  the 
Constitutional  provision.  If  it  is  practicable  to  select  civil  servants  by  com- 
petitive examination  under  the  general  provision,  the  regulations  must  pro- 
vide that;  if  it  is  impracticable,  the  regulations  should  not  provide  that. 
The  Legislature  can  exempt  only  by  a  declaration  lawfully  —  constitutionally, 
can  exempt  only  by  a  declaration  that  a  particular  employee  or  class  of  em- 
ployees do  not  come  within  the  Constitutional  provision,  do  not  come  witin 
the  regulations  which  the  Constitutional  provision  allows,  that  is  to  say 
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that  it  is  not  practicable  to  ascertain  their  fitness  by  competitive  examination. 
Now,  if  we  put  into  the  Constitution  a  provision  which,  by  necessary  im- 
plication, carries  a  power  in  the  Legislature  to  exempt  the  civil  servants  in 
other  departments  from  these  regulations,  it  must  be  co-extensive  and  can 
be  only  co-extensive  with  the  purpose  of  the  general  provision.  I  think  we 
are  doing  a  very  dangerous  thing,  and  I  hope  the  Convention  will  not  run 
the  risk  of  weakening  the  effect  of  the  whole  civil  service  provision  for  the 
purpose  of  trying  to  strengthen  it  in  regard  to  this  particular  department. 

The  Chairman  —  Is  the  Committee  ready  for  the  question? 

Delegates —  Question. 

Mr.  Marshall  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Marshall. 

Mr.  Marshall  —  I  recognize  the  force  of  the  arguments  that  have  been 
presented  here  by  the  President  of  the  Convention  and  Mr.  Wickersham,  and 
yet  it  is  very  important  to  bear  in  mind  certain  facts,  which,  as  I  imder- 
&tand  it,  were  the  occasion  of  the  insertion  in  this  section  of  the  words  which 
it  is  now  desired  to  strike  out. 

The  Chairman  —  If  Mr.  Marshall  will  suspend  for  one  moment,  I  will  sug- 
gest that,  as  I  understand  the  rules,  we  must  adjourn  at  six-thirty,  unless  the 
majority  leader  makes  some  other  motion. 

Mr.  Wickersham  —  I  move  that  the  session  be  continued  until  action  is 
taken  on  the  first  section. 

The  Chairman — ^All  in  favor  of  the  motion  will  say  Aye,  contrary  No. 
The  motion  is  carried. 

Mr.  Marshall  —  The  gentlemen  should  know  that  one  of  the  most  impor- 
tant provisions  in  our  conservation  law  to-day  is  that  which  deals  with  the 
subject  of  fire  wardens  and  forest  rangers.  Unless  we  have  in  those  positions 
men  who  are  qualified,  unless  we  take  those  positions  out  of  practical  politics, 
the  whole  system  will  fall  down.  Under  the  existing  practice,  imder  the 
existing  legislation,  as  pointed  out  by  Mr.  Parsons,  and  as  indicated  by  Mr. 
Whipple,  the  fire  wardens,- both  the  permanent  ones  and  the  temporary  ones, 
are  outside  of  the  civil  service.    They  are  exempted. 

Mr.  Foley  —  Will  the  gentleman  yield? 

The  Chairman  —  Will  the  gentleman  yield? 

Mr.  Marshall  —  I  will. 

Mr.  Foley  —  Does  the  gentleman  recognize  that  his  language  is  imfortu- 
nate  ?  There  is  no  such  thing  as  exemption  from  civil  service.  What  I  assume 
you  meant  —  I  do  not  think  even  the  language  of  this  amendment  carries 
with  it  the  intention  of  the  Committee.  The  exempt  class  is  within  the  civil 
service. 

Mr.  Marshall  —  However  unfortunate  that  language  may  be  is  beside  the 
question  now.    We  are  discussing  not  words,  but  the  idea. 

Mr.  Wagner  —  Mr.  Chairman,  will  the  gentleman  yield  to  just  one  other 
question  ? 

Mr.  Marshall  —  Yes. 

Mr.  Wagner  —  Supposing  the  Legislature  should  pass  an  act  exempting  a 
certain  position  from  civil  service,  using  the  word  "  exempt ",  and  that  is  a 
position  in  which  it  is  practicable  to  have  a  competitive  examination  — 

Mr.  Marshall  (interrupting)  — It  would  probably  be  an  imconatitutional 
act. 
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Mr.  Wagner  —  Exaetly. 

Mr.  Boot — Mr.  Chairman,  might  it  not  be  a  violation  of  duty  to  pay  com- 
pensation to  any  person  appointed  in  that  way? 

Mr.  Marsliall  —  It  imdoubtedly  would. 

Mr.  Root  —  Does  not  that  remedy  exist? 

Mr.  Marshall  —  The  trouble  is  that  we  have  be«i  going  on  for  years  under 
a  system  which  —  whether  the  law  is  constitutional  or  not,  I  cannot  here  deter- 
mine, because  I  am  not  sitting  in  a  judicial  capacity  —  which  has  passed 
muster  and  which  has  been  acted  upon  for  many  years,  with  the  result  of  a 
distinct  injury  to  the  State.  The  idea  of  those  who  desired  to  put  this  clause 
into  the  provision  which  we  are  now  considering  was  not  to  weaken  the  civil 
service  in  any  of  its  arms  besides  that  of  conservation,  but  to  emphasize  that, 
at  least  with  regard  to  this,  there  shall  be  no  exemption  with  respect  to  the 
en^loyees  of  the  Conservation  Department.  I  certainly  should  be  the  last 
one  to  attempt  to  weaken  the  civil  service,  or  to  use  any  language  which 
would,  imder  the  rule  or  interpretation  to  which  the  President  referred  — 
expressio  unius  —  cut  down  the  operation  of  the  civil  service  provisicm,  but 
I  Uiink  that  when  we  consider  the  facts  which  I  will  brieflv  mention  in  a 
moment,  the  language  here  will  be  seen  to  be  only  by  way  of  emphasizing 
that  which  is  now  in  the  civil  service  provision.  It  is  not  excepting  anything 
from  the  civil  service,  but  it  is  merely  pointing  out  that,  in  respect  to  on« 
class  of  officials,  as  to  whom  there  has  existed  a  gross  abuse  during  a  long 
period  of  time,  there  shall  be  given  greater  ^ciency  and  efficacy  to  the  civil 
service  provision;  in  other  words,  that  there  shall  be  placed  in  it  some  teeth 
which  will  apply  at  least  to  the  subject  of  conservation. 

Let  me  make  my  statement  of  facts  as  they  have  come  imder  my  personal 
observation.  I  pass  a  portion  of  my  summers  in  the  Adirondack  mountains. 
I  have  been  quite  observant  of  ccaiditi(ms  there.  I  have  been  alarmed  over 
and  over  again  with  respect  to  the  frequency  of  fires  in  that  region,  and  I 
have  given  instructions  to  every  man  over  whom  I  can  exercise  any  influence 
or  authority  to  be  very  careful  with  respect  to  giving  notice  of  the  discovery 
of  fires  in  their  incipient  stages.  I  myself  have  on  several  occasions  dis- 
covered fires  and  have  attempted  to  give  warning,  and  my  experience  has  been 
in  that  region  that  the  fire  wardens  are  generally  not  to  be  found  when  the 
occasion  arises  for  action,  because  they  are  men  who  are  employed  because 
of  their  political  efficiency,  their  efficiency  in  nmning  caucuses  and  getting 
out  the  vote  at  the  proper  time.  I  have  found  that  the  men  who  are  em- 
ployed in  these  responsible  positions  were  men  who  were  engaged  in  other 
employments  and  occupations,  dealers  in  ice,  in  coal,  in  wood,  in  mowing 
machines  —  men  who  run  hotels  or  who  were  engaged  in  other  vocations  and 
avocations  —  and  when  they  were  needed  they  could  not  be  reached  on  the 
telephone.  There  have  been  occasions  when  private  individuals  were  obliged 
to  fight  fires.  I  myself  have  had  occasion  to  man  the  pumps  for  the  purpose 
of  putting  out  a  fire  which  would  have  been  a  most  destructive  one,  merely 
because  private  individuals  had  to  perform  public  duties,  there  being  nobody 
who  was  charged  with  the  duty  of  fire  warden  in  that  particular  region  that 
could  be  found  at  the  time  of  the  emergency.  I  have  also  found  that  when 
they  were  asked  to  help  they  were  utterly  helpless,  they  were  entirely  desti- 
tute of  resources,  they  allowed  matters  to  go  along  in  a  slipshod  way.  I  know 
that,  in  1906,  when  there  raged  enormous  fires  in  that  region  of  the  Adircm-' 
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dacks,  one  fire  warden  of  a  town  which  was  menaced  by  the  conflagration 
was  called  up  by  his  wife  and  was  informed  of  the  fire.  He  was  engaged, 
at  four  dollars  a  day,  as  guide  to  a  gentleman  who  maintained  a  camp  about 
twenty-five  miles  away  from  the  scene  of  his  duties.  He  merely  gave  in- 
structions to  his  wife  as  to  what  she  should  do  and  remained,  like  Sheridan, 
twoity  miles  away  at  the  time  when  the  fire  was  going  on  and  the  woods  were 
burning  up. 

Now,  my  idea  is  that  we  cannot  be  too  emphatic  in  the  Constitution  with 
regard  to  this  subject.  No  more  politics  in  conservation!  No  more  excuses 
with  regard  to  subjects  of  this  character!  Let  the  civil  service  rules  control 
with  regard  to  all  of  the  employees  within  this  department.  I  would  be  en- 
tirely willing  to  strike  out  the  exception  at  the  end  of  this  clause,  but  not 
the  prohibition  against  the  passage  of  any  laws  which  would,  directly  or 
indirectly,  exempt  from  the  operation  of  the  civil  service,  the  men  who  act 
as  employees  of  the  Conservation  Department. 

Mr.  Wickersham  —  Will  the  delegate  yield? 

Mr.  Marshall  —  Certainly. 

Mr.  Wickersham  —  Will  he  explain  how,  by  striking  out  the  exception  and 
leaving  this  in  here,  he  proposes  to  take  his  fire  wardens  out  of  politics  any 
more  emphatically  than  the  Constitution  of  the  State  under  the  last  section 
of  the  fifth  article  proposes  to  do? 

Mr.  Marshall  —  Yes. 

Mr.  Wickersham  —  I  would  like  an  explanation  of  that. 

Mr.  Marshall  —  My  explanation  would  be  that,  on  top  of  the  constitutional 
provision  which  requires  the  civil  service  to  be  employed  where  practicable, 
the  Legislature  is  also  admonished  by  the  Constitution  that  they  shall  not  do 
what  they  have  heretofore  done  in  attempting  to  create  exemptions  from  the 
civil  service  of  the  employees  of  the  Conservation  Department. 

Mr.  Wickersham  —  Will  the  delegate  yield  ? 

The  Chairman  —  Will  the  delegate  yield  ? 

Mr.  Marshall  —  Certainly. 

Mr.  Wickersham  —  Then,  do  I  understand  that,  by  putting  a  provision  in 
the  Constitution  telling  the  Legislature  that  it  must  not  do  unconstitutional 
acts  which  it  has  done  in  the  past,  you  propose  to  find  a  constitutional 
remedy  ? 

Mr.  Marshall  —  No.  I  merely  say  that  by  way  of  emphasis,  and  as  an 
interpretation  of  the  Constitution.  Unfortunately  the  constitutional  pro- 
vision as  to  the  civil  service  resembles  a  bam  door  in  the  facilities  of  driving 
through  that  it  affords  the  Convention.  This  clause  is  intended  as  a  stop-gap 
placed  within  that  doorway  in  so  far  as  the  employees  of  the  Conservation 
Department  are  concerned. 

Mr.  Wickersham  —  Will  the  delegate  yield? 

Mr.  Marshall  — I  will. 

Mr.  Wickersham  —  Will  he  state  how,  by  exempting  an  important  class  of 
•employees  from  the  dvil  service  provisions,  he  is  going  to  close  up  the  door? 

Mr.  Marshall  -7- 1  do  not  exempt  anybody.  The  provision  is  that  they  shall 
not  at  any  time  exempt  from  the  requirements  of  the  civil  service  any 
employees  of  the  Conservation  Department;  in  other  words,  that  is  a  declara- 
tion that  there  shall  not  be  an  exemption,  not  that  there  shall  be.  There  was 
inserted,   at   the   suggestion   of  the  Conservation   Commission,   the   phrase, 
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"except  the  superintendent,  temporary  emergency  employees  and  laborers". 
I  am  perfectly  willing  to  strike  that  out. 

Mr.  Wickersham  —  Will  the  delegate  yields 

Mr.  Marshall  —  Certainly. 

Mr.  Wickersham  —  Would  it  not  be  better,  for  the  sake  of  uniformity,  to 
put  a  similar  declaration  in  every  article  of  the  Constitution  which  creates 
State  ofl^ials?  And  then,  after  all,  would  he  have  gained  anything  further 
than  is  gained  by  the  Constitution  in  the  ninth  section  of  the  fifth  article 
when  it  is  declared  that  '* Appointments  and  promotions  in  the  civil  service 
of  the  State ",  etc.,  "  shall  be  made  according  to  merit  and  fitness  to  be 
ascertained  so  far  as  practicable,  by  examinations,  which,  so  far  as  practicable, 
shall  be  competitive^?  Do  you,  by  declarations,  by  separations  or  by  em- 
phasis, or  by  putting  it  in  every  other  article  of  the  Constitution,  add  any- 
thing to  that  plain  and  specific  language  and  if  it  comes  to  the  question  of 
administration  do  you  think  you  can  control  that  or  make  it  more  effective 
by  reiterating  in  the  Constitution  that  plain,  simple  declaration? 

Mr.  Marshall  —  I  should  say  that  it  was,  in  view  Of  the  abuses  to  which  I 
have  called  attention  and  which  require  redress  and  which,  because  i>f  thjp 
length  of  time  during  which  these  abuses  have  continued,  have  almost  ripened 
into  a  right.  I  was  shocked  a  number  of  years  ago  by  a  decision  of  the  Court 
of  Appeals  which  was  to  the  effect  that  where  a  violation  of  the  Constitution 
had  been  long  continued  it  was  practically  an  amendment  of  the  Constitu- 
tion, and  I  am  afraid  that  if  we  permit  the  continuance  of  this  violation 
without  setting  our  faces  against  them  by  express  terms  we  may  perhaps 
recognize  that  which  has  been  in  the  past  a  violation  of  the 'Constitution  ac- 
cording to  some  interpretations  and  create  the  very  evil  that  we  should  be 
swift  to  redress. 

Mr.  Wagner  —  Will  the  delegate  yield? 

The  Chairman  —  Will  the  delegate  yield? 

Mr.  Marshall  —  Certainly. 

Mr.  Wagner  —  By  striking  out  the  exception  here  you  want  to  accomplish 
this  purpose,  I  take  it,  that  no  employee  of  the  conservation  department  can 
be  appointed  except  after  a  competitive  examination? 

Mr.  Marshall  —  Yes. 

Mr.  Wagner  —  That  is  your  point. 

Mr.  Marshall  —  That  is  exactly  in  conformity  with  the  regulations  of  the 
civil  service. 

Mr.  Wagner  —  Now,  the  language  you  have  here,  Mr.  Marshall,  in  my 
judgment,  does  not  accomplish  that.  You  -provide  that  no  employee  shall  be 
exempt  from  the  regulations  of  the  civil  service.  Now,  the  civil  service  regu- 
lates all  appointments,  exempt,  competitive  and  non -competitive.  No  one  in 
any  State  department  can  be  appointed  to  a  State  position  except  the  position 
is  first  made  exempt  by  regulation  of  the  civil  service  department,  so  that  all 
you  provide  here  is  that  he  shall  be  appointed  pursuant  to  a  regulation  of 
the  commission,  but  still  you  do  not  accomplish  what  you  propose  to  accom- 
plish. 

Mr.  Marshall  —  You  say,  what  I  do. 

Mr.  Wagner  —  I  mean,  what  the  language  is. 

Mr.  Marshall  —  I  did  not  frame  this.  This  provision  was  formulated  by  a 
member  of  the  Committee  who  has  had  to  do  with  the  subject  of  civil  service 
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and  the  language  was  obtained  from  the  civil  service  commission,  but  what 
I  am  contending  for  is  not  the  precise  words  here.  The  idea  is  what  I  am 
contending  for,  namely,  that  the  civil  service  should  apply  in  all  of  its  fullness 
and  vigor  to  the  employees  of  the  conservation  department. 

'Mr.  Wagner  —  I  would  like  to  have  some  one  acquainted  with  the  procedure 
answer  that  point.  I  think  if  you  want  to  accomplish  what  you  are  after, 
what  you  have  got  to  say  is  that  no  appointment  can  be  made  to  any  position 
under  the  civil  service  except  as  the  result  of  a  competitive  examination. 

The  Chairman  —  The  Chair  suggests  that  if  this  motion  prevails,  the  de- 
bate that  is  now  going  on  will  not  be  material,  and  it  is  suggested  that  that 
be  held  over  until  we  pass  on  this  motion. 

Mr.  J.  L.  O'Brian — ^Mr.  Chairman. 

The  Chairman  —  Mr.  J.  L.  O'Brian. 

Mr.  J.  L.  O'Brian  —  I  earnestly  hope  that  Mr.  Wickersham's  motion  will  not 
prevail,  although  I  do  not  intend  to  speak  at  length  upon  it.  I  am  looking 
at  it  simply  from  the  standpoint  of  the  present  constitutional  provision  in 
respect  to  civil  service.  This  sentence  is,  with  all  due  respect  to  the  framer, 
rather  clumsily  framed,  but  my  objection  is  not  so  much  to  the  phraseology 
as  to  the  implication  which  it  contains. 

"  The  Legislature  shall  not  at  any  time  exempt  from  the  regulations  of  the 
civil  service  any  employees,"  etc.  Now,  as  Mr.  Wagner  has  pointed  out, 
regulations  are  made  by  the  State  Civil  Service  Commission,  and  this  seems 
to  contemplate  that  there  are  times  when  the  Legislature  does  interfere  with 
those  r^ulations.  But  that  is  not  the  difficulty.  The  difficulties  come  when 
the  courts,  if  this  clause  were  left  in  this  document,  come  to  construe  the 
old  civil  service  section  which  provides  that  all  appointments  sh&U  be 
made  according  to  merit  and  fitness  which  shall  be  ascertained,  so  far  as 
practicable,  by  competitive  examination  —  when  the  courts  come  to  construe 
that  section,  they  will  be  confronted  with  this  section,  and  they  will  be 
obliged  to  read  the  two  together.  And  there  will  always  be  an  ingenious 
coimsel  who  will  assert  that  in  some  way  the  Constitution-framers  intended 
'that  the  two  sections  should  be  read  together,  and  that  there  were  times  when 
the  Legislature  made  arbitrarily  exempt  from  examination  certain  classes  of 
employees,  whether  or  not  competitive  examinations  were  practicable.  Now, 
Mr.  Chairman,  I  do  not  desire  to  be  heard  at  length  but  I  wish  to  say  that, 
Hn  my  opinion,  and  it  is  based  solely  on  the  fact  that  I  have  had  some 
experience  in  trying  cases  of  this  character,  it  would  be  a  very  dangerous 
thing  to  put  anything  in  any  other  part  of  this  Constitution  which  would 
throw  doubt  upon  the  interpretation  of  the  present  section  and  I  certainly 
hope  that  the  whole  sentence  will  be  stricken  out. 

Delegates  —  Question. 

Mr.  Clinton  —  Mr.  Chairman,  I  want  to  make  an  explanation  on  behalf  of 
the  members  of  the  Committee. 

The  Chairman  —  The  gentleman  from  Erie,  Mr.  Clinton. 

Mr.  Clinton  —  I  notice  the  warning  hand  of  the  Chairman,  but  I  do  not 
wish  to  make  an  argument.  For  myself,  and  for  other  members  of  the  Com- 
mittee, any  particularly  for  the  member  of  the  Committee  who  presented  this 
language,  I  wish  to  say  this,  that  we  understood  that  this  provision  was 
satisfactory  to  the  Civil  Service  Commission.  That  was  incorrect.  The 
Civil  Service  Commission  objected  to  any  provision  going  in,  I  am  informed, 
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but  said  that  if  one  must  go  in,  then  they  preferred  this  language.  I  do 
not  wish  the  Convention  to  have  the  idea  that  the  Civil  Service  Commission 
has  in  any  way  approved  this  clause. 

Mr.  Eoot  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  New  York,  Mr.  Root. 

Mr.  Root  —  I  want  to  make  a  suggestion,  in  full  sympathy  with  the  pur- 
pose of  Mr.  Marshall.  It  is  that,  instead  of  undertaking  to  make  the  pro- 
vision about  the  application  of  the  Civil  Service  rule  relating  to  this  par- 
ticular department,  which  would  weaken  it  as  to  every  other  department,  there 
should  be  put  in  a  clause  making  it  the  special  duty  of  this  commission  to 
see  that  no  employee  was  appointed,  or,  if  appointed,  was  paid,  unless  ap- 
pointed in  accordance  with  the  Civil  Service  provision  in  the  Constitution,  so 
that  it  would  be  somebody's  specific  duty,  this  commission's  specific  duty,  to 
see  to  it  that  nobody  is  appointed  or  paid  unless  in  accordance  with  the 
general  provisions. 

Mr.  Wickersham  —  Will  the  delegate  from  New  York  yield  for  a  question? 
Does  he  mean  this  commission  or  the  Civil  Service  Commission?  The  Civil 
Service  Commission  would  apply  to  all  the  departments  of  the  government. 

Mr.  Marshall  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  New  York,  Mr.  Marshall. 

Mr.  Marshall  —  In  line  with  the  suggestion  made  by  the  President,  I  have 
this  suggestion  to  make,  as  I  certainly  never  am  a  stickler  for  words.  It  is 
only  the  idea  that  I  wish  to  emphasize.  I  suggest  that  it  should  read  as 
follows:  "None  of  the  employees  of  the  Conservation  Department,  except  the 
superintendent,  his  deputy,  secretary,  temporary  emergency  employees  and 
laborers,  shall  be  placed  in  the  exempt  class  of  the  civil  service,"  or  words  to 
that  effect. 

Mr.  Wickersham  —  Mr.  Chairman,  I  sincerely  hope  that  will  not  be  adopted. 
That  is  exactly  what  we  are  trying  to  avoid,  the  creation  of  exceptions  to 
the  Civil  Service  Law  in  the  different  provisions  of  this  Constitution.  Mr. 
Root's  suggestion  to  put  upon  the  Civil  Service  Commission  the  duty  to  see 
that  nobody  shall  be  appointed  except  pursuant  to  the  civil  service  regula- 
tions and  that  nobody  shall  be  paid  unless  so  appointed,  would,  of  course, 
apply  to  all  the  departments,  but  if  we  should  put  this  exception  here  in 
this  particular  one  we  would  have  to  repeat  it  in  every  other  department  of 
the  State. 

Mr.  F.  L.  Young  —  Mr.  Chairman,  may  I  make  another  suggestion?  I 
understand  that  no  department  is  permitted  to  pay  any  employee  without 
certification  by  the  Civil  Service  Commission;  now,  is  that  right? 

A  Delegate  —  That  is  true. 

Mr.  Schurman  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Schurman. 

Mr.  Schurman  —  It  seems  to  me,  after  listening  to  this  discussion,  that 
we  are  all  interested  in  sound  principles  of  civil  service,  and  that,  even  if  the 
last  sentence  of  this  section  were  stricken  out,  the  interests  of  the  Conserva- 
tion Department  would  be  completely  protected;  that  that  sentence  does 
nothing  to  strengthen  their  interests,  and  that  the  retention  of  the  sentence 
may  imperil  the  application  of  sound  civil  aenrice  principles  to  other  depart- 
ments of  the  State.     I  hope  therefore  that  it  may  be  stricken  out. 

Delegates  —  Question. 
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Mr.  Rhees  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  Monroe,  Mr.  Rhees. 

Mr.  Rhees  —  Just  one  word  on  behalf  of  the  Committee  on  Civil  Service. 
I  believe  that  it  is  in  the  interest  of  the  general  welfare  of  the  State  that 
this  provision  should  not  be  in  the  Constitution. 

Ihe  Chairman  —  The  question  is  upon  the  motion  to  strike  out.  All  those 
in  favor  of  the  motion  will  signify  by  saying  Aye,  contrary  minded  No.  Th^ 
motion  is  carried.  ,  i 

The  motion  now  is  upon  the  adoption  of  the  whole  article. 

Mr.  Austin  —  Mr.  Chairman,  I  want  to  introduce  one  more  amendment. 

The  Chairman  —  The  Chair  recognizes  Mr.  Austin  of  Greene. 

Mr.  Wickersham  —  Mr.  Chairman,  I  think  we  had  better  take  a  recess. 

Mr.  Austin  —  This  will  only  take  a  moment. 

Mr.  Wickersham  —  I  imderstand  there  are  some  others. 

The  Chairman  —  The  Chair  suggests  to  the  minority  leader  that  there  will 
probably  be  a  good  many  more  amendments  made  to  section  1. 

Mr.  ^Marshall  —  I  have  an  amendment  myself. 

Mr.  Wickersham  —  Mr.  Chairman,  I  move  that  the  Committee  recess  un- 
til »:  30. 

Mr.  Wagner  —  Rise? 

Z\iT.  W^ickersham  —  Under  the  rule  adopted  by  the  Convention,  I  understand 
that  the  Committee  can  recess  imtil  8:30.  I  therefore  move  that  the  Com- 
mittee take  a  recess  until  8:30. 

The  Chairman — ^AU  those  in  favor  of  that  motion  will  say  Aye,  contrary- 
minded  No.     The  motion  is  carried. 

Whereupon  at  6:40  p.  m.  the  Committee  took  a  recess  until  8:30  p.  m. 


EVENING  SESSION 

The  Chairman —  (Mr.  J.  G.  Saxe). 

The  Committee  of  the  Whole  will  come  to  order.  Delegates  will  take  their 
seats. 

The  Chair  recognizes  the  gentleman  from  Greene. 

The  Clerk  will  read  the  amendment  of  the  gentleman  from  Greene. 

The  Secretary  —  By  Mr.  Austin.  On  page  2,  line  17,  strike  out  the  words 
"  and  fix  his  compensation  ",  page  2,  line  18  strike  out  the  words  "  and  fix 
their  compensation  ". 

Mr.  Austin  —  Mr.  Chairman,  I  just  want  to  say  two  or  three  words  more 
in  reference  to  that  proposal. 

No  other  body  in  the  State,  no  other  officer  of  the  present  Constitution  has 
the  power  which  it  is  proposed  here  to  give  to  this  commission  to  fix  com- 
pensation. That  is  distinctly  the  duty  of  the  Legislature  or  a  matter  to  be 
considered  in  the  budget  if  we  adopt  the  budget  system.  It  does  not  make 
any  difference  whether  the  commission  fixes  the  salary,  if  the  Legislature  does 
not  choose  to  appropriate  the  money  to  pay  it,  you  cannot  get  it,  and  it  fa 
perfectly  useless  in  my  judgment  to  put  such  a  provision  in  the  Constitution. 
I  think  it  ought  to  come  out  because  no  other  department  has  the  power  and 
no  other  department  it  is  proposed  shall  have  the  power  by  the  report  of 
the  Committee  on  Governor  and  Other  State  Officers. 
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The  Chairman  —  Is  there  anything  further  to  be  said  about  this  Proposed 
Amendment  ? 

(Question,  question.) 

The  Chairman — ^AU  those  in  favor  of  the  amendment  will  signify  it  by 
saying  Aye,  Contrary  minded  No.    The  motion  is  carried. 

Mr.  R.  B.  Smith  —  Mr.  Chairman,  I  offer  the  following  amendment. 
The  Chairman  —  The  gentleman  from  Onondaga,  Mr.  Smith. 
Mr.  R.  B.  Smith  —  On  page  2,  line  8,  strike  out  the  words  "prevention  of 
pollution." 

I  make  this  motion  because  I  am  absolutely  in  doubt  as  to  the  meaning 
of  the  term  and  particularly  in  the  connection  in  which  it  is  used.  If  it  is 
the  intention  of  the  Committee  to  confine  the  jurisdiction  of  this  Conunissidn 
to  the  powers  now  exercised  by  the  Conservation  Commission  relative  to  the 
pollution  of  streams  where  certain  dye  stuflfs  and  other  deleterious  matter  is 
prevented  from  being  emptied  into  the  streams  in  quantities  injurious  to  fish 
or  to  the  propagation  of  fish,  that  is  one  proposition.  If  it  is  intended  to 
take  from  the  Department  of  Health  the  power  which  it  now  exercises  ex- 
clusively over  the  public  potable  waters  and  also  over  the  public  waters  of 
the  State  then  I  am  absolutely  opposed  to  it  because  the  Department  of 
Health  should  have  absolute  jurisdiction  in  that  respect.  Now  it  is  used  in 
the  clause  which  relates  to  the  control  and  conservation,  prevention  of  pollu- 
tion and  regulation  of  the  waters  of  the  State.  Everything  except  "  pollution  " 
relates  to  the  regulation  of  streams  and  water  storage  propositions  with 
which  we  are  familiar.  Now  if  it  is  to  prevent  the  pollution  of  streams 
simply  with  respect  to  the  construction  of  dams  and  the  regulation  of  the 
flow  of  water,  it  seems  to  me  absurd. 

The  next  clause  relates  to  fish.  The  next  clause  relates  to  fish  and  starts 
with  "  The  protection  ".  Now  if  it  is  intended  to  confine  the  jurisdiction  of 
the  Conservation  Commission  to  the  purposes  of  the  Commission  now,  as  to 
the  protection  of  fish  the  word  "  protection  "  fully  covers  it  and  I  regard  it 
as  surplusage.  In  any  event  whatever  construction  was  intended  by  the 
Committee  should  be  made  clearer  I  think  because  I  apprehend  difSculties 
will  follow  from  it  and  particularly  unless  the  powers  and  duties  of  the 
Health  Department  are  specified  in  the  Constitution. 

Mr.  Marshall  —  Mr.  Chairman,  I  am  very  glad  to  have  had  this  question 
asked  so  that  we  may  in  the  course  of  debate  indicate  what  the  intention  of 
the  Committee  is  in  this  regard.  I  don't  understand  that  the  question  is  di- 
rected to  any  other  clause. 

Now,  the  idea  is  that  we  are  dealing  with  the  general  subject  of  conserva- 
tion, the  conservation  of  the  natural  resources  of  the  State.  That  takes  in 
these  various  heads  which  have  been  referred  to,  particularized  by  Mr. 
landreth  in  the  remarks  he  made  this  afternoon  on  this  subject.  The  subject 
of  water  is  one  of  the  important  ones.  W«  are  considering  the  waters  of 
the  State  in  their  various  uses;  we  are  considering  conservation  of  the  waters 
and  prevention  of  their  pollution.  Now,  the  prevention  of  the  pollution  of 
^''fttcrs  has  to  do  not  only  with  the  question  of  the  propagation  of  fish  or 
protection  of  fish  —  that  is  an  incident  to  the  protection  of  fish.  I  called  at- 
tention this  afternoon  to  Section  150  of  the  Conservation  Law,  and  other  sec- 
tions of  the  Conservation  Law  which  relate  particularly  to  the  subject  of  the 
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protection  of  shellfish  and  the  correction  of  the  dangers  to  which  they  would 
be  subjected  by  the  pollution  of  water  and  the  various  provisions  of  the  law 
which  sought  to  nullify  the  efforts  made  by  some  people  to  pollute  water  in 
such  a  manner  as  to  destroy  or  endanger  the  life  of  shellfish  or  make  them 
the  vehicles  of  contamination  and  the  carriers  of  disease. 

Now  this  pollution  may  also  relate  to  the  potable  waters  of  the  State. 
It  certainly  should  be  within  the  power  of  the  conservation  department  to 
protect  the  potable  waters  of  the  State  from  pollution,  and  likewise  to  deal 
generally  with  the  waters.  Now,  the  Conservation  Commission  is  dealing  in 
a  general  way  with  this  subject,  in  a  supervisory  way,  whereas  the  Board  of 
Health  deals  with  only  a  certain  phase  of  the  water  question,  the  pollution 
of  water  as  it  may  affect  the  public  health  in  some  particular  locality.  The 
Conservation  Commission  would  not  carry  out  any  particular  regulation  in 
that  regard,  but  would,  at  most,  point  out  what  the  dangers  are  from  pollu- 
tion, the  existence  of  pollution,  if  that  is  discovered,  and  set  the  Department 
of  Health  in  motion  wherever  the  public  health  may  be  aflFected,  so  as  to 
counteract  the  effects  of  pollution.  There  is  no  inconsistency  between  the 
two.  One  merely  deals  in  a  supervisory  capacity  and  the  other  is  to  carry 
out  a  special  function  so  far  as  it  relates  to  the  public  health,  and  in  that 
regard  the  Board  of  Health  would  deal  merely  with  that  aspect  of  the 
question. 

■Mr.  Parsons  —  Will  the  gentleman  yield? 

Mr.  Marshall  —  Yes. 

Mr.  Parsons  —  I  understand  that  the  Board  of  Health  in  its  regulations 
provides  that  in  the  case  of  reservoirs  no  habitation  shall  be  within  a  certain 
number  of  feet.  That  is  to  prevent  pollution  of  the  water.  Would  this 
tiancfer  thai  ^unction  from  the  Board  of  Health? 

Mr.  Marshall  —  Not  at  all.  There  is  no  intention  that  this  Conservation 
Commission  ah^U  deal  with  particulars.  They  deal  with  the  general  subject, 
whereas  the  special  question  of  the  public  health  as  it  is  affected  by  the  pol- 
lution of  waters  would  come  within  the  executive  powers  or  the  administra- 
tive powers  of  the  Board  of  Health. 

Mr.  Parsons  —  But  the  Board  of  Health  in  a  way  exercises  administrative 
powers  because  it  possesses  — 

Mr.  Marshall  —  Yes,  special  functions  with  regard  to  public  health.  There 
are  numerous  bodies  in  this  State  which  deal  with  certain  subjects.  It  is 
utterly  impossible  to  define  a  subject  so  far  that  you  could  only  have  one 
phase  of  it  dealt  with  by  one  office  and  another  phase  dealt  by  another. 

Mr.  Bannister  —  As  a  matter  of  fact  if  the  Conservation  Commission  did 
its  duty  in  the  prevention  of  the  pollution  of  waters  for  the  preservation 
of  fish,  would  it  not  incidentally  relieve  the  health  board  of  any  necessity 
of  undertaking  those  matters? 

Mr.  Marshall  —  It  might;  but  the  two  would  co-operate.  The  two  would 
look  to  the  same  thing,  only  the  powers  of  the  Commission  are  general  and 
in  the  direction  of  preservation  and  conservation  whereas  the  board  of  health 
deals  with  the  one  particular  aspect  of  the  subject,  the  effect  of  pollution 
"Upon  the  public  health  as  distinguished  from  the  general  aspect  of  con- 
servation. 

Mr.  Deyo  —  Mr.  Chairman,  will  the  gentleman  yield? 

The  Chairman  —  Will  the  delegate  from  New  York  yield? 
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Mr.  Marshall  —  Certainly. 

Mr.  Deyo  —  Under  this  provision  if  it  should  be  adopted  what  board  or 
what  body  would  determine,  would  have  the  right  to  control  or  prohibit  the 
discharge  of  sewers  into  the  rivers? 

Mr.  Marshall  —  The  State  Board  of  Health  would  undoubtedly  take  charge 
of  that;  but  if  the  Conservation  Department  should  learn  of  the  fact  of  such 
sewage  discharge  into  the  waters  of  the  State,  the  natural  thing  would  be 
for  them  to  call  the  attention  of  the  Board  of  Health  or  the  public  authori^ 
ties  generally  to  the  fact  and  if  the  Board  of  Health  should  neglect  its 
duties  undoubtedly  it  might  report  the  subject  to  the  appointing  power  so 
that  there  would  be  another  means  for  dealing  with  a  subject. 

As  I  was  about  to  say  when  I  was  interrupted  by  these  questions,  which 
are  of  course  entirely  proper,  it  is  an  utter  impossibility  in  the  Constitution 
to  define  with  particularity  where  the  authority  as  to  one  particular  subject 
begins  or  another  ends,  because  they  are  apt  to  run  into  each  other.  With 
our  very  complex  life  and  government  there  are  innumerable  subjects  in  which 
several  departments  of  the  government  might  become  interested.  We  are 
getting  to  the  point  in  many  directions  where  the  executive  department,  the 
legislative  department,  and  the  judicial  department  sometime  find  them- 
selves very  much  entangled.  But  these  things  will  have  to  work  out  by  a 
process  of  natural  elimination  and  natural  definition.  The  only  idea  I  desire 
however  to  impress  upon  the  gentlemen  asking  these  questions  is  that  the 
Conservation  Department  is  supposed  to  look  at  this  entire  subject  in  ita 
broad,  general  aspects,  whereas  the  Board  of  Health  in  this  particular  re- 
spect is  looking  at  it  in  the  aspect  of  the  question  which  protects  that  specific 
subject  which  comes  legitimately  within  the  purview  of  the  powers  of  the 
Board  of  Health. 

Mr.  Parsons  —  Mr.  Chairman,  will  the  gentleman  yield? 

Mr.  Marshall  —  I  think  so. 

Mr.  Parsons  —  If  the  Constitution  only  mentions  the  prevention  of  pollution 
once  and  when  it  does  mention  it  mentions  it  in  connection  with  powers 
granted  to  the  Conservation  Department  might  the  thought  not  hold  that 
it  was  intended  that  the  prevention  of  pollution  of  water  should  be  entirely 
with  the  Conservation  Department? 

Mr.  Marshall  —  I  think  not.  I  don't  know  whether  it  is  intended  to  have 
a  board  of  health  in  the  Constitution.  If  a  board  of  health  is  put  into  the 
Constitution  naturally  there  would  have  to  be  a  reconciliation  if  there  should 
be  any  conflict  of  jurisdiction.  If  it  is  not  in  the  Constitution,  we  are 
now  proceeding  on  the  knowledge  of  the  fact  that  there  must  be  some  body 
which  exercises  the  powers  of  a  board  of  health  and  I  think  this  explanation 
will  be  very  useful  in  determining  what  the  intention  of  the  Convention  may^ 
be  with  respect  to  the  relative  rights  and  powers  of  the  two  bodies. 

Mr.  Parsons  —  Will  the  delegate  yield  for  another  question? 

Mr.  Marshall  —  Gladly. 

Mr.  Parsons  —  Was  not  it  the  intention  of  this  phrase  to  give  to  the 
Conservation  Department  the  power  which  it  now  has  by  Section  247  of  the 
Conservation  Law  which  provides  that  no  dyestuflFs  or  other  deleterious  matter 
shall  be  thrown  or  allowed  to  run  into  any  waters,  injurious  to  fish  life? 

Mr.  Marshall  —  Not  necessarily.  That  is  one  of  the  effects  of  pollution, 
that  it  might  interfere  with  fish  life.     I  had  already  referred  to  the  potable^ 
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waters  where  fish  life  may  be  entirely  negligible.  To  my  regret  I  know  that 
there  are  certain  waters  of  the  State  which  have  very  little  fish  life  in  them 
now. 

Mr.  Parsons  —  Well  the  Conservation  Commission  now  has  no  jurisdiction 
over  the  waters  except  for  the  protection  of  fish  life? 

Mr.  Marshall  —  I  don't  believe  that  there  is  any  specific  provision.  Pro- 
fessor Landreth  will  be  able  to  answer  that  aspect  of  it  a  little  better  than 
1  might  do,  but  my  notion  is  attention  has  been  more  particularly  directed 
to  the  subject  of  fish  life  than  to  any  other,  although  there  is  absolutely  no 
reason  why  the  great  subject  of  human  .life  as  affected  by  the  potable  waters 
does  not  come  within  the  jurisdiction  of  the  Conservation  Commission. 

Mr.  Parsons  —  But  why  not  leave  it  to  the  jurisdiction  — 

(Interruption  by  gavel.) 

The  Chairman  —  The  delegates  will  please  come  to  order.  The  Chair  is  of 
the  opinion  that  nothing  is  to  be  gained  by  departing  from  parliamentary 
rules  in  the  Committee  of  the  Whole.     Mr.  Parsons  will  address  the  Chair. 

Mr.  Parsons  —  Will  the  delegate  yield? 

Mr.  Marshall  —  Very  gladly.  My  answer  to  the  question  which  was  put 
before  the  Chair  made  his  ruling  is  that  we  can  only  deal  with  what  we  have 
before  us.  I  cannot  now  say  what  some  other  committee  may  report  in  regard 
to  the  Board  of  Health,  and  there  may  be  an  absolute  omission  to  deal  with 
that  subject  in  the  Constitution.  But  as  I  said  we  nevertheless  have  knowledge 
of  our  public  history.  We  are  presumed  to  know  what  is  in  our  statutes  with 
regard  to  the  departments  of  the  State;  we  do  know  that  there  is  a  State 
Board  of  Health,  and  we  do  know  it  is  a  very  efficient  body  at  present,  and 
We  know  however  that  its  special  function  is,  so  far  as  the  water  supply  is 
concerned,  to  deal  with  the  effect  of  pollution  upon  the  public  health.  But 
that  is  not  at  all  inconsistent  with  the  granting  of  this  general  authority 
to  the  Conservation  Department  of  a  general  survey  of  the  entire  subject  of 
the  water  supply,  and  of  the  water  resources  of  the  State. 

It  might  as  well  be  said  in  this  connection  that  the  canals  are  interested 
in  the  waters  of  the  State;  in  the'  use  of  the  waters  only  as  feeders  of  the 
canal,  reservoirs  connected  with  the  canal.  Undoubtedly  the  Canal  Depart- 
ment, or  the  Department  of  Public  Works,  or  whatever  the  Department  may 
be  that  will  be  ultim.ately  vested  with  jurisdiction  over  the  canal,  will  have 
to  deal  with  the  waters  which  are  necessary  to  feed  canals,  and  it  is  not  pre- 
tended for  a  moment  that  the  Conservation  Commission,  by  reason  of  the 
powers  here  granted,  can  in  any  way  interfere  with  the  canals. 

Mr.  Austin  —  Mr.  Chairman,  will  the  delegate  yield  for  a  question  ? 

The  Chairman  —  Will  the  delegate  yield? 

Mr.  Marshall  —  Certainly. 

Mr.  Austin  —  Isn't  it  clear  in  comparing  this  sentence  with  the  one  which 
precedes  it  that  it  is  not  intended  to  take  away  any  of  the  powers  given  to 
any  other  d?partment,  because  in  one  sentence  you  give  exclusive  and  in  the 
next  sentence  a  general  control? 

Mr.  Marshall  —  Yes.  That  was  what  I  was  about  to  say,  but  I  was  diverted 
by  these  inquiries. 

The  statement  is  absolutely  clear.  There  is  an  antithesis  between  the 
exclusive  care  relating  to  the  forest  preserve  and  the  general  control  over  the 
waters  of  the  State. 
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Now  I  did  intend,  so  as  to  make  this  idea  even  more  apparent  than  it  is, 
at  the  proper  time  to  move  an  amendment  to  line  3  of  page  2  so  a&  to  strike 
out  the  word  "  article  '*  and  in  place  of  it  insert  the  word  **  Constitution  " 
so  that  it  shall  read,  **  subject  to  the  limitations  of  the  Constitution/*  so 
that  if  there  are  limitations  elsewhere  in  the  Constitution  that  would  preserve 
the  specific  powers  that  may  be  granted  by  the  Constitution.  The  Canal 
Department,  for  instance,  the  Board  of  Health  — 

The  Chairman  —  Is  the  Committee  ready  for  the  question? 

Mr.  Bockes  —  Mr.  Chairman,  this  is  the  subject  to  which  I  called  atten- 
tion  this  morning,  as  it  has  occurred  to  me  that  if  this  amendment  is  accepted, 
still  the  control,  the  conservation  and  regulation,  the  general  control  sought 
for  by  this  Committee,  will  still  be  retained  by  the  language  that  is  left  in 
that  section. .  Now  it  has  been  suggested  by  one  of  the  questioners  that  the 
Conservation  Department  might  take  away  those  duties  from  the  Health 
Department,  which  to  my  mind  would  be  a  very  serious  situation.  We  have 
a  Health  Law  organized  upon  thi-s  subject  in  a  very  elaborate  manner  and 
the  Health  Department  organized  in  an  elaborate  manner  throughout  the 
State  so  that  if  at  the  present  time  a  factory  or  mill  or  various  concerns 
mentioned  in  the  statutes  undertake  to  deposit  any  refuse  into  a  stream  or 
running  water  they  must  first  have  their  permit  from  the  Commissioner  of 
Health  and  if  at  any  time  any  one  thinks  that  the  health  of  the  community 
is  being  risked  in  any  way  by  certain  factories,  he  has  his  local  officer  of  the 
Health  Department  through  whom  he  can  make  his  complaint  and  have 
samples  of  water  sent  to  Albany  and  we  have  the  machinery  in  motion  to 
take  care  of  the  situation.  So  it  would  be  to  my  mind  a  very  serious  matter 
if  under  this  subject  of  pollution  this  Department  should  go  to  work  and 
establish  subordinate  officers  to  take  care  of  this  function  and  either  dupli- 
cate the  work  of  the  Health  Department  or  deprive  the  Department  of  Health 
of  that  work. 

Mr.  Parsons  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Parsons  of  New  York. 

Mr.  Parsons  —  It  seems  to  me  that  nothing  is  lost  by  adopting  Mr.  Smith's 
amendment  and  striking  out  the  words  "  prevention  of  pollution  "  because 
as  he  says  under  the  words  protection  of  fish  you  accomplish  all  that  is 
desired  and  then  you  will  avoid  the  danger  of  having  two  boards  with  per- 
haps the  same  jurisdiction  or  the  danger  that  inasmuch  as  we  put  the  words 
"  prevention  of  pollution  "  into  the  part  where  we  describe  the  functions  of 
the  Conservation  Department,  we  deprive  the  Board  of  Health  of  any  power 
in  that  regard  unless  we  put  the  same  words  with  regard  to  the  Board  of 
Health. 

Mr.  R.  B.  Smith  —  Just  one  word,  Mr.  Chairman. 

The  Chairman  —  Mr.  R.  B.  Smith  of  Onondaga. 

Mr.  R.  B.  Smith  —  The  people  of  the  State  have  been  pestered  and  bored 
by  inspectors  from  different  departments  overlapping  and  covering  the  same 
subject  until  they  are  beginning  to  be  very  sensitive.  If  you  can  trust  the 
Conservation  Commission  to  keep  out  of  politics,  as  Mr.  Marshall  says  and 
not  pester  us  with  a  horde  of  inspectors  after  they  get  the  supreme  control 
that  this  Constitution  proposes  to  give  them,  that  is  one  thing.  If  you  are 
going  to  give  them  a  supervisory  power  simply,  then  the  proper  word  to  use 
is  supervision;  but  I  don't  see,  when  you  have  the  word  ''control,"  is  not 
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that  broad  enough,  is  not  that  broad  enough  to  cover  all  the  power  you 
desire?  The  English  language  must  be  broad  enough  to  do  it  without  intro- 
ducing language  which  contemplates  a  conflict  with  some  other  department 
which  is  perhaps  to-day  the  most  important  State  department  we  have.  We 
have  absolute  protection  against  any  sewage  or  any  refuse  in  the  Health 
Article,  absolutely  —  pretty  nearly, —  with  the  limitation  "  so  far  as  prac- 
ticable ".  Well  of  course  if  it  does  not  affect  the  public  health  —  ( replying 
to  remark  inaudible  to  stenographer)  Yes,  it  does  go  farther  than  that  lb 
language,  but  I  mean  if  it  was  brought  down  to  close  construction,  I  don't 
believe  that  as  a  matter  of  public  policy  would  enjoin  anybody  from  empty- 
ing sewage  into  a  stream  unless  it  injured  fish  or  public  health.  That  is 
the  trouble  about  it  now.  I  take  that  position  because  I  believe  it.  I  do 
say  that  Mr.  Marshall  with  his  ingenuity  and  command  of  the  English 
language  can  certainly  find  some  term  broad  enough  to  give  the  commission 
all  the  power  it  ought  to  have  without  submitting  it  to  the  danger  of  con- 
flict with  another  department. 

The  Chairman  —  Is  the  Committee  ready  for  the  question? 

Delegates  —  Question,  question. 

The  Chairman — ^All  in  favor  of  Mr.  Smith's  motion  will  signify  by  saying 
Aye,  contrary  No.    The  Chair  is  in  doubt. 

The  Chairman  —  The  Chair  is  in  doubt.  A  call  will  be  made  for  the  ayes 
and  noes  again.  All  those  in  favor  say  Aye,  All  those  contrary-minded.  No. 
The  motion  seems  to  be  lost,  and  is  lost. 

Mr.  Marshall  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  New  York,  Mr.  Marshall. 

Mr.  Marshall  —  I  now  move  that  the  word  "  article  ",  in  line  3  of  page  2, 
be  stricken  out,  and  in  place  thereof  there  be  substituted  the  word  "  constitu- 
tion ",  so  that  it  will  read,  "  subject  to  the  limitations  in  this  constitution 
contained,  the  department  shall  be  charged  with  the  development  and  pro- 
tection of  .the  natural  resources  of  the  State." 

The  Chairman  —  You  have  heard  the  motion  by  Mr.  Marshall.  All  those  in 
favor  signify  by  saying  Aye.    Contrary-minded,  No.    The  motion  is  carried. 

Mr.  Marshall  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  New  York,  Mr.  Marshall. 

Mr.  Marshall  —  I  move  that  on  line  8,  page  1,  the  word  "  one  "  be  stricken 
out,  and  the  word ."  first "  be  substituted.  It  now  reads  "  ending  on  January 
one ",  and  it  should  read  "  ending  on  January  first,  nineteen  hundred  and 
seventeen  ". 

The  Chairman  —  You  have  heard  the  motion  by  Mr.  Marshall.  All  those  in 
favor  signify  by  saying  Aye.     Contrary-minded,  No.     The  motion  is  carried. 

Mr.  Marshall  —  Mr.  Chairman. 

The  Chairman — The  gentleman  from  New  York,  Mr.  Marshall. 

Mr.  Marshall  —  I  now  move  that  Section  1  as  amended  be  adopted. 

Mr.  Clinton  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  Erie  county,  Mr.  Clinton. 

Mr.  Clinton  —  I  offer  the  following  amendment. 

The  Chairman — The  Secretary  will  read  the  proposed  amendment. 

The  Secretary  —  By  Mr.  Clinton. 

Mr.  Clinton  —  Mr.  Chairman,  I  wish  to  say  that  is  to  be  added  at  the 
end  of  Section  1.    The  Clerk  will  write  that  on  there. 
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The  Chairman  —  The  Secretary  will  read  the  proposed  amendment. 

The  Secretary  — At  the  end  of  Section  1  add  "  Nothing  herein  contained 
shall  deprive  the  canal  authorities  of  the  control  of  the  waters  of  the  canals 
and  of  the  canal  feeders,  or  in  any  wise  limit  or  interfere  with  such  control." 

Mr.  Clinton  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  Erie,  Mr.  Clinton. 

Mr.  Clinton  —  The  amendment  oifered  by  Mr.  Marshall  to  strike  out  the 
word  "  article  '^  and  insert  the  word  "  constitution  *'  does  not  save  the  control 
of  the  waters  of  the  canal  in  the  prism  and  the  waters  of  the  canal  in  the 
feeders  within  the  canal  authorities.  It  was  intended  for  that,  I  know,  but 
it  does  not  do  it,  because  there  is  nothing  in  the  Constitution,  and  will  be 
nothing  in  the  Constitution  when  the  canal  article  is  adopted,  in  whatever 
form  it  may  be  adopted,  which  reserves  to  the  canal  authorities  that  control. 
The  present  wording  of  this  section  is  the  vesting  in  the  Conservation  Com- 
mission the  control  and  regulation  of  the  waters  of  the  State.  Ordinarily,  I 
would  be  willing  to  leave  to  the  courts  the  question  of  the  construction  of 
this  section  as  affecting  the  inferential  control  of  canal  waters  by  canal 
authorities,  but  such  attacks  have  been  recently  made  by  the  Conservation 
Commission  upon  that  very  control  that,  loath  as  I  am  to  present  any  fur- 
ther amendment,  I  must  insist  to  this  Convention  that  it  is  necessary  that  we 
should  have  a  specific  provision  to  prevent  that  in  the  future. 

llie  Conservation  Commission  for  three  years  endeavored  under  its  general 
powers  of  recommendation,  to  induce  the  Liegislature  to  pass  a  bill  which 
was  within  the  power  of  the  Legislature  to  pass,  which  would  have  done  two 
things:  It  would  have  absolutely  devoted  what  are  called  surplus  waters  of 
the  canals  to  the  control  of  the  authorities  having  control  of  conservation  for 
water  power  purposes,  bringing  about  a  direct  conflict  between  the  navigation 
on  the  canal  and  power  plants  which  would  be  using  the  surplus  water;  and 
the  second  thing  that  it  did  was  to  set  in  motion  a  plan  of  conservation  for 
power  purposes  in  this  State  under  State  regulation  and  control  which  would 
give  absolute  control  over  the  waters  of  the  State  as  to  prevent  the  regula- 
tion and  control  of  the  water  feeders  and  the  regulation  and  control  of  the 
waters  of  the  State  as  impounded  in  the  great  dams  at  Delta  and  Hinckley  for 
canal  supplies.  That  bill  was  passed  by  one  Legislature  and  vetoed.  That  bill 
very  nearly  got  through  the  next  Legislature,  but  was  stopped  because  by  the 
time  that  the  matter  had  been  fully  argued  and  ventilated  the  supremacy 
of  the  Conservation  Commission  in  such  matters  had  ceased  to  exist. 

This  amendment  does  not  restrict  these  general  powers  intended  to  be  con- 
ferred, but  it  does  retain  the  control  in  the  canal  authorities  over  the  feeder 
waters  and  the  waters  of  the  canal  in  the  prism,  and  I  might  add  in  the 
channel.  If  I  were  convinced  that  there  could  be  no  question  in  regard  to  it, 
I  would  not  urge  the  amendment,  but  I  am  not  only  not  convinced,  but 
decidedly  of  the  opinion  that  the  language  used  here  will  give  the  paramount 
control  to  the  Conservation  Commission. 

I  have  nothing  further  to  say  except  to  again  call  the  attention'  of  the 
Convention  to  the  fact  there  is  absolutely  nothing  in  the  Constitution  which 
preserves  the  control  that  I  seek  to  preserve  by  this  amendment. 

The  Chairman  —  Is  the  Committee  ready  for  the  question?  All  those  in 
favor  of  Mr.  Clinton's  amendment  say  Aye,  contrary-minded  No.  The  Chair 
is  in  doubt. 
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Mr.  Marshall  —  I  ask  for  a  division, 

Th6  Chairman  —  The  gentleman  from  New  York,  Mr.  Marshall,  asks  for  a 
division.  Those  in  favor  will  rise.  Contrary -minded  will  rise.  The  motion 
is  carried. 

The  question  now  arises  upon  the  motion  of  Mr.  Marshall  of  New  York, 
that  the  article  as  amended  be  approved.  All  those  in  favor  will  signify  by 
saying  Aye,  contrary-minded  No.    The  article  is  approved. 

The  Secretary  will  read  the  second  section. 

The  Secretary  —  Section  2.  The  lands  of  the  State,  now  owned  or  hereafter 
acquired,  constituting  the  forest  preserve  as  now  fixed  by  law,  shall  be  forever 
kept  as  wild  forest  lands.  They  shall  not  be  leased,  sold  or  exchanged,  or 
be  taken  by  any  corpoTation,  public  or  private,  nor  shall  the  trees  and  timber 
thereon  be  sold,  removed  or  destroyed.  The  commission  is,  however,  em- 
powered to  reforest  lands  in  the  forest  preserve,  to  construct  fire  trails  thereon, 
and  to  remove  dead  trees  and  dead  timber  therefrom  for  purposes  of  re- 
forestation and  fire  protection  solely,  but  shall  not  sell  the  same. 

Mr.  Blauvelt  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  Rockland,  Mr.  Blauvelt. 

Mr.  Blauvelt  —  One  of  the  questions  that  received  very  careful  considera- 
tion by  the  Committee  was  the  question  of  constructing  highways  to  the 
Adirondacks.  The  majority  of  the  Committee  felt  that  it  would  be  unwise 
to  permit  the  construction  of  highways,  on  the  ground  that  it  would  necessi- 
tate the  cutting  of  considerable  timber.  I  wish  to  offer  an  amendment  to  this 
section  permitting  the  construction  of  a  single  highway,  in  length  about 
twenty- five  miles,  from  Long  Lake,  in  Hamilton  county,  to  Old  Forge,  in 
Herkimer  county,  by  way  of  Blue  Mountain  Lake  and  Raquette  Lake  at  the 
present  time. 

The  Chairman  —  Will  the  delegate  send  his  amendment  to  the  desk? 

Mr.  Blauvelt  —  Certainly. 

'J  he  Secretary  —  By  Mr.  Blauvelt.  Page  3,  line  5,  after  the  period,  insert 
in  italics  the  following :  "  Nothing  herein  contained,  however,  shall  prevent 
the  State  from  constructing  a  State  highway  from  Long  Lake  in  Hamilton 
county  to  Old  Forge  in  Herkimer  county,  by  way  of  Blue  Mountain  Lake  and 
Raquette  Lake." 

Ihe  Chairman  —  Does  Mr.  Dow,  the  Chairman  of  the  Committee  on  Con- 
servation, accept  the  amendment? 

Mr.  Dow  —  I  am  not  the  Committee ;  I  cannot  tell  until  I  consult  with  the 
other  members. 

The  Chairman  —  Has  the  gentleman  from  Rockland  finished? 

Mr.  Blauvelt  —  Yes,  I  yield  to  Mr.  Angell. 

ITie  Chairman  —  The  gentleman  from  Warren,  Mr.  Angell. 

Mr.  Angell  —  Mr.  Chairman,  at  the  proper  time,  I  am  not  sure  whether 
this  is  the  proper  time,  I  desire  to  offer  an  amendment  to  the  entire  section. 
Section  2. 

The  Chairman  —  Inasmuch  as  we  are  trying  to  take  the  amendments  up 
one  by  one,  the  Chair  will  recognize  Mr.  Angell  just  as  soon  as  this  amend- 
ment is  passed. 

Mr.  Angell  —  I  will  present  mine  just  as  soon  as  this  amendment  is  dis- 
posed of. 


1422 

The  Chairman  —  Yes,  just  as  soon  as  Mr.  Blauvelt*8  amendment  is  disposed 
of. 

Mr.  Marshall  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  New  York,  Mr.  Marshall. 

Mr.  Marshall  —  If  Mr.  Blauvelt  has  no  objection,  I  think  the  better  way 
to  deal  with  this  subject  is  to  deal  with  it  in  its  broad  aspect  before  we  go 
to  the  specifio  amendments;  that  is  the  course  we  pursued  in  regard  to  Sec- 
tion 1,  and  it  previously  saved  a  great  deal  of  time,  because,  in  order  to 
properly  argue  Mr.  Blauvelt's  proposition,  it  may  become  necessary  to  indi- 
cate w"hat  the  general  policy  of  the  Committee  has  been  with  respect  to  the 
entire  section,  and  inasmuch  as  this  section  is  really  the  subject-matter  of 
the  minority  reports,  it  would  be  a  more  logical  and  more  satisfactory  method 
to  discuss  the  broad  aspects  of  the  question  rather  than  its  limited  a&pect. 

Mr.  Blauvelt  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  Rockland,  Mr.  Blauvelt. 

Mr.  Blauvelt  —  My  purpose  in  introducing  it  in  the  beginning  was  to  have 
it  before  the  Convention  at  the  time  the  section  as  a  whole  was  considered, 
because  I  assumed  that  in  the  general  discussion  on  the  question,  the  ques- 
tion of  highways  will  be  considered,  and  I  do  not  press  the  amendment  at 
this  time,  but  ask  to  have  it  considered  in  the  general  consideration  of  the 
section. 

Mr.  Angell  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  Warren,  Mr.  Angell. 

Mr.  Marshall  —  Just  a  moment,  please. 

Mr.  Angell  —  Certainly. 

Mr.  Marshall  —  It  has  been  suggested  by  Mr.  Hinman,  who  is  more  ex- 
perienced in  legislative  matters  than  I  am,  that  any  amendment  that  any 
member  desires  to  present  to  this  particular  section  it  be  presented  so  that  we 
can  discuss  them  at  one  time,  and  thus  avoid  a  lengthy  and  unnecessary 
prolongation  of  the  debate,  if  that  may  not  be  the  proper  process, — 

Mr.  Angell — Mr.  Chairman,  I  desire  to  propose  the  following  amendment 
to  Section  2. 

The  Chairman  —  The  Secretary  will  read  the  Proposed  Amendment. 

The  Secretary  —  By  Mr.  Angell. 

SUBSTITUTE  FOR  SECTION  2  OF  ARTICLE  OF  THE  PROPOSED 

AMENDMENT    SUBMITTED    BY    THE    COMMITTEE    ON    CONSERVA- 
TION. 

Section  2.  The  lands  of  the  State,  now  owned  or  hereafter  acquired,  con- 
stituting the  forest  preserve  as  now  fixed  by  law,  shall  be  forever  kept  as 
wild  forest  lands.  They  shall  not  be  leased,  sold  or  exchanged,  or  be  taken 
by  any  corporation,  public  or  private,  nor  shall  the  timber  thereon  be  sold, 
removed  or  destroyed.  But  the  Conservation  Department  shall  provide  for 
survey  and  classification  of  all  the  lands  in  the  forest  preserve  into  the  fol- 
lowing areas: 

First:  The  lands  upon  the  mountain  tops,  and  the  lands  in  and  contiguous 
to  the  lakes  and  major  streams,  and  sucli  other  lands  as  for  any  reason  the 
department  shall  determine  should  be  so  classifietl. 

Second:    All  the  lands  of  the  State  within  the  forest  preserve. 

The  classification  shall  be  made  after  such  public  advertisement  and  hear- 
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ing  as  the  department  may  prescribe  and  it  may,  after  like  notice  and  hearing, 
transfer  lands  from  the  second  into  the  first  area.  The  department  may  pro- 
vide for  the  sale  and  removal  of  timber,  or  any  part  thereof,  that  is  mature  or 
detrimental  to  forest  growth  upon  the  lands,  or  any  part  thereof,  in  the 
second  area?  under  such  conditions  as  it  shall  prescribe  in  accordance  with 
the  principles  of  scientific  forestry;  but  such  lands  shall  remain  as  forest 
lands  and  the  forest  cover  thereon  shall  be  maintained  and  perpetuated. 

Section  2  (a)  The  Department  may  authorize,  in  its  discretion,  the  use  of 
lands  belonging  to  the  State  in  the  forest  preserve  for  highway  purposes. 

Section  2  (b)  The  Department  may  lease  camp  sites  of  limited  area  for 
limited  periods,  on  restricted  portions  of  the  second  area  of  the  forest  pre- 
serve, upon  conditions  to  be  determined  by  it. 

Section  2  (c)  The  Department  may  sell  lands  outside  the  limits  of  the 
Adirondack  and  Catskill  parks  as  now  established  by  law,  except  lands  con- 
tiguous thereto,  and  the  islands  in,  and  lands  adjacent  to  Lake  George.  The 
proceeds  of  such  sales  shall  be  kept  in  a  separate  fund  to  be  used  only  for 
the  purchase  of  lands  within  the  limits  of  said  Adirondack  and  Catskill  parks. 

Mr.  Angell  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  Warren,  Mr.  Angell. 

Mr.  Angell  —  I  desire  in  a  very  few  words  to  explain  the  purpose  of  the 
proposed  substitute  which  I  have  offered  to  the  Committee's  amendment. 

This  Convention,  in  Committee  of  the  Whole,  has  just  adopted  a  provision 
which  provides  for  a  commission  on  conservation  with  wide  powers  presumably 
of  eminent  gentlemen  from  various  parts  of  the  State,  who  are  to  pursue  a 
continuous  policy  having  in  mind  the  conservation  of  all  the  natural  resources 
of  the  State.    With  that  action  I  am  in  hearty  accord. 

I  believe  that  it  is  for  the  best  interests  of  the  people  of  the  State  and  that 
it  will  redound  in  years  to  come  to  the  great  credit  of  the  State  and  to  the 
work  which  will  be  accomplished  by  this  commission  which  you,  by  your  vote 
to-night,  have  determined  to  establish. 

But,  Mr.  Chairman,  I  would  call  the  attention  of  this  Convention  to  one 
very  important  proposition,  to  my  mind  one  of  the  most  important  proposi- 
tions which  can  come  before  this  Convention. 

You  have  given  this  commission  these  wide  powers.  You  have  by  your  vote 
said  that  you  had  confidence  in  that  commission  to  work  out  and  establish 
and  maintain  and  to  carry  on  a  broad  principle  of  conservation  in  behalf  of 
the  State,  but  what  has  been  done  in  regard  to  the  most  important  part  of 
the  natural  resources  of  the  State? 

Section  2,  as  proposed  by  the  Committee,  is  the  same  as  section  seven, 
article  seven,  of  the  present  Constitution,  except  that  it  limits  the  power  of 
the  Conservation  Commission  to  a  very  large  extent  greater  than  the  article 
seven,  section  seven,  of  the  Constitution. 

Section  2,  as  proposed  by  the  Committee,  provides  that  the  lands  of  the 
State  now  owned,  or  hereafter  acquired,  constituting  the  forest  preserves  as 
now  fixed  by  law  shall  forever  be  kept  as  wild  land.  They  shall  not  be 
leased,  sold  or  exchanged,  or  be  taken  by  any  corporation,  public  or  private, 
nor  shall  the  trees  and  timber  thereon  —  the  former  provisions  reading  "  the 
timber  thereon  ",  being  amended  by  the  present  Committee  to  read  "  the  trees 
and  timber  thereon  be  sold,  removed  or  destroyed." 
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This  is  a  provision  which,  if  possible,  makes  more  inaccessible  the  Adiron* 
dacks  and  the  Catskills  to  the  people  of  the  State  of  New  York  than  they 
have  ever  been  before. 

The  present  provisions  of  article  seven,  section  seven,  as  interpreted  by 
the  Attomey-Greneral,  were  very  narrow  in  their  limitations  as  to  timber. 
The  Court  of  Appeals  has  determined  that  a  tree  is  any  growing  thing  of  a 
tree  nature  which  may  be  only  six  or  eight  inches  high.  It  was  impossible, 
under  this  provision,  for  any  one  to  cut  a  tent  pole,  a  tent  stick,  or  anything 
in  the  Adirondacks  for  the  purpose  of  the  construction  of  a  tent,  or  for  any 
other  use  whatever. 

Ihe  purpose  of  my  Proposed  Amendment  is  to  enlarge  the  discretionary 
powers  of  this  Conservation  Commission  which  it  is  proposed  to  establish. 
My  provision  calls  for  power  in  the  Conservation  Commission  to  build  high- 
ways whenever  in  their  discretion  they  deem  highways  necessary  for  construc- 
tion through  the  Adirondacks.  The  people  of  the  State  cannot  get  access  to 
the  Adirondacks  except  through  highways  which  may  be  built  through  that 
section. 

A  proposition  has  been  suggested  for  building  a  highway,  one  single  high- 
way, to  connect  one  point  up  with  some  particular  point.  Does  this  Conven- 
tion wish  to  nail  itself  down  in  this  Convention  to  the  construction  of  one 
limited  highway  in  the  Adirondacks  leading  from  one  to  another  point  and 
absolutely  stopping  there? 

The  Adirondacks  are  the  possession  of  the  people  of  this  State.  They 
bought  them  for  a  particular  purpose.  They  bought  them  for  the  great  big 
purpose,  first  of  having  a  natural  storage  for  the  water  supply  of  the  State, 
which  should  feed  tlie  streams  and  supply  the  agricultural  resources  with 
the  water  which  is  necessary  for  their  maintenance. 

But  that,  I  take  it,  Mr.  Chairman,  was  not  the  only  idea  which  the  people 
had  in  mind  at  the  time  they  spent  that  money  to  purchase  the  Adirondacks 
and  the  Catskill  Parks.  Ihey  desired  these  parks  for  their  use  as  recreation 
grounds,  as  pleasure  places,  where  they  might  go  in  the  summer  with  their 
families  and  enjoy  the  lakes  and  the  mountains  and  the  timber  lands  which 
are  there  contained. 

To  say  it  is  impossible  under  the  present  provisions  of  the  Constitution  for 
any  one  to  construct  a  mile  of  highways  in  the  Adirondacks,  if  by  any  chance 
those  highways  cross  the  lands  now  owned  by  the  State  is  unreasonable,  and 
that  I  submit  is  a  most  unjust  and  unreasonable  provision  to  all  the  people 
of  the  State. 

They  should  have  access  to  that  country  and  they  can  only  get  access  as 
we  permit,  as  we  enlarge  this  ridiculous  restriction  which  is  now  in  Article 
VII,  Section  7,  which  is  sought  to  be  continued  by  the  present  report  of  the 
Committee,  which  can  only  be  done  by  removing  that  restriction. 

The  amendment  which  I  propose  would  also  permit  the  leasing  of  camp 
sites  in  the  Adirondack  and  Catskill  parks  upon  the  lands  in  the  second  area. 
Before  I  go  into  that  I  desire  to  say  a  word  as  to  the  areas  which  I  have 
proposed. 

That  amendment  provides  for  a  survey  and  a  classification  of  all  the  lands 
in  the  forest  preserve  into  two  areas,  the  first  of  which  shall  consist  of  the 
lands  upon  the  mountain  tops,  the  lands  around  the  lakes,  and  along  the 
major  streams,  and  such  other  lands  as  the  commission  may  for  any  reason 
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think  should  be  incorporated  in  that  area.  That  would  preserve  all  that 
area  for  the  aesthetic  purposes  of  the  people  of  the  State.  If  they  desire  to 
go  in  there  and  see  wild  forest  country,  and  timber  lands  and  mountains  in 
their  natural  state  they  can  do  it  under  this  provision. 

The  second  classification  which  is  proposed  by  this  amendment  shall  include 
all  the  other  lands  of  the  State  in  the  forest  preserve  except  those  in  the 
first  classification,  and  upon  that  second  area  under  this  Proposed  Amend- 
ment, the  Conservation  Commission,  after  survey  and  classification,  may  deter- 
mine that  any  part  of  the  timber  upon  that  land,  or  any  part  of  the  land 
may  be  cut,  sold  or  removed,  in  accordance  with  principles  of  scientific  for- 
estry, but  the  forest  cover  on  such  land  shall  be  forever  maintained  and 
perpetuated. 

Now,  it  is  a  fact  recognized  by  all  who  have  knowledge  of  forestry  —  I  do 
not  mean  now  an  expert  knowledge,  but  even  by  those  who  have  an  ordinary 
knowledge  of  forestry  matters,  that  the  removal  of  a  few  mature  trees  upon 
a  tract  does  not  in  any  way  interfere  with  the  uses  of  that  land  for  the  pur- 
poses of  a  natural  storage  reservoir  for  water. 

I  would  read  from  the  last  report  of  the  Conservation  Conunission: 

"Only  a  few  people  appreciate  the  fact  that  nearly  all  the  merchantable 
material  in  a  forest  is  contained  in  a  few  of  the  larger  trees.  The  larger 
trees  are  but  a  small  proportion  of  the  whole  stand.  Therefore,  their  removal 
does  not  injure  the  forest  cover." 

This  Proposed  Amendment  would  allow  —  it  would  not  compel  but  it  would 
allow  this  Conservation  Commission,  composed  of  men  of  wisdom,  after  a 
careful  survey  and  experimentation  to  say,  that  the  lands  upon  the  second 
area  should  be,  or  might  be  used  as  merchantable  material,  in  so  far  as  they 
determine  that  they  should  be  so  used,  and  that,  as  any  one  who  is  familar 
with  forestry  knows,  can  be  done  without  the  slightest  injury  to  the  forests 
as  a  natural  storage  reservoir  for  water. 

I  realize  no  less  than  any  other  member  of  the  Committee  on  Conservation 
that  the  first  great  principle  in  the  conservation  of  the  natural  resources  of 
this  State  is  the  preservation  of  the  water  resources  of  the  State.  I  realize 
that  that  preservation  is  absolutely  necessary  to  the  protection  to  the 
agricultural  lands  of  the  State;  that  the  subsoil  waters  may  be  kept  to  such 
a  height  that  the  productivity  of  the  soil  is  not  endangered. 

I  also  realize  that  upon  the  preservation  of  this  natural  storage  depends 
the  rivfers  of  our  State,  eighty  per  cent  of  which  have  their  headwaters  in 
the  Adirondacks  or  in  the  Catskills,  and  that  the  preservation  of  the  waters 
of  those  rivers  are  absolutely  necessary  if  our  industries  are  to  succeed  and 
go  on  in  prosperity  as  they  have  in  the  past;  and  if  I  did  not  know  that  this 
proposal  would  not  affect  in  the  slightest  degree  the  Adirondacks,  either  as  a 
place  of  scenic  beauty  from  the  aesthetic  standpoint  on  the  one  hand  or  as 
a  natural  storage  for  the  waters,  I  would  be  as  opposed  to  it  as  any  man  in 
this  Convention;  but  knowing  that  it  is  not  that,  that  it  will  produce  a  great 
revenue  to  the  State,  that  it  will  relieve  the  people  to  a  large  extent  of  the 
burdens  which  are  now  imposed  upon  them,  and  confer  other  benefits,  I  am 
in  favor  of  and  urge  this  Convention  to  a  serious  consideration  of  this  Pro- 
posed Amendment. 

There  are  one  or  two  figures  which  perhaps  you  will  bear  with  me  while 
I  give  them.     Reference  was  made  this  afternoon,  I  think,  in  the  speech  of 
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Judge  O'Brien,  to  what  he  referred  as  the  limitless  tree  sources  of  the  State 
of  New  York. 

If  any  member  in  this  Convention  has  an  idea  that  the  tree  sources  of 
the  State  of  New  York  are  limitless,  I  advise  him  to  pause  and  ascertain 
the  facts  before  he  votes  for  any  proposition  upon  any  such  assumption  as 
that. 

The  forest  products  in  the  State  have  decreased  from  1908  when  they  were 
1,225,000,000  board  feet  to  1913,  when  they  were  853,000,000  board  feet;  ap- 
proximately a  decrease  of  one-third  in  a  period  of  five  years;  the  total  pro- 
duction of  timber  in  the  State  of  New  York  which  represents  but  a  small 
proportion  of  the  timber  used  in  the  State  of  New  York,  because  the  use  is 
approximately  five  to  eight  times  the  production  in  this  State. 

Now  it  is  estimated  by  those  of  competent  authority  that  the  average 
growth  of  timber  is  200  feet  per  acre.  There  are  in  the  forest  preserves  ap- 
proximately 1,200,000  acres  of  heavily  forested  land,  or,  in  other  words,  240,- 
000,000  feet  represents  the  annual  growth  of  timber  in  the  State  of  New  York. 

What  use  does  the  State  permit  the  people  of  the  State  to  make  of  this 
timber?  It  grows  to  maturity.  It  falls,  it  rots  upon  the  ground.  A  million 
dollars  worth  every  year,  and  the  timber  supply  of  the  State  decreasing  at 
the  rate  of  one-third  every  live  years. 

Talk  about  a  limitless  supply  of  timber  in  the  State  of  New  York.  Do  you, 
Mr.  Chairman,  realize  what  this  means  to  the  people  of  the  State  within  a 
very  short  time.  If  the  consumption  goes  on  at  a  proportional  increase  over 
the  production  and  what  it  is  now,  it  will  be  but  a  very  short  time  before  the 
outside  forests  which  are  not  owned  by  tlie  State  will  be  absolutely  depleted. 

One  of  the  purposes  of  this  Conservation  Committee,  as  outlined  in  the 
report  made  by  the  Chairman,  was  to  conserve  not  only  the  lands  of  the 
State  in  the  forest  preserve  but  to  conserve  the  water  supply  of  the  State  by 
conserving  the  timber  supply  wherever  it  might  be  throughout  the  State; 
the  wood  lots;  the  forested  areas,  wherever  they  might  occur. 

If  the  consumption  of  timber  goes  on  at  the  present  rate  the  result  in  a 
very  short  time  will  be  appalling.  All  of  these  outside  tracks  will  be  stripped 
of  every  bit  of  timber  there  is  on  them,  when  they  might  be  saved  if  the  State 
would  open  to  a  reasonable  use  the  forests  of  the  State. 

In  suggesting  this  Proposed  Amendment,  I  have  not  followed  my  own  judg- 
ment alone,  although  it  has  been  my  judgment  for  years,  since  I  have  been 
conversant  with  this  subject,  that  the  limitations  of  article  seven,  section  seven, 
were  a  continuing  mistake  on  the  part  of  the  State,  but  there  are  eminent 
authorities  which  support  the  proposition  that  the  lands  of  this  State  should 
be  so  divided  as  to  areas,  and  should  be  utilized,  one  as  utilization  forests,  one 
as  forests  to  be  preserved  for  their  scenic  beauty  and  their  aesthetic  value. 
The  Conservation  Department  of  the  State  has  for  years  advocated  such  a 
change.  During  the  last  two  sessions  of  the  Legislature  a  concurrent  resola« 
tion  was  passed  which  would  eliminate  from  the  Constitution  the  present 
drastic  provisions  of  article  seven,  section  seven,  which  the  majority  report 
of  the  Committee  seeks  to  perpetuate.  This  is  the  language  of  the  concurrent 
resolution  adopted  by  the  Legislature: 

"  The  prohibition  of  section  seven  shall  not  prevent  the  cutting  or  removal  of 
mature,  dead  or  fallen  timber  or  trees  detrimental  to  forest  growth  on  lands 
constituting  the  forest  preserve,  nor  the  leasing  of  camp  sites  and  ;the  con- 
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struction  of  roads  and  trails  necessary  for  protection  against  fire,  and  for 
ingress  and  exit.  The  Legislature  may  authorize  the  sale  of  lands  outside 
the  limits  of  the  Adirondack  Park  and  the  Catskill  Park  as  such  parks  are 
now  established  by  law.  The  proceeds  of  such  sales  of  lands  shall  be  set  apart 
in  a  separate  fund  and  used  only  for  the  purchase  of  lands  or  for  the  re- 
forestation of  such  parks." 

An  attempt  was  made  this  morning  in  the  report  of  the  majority  committee 
to  discredit  the  Legislature  for  this  recommendation  which  it  had  made  upon 
two  successive  sessions  to  the  people  of  the  State  of  New  York.  It  was  sug- 
gested in  that  report  that  the  Legislature  adopted  provisions  of  this  kind 
as  a  matter  of  course,  with  no  consideration,  simply  because  certain  in- 
terested people  came  before  the  Legislature  and  urged  their  adoption.  I 
submit  to  you  who  are  familiar  with  the  workings  of  the  Legislature  that 
such  an  imputation  in  the  report  of  the  majority  committee  was  entirely  im- 
fair  and  without  justification.  The  Legislature  submitted  these  con- 
current resolutions  because  it  was  of  the  opinion  that  they  were  in  accord 
with  what  the  people  of  the  State  desired,  and  for  no  other  reason. 

Judge  O'Brien  this  morning  quoted  from  the  letter  of  Mr.  Graves,  the 
United  States  Forester,  but  he  did  not  quote  the  significant  part  of  that 
letter.    Mr.  Graves  said  there: 

"Undoubtedly  considerable  parts  of  the  Adirondack  Preserve  should  be 
retained  as  pristine  forests  for  the  recreation  and  aesthetic  enjoyment  of  the 
people.  I  believe,  however,  that  it  would  be  equally  unfortunate  for  the 
Constitution  to  prevent  the  people  of  the  State  from  carrying  out,  after  ex- 
pert advice  and  public  consideration,  a  policy  of  practical  forest  naanagement 
on  certain  parts  of  the  Adirondack  lands  or  any  other  lands  owned  by  the 
State  which  is  determined  to  be  the  highest  use  which  can  be  made  of  the 
particular  portion  of  the  public  holdings."  , 

The  Camp  Fire  Club  and  the  Association  for  the  Protection  of  the  Adiron- 
dacks,  an  association  which  has  always  taken  particular  pride  in  its  stand 
against  any  liberal  interference  with  or  use  of  the  forest,  hfl,ve,  by  joint  reso- 
lution, passed  resolutions  to  the  effect  that  the  same  limitations  named  in 
the  concurrent  resolutions  of  the  Legislature,  should  be  removed  from  Article 
seven,  Section  seven.  Many  other  organizations  and  societies  in  the  State 
have  done  the  aame  thing. 

The  Republican  platform,  upon  which  the  Republican  delegates  to  this  Con- 
vention were  elected,  announced  this  principle  in  its  platform  adopted  in 
Saratoga  last  September:  "We  favor  conservation  and  utilization  of  the 
State's  forests  and  waters  under  conditions  which  will  safeguard  the  rights 
and  interests  of  the  State.*' 

The  Democratic  platform,  upon  which  the  Democratic  delegates-at-large  to 
this  Convention  were  nominated,  contained  this  provision :  "  The  Constitu- 
tion, in  relation  to  the  preservation  of  forests,  should  be  so  amended  as  to 
permit  a  profit  to  the  State  to  be  derived  from  the  scientific  preservation 
and  cultivation  of  our  forest  lands,  at  the  same  time  protecting  them  agaisst 
exploitation  by  private  interests." 

Now,  I  submit  that  we  have  absolutely,  by  establishment  of  this  Conserva- 
tion Commission,  protected  our  boards  against  any  exploitation  by  private 
interests  of  any  nature  whatsoever.     We  have  established  a  Commission  in 
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which  we  all  have  abundant  confidence.  Are  we  going  to  tie  their  hands 
absolutely?  Are  we  going  to  build  a  Chinese  wall  of  exclusion  around  th^ 
forest  preserves  so  that  no  one  can  go  in  there  over  highways,  because  no 
highways  shall  be  built;  so  that  no  one  can  go  in  there  and  camp,  because  no 
camp  sites  can  be  leased?  Are  we  going  to  make  a  wilderness  of  the  Adiron- 
dacks  and  call  that  conservation? 

Mr.  Chairman,  I  was  very  much  interested  a  day  or  two  ago  in  reading 
an  official  publication  of  Cornell  University,  the  proceedings  at  the  opening 
of  the  Forestry  Building,  May  15,  1914.  The  honorable  Chairman  of  our 
Conservation  Committee  at  that  time  read  an  article  upon  that  interesting 
occasion^  entitled  "  Forestry  as  an  Investment ",  and  in  connection  with  that 
article,  which  is  very  lengthy,  occur  a  few  interesting  passages. 

"I  think  the  statement  is  correct  that  the  net  returns  from  the  conserva- 
tively managed  forests  of  France,  Switzerland  and  Germany  vary  according 
to  local  conditions,  between  three  and  four  per  cent.  After  weighing  as  best 
I  can  the  relative  factors  in  Europe  and  America  that  go  to  influence  net 
returns  from  forest  conservation,  I  incline  strongly  to  the  belief  that  forestry 
will  pay  at  least  as  well  here  as  it  does  abroad,  and  may  easily  pay  materially 
better.  That  belief  is  predicated  not  on  the  conditions  of  to-day,  nor  does 
forestry  deal  with  the  conditions  of  to-day,  but  on  the  conditions  tliat  we  may 
reasonably  expect  in  the  not  distant  future.  I  believe,  as  I  have  stated,  and 
you  have  ample  ground  for  your  strong  conviction,  that  not  only  is  forestry 
desirable  from  the  viewpoint  of  the  nation,  but  also  it  is  a  good  investment 
for  the  individual."  That  is  from  the  Chairman  of  the  Committee  on  Con- 
servation w|iich  reports  in  favor  of  standing,  in  regard  to  the  provisions  of 
Article  VII,  Section  7,  exactly  where  David  McClure  stood  in  the  Convention 
of  1894,  and  he  quotes  with  approval  in  his  majority  report  the  opinion  of 
David  McClure  as* given  in  the  Convention  of  1894,  as  follows:  "That  your 
Committee  has  reached  the  conclusion  that  it  is  necessary  for  the  health, 
safety  and  general  advantage  of  the  State,  that  the  forest  lands  now  owned 
and  hereafter  acquired  by  the  State,  and  the  timber  on  state  lands  should  be 
preserved  intact  as  forest  preserves  and  not  under  any  circumstances  be  sold:** 

It  is  most  interesting,  Mr.  Chairman,  that  the  Committee  on  Conservation 
should  adopt  in  its  report  in  the  year  1915  the  same  language  which  was  uspd 
by  David  McClure  in  1894.  Apparently  the  majority  of  the  Committee  ap- 
preciate nothing  in  regard  to  the  advancement  in  forestry  since  that  time. 
At  that  time,  in  1894,  I  venture  to  say  that  there  were  not  half  a  dozen 
trained  foresters  in  the  State  of  New  York,  and  perhaps  in  the  United  States. 
To-day  there  are  more  colleges  and  universities  which  have  departments  de- 
voted to  instruction  in  forestry  and  to  training  young  men  in  forestry  and 
giving  degrees  than  there  were  then  individual  foresters  in  the  United  States. 
Now,  forestry  has  spread  throughout  all  our  people.  f£  has  spread  so  that 
there  is  scarcely  a  lumberman,  a  lumber  company  or  any  one  interested  in 
lumber  in  the  Adirondacks  or  the  Catskills  or  elsewhere  who  has  not  trained 
foresters  in  his  employ;  and  who  does  not,  in  cutting  any  tracts,  study  the 
reports  of  those  foresters,  and  cut  in  accordance  with  scientific  principles. 
The  idea  which  used  to  be  prevalent,  perhaps,  that  a  crop  of  trees  was  some- 
thing to  be  cut  off  and  destroyed,  has  given  way  to  the  idea  which,  is  now 
held  by  all  intelligent  persons  upon  the  subject,  that  trees  are  a  crop  to  be 
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maintained  and  perpetuated,  and  cut  from  year  to  year,  ju8t  as  any  other 
crop,  just  as  a  crop  of  hay  or  grain  or  any  other  useful  product  of  the  soil. 

There  is  one  other  proposition  to  which  I  wish  to  call  your  attention,  Mr. 
Chairman,  in  conclusion,  and  that  is  an  address  delivered  on  the  same  oc- 
casion to  which  I  referred  a  few  moments  ago,  the  proceedings  at  the  opening 
of  the  Forestry  Building  at  Cornell  University,  an  address  hy  J.  S.  Whipple, 
in  which  these  things  were  advocated: 

"  The  Constitution  should  be  changed  <to  permit  the  sale  of  detached  parcels 
of  the  state  lands  outside  the  parks  where  that  is  desirable,  except  at  Lake 
George,  and  in  the  near  vicinity,  and  also  permit  the  leasing  of  camp  sites 
within  the  state  preserve.  The  change  of  the  Constitution  should  also  permit 
the  conducting  of  conservative  lumbering  on  the  lands  that  should  be  lum- 
bered and  the  building  of  necessary  roads." 

Therefore,  we  have  the  words  of  so  eminent  an  authority  as  Delegate  Whip- 
ple for  the  support  of  this  proposition,  even  though  he  has  not  favored  it  in 
his  report  before  this  Convention. 

I  trust  that  this  may  have  very  serious  consideration.  The  propositions 
regarding  the  leasing  of  camp  sites,  I  have  not  gone  back  to,  nor  the  proposi- 
tion which  involves  the  sale  of  lands  outside  the  limits  of  the  Adirondack  and 
Catskill  Parks  which  are  owned  by  the  State,  because  I  imagine  that  those 
will  be  fully  treated  by  others  and  I  do  not  wish  to  take  the  further  time  of 
the  Convention. 

Mr.  F.  L.  Young  —  Mr.  Chairman. 

The  Chairman  —  The  Delegate  from  Westchester,  Mr.  Young. 

Mr.  F.  L.  Young  —  Mr.  Chairman,  the  delegates  who  have  remained  here 
to-night,  about  forty  in  number,  as  I  count  them,  are  to  be  commended  for 
their  fidelity  and  loyalty.  I  doubt,  however,  the  wisdom  or  the  benefit  of 
continuing  the  discussion  on  such  an  important  matter  as  this  in  the  absence 
of  so  many  delegates.  The  Adirondack  forest,  the  whole  forest  preserve,  is 
to  me  unknown  land.  I  want  to  hear  this  debate,  because  I  am  going  to  l^ 
guided  in  my  vote  by  what  I  hear.  The  absent  delegates  ought  to  be  in  pre- 
cisely the  same  position.  I  think  it  is  wrong  for  these  men  who  have  mad^ 
such  a  careful  study  of  this  great  subject  to  be  required  to  give  the  benefit 
of  their  work  and  their  study  to  such  a  foody  as  this,  and  for  that  reason  I 
move  that  the  Committee  do  now  rise,  report  progress  and  take  a  recess  until 
Monday  at  ten  o'clock, —  ask  leave  to  sit  again  —  the  regular  motion. 

Mr.  Marshall  —  Mr.  Chairman,  I  heartily  agree  with  the  suggestion  made 
by  Mr.  Young.  It  is  very  evident  that  we  shall  not  be  able  to  conclude  the 
argument  this  evening,  and,  as  has  been  said,  this  is  the  very  heart  of  the 
conservation  article,  and  upon  the  disposition  of  this  question  depends  the 
fate  of  the  whole  article.    I  therefore  trust  that  the  motion  will  be  adopted. 

The  Chairman  —  I  take  it  that  the  motion  is  that  we  rise  and  report  prog- 
ress, and  not  to  take  a  recess. 

Mr.  Angell  —  Mr.  Chairman,  if  it  is  proper,  I  would  like  to  move  that  the 
amendments  which  I  have  proposed  be  printed  and  placed  upon  the  general 
orders  calendar  with  the  proposal  from  the  Committee. 

•Mr.  Marshall  —  I  second  that  suggestion. 

The  Chairman  —  The  motion  is  that  the  Committee  rise,  report  progress 
and  ask  leave  to  sit  again.    All  in  favor  of  that  motion  will  signify  by  saying 
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Aye,  contrary-minded,  No.    The  motion  is  carried. 

(The  President  resumes  the  Chair.) 

The  President  —  The  Convention  will  come  to  order. 

Mr.  J.  G.  JSaxe  —  Mr.  President. 

The  President  —  Mr.  Chairman. 

Mr.  J.  G.  Saxe  —  On  behalf  of  the  Committee  of  the  Whole,  I  beg  to  report 
progress  and  to  ask  leave  to  sit  again,  also  to  report  the  recommendation  of 
the  Committee  that  the  two  pending  amendments  by  Mr.  Angell  of  Warren 
and  Mr.  Blauvelt  of  Rockland,  be  printed  on  the  general  orders  calendar  for 
Monday. 

The  President  —  The  question  is  on  granting  leave  to  sit  again  and  print- 
ing the  pending  amendments  for  the  information  of  the  Convention. 

Mr.  Foley  —  Mr.  President. 

The  President  —  Mr.  Foley. 

Mr.  Foley  —  May  I  also  suggest  that  the  amendments  already  adopted  be 
reprint ed  with  the  bill  and  that  the  bill  as  amended  be  reprinted  for  the 
consideration  of  the  Convention  on  Monday? 

Mr.  J.  L.  O'Brian  —  Mr.  President. 

The  President  —  Mr.  O'Brian. 

Mr.  J.  L.  O'Brian  —  I  desire  to  offer  a  motion  to  the  amendment  of  the 
Chairman  of  the  Committee  of  the  Whole,  if  he  will  accept  it,  that  when  the 
Committee  sit  again  it  resume  consideration  of  this  special  order. 

Mr.  J.  G.  Saxe  —  I  understand  that  that  was  covered  by  the  wording 
adopted  and  I  accept  the  amendment. 

The  President  —  May  the  Chair  suggest  that  as  numerous  amendments  have 
been  adopted  in  the  Committee  to  the  first  section  of  the  bill,  it  would  be  very 
useful  for  the  information  of  the  Convention  if  the  bill  were  reprinted  in  the 
condition  in  which  it  was  left  by  the  Committee. 

Mr.  Foley  —  I  so  move. 

The  President  —  The  motion  now  stands  that  the  Committee  have  leave  to 
sit  again, — 

Mr.  J.  G.  Saxe  (interrupting)  — Mr.  President,  may  I  report  the  amend- 
ments adopted  in  the  Conmiittee  of  the  Whole  so  that  they  will  be  before  the 
whole  House? 

The  President  —  I  beg  pardon. 

Mr.  J.  G.  Saxe  —  May  I  report  the  amendments  that  have  been  made  to 
section  1  so  that  they  will  be  before  the  Convention? 

The  President  —  You  may. 

Mr.  J.  G.  Saxe  —  The  Chair  handd^  up  to  the  Secretary  the  amendments 
that  have  been  made  in  Committee  of  the  Whole  to  Section  1,  whkh  have 
been  approved  by  the  Committee  of  the  Whole. 

The  President  —  Those  amendments  are  now  in  the  possession  of  the  Con- 
vention. The  motion  now  is  that  the  Committee  of  the  Whole  have  leave  to 
sit  again ;  that  on  Monday  morning  the  consideration  of  the  pending  bill,  No. 
785,  be  resumed  at  the  point  which  the  Committee  had  reached,  that  the  bill 
be  reprintetl  with  the  amendments  already  adopted  by  the  Committee  of  the 
Whole,  for  information,  and  that  the  two  pending  amendments  by  the  gentle- 
man from  Rockland  and  the  gentleman  from  Warren  be  also  printed  for  the 
information  of  the  Convention.  I  think  that  covers  it.  All  in  favor  of  the 
motion  will  say  Aye,  contrary.  No.    The  motion  is  agreed  to.    The  leave  to 
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sit  again  is  granted  and  the  printing  as  indicated  will  be  done  and  on  Monday 
morning  the  Committee  of  the  Whole  will  resume  consideration  of  the  pending 
bill  at  the  point  which  had  been  reached  in  Committee  of  the  Whole. 

Any  further  business  to  come  before  the  Convention? 

Mr.  J.  G.  Saxe  —  Mr.  President,  I  move  that  we  do  now  adjourn. 

The  President — All  in  favor  of  that  motion  will  say  Aye,  contrary.  No. 

Mr.  Parsons  —  Mr.  President. 

The  President  —  Will  the  gentleman  withhold  his  motion  for  a  moment? 

Mr.  Parsons  —  I  suggest  if  Mr.  Lindsay  cares  to  take  up  the  amendment 
in  regard  to  the  Indians  that  we  go  into  Committee  of  the  Whole  and  dispose 
of  that  this  evening,  and  then  we  will  have  more  time  on  Monday. 

The  President  —  That  depends  whether  Mr.  Saxe  withholds  his  motion  to 
adjourn. 

Mr.  J.  G.  Saxe  —  Mr.  President,  I  will  withdraw  my  motion  temporarily,  if 
so  desired. 

Mr.  Lindsay  —  Mr.  President. 

The  President  —  Mr.  Lindsay. 

Mr.  Lindsay  —  I  take  it  that  the  Committee  having  that  in  charge  is 
ready  now  at  any  time  to  dispose  of  it.  But  I  do  not  think  in  the  short  time 
we  have  —  of  course  there  are  some  here  that  perhaps  might  like  to  have 
something  to  say  about  it, —  we  would  have  time  to  complete  its  consideration. 

The  President  —  It  is  moved  that  the  Convention  go  into  Commifttee  of  the 
Whole  on  general  order  No.  43.  All  in  favor  of  the  motion  will  say  Aye,  con- 
trary No.    The  Noes  appear  to  have  it. 

Mr.  J.  G.  Saxe  —  Mr.  President,  I  move  that  we  do  now  adjourn. 

The  President — All  in  favor  of  that  motion  will  say  Aye,  contrary  No. 
The  motion  is  carried  and  the  Convention  stands  adjourned  until  10  o'clock 
Monday  morning. 

Whereupon,  at  10:10  P.  M.  the  Convention  adjourned  to  meet  at  10  A.  M. 
on  Monday,  August  9,  1915. 
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The  President — The  Convention  will  please  be  in  order.     Prayer  will  be 
offered  by  the  Rev.  J.  Addison  Jones. 

The  Rev.  Mr.  Jones  —  Let  us  pray.  Unto  Thee,  Oh  Lord,  our  God,  from 
whom  cometh  every  good  and  perfect  gift,  we  lift  our  hearts  in  gratitude  and 
praise.  How  precious  are  Thy  thoughts  unto  us,  Oh  God,  and  how  great  is 
the  sum  of  them,  if  we  should  count  them  over,  more  in  number  than  the 
sand  upon  the  seashore.  We  bless  Thee  for  the  gift  of  life  and  for  all  the 
influences  of  home  and  friendship  and  for  all  the  blessing  of  service  and  for 
all  those  influences  that  enter  into  our  lives,  to  enrich  us  in  character  and  to 
make  us  effective  in  service.  And  now  as  we  set  ourselves  to  the  tasks  of  the 
day,  we  pray  for  the  inspiration  of  Thy  good  spirit,  so  that  we  may  do  the 
things  which  are  in  accordance  with  Thy  great  and  holy  will.  We  pray  that 
Thy  protection  may  be  about  all  those  who  are  in  places  of  power  and  au- 
thority in  our  land.  Bless  Thou  the  Governor  of  this  State  and  the  members 
of  his  family;  forbid  that  any  unruly  hand  should  be  raised  to  do  them 
harm  or  injury,  and  grant  that  there  may  be  among  our  people  a  great 
respect  and  reverence  for  constituted  authorities  and  for  men  in  high  places 
of  power.  We  invoke  Thy  blessing  upon  the  members  of  this  Convention  this 
day.  Grant  unto  them  the  clear  vision,  the  wise  word  and  the  sound  judg- 
ment and  the  truly  effective  action  so  that  all  their  deliberations  and  enact- 
ments may  work  together  for  the  prosperity  and  progress  of  our  Common- 
wealth.   For  Thy  Name's  sake,  Amen. 

The  President  —  Are  there  any  amendments  to  be  proposed  to  the  Journal 
as  printed  and  distributed? 

Mr.  Stimson  —  Mr.  President. 
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The  President  —  Mr.  Stimson. 

Mr.  Stimson  —  I  wish  to  call  attention  to  an  error  in  printing  that  I 
find  in  Document  No.  35^  laid  on  our  desks  this  morning,  purporting  to  be  a 
minority  report  to  the  report  of  the  State  Finance  Conmiittee  on  the  budget. 
This  misprint  is  that  from  this  Record  here  it  appears  a&  if  it  were  filed  by 
Mr.  Wadsworth,  instead  of  which  it  should  be  filed  by  Mr.  Wagner.  And 
Mr.  Wadsworth's  report  in  reference  to  charities  has,  by  an  error  in  the 
printing,  been  confused  with  the  other.    Dociunent  No.  35. 

The  President  —  Is  there  objection  to  correcting  the  error  pointed  out  by 
Mr.  Stimson?  The  Chair  hears  none,  and  the  Document  No.  35  will  be 
withdrawn  from  the  files  of  the  members  and  from  distribution,  and  will  be 
reprinted  correctly  and  redistributed. 

The  President  —  Are  there  any  other  amendments  to  be  made? 
Mr.  Meigs  —  Mr.  President,  in  Document  No.  28,  on  page  6,  the  report 
signed  by  Mr.  Angell  and  others  is  called  a  majority  report.     This  is  an 
error,  as  it  is  a  minority  report.    The  majority  report  immediately  precedes. 

The  President  —  Without  objection  Document  28  will  be  reprinted  to  cor- 
rect the  error  to  which  Mr.  Meigs  referred. 

Mr.  Quigg  —  Mr.  President,  on  page  1303  of  the  Record,  I  am  inaccurately 
quoted  and  so  inaccurately  that  it  does  not  make  sense.  I  suppose  in  turn- 
ing around  I  got  out  of  the  stenographer's  hearing.  Mr.  Wagner  had  pointed 
out  that  the  Governor  had  appointed  a  man  who  was  guilty  of  larceny,  to 
office.  Mr.  Marshall  inquired  if  that  was  an  honorary  office.  Mr.  Wagner 
said  it  had  no  compensation.  Then  I  asked  Mr.  Wagner  to  yield  and  in- 
quired of  him  ''Does  the  gentleman  see  any  particular  reason  why  a  thief 
should  be  appointed  to  an  honorary  office  1**  As  I  am  quoted  here  at  the 
bottom  of  page  1393.     "  Does  the  gentleman  see  any  particular  reason  why 

this  should  be  placed  in  an  honorary "  it  hardly  makes  sense.    I  ask 

to  have  it  corrected. 

The  President  —  Is  there  any  objection  to  correcting  the  Record  to  cor- 
respond with  the  conclusive  presumption  of  Mr.  Quigg's  remarks  which  make 
sense?  Tbe  Chair  hears  none.  The  correction  wiU  be  made  in  the  permanent 
copy  of  the  Record.  Are  there  any  further  corrections  or  amendments  to  be 
made?    The  Journal  is  approved  as  read. 

Mr.  Mereness  —  Mr.  President. 

The  President  —  Mr.  Mereness. 

Mr.  Mereness  —  This  is  the  proper  time  for  the  presentation  of  memorials  ? 

The  President  —  This  is  the  proper  time  for  the  presentation  of  memorials. 

Mr.  Mereness  —  By  request,  I  desire  to  present  a  petition  on  behalf  of  the 
Spanisb-American  War  Veterans  of  the  Thirty-Second  Senatorial  District. 

The  President  —  The  memorial  submitted  by  Mr.  Mereness  from  the  com- 
mittee of  the  Spanish- American  War  Veterans  will  be  referred  to  the  Com- 
mittee on  Civil  Service. 

Mr.  Heaton  —  Mr.  President. 

The  President  —  Mr.  Heaton. 

Mr.  Heaton  —  By  request  I  hand  up  a  memorial  claimed  to  be  signed  by 
thirteen  residents  of  the  county  of  Rensselaer  concerning  the  Spanish- American 
War  Veterans  and  ask  that  it  be  referred  to  the  Committee  on  Civil  Service. 

The  President — That  reference  will  be  made. 


1435 

Mr.  Linde  —  Mr.  President,  I  present  a  similar  petition  and  ask  that  it 
be  referred  to  the  Committee  on  Civil  Service. 

.    The  President  —  The  memorial  handed  up  by  Mr.  Linde  will  be  referred  to 
the  Committee  on  Civil  Service. 

Mr.  Lindsay  —  Mr.  President. 

The  President  —  Mr.  Lindsay. 
.    Mr.  Lindsay  —  I  desire  to  present  a  memorial  from  the  Spanish- American 
War  Veterans  of  the  Forty-Second  Senatorial  District  and  ask  that  it  be 
referred  to  the  Conmiittee  on  Civil  Service. 

The  President  —  Same  reference. 

Mr.  Cobb  —  Mr.  President. 

The  President  — Mr.  Cobb. 

Mr.  Cobb  —  By  request,  I  hand  up  a  similar  petition  from  the  United 
8|>anish  American  War  Veterans  of  the  Thirty-Eighth  and  Forty-Second  Sena- 
torial Districts,  77'5  signatures. 

Tlie  President  —  Same  reference. 

The  President  —  The  Chair  lays  before  the  Convention  a  communication 
from  the  Medico-Legal  Society,  which  will  be  referred  to  the  Committee  on 
the  Judiciary. 

Any  further  memorials  or  petitions? 

Mr.  Curran  —  I  offer  the  following  i^i  behalf  of  the  Spanish  War  Veterans 
of  the  Forty-Sixth  District,  by  request. 

The  President  —  The  memorial  from  the  Forty-Sixth  Senatorial  District 
will  be  referred  to  the  Committee  on  Civil  Service. 

Communications  from  the  Governor  and  other  State  oflScers. 

Notices,  motions  and  resolutions. 

The  Secretary  will  call  the  roll  of  districts. 

The  Secretary  —  First  district,  second,  third,  fourth,  fifth,  sixth,  seventh, 
eighth  — 

Mr.  Latson  —  Mr.  President. 

The  President  —  Mr.  Latson. 

Mr.  Latson  —  I  move  that  Proposed  Amendment,  Print  No.  763,  now  upon 
the  <3eneral  Orders  calendar.  No.  32  —  that  the  Committee  of  the  Whole  be 
discharged  from  further  consideration  of  this  amendment,  and  that  it  be 
recommitted  to  the  Committee  on  Militia  and  Military  Affairs. 

The  President  —  All  in  favor  of  that  motion  by  the  chairman  of  the  Com- 
mittee  on   Military   Affairs   will   say   Aye,   contrary   No.     The   motion    is 

agreed  to. 

The  Secretary  —  Ninth  district,  tenth,  eleventh,  twelfth,  thirteenth,  four- 
teenth, fifteenth,  sixteenth,  seventeenth,  eighteenth,  nineteenth,  twentieth, 
twenty-first,  twenty-second,  twenty-third,  twenty-fourth,  twenty-fifth,  twenty- 
sixth,  twenty-seventh,  twenty-eighth  — 

Mr.  Barnes  —  Mr.  President. 

The  President  —  Mr.  Barnes. 

Mr.  Barnes  —  I  would  like  to  move  that  bill  Printed  No.  754,  which  was 
amended  last  Friday,  now  numbered  786,  retain  its  place  as  a  special  order 
for  Wednesday  morning.  I  did  not  notice  on  Friday  that  in  amending  it  the 
desk  had  taken  it  off  special  orders,  to  which  it  had  been  assigned  for 
Wednesday.   It  was  put  down  as  a  special  order  for  Wednesday  abqut  a  week 
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ago.  I  therefore  move  that  it  be  made  a  special  order  for  Wednesday  morn- 
ing, immediately  after  the  calling  of  the  regular  order. 

The  President  —  All  in  favor  of  that  motion  will  say  Aye,  contrary  No. 
The  motion  is  agreed  to  unanimously. 

The  Secretary  —  Twenty-ninth  district,  thirtieth,  thirty-first,  thirty-second, 
thirty-third,  thirty-fourth,  thirty-fifth,  thirty-sixth,  thirty-seventh,  thirty- 
eighth,  thirty-ninth,  fortieth,  forty-first,  forty-second,  forty-third,  forty-fourth, 
forty-fifth,  forty-sixth,  forty-seventh,  forty-eighth,  forty-ninth,  fiftieth  — 

Mr.  J.  L.  O'Brian  —  Mr.  President,  I  offer  the  following  resolution. 

The  President  —  The  Secretary  will  read. 

The  Secretary  —  Resolved,  That  the  Secretary  cause  to  be  printed  forthwith 
1,000  extra  copies  of  the  amendment  proposed  by  the  Committee  on  Cities, 
General  Order  No.  60. 

Mr.  J.  L.  O'Brian  —  Mr.  President,  in  view  of  the  fact  that  there  is  a  great 
demand  for  this  amendment  and  the  supply  is  now  practically  exhausted, 
I  ask  immediate  consideration  of  this  resolution  and  move  its  adoption. 

The  President  —  The  gentleman  asks  for  immediate  consideration.  Is  there 
objection  ?  The  Chair  hears  none  and  the  resolution  is  before  the  Convention. 
Those  in  favor  of  the  resolution  will  say  Aye,  contrary  No.    The  resolution 

is  agreed  to.  .::-^.V:\\l:.u4-Ml^ 

The  Secretary  —  Fifty-first  district. 

The  President  —  Reports  of  standing  committees.  Are  there  any  reports 
of  standing  committees? 

Mr.  J.  L.  0*Brian  —  Mr.  President,  the  Committee  on  Rules  makes  the  fol- 
lowing report. 

The  Secretary  —  The  Committee  on  Rules,  to  which  was  referred  the  resolu- 
tion offered  by  Mr.  Quigg,  in  relation  to  limiting  debate,  reports  that  it  has 
given  consideration  to  the  resolution;  that  the  Committee  is  of  the  opinion 
that  discussion  in  the  Convention  has  not  advanced  sufficiently  to  make  expe- 
dient at  this  time  limitation  of  debate  proposed  by  Mr.  Quigg  and  the  Com- 
mittee therefore  reports  adversely  upon  said  resolution. 

The  President  —  The  question  is  upon  agreeing  with  the  report  of  the 
Committee.  All  in  favor  of  agreeing  with  the  report  will  say  Aye,  contrary 
No.    The  report  is  agreed  to. 

Mr.  Low  —  Mr.  President,  I  beg  to  submit  a  report  of  the  Committee  on 
Cities,  amending  Section  10  of  Article  VIII  of  the  Constitution.  In  doing  so 
I  ask  leave  for  Mr.  Wiggins  to  submit  a  minority  report  at  a  later  date. 

The  President  —  Without  objection  that  leave  will  be  granted.  The  Secre- 
tary will  read  the  majority  report. 

The  Secretary  —  Mr.  Low,  from  the  Committee  on  Cities,  to  which  were 
referred  Proposed  Constitutional  Amendments,  Int.  No.  411,  Print  No.  423, 
introduced  by  Mr.  Wiggins,  in  relation  to  city  sinking  fund;  Int.  No.  455, 
Print  No.  467,  introduced  by  Mr.  Baldwin,  in  relation  to  the  regulation  of 
the  issue  of  city  securities;  and  Int.  No.  665,  Print  No.  681,  introduced  by 
Mr.  Sanders,  in  relation  to  the  debt  limit  of  cities,  reports  by  Proposed 
Amendment  entitled  "Proposed  Constitutional  Amendment."  Second  read- 
ing—  To  amend  Section  10  of  Article  VIII  of  the  Constitution,  by  dividing 
it  into  two  sections,  to  be  known,  respectively,  as  Sections  10  and  11,  by 
amending  the  second  part  thereof,  and  by  adding  a  new  section  to  be  known 
M  Section  12. 
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The  President  —  Is  there  objection  to  the  receipt  of  the  report  and  the  Pro- 
posed Amendment?    Referred  to  the  Committee  of  the  Whole. 

Mr.  Wiggins  —  Mr.  President,  with  relation  to  Mr.  Low's  request  that  I  be 
given  permission  to  file  a  minority  report  at  some  later  date>  I  desire  to  say 
I  am  in  entire  sympathy  with  this  Amendment.  The  first  portion  of  it  is 
the  result  of  a  Proposed  Amendment  introduced  by  me.  The  only  portion  to 
which  I  have  any  objection  is  the  latter  portion  which  is  designed  to  permit 
extending  the  debt  limit  of  any  city  or  rather  its  power  to  borrow,  the  bonds 
issued  during  the  period  from  1904  to  this  date,  so  that  it  becomes  retroactive. 
It  is  quite  possible  that  I  may  be  entirely  mistaken  in  the  views  which  I 
entertain  upon  the  subject  and  having  that  in  mind  I  do  not  wish  to  have 
permission  to  file  a  minority  report  because  if  the  views  which  I  do  entertain 
I  find  are  correct,  or  wrong,  I  may  present  that  matter  to  the  Convention  when 
the  amendment  is  under  discussion. 

The  President  —  Any  further  reports  of  standing  committees? 

Reports  of  select  committees. 

Third  reading. 

Unfinished  business  in  general  orders. 

Special  orders. 

The  Convention  will  go  into  Committee  of  the  Whole  for  the  continued  con- 
sideration of  the  Conservation  Article.    Will  Mr.  J.  G.  Saxe  resume  the  Chair  ? 

(Mr.  John  G.  Saxe  resumes  the  Chair.) 

The  Chairman  —  The  Convention  will  come  to  order  in  the  Committee  of 
the  Whole.  The  question  arises  upon  the  motion  of  the  gentleman  from 
Warren  county,  Mr.  Angell.    Any  further  debate? 

Mr.  Mereness  —  Mr.  Chairman. 

The  Chairman  —  Mr.  iMereness. 

Mr.  Mereness  —  I  desire  to  offer  an  amendment  to  Section  2. 

The  Chairman  —  The  Clerk  will  read  the  amendment. 

The  Secretary  —  By  Mr.  Mereness:  Add  at  the  end  of  Section  2:  Tlie 
Department  may  authorize  the  sale  by  the  State  of  land  owned  by  it,  not 
forest  land,  and  not  within  or  contiguous  to  a  State  park.  The  procee^^ls 
of  such  sale  shall  be  used  for  the  purchase  of  land  within  the  State  park. 

Mr.  Mereness  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Mereness. 

Mr.  Mereness  —  I  desire  to  take  up  the  time  of  the  Committee  for  a 
very  few  moments,  in  reference  to  this  proposed  amendment.  The  amendment 
offered  by  the  delegate  from  Warren  county,  the  last  paragraph  of  it,  covers 
the  same  subject  that  I  have  covered  by  the  amendment  offered  by  me,  but 
it  is  involved  with  so  many  other  matters  not  germane  to  the  proposition  that 
I  desire  to  have  considered,  that  I  have  concluded  to  offer  my  suggestion  in 
the  way  of  a  separate  amendment. 

I  shall  not  take  up  any  time  discussing  the  broad  proposition  embodied  in 
Section  2  of  the  proposed  Conservation  article,  because  there  seems  to  be 
almost  an  entire  unanimity  of  sentiment  here  in  regard  to  the  substance  of 
Section  2.  I  will  only  say  this,  which  is  possibly  slightly  personal:  The 
name  of  Mr.  David  McClure  has  been  mentioned  and  I  desire  simply  to  say 
that  Mr.  McClure  in  the  Convention  of  1894,  at  the  request  of  some  public- 
spirited  gentlemen  in  the  city  of  New  York,  first  brought  the  subject  of 
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State  forest  lands  to  the  attention  of  the  Convention,  somewhat  Lite  in  the 
Convention,  and  upon  his  motion  a  select  committee  of  five  was  appointed  by 
the  President  of  that  Convention  to  consider  the  matter  of  State  forest  land^;, 
of  which  committee  Mr.  McClure,  of  blessed  memory,  was  the  chairman,  and 
I  had  the  pleasure  and  the  honor  of  serving  with  him  upon  that  conmiittee. 

It  was  during  the  preparation  of  that  article  and  the  subsequent  discussion 
in  the  Committee  of  the  Whole  that  we  had  the  present  provision  of  the 
Constitution,  Section  7,  of  Article  7,  which  the  present  Conservation  Com- 
mittee of  this  Convention  has  changed  only  by  the  addition  of  two  words.  I 
think  it  must  be  conceded  by  everybody  who  is  familiar  with  the  subject 
that  that  Conunittee  and  the  Convention  of  1894  builded  much  more  wisely 
than  they  then  knew  or  realized  in  reference  to  the  preservation  of  the  State 
forests.  I  don't  think  that  any  mistake  was  made  on  that  occasion.  A  vote 
a  few  years  after  that  was  taken  upon  the  proposition  of  modifying  that 
provision  to  some  extent  so  far  as  allowing  the  removal  of  timber  and  camp 
sites  and  some  other  matters,  and  we  had  at  the  election  upon  that  proposi- 
tion something  that  I  think  never  has  occurred  in  the  history  of  the  State, 
that  there  were  over  700,000  of  the  electors  of  the  State  who  took  the  pains  to 
be  particular  to  mark  an  "  0  "  opposite  the  provision  intended  to  open  up  the 
forests  of  the  State,  and  I  don't  think  that  this  Convention  or  any  other 
sensible  person  would  care  to  make  a  new  attempt  along  that  same  line.  I 
don't  think  that  I  am  exaggerating  when  I  say  that  the  lands  of  the  State, 
owned  by  them  twenty-one  years  ago,  were  then  of  a  good  deal  of  value, 
but  I  think  that  to-day  they  are  worth  at  least  five  times  as  much  as  they 
were  then,  and  so  far  as  the  future  is  concerned,  I  don't  think  that  we  will 
make  any  mistake  if  we  continue  the  policy  then  so  wisely  inaugurated  at 
the  suggestion  of  Mr.  McClure.  I  am  in  entire  sympathy  with  that,  and  I 
don't  think  that  we  are  saying  too  much  if  we  say  that  in  twenty  years 
more  those  lands  will  continue  to  increase  in  value  and  that,  now  instead 
of  being  worth  $30,000,000,  they  would  be  worth  in  time  from  $60,000,000 
to  $75,000,000,  certainly  the  most  valuable  estate  that  the  State  of  New  York 
owns  at  the  present  time. 

Now,  then,  to  the  matter  of  the  amendment :  I  find  that  in  the  sixteen  coun- 
ties which  are  known  as  Forest  Preserve  counties,  there  are  at  the  present 
time  something  over  800  parcels  of  land  that  are  entirely  outside  and  not 
contiguous  to  either  of  the  State  parks.  A  great  many  of  those  parcels  are 
very  small;  the  most  of  them  have  absolutely  no  timber  upon  them,  and  it 
seems  to  me  an  unwise  policy  to  still  prevent  the  State  from  disposing  of 
those  separate  parcels  of  land  and  getting  the  money  that  can  be  realized 
from  them,  be  it  much  or  little,  and  using  it  in  the  purchase  of  lands  which 
are  within  the  State  parks.  Some  people  have  suggested  that  those  arid  and 
mostly  denuded  parcels  of  land  should  be  retained  by  the  State  with  the 
possible  purpose  some  time  in  the  future  of  reforestation,  but  it  seems  to 
me  that  does  not  meet  the  question  at  all.  There  is  over  a  hundred  thousand 
acres  of  denuded  land  within  the  State  parks,  and  under  any  system  of 
reforestation  that  could  possibly  be  devised,  it  will  certainly  take  at  least 
fifty  years  to  reforest  the  land  that  the  State  now  has  within  the  State  parks. 

I  don't  intend  to  take  up  very  much  more  time  over  this  matter.  It 
seems  to  me  a  business  proposition  and  very  likely  the  Committee  on  Conserva-r 
tion,  which  has  certainly  given  very  careful  consideration  to  the  article  which 
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it  has  presented  —  possibly  it  didn't  fully  realize  the  exact  situation  in  refer- 
ence to  these  separate  and  outside  parcels  of  land. 

I  beg  to  make  a  quotation  from  page  33i  of  a  book  issued  by  the  Conserva- 
tion Commission  of  the  State  of  New  York  with  reference  to  the  resources 
of  the  forest  preserves.  In  reference  to  parcels  that  I  am  mentioning  the 
Commission  says:  "There  are,  as  already  noted,  313,277  acres  of  these  pre- 
serves which  are  outside  of  the  two  parks.  This  area  includes  183,725  acres 
of  land  under  water,  leaving  a  balance  of  129,552  acres  of  varying  character. 
This  area  of  land  is  contained  in  1,166  separate  parcels,  exclusive  of  the 
islands  in  Lake  (xeorge,  or  lands  under  water.  They  do  not  perform  a  true 
function  as  a  forest  preserve.  The  areas  vary  from  a  fractional  part  of  an 
acre  to  tracts  of  a  thousand  acres.  A  few  are  so  situated  that  they  can  be 
used  for  forestry  purposes,  but  fully  90  per  cent,  of  the  parcels  are  small, 
isolated,  often  difficult  to  locate  accurately  and  difficult  and  expensive  to 
protect.  As  a  matter  of  policy  it  would  seem  more  desirable  to  dispose  of 
these  outlying  areas  and  acquire  other  land  within  the  parks.  This  will  result 
in  consolidating  the  present  holdings,  reduce  administrative  expenses  and 
have  the  same  investment  and  area,  which  would  better  serve  its  purpose." 

Now,  it  seems  to  me  that  with  this  Conservation  Department  which  is 
about  to  be  established,  that  it  may  very  safely  be  left  to  those  public- 
spirited  men  to  decide  upon  the  matter  of  disposing  of  outlying  and  small 
parcels  of  land  that  are  not  forest  lands,  and  of  avoiding  the  administrative 
expenses  connected  with  the  ownership  of  those  separate  parcels  and  to  take 
the  money  that  may  be  derived  from  those  parcels  and  buy  land  within  one 
of  the  State  parks. 

I  am  in  hopes  that  the  Conservation  Committee,  upon  fuller  consideration 
of  the  matter,  will  see  the  wisdom  of  clothing  the  Conservation  Department 
with  that  discretion. 

Mr.  Weed — Mr.  Chairman,  may  I  ask  that  the  amendment  be  read?  There 
was  so  much  confusion  at  the  time  it  was  moved  that  I  could  not  hear  it. 

The  Chairman  —  Mr.  Weed,  there  are  four  amendments  now  pending  before 
the  House.    Which  one  do  you  desire  to  be  read? 

Mr.  Weed  —  The  last  amendment  offered  by  Mr.  Mereness. 

The  Chairman  —  The  Secretary  will  read  the  amendment  offered  by  Mr. 
Mereness. 

Mr.  Mereness — Mr.  Chairman,  may  I  add  just  one  word  regarding  a  matter 
which  a  gentleman  has  just  asked  me  about  and  which  I  omitted  to  mention? 

The  Chairman  —  If  Mr.  Weed  will  yield. 

Mr.  Weed  —  Certainly. 

Mr.  Mereness  —  I  should  have  stated  that  the  great  majority  of  these 
separate  and  outlying  parcels  have  come  to  the  State  through  the  sale  of 
lands  for  unpaid  taxes. 

The  Secretary  —  Add  a.t  the  end  of  Section  2:  "The  Department  may 
authorize  the  sale  by  the  State  of  land  owned  by  it,  not  forest  lands  and 
not  within  or  contiguous  to  a  State  park.  The  proceeds  of  such  sale  shall 
be  used  for  the  purchase  of  land  within  the  State  park.'' 

Mr.  Weed  —  I  assume  that  the  word  "  department "  there  means  "  com- 
mission."   We  have  spoken  of  the  department  mor6  than  of  the  commission. 

Mr.  Marshall  —  "  Department "  is  proper.    We  will  have  to  change  that. 
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The  Chairman  —  Is  the  House  ready  to  vote  upon  any  (me  of  these  four 
amendments?    Is  there  any  one  else  that  desires  to  be  heard? 

Mr.  Dunlap  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Dunlap. 

Mr.  Dunlap  —  I  move  to  amend  Section  2,  line  6^  by  striking  out  the 
word  "  commission  "  and  inserting  the  word  ''  department."  We  have  used  the 
word  "department"  —  "Conservation  Department"  —  all  the  way  through, 
but  by  some  error  in  printing  or  otherwise  the  word  "  commissicm  "  crept  in. 
I  think  the  original  draft  had  the  word  "  department "  in  it.  It  is  now  "  The 
commission  is,  however,"  and  it-  should  be  "  The  department  is,  however." 

The  Chairman  —  Unless  there  is  objection  we  might  have  a  vote  at  once 
on  Mr.  Dunlap's  amendment  that  the  word  "  commission  "  on  line  6,  page  3, 
should  be  struck  out  and  the  word  "  department "  be  substituted.  All  in 
favor  of  that  substitution  will  say  Aye  — 

Mr.  Quigg  (interrupting)  — Mr.  Chairman,  it  is  that  way  in  my  copy.  It 
is  "  department." 

The  Chairman  (continuing)  — Contrary,  No.    The  motion  is  carried. 

The  Chairman  —  Mr.  Quigg. 

Mr.  Quigg  —  Are  there  two  copies  before  us?  In  my  copy  on  line  6,  page  2, 
it  is  "  The  department  shall  be  charged." 

Mr.  Dunlap  —  It  was  so,  but  in  the  copies  on  the  table  to-day,  it  has  been 
changed. 

The  jDhairman — You  have  the  wrong  page.  Page  3,  line  6,  instead  of 
"commission"  the  word  should  be  "department." 

Mr.  Beach  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Beach. 

Mr.  Beach  —  I  desire  to  say  that  I  hope  that  Mr.  AngelFs  amendment  will 
not  prevail.  I  say  this  because  I  believe  that  to  conserve  the  forests  means 
to  preserve  them  and  not  destroy  them,  and  I  also  believe  that  this  question 
of  conserving  the  natural  resources  of  this  State  is  one  of  the  greatest  ques- 
tions which  the  people  of  the  State  have  to  consider  to-day.  And,  considering 
the  natural  resources  of  the  State,  nature  certainly  bestowed  them  upon 
this  State  with  a  prodigal  and  a  lavish  hand.  On  our  western  border  we 
have  a  chain  of  lakes  which,  taken  in  their  entirety,  form  the  longest  line 
and  the  greatest  area  of  inland  navigable  water  anywhere  on  the  face  of  the 
earth.  At  the  other  end  of  our  State  is  the  second  largest  city  in  the  world. 
Now  what  makes  New  York  a  large  city?  It  is  not  its  theaters,  although 
they  are  unsurpassed ;  it  is  not  its  hotels,  although  for  comfort  and  luxurious- 
ness  of  appointment  they  are  the  wonder  of  all  Europe;  it  is  not  the  Produce 
Exchange  nor  the  Stock  Exchange  nor  Wall  street  which  makes  New  York 
a  great  city.  New  York  is  a  great  city  because  Manhattan  Island  lies 
directly  in  the  mouth  of  one  of  the  grandest  harbors  in  the  world. 

But  ships  do  not  come  into  the  harbor  of  New  York  just  to  anchor  and  get 
out  of  the  wind.  They  come  there  because  the  grain,  the  lumber,  the  manu- 
factured product,  the  best  that  this  great  nation  provides,  are  brought  here 
by  the  Great  Lakes,  the  Erie  canal,  the  Hudson  river,  the  converging  lines 
of  railroads  and  the  merchant  marine  of  America.  And  before  this  disastrous 
war  broke  out  the  ships  of  Germany,  the  ships  of  England  and  the  ships  of 
France  sailing  from  the  port  of  New  York  and  going  into  all  zones  and  gather- 
ing gain  from  all  continents  again  came  back  to  our  shores  laden  with  the 
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profits,  which,  more  than  any  other  one  thing,  have  served  to  make  this  State, 
our  State,  the  Empire  State,  first  in  wealth,  first  in  population  and  first  in 
commercial  importance. 

Now  what  I  want  to  say  is  that  long  before  the  Erie  canal  was  built  there 
was  a  navigable  waterway  from  tidewater  to  the  Great  Lakes,  and  a  way 
that  was  used.  When  Hendrik  Hudson  first  came  through  the  Narrows,  the 
Hudson  river  was  navigable  —  not  only  was  the  Hudson  river  navigable  up 
to  where  the  Mohawk  river  entered  it,  but  the  Mohawk  river  was  navigable. 
It  was  navigable  from  where  it  entered  the  Hudson  clear  up  through  into 
the  center  of  the  State  imtil  it  came  to  the  Great  Divide  which  is  now  the 
city  of  Kome  and  was  deflected  north;  and  even  in  that  divide  nature  was 
prodigal  in  what  it  bestowed  upon  New  York,  because  while  there  are  other 
passings  in  the  long  Appalachian  range  which  stretches  along  our  Atlantic 
coast  clear  up  into  Maine  there  was  no  other  doorway  so  inviting,  and  no  steps 
so  low,  and  when  the  navigators  of  the  Mohawk  river  stepped  out  at  the 
divide,  they  only  had  to  ascend  about  fifteen  feet  and  go  along  a  perfectly  level 
stretch  of  country  for  three  miles  and  they  stepped  into  other  navigable 
waters.  Then  they  could  embark  in  Wood  creek  which  would  take  them  into 
Fish  creek  then  to  Oneida  lake,  to  Oneida  river,  to  Oswego  river  and  to  Lake 
Ontario. 

We  know  this  was  navigable  water.  In  1751  there  was  a  fort  there,  be- 
cause it  was  a  strategic  position  and  recognized  so,  built  at  the  western  end 
of  the  carry.  That  fort  had  a  moat  around  it.  One  of  the  protections  of 
the  fort  was  a  moat  filled  with  water  eight  to  ten  feet  deep  supplied  by 
the  waters  of  Wood  creek.  To-day  the  waters  of  Wood  creek  have  so  receded 
that  that  moat  is  dry. 

We  know  that  there  was  a  highway  in  July,  1777,  and  we  know  it  was  a 
navigable  highway,  because  we  know  St.  Leger  started  from  Ontario,  came 
down  Oswego  river  through  Oneida  lake  and  up  through  Wood  creek,  with 
his  troop  of  Tory  redcoats  and  his  band  of  treacherous  Indians,  intending  to 
go  across  the  carry  and  take  tl^  Mohawk  river,  and  proceed  to  join  Bur- 
goyne  at  Albany,  and  we  know  it  was  navigable  on  August  3,  1777,  because 
St.  Leger  met  General  Herkimer  at  Oriskany;  he  had  met  General  Peter 
J.  Gansevoort  at  Fort  Stanwix,  where  the  Stars  and  Stripes  were  imfurled 
to  the  breeze  in  the  face  of  tke  enemy  for  the  first  time  in  the  history 
of  this  coimtry;  and  we  know  that  the  men  who  were  there  with  him 
were  very  glad  that  there  was  plenty  of  water,  and  that  the  current  was 
with  them,  because  they  went  back  a  great  deal  faster  than  they  came. 

Now,  that  stream  to-day,  Wood  creek,  which  in  those  days  floated  flat- 
boats  which  would  carry  from  twenty-five  to  thirty  men  in  its  natural  days, 
you  would  have  great  difficulty  in  transporting  a  single  man  in  a  light  canoe. 

There  is  just  as  much  rainfall.  The  bed  of  the  stream  and  the  banks  of  the 
stream  are  there,  and  for  about  one  week  in  the  spring  the  banks  are  not  only 
full  but  the  meadows  and  all  the  surrounding  country  clear  from  Rome  to 
Oneida  lake  are  one  vast  sea  of  water.  Then  it  goes  down.  That  water  used 
to  be  conserved  by  the  forests,  and  I  have  known  in  a  big  rain,  in  the  sum- 
mer time,  that  the  water  came  up  suddenly,  overflowing  the  meadows,  and 
carrying  the  haycocks  oft  down  the  stream.  Now,  this  produce  had  an  ulti^ 
mate  destination,  but  it  carried  no  bill  of  lading  that  the  owner  could  nego- 
tiate.   All  that  has  been  brought  about  by  the  denuding  of  the  forests.    We 
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don't  have  to  go  to  China  or  Japan,  or  France,  or  back  to  the  old  biblical 
countries  where  the  Aryan  people  left  place  after  place  that  they  had  de- 
nuded of  the  forest,  because  they  could  not  sustain  life.  Right  here  in  New 
York  State  we  have  a  living  example  of  what  it  will  do. 

What  did  it  do  on  the  Mohawk,  on  the  east  side  of  the  divide?  No  one 
would  dream  now  of  going  up  the  Mohawk  as  a  navigable  stream  from  Little 
Falls  to  Rome,  and  yet  in  the  spring,  ibefore  the  Delta  dam  was  made,  there 
was  a  great  running  flow  of  water,  every  spring,  spreading  out  over  the 
meadows  from  Rome  to  Utica,  and  every  low  place,  particularly  down  by 
Amsterdam,  and  then  it  subsided  so  that  it  was  just  a  silver  line. 

One  of  the  greatest  pieces  of  conservation  that  has  ever  been  done  in  this 
State  has  been  the  building  of  the  Hinckley  dam  and  Delta  dam.  Take  West 
Canada  creek,  every  spring  it  menaced  and  sometimes  inundated  Herkimer. 
I  don't  know  what  will  be  the  effect  of  the  Hinckley  dam,  but  I  have  seen  the 
Delta  dam  in  operation  about  two  years,  and  it  absolutely  controls  the  flow 
of  the  water.  Never  once  has  the  water  overflowed  the  top,  because  if  it 
ever  should  overflow  the  top  that  would  mean  that  they  had  lost  contrc^  of 
the  stream.  It  has  been  within  an  inch  of  the  top  once  and  within  a  foot  of 
the  top  once  but  it  serves  its  purpose  so  far  as  holding  back  the  water  and 
permitting  the  steady  flow  of  water  the  year-  around. 

Now,  the  reason  why  these  streams  are  not  what  they  were  years  ago 
is  because  the  trees  have  been  cut  off.  Now  are  we  learning  anything  by  ex- 
perience? Are  we  still  cutting  off  the  trees  or  have  we  stopped?  During  the 
past  ten  years  the  average  cut  of  timber  in  the  United  States  has  been  about 
40,000,000,000  feet,  and  1,000,000,000  feet  of  this  has  been  cut  in  the  State 
of  New  York.  We  cannot  think  in  billions.  We  cannot  grasp  what  that 
means.  But  it  is  necessary  that  every  member  of  this  Convention  should 
be  able  to  grasp  this  question  and  know  what  has  been  going  on. 

I  will  try  to  put  it  in  concrete  form.  A  billion  feet  of  timber  is  cut  in 
the  State  of  New  York  every  year.  It  is  a  conservative  estimate  to  say 
that  any  acre  of  timber,  taking  forest  acres  in  and  out,  will  produce  not  to 
exceed  6,000  feet. 

Dividing  one  billion  by  six  thousand,  we  find  that  there  have  been  denuded 
each  year  166,000  acres.  There  are  about  640  acres  in  a  square  mile.  Divid- 
ing 166,000  by  640,  we  find  that  there  have  been  260  square  miles  of  territory 
denuded  of  forest  each  year  in  the  State  of  New  York. 

Nt>w,  to  put  that  in  still  more  concrete  form,  that  means  that  a  strip  of 
territory  which  would  occupy  a  space  a  mile  wide  and  stretch  from  the  City 
of  New  York  along  the  Hudson  river  to  the  Mohawk  river  and  then  along  the 
Mohawk  river  to  Utica,  is  every  year  being  cut  in  this  State.  Tliis  cannot 
go  on.  If  it  does  we  are  sure  to  rue  the  day  that  we  did  not  take  the  oppor- 
tunity which  is  now  presented  here  to  us  to  stop  this  great  waste.  It  is 
not  a  business  proposition  for  the  State  of  New  York  to  sell  its  forests  in 
their  present  condition.  The  State  does  not  know  what  it  owns.  Some  years 
ago  lumbermen,  when  they  wanted  to  buy  a  tract  of  forest,  were  content  to 
send  a  cruiser  through  the  woods  who  looked  about  him  on  both  stdes, 
walked  back  and  forth,  and  when  he  came  back  to  his  employer  reported  how 
much  he  thought  there  was  in  that  park;  but  to^ay  they  do  not  do  it  that 
way.  They  have  learned  something  about  forestry,  and  one  of  the  things 
forestry  has  taught  them  is  that  trees  can  be  counted  and  estimated,  aad 
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to-dny  when  a  man  wants  to  buy  a  tract  of  timber  be  sends  out  a  forester, 
and  if  the  forester  knows  bis  business,  be  is  an  engineer  and  be  bas  a 
transit  witb  bim  and  be  runs  a  perfectly  straight  line  right  through  the 
woods  and  be  has  a  chain  with  bim,  and  fifty  feet  on  each  side  of  that  line 
bis  employees  count  the  trees.  When  they  get  to  the  end  of  the  tract,  they 
move  over  100  feet,  and  come  back,  and  when  that  forester  is  through,  he 
not  only  knows  bow  many  feet  of  lumber  there  are  on  the  tract,  but  be  knows 
bow  much  there  is  of  each  kind  —  bow  many  feet  of  beech,  birch  and  maple; 
bow  many  feet  of  pine  and  spruce,  balsam  and  hemlock;  and  be  furthermore 
knows  the  topography  of  the  ground.  He  knows  whether  it  is  on  a  mountain 
side,  or  on  a  mountain  top  or  in  a  great  big  swamp,  or  whether  it  is  on 
accessible  ground,  and  whether  the  timber  is  scattered  or  clumped.  That  is 
what  the  Conservation  Commission  should  do.  They  should  find  out  what 
the  State  of  New  York  owns  in  the  way  of  timber  and  then  after  they  have 
found  it  out,  even  though  it  takes  five  or  ten  years  to  go  over  it  all,  then 
they  will  know  what  they  have  got  to  sell.  They  will  know  about  the  topo- 
graphical arrangement  of  the  report;  whether  the  taking  of  some  mature 
timber  out  of  some  certain  parts  of  the  territory  will  be  a  damage  to  the 
whole  forest  preserve  or  not;  and  should  it  become  necessary,  should  their 
report  show  that  it  would  be  to  the  advantage  of  the  State,  then,  after  the 
people  know  what  they  have,  then  submit  a  constitutional  amendment  and 
let  them  sell  it  at  that  time,  if  the  people  will. 

Mr.  Byrne ^ Mr.  Chairman,  will  the  —  will  you  yield? 

The  Chairman  —  Will  the  gentleman  yield? 

Mr.  Beach  —  Yes. 

Mr.  Byrne  —  Do  you  understand  that  people  who  are  scientifically  con- 
ducting these  operations,  removing  these  trees,  would  cut  down  timber  if  it 
tended  to  destroy  the  care  of  the  water? 

Mr.  Beach  —  To  answer  that  question  means  taking  more  time  than  I  ought 
to  take  before  this  Convention,  but  we  have  to  take  into  consideration  the 
fact  that  this  question  of  forestry  in  tbift  country  is  a  new  problem.  Our 
conditions  are  so  different  here  from  what  they  are  in  the  older  coimtries, 
which  have  studied  this  problem,  that  we  cannot  use  them  as  a  comparison. 
Why,  they  talk  about  the  Black  Forest  in  Grermany.  It  bas  been  lumbered  for 
a  thousand  years,  and  yet  there  is  more  timber  and  better  timber  there  to-day 
than  there  was  then.  I  know  it  is  a  good  forest  now,  but  what  it  was  a 
thousand  years  ago  nobody  knows,  because  there  are  not  sufficient  records. 
But  in  this  country  lumber  is  not  of  sufficient  value  for  a  forester  to  go  into 
a  tract  hither  and  yon  and  pick  out  a  tree  here  and  a  tree  there.  By  the 
time  be  bas  assembled  those  trees,  they  will  have  cost  bim  more  than  he  can 
get  out  of  them,  and  every  time  be  fells  one  of  those  giants  of  the  forest  be 
knocks  down  eight  or  ten  small  and  thriving  trees,  and  be  cannot  help  it. 
Why,  in  Germany  wood  is  so  valuable  that  when  a  limb  drops  off  of  a  tree 
and  falls  to  the  groimd,  it  doesn't  stay  there.  Why,  the  whole  forest  is  farmed 
out  in  plots,  and  the  peasants  will  walk  for  three  miles  and  carry  back  on 
their  backs  a  bundle  of  these  fagots  for  fuel.  Why,  we  wouldn't  think  of 
doing  that  in  this  country.  We  sometimes  find  that  a  few  of  our  newly  come 
people  will  go  to  a  car  on  the  New  York  Central  Railroad  and  pick  out  a  few 
lumps  of  soft  coal,  but  as  far  as  going  into  a  wood  lot  and  picking  up  bru^ 
and  taking  it  borne,  they  would  not  dream  of  it.     And  the  reason — the 
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answer  to  this  question  is  that  at  the  present  time,  timber,  and  particularly 
hard  wood  timber,  which  is  most  of  what  is  left  in  our  forest  preserve,  is  not 
of  sufficient  value  to  take  up  separate,  isolated  widely-separatM  trees  and 
make  any  money  in  the  operation. 

Mr.  Byrne  —  Mr.  Chairman,  will  the  gentleman  yield  ? 

The  Chairman  —  Does  the  gentleman  yield? 

Mr.  Beach  —  Certainly. 

Mr.  Byrne  —  Do  I  understand  that  you  object  as  to  that  portion  of  the 
amendment  which  reads:  ''The  Department  may  provide  for  the  sale  and 
removal  of  timber,  or  any  part  thereof,  that  is  mature  or  detrimental  to 
forest  growth"? 

Mr.  Beach  —  Yes. 

Mr.  Byrne  —  Doesn't  it  go  on  and  say,  "under  such  conditions  as  it  shall 
prescribe  in  accordance  with  the  principles  of  scientific  forestry"?  Now,  if 
the  principles  of  scientific  forestry  were  carried  into  effect,  wouldn't  they 
protect  the  water? 

Mr.  Beach  —  I  don't  believe  it  is  a  possible  thing  to  control  a  lumberman 
if  he  once  takes  an  axe  into  a  forest.  I  don't  think  rules  can  be  devised  which 
would  protect  the  forest  if  you  once  allow  an  axe  in  there. 

Mr.  Byrne — Thank  you. 

Mr.  Tiemey  —  Mr.  Chairman,  will  the  gentleman  yield? 

The  Chairman  —  Will  the  gentleman  yield  ? 

Mr.  Beach  —  Certainly. 

Mr.  Tiemey  —  Mr.  Chairman,  I  was  not  going  to  say  anything  on  this 
proposition  until  I  heard  this  last  statement,  that  you  couldn't  let  a  limiber- 
man  into  the  Adirondacks  without  fear  that  he  would  destroy  all  the  timber 
within  his  reach.  While  I  hold  no  brief  in  this  Convention  for  the  lumber 
interests,  I  want  to  say  that  for  some  years  I  have  been  attorney  for  people 
engaged  in  that  business.  And  the  methods  employed  by  lumbermen  to-day 
and  the  care  which  they  take  of  the  forest  put  to  shame  the  policy  of  the 
State  of  New  York  in  caring  for  its  forests.  Let  me  say  to  the  gentlemen 
of  this  Convention  that  to  draw  a  contract  involving  lumbering  operations 
to-day  requires  much  more  skill  and  care  and  attention  than  is  given  to  the 
drawing  of  leases  of  apartments  for  New  York  City.  More  restrictions  and 
conditions  are  imposed  upon  the  men  who  are  to  do  the  cutting  than  are 
imposed  upon  any  big  business  in  the  City  of  New  York. 

I  know  a  business  corporation  which  conducts  in  connection  with  its  busi- 
ness a  lumber  trade.  It  owns  in  the  Adirondacks  approximately  one  hundred 
thousand  acres.  I  called  up  the  forester  last  night  and  he  told  me  the 
estimated  cordage  this  year  of  soft  wood  would  be  about  20,000  cords. 
They  will  cut  200,000  feet  of  hardwood.  But  this  corporation  maintains 
a  Bureau  of  Forestry  which  has  in  its  employ  the  year  around,  seven  experts. 
This  department  is  headed  by  a  graduate  of  the  School  of  Forestry  of  Yale. 
The  people  who  cut  for  that  corporation  cannot  cut  any  timber,  hard  or 
soft,  until  it  is  selected  by  those  foresters. 

Le  me  say  further  to  this  Committee  that  this  year  this  corporation  took 
from  its  nurseries  —  it  maintains  three  nurseries  for  raising  trees, —  it  took 
and  planted  a  million  and  a  half  of  pine  over  lands  which  it  had  cut  during 
the  last  five  or  six  years,  and  over  land  which  had  been  burned  and  the 
fire  on  which  came  from  State  lands.     Previous  to  this  year  it  had  taken 
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from  these  nurseries  and  planted  over  three  million  of  trees.  They  say  **if 
you  let  the  lumber  man  in  he  will  destroy  your  forests  " !  I  know  of  another 
lumbering  corporation,  the  head  of  which  knows  more  about  lumbering  than 
any  man  who  has  ever  been  in  the  service  of  the  State  of  New  York,  who 
is  an  expert  on  the  subject.  I  wish  you  gentlemen  could  go  into  his  office 
and  see  the  plans  carefully  worked  out  by  his  foresters.  He  can  tell  you 
not  only  how  much  lumber  he  is  going  to  cut  this  year,  where  he  is  going 
to  find  it,  but  he  will  tell  you  where  he  can  cut  it  for  the  neict  five  years, 
and  he  has  arrangements  made  to  replant  the  forests  from  which  he  takes 
the  timber. 

The  spirit  which  actuated  the  lumberman  of  twenty  years  ago  has 
changed,  gentlemen.  He  might  then  have  cruised  the  forests  and  taken  what 
he  wanted  where  he  found  it.  But  to-day,  unbound  by  a  provision  such  as 
the  State  of  New  York  has  in  its  Constitution,  he  has  been  able  to  learn 
something.  In  a  fit  of  rage,  twenty  years  ago,  the  Constitutional  Convention 
stopped  the  progress  of  this  State  with  regard  to  the  care  of  its  forest  lands. 
You  need  not  worry,  gentlemen,  about  lumbering  interests  wanting  to  break 
into  the  Adirondack  forests.  They  take  better  care  of  them  than  does  the 
Conservation  Commission.  They  spend  more  to  fight  fires  and  to  build  fire 
trails. 

I  was  amused,  in  reading  the  Record  this  morning,  to  see  this  from  a  dis- 
tinguished jurist  from  New  York.  On  page  1339  of  the  Record,  Judge  O'Brien 
is  quoted  as  saying:  "  It  is  within  the  experience  of  every  man  here  who 
has  gone  up  in  that  North  country,  and  who  has  been  through  its  forest 
preserves,  who  has  seen  where  the  lumberman  came  with  the  axe  and  where 
hamlets  sprung  up,  that  when  the  forests  were  denuded  the  hamlets  dis- 
appeared and  there  was  nothing  left  but  sawdust  to  show  where  once  had 
been  a  small  and  apparently  contented  people.  It  is  a  migratory  business 
and  it  has  no  relation  to  the  upbuilding  of  the  State.  It  is  transitory. 
*  *  *  ♦  »  Well,  if  the  gentleman  from  New  York,  or  the  gentlemen  from 
the  other  cities  of  the  State  who  think  they  learned  the  forests  by  two  or 
three  weeks'  vacation  up  there  in  some  palatial  camp  where  they  have  bath 
tubs  and  electric  lights,  would  spend  a  little  more  time  and  travel  up  and 
down  the  rivers  of  that  part  of  the  country  and  see  the  money  that  is  invested 
in  pulp  mills,  he  would  hesitate  before  he  said  that  the  lumber  business  is 
a  migratory  one,  that  it  has  no  relation  to  the  upbuilding  of  the  State  or  that 
it  is  transitory.  You  need  not  fear,  gentlemen,  that  the  lumberman  will  do 
anything  to  make  the  streams  shallower  and  shallower;  you  need  not  fear 
that  he  will  destroy  the  wonderful  natural  resources  in  our  water  power. 
He  is  willing  to  do  more  to-day  than  the  State  of  New  York  can  do.  Now 
that  is  just  a  word  to  you  gentlemen. 

If  there  is  opposition  to  Mr.  AngelPs  amendment,  it  must  come  either  from 
ignorance  or  prejudice.  I  am  sorry  that  every  member  of  this  Convention 
was  not  able  to  be  here  Friday  to  hear  Mr.  AngelPs  argument.  I  suggest  that 
you  read  it.  Learn  at  first  hand  from  a  man  who  knows,  a  man  who  has 
studied  this  question,  who  is  an  authority  upon  the  subject.  I  am  sure  that 
if  you  do,  those  of  you  who  are  now  ignorant  on  the  subject  will  vote  for  his 
amendment.  To  those  of  you  who  have  a  prejudice  I  can  only  say  that  we 
who  have  been  born  and  brought  up  and  who  have  lived  in  sight  of  those 
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great  hills  and  mountains  have  no  desire  to  destroy  them.  We  do  not  want  to 
destroy  their  verdure,  their  scenic  beauty.  We  want  to  hand  them  down  to 
our  children  and  to  our  children's  children  and  to  the  generations  of  the  State 
which  come  after  us;  and  we  want  to  hand  down  to  them,  with  that  scenic 
beauty,  the  usefulness  of  those  forests,  and  we  will  do  just  as  much  and 
more  than  any  other  part  of  the  State  to  make  the  forests  a  useful  preserve. 

Mr.  Whipple  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  Cattaraugus,  Mr.  Whipple.  Before 
the  delegate  starts,  I  will  call  his  attention  to  the  fact  that  he  introduced 
an  amendment  on  Friday  to  Section  2  which  the  Chair  rules  out  of  order. 
I  think  it  is  in  respect  to  kindling  wood.  Does  the  delegate  wish  to  move 
that  amendment  at  this  time? 

Mr.  Whipple  —  Not  now,  Mr.  Chairman.  It  is  more  or  less  a  secondary 
matter  and  a  single  matter  which  can  be  disposed  of,  but  there  are  two  or 
three  other  matters  which  are  more  worthy. 

Mr.  Chairman,  we  have  come  now  to  the  heart  of  the  conservation  of 
natural  resources  so  far  as  it  has  been  given  to  the  Departm'ent  that 
we  have  undertaken  to  establish,  and,  to  my  mind,  it  is  the  most  important 
feature  of  the  whole  question,  because  upon  the  forest  more  depends  in  this 
country  than  upon  any  other  one  natural  resource;  and  I  will  try,  if  you 
will  bear  with  me,  to  make  that  proposition  clear. 

Mr.  Angell's  amendment  comprehends  four  propositions:  That  in  relation 
to  cutting  and  utilization  of  green  timber;  that  in  relation  generally  to 
building  highways;  that  in  relation  generally  to  having  camp  sites;  that  in 
relation  to  the  disposition  of  detached  parcels  of  lands. 

*  His  second  proposition,  that  of  roads,  comprehends  in  a  larger  extent  the 
proposed  amendment  of  Senator  Blauvelt.  The  Senator's  amendment  com- 
prehends the  building  of  a  single  road  designated,  specified,  fixed,  so  far  as 
language  can  fix  it,  in  a  Constitution.  The  other  overlaps  that  and  proposes 
authority  to  build  any  kind  of  roads  anywhere  at  any  time. 

With  the  proposition  of  camp  sites,  as  nearly  every  one  here  knows,  I  am 
entirely  in  accord.  But  whatever  the  advantages  or  disadvantages  of  that 
are,  it  sinks  into  insignificance  compared  with  the  question  of  whether  or  not 
we  shall  cut  timber  upon  the  State's  holdings.  I-  am  in  favor  of,  substantially. 
Senator  Blauvelt's  amendment  for  a  specific  road  up  through  the  Fulton 
Chain  and  Raquette  Lake  and  into  the  Saranac  lakes,  because  that  furnishes 
for  forty  miles  through  our  best  forests  an  opportunity  for  better  fire  protec- 
tion; because  it  furnishes  a  beautiful  and  convenient  way  for  thousands  of 
our  people  to  go  from  the  western  and  southern  parts  of  our  State  and  it 
would  complete  a  chain  of  roads  around  and  through  a  vast  area  of  our  forest 
that  would  be  used  by  hundreds  and  thousands  of  automobilists  and  give  the 
people  of  the  State  a  chance  to  see  and  admire  and  therefore  make  them 
better  defenders  of  their  own  forests. 

For  all  these  purposes  that  road  is  important  and  necessary.  But  that 
is  of  no  consequence,  compared  with  this  greater  question.  The  question 
whether  the  Conservation  Commission  may  take  out  dead  timber  and  bum 
it  up  or  throw  it  away  and  not  utilize  it  for  the  necessities  of  the  people  of 
the  Adirondacks  who  pay  $14  per  ton  for  coal  with  millions  of  cords  of  dead 
wood  all  around  doing  no  good  but  doi:ig  harm,  is  a  matter  of  plain  sense  and 
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decency;  but  that^  too,  is  not  to  be  considered  in  connection  with  this  greater 
problem.  Therefore  I  propose  to  devote  such  little  time  as  I  may  have  to  the 
question  as  to  whether  or  not  the  axe  anywhere  shall  be  put  into  that  forest. 

Now  let  us  be  perfectly  f«.ir  about  it.  Let  us  state  the  facts,  because  a 
man  who  does  not  treat  the  subject  fairly  and  state  that  which  is  of  interest 
to  the  other  side  of  the  problem,  does  not  treat  it  as  he  ought  to. 

First,  let  me  say  that  I  am  interested  in  this  special  plea  by  the  attorney 
for  a  lumber  company.  It  is  a  good  argument  for  that  side  of  the  case.  I 
shall  be  interested,  I  know,  in  what  my  friend  Mr.  Meigs  will  say,  because  I 
want  to  say  here  in  his  presence  that  I  think  he  is  as  fair  a  man  as  is  en- 
gaged in  the  lumber  business  and  as  any  man  I  know;  and  yet  I  always  have 
felt  that  he  was  persuaded  a  little  too  much  because  of  his  experience  and 
twenty-five  years  of  training  along  a  single  line. 

Turning  to  the  attorney  of  the  lumber  company  and  to  his  argument 
that  opinions  otherwise  than  his  are  bom  of  ignorance  or  of  inexperience,  let 
me  say  to  him  that  my  opposition  is  not  born  of  ignorance  and  there  is  no 
prejudice  because  I  have  no  earthly  interest  in  it  except  the  interest  of  a 
citizen.     I  live  300  miles  from  these  particular  forests. 

So  far  as  I  am  concerned,  that  statement  does  not  apply.  I  have  had  an 
experience  of  forty  years,  and  that  experience  is  worth  something.  For  how 
much,  you  have  to  judge. 

Now,  I  say,  let  us  be  fair.  There  is  in  the  Adirondacks  and  in  the  Cat- 
skills,  owned  by  the  State,  unquestionably  20  million  dollars'  worth  of  timber. 
Twenty  million  dollars  worth.  If  it  was  not  for  taking  the  time,  I  could  give 
you  the  total  amounts  in  each  section  of  spruce,  pine,  hemlock,  hardwood,  and 
all  the  others,  and  their  price  per  thousand  feet. 

It  amounts  to  substantially  twenty  millions  of  dollars,  estimated  by  ijhe 
best  man  you  have  in  the  State.  And,  right  there,  let  me  say  to  this  delegate 
who  represents  the  lumber  company,  he  has  some  knowledge,  I  admit,  but 
the  best  lumber  inspector  in  the  United  States  never  ran  a  line  through 
any  forest,  and  he  never  asked  a  man  to  count  the  trees  on  each  side 
of  a  line.  This  forester,  and  if  you  look  up  the  record  of  Mr.  Kenwell  of 
Indian  Lake,  who  makes  the  estimates  for  Union  Bag  and  Paper  Co.,  you 
will  find  that  he  never  has  been  found  to  make  an  estimate  on  any  such  basis 
as  that,  and  you  will  find  that  his  estimates  have  never  been  questioned.  He 
goes  along  through  the  forests;  he  looks  them  over;  he  does  not  draw  a  line, 
but  he  determines  by  experience  and  skill  how  much  there  is  upon  a  tract  of 
land,  and  they  have  acted  upon  that  determination  and  never  lost  money. 

So,  that  is  not  the  universal  rule ;  and,  while  I  am  touching  that,  let  me  say 
to  all  of  you,  gentlemen,  that  the  term  "  scientific  forestry  "  is  a  misnomer, 
and  no  educated  forester  treats  it  as  such.  He  says  it  is  practical  forestry. 
There  is  no  such  thing  as  scientific  forestry.  There  is  no  fixed  rule  that  can 
apply.  Every  acre  differs  from  every  other  acre.  There  are  some  places  you 
want  to  cut  clean;  some  places  very  little;  some  places  more;  some  less.  It 
is  not  a  scientific  proposition  at  all. 

There  are  twenty  million  dollars'  worth  of  timber  there.  It  is  attractive. 
Commercially  it  is  an  important  thing.  Commercially  it  might,  for  a  little 
time,  keep  down  the  price  of  lumber  for  you  and  me  and  others  who  buy.  Com- 
mercially it  may  be  worth  ten  times  as  much  twenty  years  uncut  as  it  is 
to-day.     You  cannot  tell  what  it  means  commercially. 
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In  addition  to  that  twenty  millions  of  dollars'  wortii  of  timber  you  have  got 
ten  million  dollars'  worth  of  lumber  that  would  be  left  and  the  lands  and  lakes 
in  the  State,  making  a  property  worth  thirty  millions  of  dollars.  Do  you 
know  what  it  has  cost  you?  Do  you  know  what  this  acquisition  of  land  has 
resulted  to  the  people  of  the  State?  It  has  cost  you  four  and  a  half  millions 
of  dollars,  and  it  is  worth  thirty  million,  and  a  corporation  can  be  organized 
in  thirty  days  to  take  it  over  at  that  money,  at  that  price,  and  it  is  the  only 
business  the  State  of  New  York  ever  invested  in  that  it  has  made  a  single 
dollar  on,  any  way. 

Now,  I  say,  let  us  be  fair.  There  is  twenty  million  dollars*  worth  of 
timber,  but  the  question  for  you  to  decide  is,  what  are  we  to  do  with  that 
timber?  Shall  we  treat  it  as  we  would  if  it  belonged  to  you  and  me  as  a 
purely  commercial  proposition,  or  shall  we  handle  and  keep  it  for  the  other 
greater  reasons  that  outweigh  a  hundred  times  the  conmiercial  side?  That  is 
the  question. 

When  you  get  down  to  decide  by  your  vote  what  we  ought  to  do,  there  is 
going  to  be  a  single  question  for  you  to  decide,  and  that  is  what  do  we  want 
this  forest  for?  What  is  its  purpose?  What  does  it  do?  How  does  it  do  it? 
How  are  you  going  to  determine  that  proposition  imless  you  are  perfectly 
familiar  with  the  reasons  why  it  is  more  valuable  for  other  purposes  than 
for  lumber? 

Now,  let  me  address  myself  to  that  branch  of  the  question  a  little.  I 
would  like  to  treat  this  body  of  splendid  men,  every  one  of  whom  I  am  willing 
to  concede  is  a  larger  man  than  I  am  in  every  way  —  I  would  like  to  treat 
this  body  as  a  jury  for  just  a  minute  on  this  question  of  fact. 

What  do  forests  do  for  the  people  of  a  State  or  of  a  country?  Everybody 
admits  that  a  country  absolutely  denuded  of  forest  land  is  like  a  house 
without  a  roof  —  uninhabitable.    That  is  your  first  proposition. 

The  proof  of  that  fact  lies  yonder  in  Northern  China,  where  millions  of 
acres  of  land,  which  was  years  ago  just  as  fertile  and  as  well  wooded  as  the 
Mohawk  valley  and  the  Adirondack  country,  to-day  produce  not  one  blade 
of  grass. 

The  timber  was  taken  away  by  the  profligate  Chinamen.  The  last  tree  was 
cut  and  erosion  took  place,  and  the  valleys  are  filled  with  silt  and  stone;  all 
of  the  productive  soil  washed  away  by  the  stream;  hills  torn  and  guttered, 
and  eroded,  and  made  improductive  and  a  barren  land  is  that  northern  part  of 
China. 

You  know  that.  President  Roosevelt  sent  a  man  to  China  to  photograph 
that  condition  to  show  the  American  people  that  even  the  productive  valley 
of  the  Mohawk,  in  a  thousand  years  might  be  destroyed  and  made  unproduc- 
tive, if  you  cut  the  last  tree  all  away  on  its  watershed. 

Take  the  Euphrates  valley  in  the  East.  There  are  men  here  in  this  splendid 
audience  who  belong  to  a  society  that  I  belong  to,  and  often  are  told  about 
the  beauties  of  the  valley  of  the  Euphrates.  It  is  a  beautiful  way,  as  you 
go  back  to  Jerusalem.  Green  trees  and  singing  birds  and  murmuring  streams. 
That  is  another  one  of  the  poetic  dreams  of  to-day.  A  thousand  years  ago 
that  was  true  when  that  story  was  written  that  you  are  referred  to.  But, 
to-day,  not  one  blade  of  grass  grows  in  the  Euphrates  valley  and  it  is  a 
howling  waste,  and  all  because  the  timber  was  cut  away. 

These  are  little  touches  of  history  to  help  us  determine  what  we  should  do 
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with  our  forest-covered  lands.  Therefore,  if  that  is  true,  you  have  got  to 
keep  some  forests.  Now,  every  nation  in  the  world  that  has  had  practice  in 
this  question  knows  that  they  must  have  one-fourth  of  the  total  area  of  their 
country  covered  with  forests. 

What  for?  First,  because  the  forests  in  a  way,  large  amounts  of  forests 
upon  the  high  ridges,  affect  local  storms  and  the  rainfall.  How  do  they  do 
it?  Winds  laden  with  moisture  coming  up  from  the  south  come  in  touch  with 
the  cool  ridges,  condensation  takes  place  and  then  you  have  a  local  rainstorm. 
That  is  the  way  it  is  done. 

Then  forests  are  important  as  to  the  temperature  of  a  country.  What  do 
people  go  to  the  Adirondacks  for?  And  do  you  know  how  many  go  there? 
Nearly  a  million  a  year  now;  ten  years  ago,  five  himdred  thousand,  the 
railroad  people  told  me.  A  million  people  from  spring  to  fall  go  to  the 
Adirondacks.  What  for  ?  It  is  cool  compared  to  New  York  or  the  lower  lands 
in  the  South*  The  air  up  there  is  pure.  It  is  beautiful.  But  it  is  prin* 
cipally  because  it  is  cool  that  they  go  there.  And  do  you  know  upon  the 
upper  ridges  it  is  twenty  degrees  cooler  than  it  is  in  the  Mohawk  Valley? 
Why?  I  suppose  some  of  those  around  this  circle  have  given  enough  atten- 
tion to  this  subject  so  that  they  have  at  some  time  tested  the  temperature 
of  a  tree  when  the  thermometer  stood  at  ninety.  If  you  have  not  done  so, 
you  ought  to.  If  you  do  that  you  will  find  that  the  tree  is  about  twenty 
degrees  cooler  than  the  temperature  about  it.  Why?  Because  it  gets  its 
life-blood  from  the  ground,  the  water  which  starts  up  by  capillary  attraction, 
not  through  the  great  roots  that  hold  the  trees  up,  but  the  fibrous  root 
growths.  It  gets  its  life-blood  by  capillary  attraction  clear  up  through  the 
tree  and  that  water  is  evaporated  from  the  under  side  of  the  leaves  of  the 
trees.  Keep  that  in  your  mind.  Evaporation  comes  from  the  under  side  of 
the  leaf  —  worth  remembering,  if  you  do  not  know  it  —  and  it  keeps  the 
body  of  the  tree  cool.  Now  one  hundred  and  fifty  miles  square  of  Adirondack 
land,  think  of  the  billions  and  billions  of  trees  twenty  degrees  cooler  than 
the  general  atmosphere.    That  is  the  reason  it  is  cooler  up  there. 

Forests  are  important  because  they  modify  the  temperature.  And  then,  a 
wonderful  thing,  in  the  forest  in  winter  it  is  warmer  than  it  is  out  on  the 
open  fields,  and  they  modify  the  temperature  that  way.  Now,  that  is  one 
reason  you  want  to  keep  before  you.  And  then  you  want  to  keep  before  you 
the  fact  that  they  make  a  park,  a  playground,  a  health  resort.  And  on  the 
question  of  the  health  resort,  with  fifty-five  thousand  people  in  the  State 
of  New  York  afflicted  with  tuberculosis  and  60  per  cent,  of  perfect  cures  in 
the  Adirondacks,  can  you  measure  that  use  up  with  the  lumber  proposition? 
If  you  kept  it  only  for  that  purpose  as  it  is,  it  would  be  a  thousand  times 
more  valuable  than  it  is  for  lumber.  It  makes  a  resting  place,  a  recreation 
place,  a  health-restoring,  a  beautiful  place  to  go  in  summer.  And  in  a  few 
years  it  will  be  just  as  valuable  generally  to  the  people  of  the  State  of  New 
York  as  Central  Park  is  in  the  city  of  New  York  to  the  people  of  that  great 
metropolitan  city. 

Since  I  have  been  here  men  have  said,  "Why,  this  park  costs  too  much  to 
carry  on.  Let  us  cut  some  of  the  timber  to  help  pay  for  it."  Does  it  cost 
more  than  six  hundred  thousand  dollars  a  year  more,  all  told?  If  you  take 
into  account  the  value  of  leasing  camp  sites  by  the  State,  it  would 
roduce  that  by  one-half.     What  does  Central  Park  cost  the  people  of  that 
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metropolitan  district?  It  costs  them^  at  five  per  cent,  interest,  $4,500,000  a 
year  to  carry  it,  besides  administration  expenses.  Would  they  part  with  it? 
When  that  park  was  established  there  were  no  roads  to  it,  there  were  no 
street  cars,  there  was  no  way  to  get  into  it,  and  the  people  complained,  so 
reads  history.  But  by  and  by  it  became  one  of  the  most  God-given  health 
resorts  that  those  people  who  were  hemmed  in  on  the  East  side  and  other 
places  had  to  go  into  to  get  a  little  freshness  and  pure  air  and  see  the  grass 
and  hear  the  birds  sing.  It  is  worth  so  much  more  in  that  respect  than  the 
ninety  million  dollars  it  is  valued  at  to-day  that  the  city  of  New  York  would 
not  think  of  disposing  of  it. 

What  is  the  situation  of  our  population  in  America?  At  our  rate  of  in- 
crease in  fifty  years  we  will  have  two  himdred  million  people.  New  York 
btate  grows  faster  than  any  other  portion  of  the  country.  In  that  time  then 
we  will  have  at  least  twenty  million  people  in  the  State  of  New  York.  The 
park  lands  in  that  time  will  be  to  those  people  what  Central  Park  is  to 
the  people  of  the  city  of  New  York.  Can  you  afford  to  put  an  axe  into  it? 
The  crime  of  the  centuries  has  been  the  destruction  of  many  portions  of  that 
Adirpndack  country.  I  am  not  opposed  to  lumbering  where  lumbering  ought 
to  be  done.  I  am  not  opposed  to  a  man  who  owns  a  lumber  property  cutting 
it  because  he  has  his  money  invested,  he  has  got  to  do  it,  but  I  think  this 
State  would  do  the  greatest  service  to  the  people  if  it  would  take  every  foot 
of  that  land  and  put  in  into  the  State  park  and  keep  it  and  pay  the  lumber 
men  all  it  is  worth,  and  a  little  more  if  it  is  necessary.  That  would  be  the 
big  thing  in  statesmanship. 

Now  what  else  is  this  forest  land  good  for?  Of  course  it  is  good  for  liun- 
ber  if  you  want  to  use  it  for  that;  that  is  conceded.  But  it  is  more  im- 
portant to  us  for  one  other  reason  than  all  the  liunbefing  and  all  the  things 
that  I  have  mentioned.  It  stores  up  the  water.  My  friend  over  yonder  gave 
you  a  pretty  good  notion  about  that.  But  it  ought  to  be  thoroughly  under- 
stood how  it  does  it.  It  is  a  natural  reservoir.  What  is  the  matter  with 
the  Mohawk  to-day?  My  friend  referred  to  that.  I  remember  when  I  was 
in  school  reading  a  poem  about  the  Mohawk,  the  wonderful,  beautiful,  ever- 
fiowing  Mohawk,  and  the  author  said  he  had  stood  from  early  mom  to  dark 
of  night  watching  that  beautiful  river  nm  on  its  way  to  the  great  old  sea.  I 
have  often  thought  if  the  poet  could  have  lived  until  to-day  he  would  have 
been  mightily  chagrined  to  think  that  he  ever  thought  that  was  then  a  subject 
for  poetry.  I  have  seen  it  and  you  have  seen  it  during  these  later  years 
when  you  could  not  only  not  float  a  canoe  but  you  could  not  float  a  chip  down 
it  in  August.  Why?  Why,  the  head  weaters  have  been  cleared  of  the  forests; 
the  Canada  creeks  have  had  their  flow  diminished.  The  water  storage  that 
used  to  exist  has  been  wiped  away.  Let  us  look  at  that  matter  for  a 
moment. 

What  is  a  reservoir?  Something  to  hold  water  —  is  it  not? — from  which 
you  can  pay  it  out.  How  does  the  forest  do  that?  Why,  every  leaf  of  the 
tree  that  retains  water  for  a  moment  is  a  part  of  it,  and  every  limb  and  the 
body  of  the  tree  itself.  And  when  you  get  to  the  ground,  all  of  the  debris 
upon  the  ground  helps  to  prevent  the  water  from  running  away,  and  between 
every  two  trees  in  the  natural  forest  there  is  a  basin  in  the  ground  caused  by 
the  roots  taking  and  holding  up  the  dirt  and  the  soil  and  every  one  of  those 
billions  of  basins  catches  and  holds  the  water  and  allows  it  to  sink  down  into 
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the  ground  and  the  crevices  of  the  rocks.  And  then  if  you  scrape  off  the 
leaves  and  expose  that  which  is  underneath,  you  will  find  something  else, 
and  that  is  the  hiunus.  That  is  a  greater  and  better  substance  for  holding 
water  than  any  other  known  substance  —  made  there  through  all  the  years 
from  decaying  vegetable  matter,  the  spring  over  the  forest  floor.  And  then 
every  root  that  runs  into  the  ground  makes  a  channel  down  which  the  water 
can  seep  and  get  into  the  crevices  of  the  rock.  And  by  all  these  processes 
you  keep  the  spring  running  on  the  mountain  side,  flowing  with  water  all 
the  year  around,  and  that  keeps  the  little  creek,  and  that  the  larger  one,  and 
that  the  river  running,  and  all  the  year  the  rivers  are  half-bankfull  in  a 
primeval  forest. 

Now  you  cut  away  the  forest  and  the  stumps  rot  out,  the  basins  are  broken 
down,  the  debris  is  always  burned  up,  every  element  of  God's  reservoirs  re- 
moved, and  you  have  a  condition  like  the  roof  of  this  building.  A  great 
storm  comes,  it  beats  upon  the  roof  and  upon  the  mountain  side.  In  both 
places  it  runs  readily  to  the  gutter.  The  storm  subsides,  the  flood  goes  down, 
and  then  a  bare  river  bed  in  July,  August  and  September.  There  is  not  a 
lumberman  in  the  State  of  New  York,  nor  any  man  of  sense  that  does  not 
know  that  there  is  not  as  much  water  now  in  any  Adirondack  stream  as 
there  used  to  be.  They  had  to  build  a  reservoir  on  the  upper  Hudson  to 
catch  the  water  to  help  out  the  people  at  Glens  Falls,  and  for  lumbering 
and  power  purposes.  That  is  a  splendid  thing  to  do  but  it  would  not  have 
been  necessary  if  the  natural  reservoirs  had  been  preserved. 

We  never  used  to  build  big  dams  when  I  was  a  boy.  We  had  streams 
that  overflowed  with  water  all  the  year  'round.  Water  must  be  continual  if 
yoii  are  to  have  a  productive  country.  You  cannot  have  it  half  the  time  and 
the  rest  of  the  time  no  water.  Have  you  gentlemen  studied,  at  all,  the 
wonderful  effect  of  cutting  timber  from  the  western  range,  and  the  eastern 
range  of  the  United  States? 

Don't  you  know  that  the  region  between  those  two  great  chains  of  moun- 
tains, the  arid  region  is  widening  instead  of  narrowing?  As  Mr.  Smith  said 
the  other  day  the  water  is  receding  further  and  further  from  the  surface  of 
the  earth.  Don't  you  know  that  it  is  because  of  this  cutting  of  the  forests? 
Oh  my  friends  if  you  think  that  you  can  have  a  productive  land  without  a 
water  supply  and  without  a  reasonable  amount  of  forests,  you  are  dreaming 
about  that. 

In  the  Adirondack  country  there  are  more  streams  and  lakes  and  water 
power  than  in  any  other  land  of  the  United  States.  That  water  power  if  you 
protect  it  with  your  forests  and  build  reservoirs  and  invest  money  and  employ 
labor  and  produce  power  is  worth  more  to  the  people  of  the  State  of  NeMr 
York  than  the  coal  lands  of  Pennsylvania  are  worth  to  that  great  State. 

You  have  no  right,  and  history  has  amply  demonstrated  that  fact  during 
the  last  two  thousand  years  in  the  forests  of  other  countries  to  denude  any 
part  of  this  forest  land  more  than  it  is  now. 

My  friend  Meigs  says  to  the  Committee,  I  want  to  protect  the  forest.  I 
want  to  protect  it  for  its  scenic  value,  for  its  beauty.  That  is  the  paramount 
duty,  he  says.  But  then,  he  said,  he  wanted  to  cut  it  carefully;  to  use  it 
economically.  I  replied  to  him  in  my  report  to  the  sub-committee  that  if  you 
cut  one  tree  in  the  forest  you  let  in  a  little  more  air,  a  little  more  light  and 
you  get  a  little  more  evaporation.    Now  you  cut  a  thousand  trees,  and  you 
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have  multiplied  that  by  one  thousand,  and  so  on,  to  the  end.  I  called  his 
attention  to  the  fact  that  in  the  open  country  there  is  ten  times  as  much 
evaporation  of  water  as  in  the  forests,  and  that  if  you  trim  the  forest  out  and 
thin  it  too  much  and  let  the  air  through  it,  there  is  much  more  evaporation, 
which  is  part  of  the  water  proposition. 

The  only  thing  that  I  regret  in  this  connection  is  that  I  could  not  have 
brought  here,  some  evening,  pictures  of  the  forests,  the  actual  thing,  and  you 
could  have  seen  all  of  these  results  from  cutting  and  from  non-cutting;  the 
effect  upon  the  stream;  the  depletion  of  water;  the  erosion  of  the  hillside; 
the  loss  of  soil  and  all  of  these  things  that  go  into  this  great  question  as  to 
what  we  should  do  with  our  particular  forest. 

Now  keep  this  in  mind:     what  Germany  may  do  is  no  criterion  to  us  in 
this  forest  problem.    What  France  may  have  done  is  no  criterion,  except  the 
fact  that  France's  history  teaches  us  that  we  must  have  a  forest  on  the  hills. 
After  the  French  revolution  you  will  remember  they  pillaged  the  forests 
of  France.    They  cut  off  from  the  hill  tops  and  the  sides  of  the  hill,  and  the 
sides  of  the  hills  eroded  and  France  has  spent  millions  of  dollars  since  to 
take   out  the  silt   from  her  rivers   and  make  them  navigable,  and  it  has 
cost  France  $34  an  acre  where  it  costs  us  $8  an  acre.   Germany  has  kept  one- 
quarter  of  her  country  covered  with  forests  even  thicker  than  ours,  because  of 
their  system  and  their  need  and  the  particular  conditions.    That  can  be  done, 
but  that  is  a  commercial  proposition.    In  Germany  they  do  not  try  to  operate 
on  the  question  of  stream-fiow  so  much,  but  you  notice  in  Switzerland  they 
keep  a  solid  mass  of  forest  on  the  top  and  sides  of  the  moimtains  to  keep  the 
water. 

There  is  no  state  in  the  Union  that  has  a  proposition  like  ours.  We  have 
a  park  and  we  have  ten  millions  of  people  every  one  of  whom  can  get  into 
that  park  in  ten  hours.  It  outweighs  it  seems  to  me  by  100  times  the  lumber 
proposition.  I  have  no  patience  with  a  man  who  is  so  devoid  of  public 
interest  that  he  will  rob  the  present  as  against  the  interests  of  the  children 
of  the  future.  What  right  have  you  and  I  to  bring  children  into  the  world 
and  not  leave  this  State  better  than  it  was  when  we  found  it?  Ever  since  the 
Pilgrims  landed  at  Plymouth  they  have  been  taught  to  cut  the  forests  be- 
cause they  are  in  the  way.  That  time  is  past.  That  line  has  been  passed  over 
and  you  have  got  to  replant  and  create  forests  and  build  up  the  thing  that 
protects  the  water  of  this  country. 

This  thing  cannot  be  done  by  what  they  call  "  scientific  lumbering."  You 
cannot  go  into  this  forest  and  pick  out  your  trees  and  this  commission  can- 
not sell  one  to  the  practical  lumberman  unless  he  cuts  down  to  12  inches  at 
least.  There  is  not  a  lumberman  will  dare  to  tell  this  body  of  men  that 
he  can  go  around  and  pick  out  the  mature  trees  and  make  it  commercially 
profitable.  I  have  been  a  lumberman  and  I  know  better.  I  do  not  believe 
that  George  Underwood,  who  is  interested  in  lumbering  in  the  states,  and 
who  owns  thousands  of  acres  of  land  himself  to-day  and  is  interested  in  this 
question  naturally,  would  claim  that  could  be  done,  by  the  man  with  a  cant- 
hook  and  an  axe,  and  that  he  now  becomes  a  millionaire  by  good  honest  busi- 
ness. If  you  were  to  cut  the  forest  "  practically  "  as  they  say,  you  have  to  let 
a  contract  that  has  some  money  in  it,  and  if  the  State  tried  to  do  it,  it  would 
be  an  abject  failure.  Nobody  but  the  most  practical  lumberman  could  handle 
this  proposition  and  no  practical  lumberman  would  take  a  contract  to  pick 
out  a  few  trees  here  and  there. 
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It  will  never  come  to  that,  I  predict  to  you  that  it  will  never  come  to 
that;  because  the  people  of  the  State  would  never  allow  it  if  you  put  it  into 
your  Constitution.  May  I  say,  without  being  personal,  that  I  think  I  know 
the  sentiment  on  the  subject  of  the  people  of  the  State  as  well  as  any  man 
living?  I  have  faced  more  often  —  and  I  have  talked  to  more  of  them  in  every 
nook  and  corner  and  village  and  cross-road  of  this  State  than  any  other  man. 
And  I  tell  you  that  the  people  of  this  State  do  not  propose  to  have  one  tree 
cut  out  of  that  forest  for  another  twenty  years. 

Now  Mr.  Angell  says  that  I  went  to  Ithaca  and  spoke  at  the  dedication  of 
the  Agricultural  Hall,  and  that  I  advocated  lumbering.  I  did  go  there  a 
year  ago  last  June.  I  did  talk  upon  the  question  submitted  to  me,  looking 
ten  years  ahead  in  forestry  —  in  conservation  in  the  State  of  New  York.  I 
had  come  from  the  meeting  of  the  subcommittee  of  the  Camp  Fire  Clubs  of 
the  Adirondacks,  and  those  people  finally  had  yielded  so  far  as  they  were 
concerned  to  the  proposition  presented  by  our  good  friend,  now  deceased, 
George  Malby,  and  our  splendid  friend,  now  deceased,  Edwin  Merritt,  the 
dominant  political  factors  in  that  country,  who  said  if  you  will  not  allow 
some  cutting  upon  those  lands,  you  will  never  get  another  dollar  to  buy 
land.  We  had  been  prevented  from  acquiring  land  because  of  that  fact,  and 
the  dominance  of  these  men  and  their  friends  in  the  Legislature. 

Mr.  Agar,  the  president  of  that  great  Society  for  the  Protection  of  the 
Adirondacks,  finally  yielded  and  said,  "  I  object,  but  we  will  have  to  do  it  or 
we  never  can  add  another  acre,"  and  I,  representing  those  societies  and  at 
their  request,  through  their  conunittees,  in  my  talk  down  yonder,  said  the 
Constitution  should  be  changed  to  permit  the  sale  of  these  parcels  of  State 
land  outside  the  park,  except  around  in  Lake  George,  and  also  the  leasing  of 
camp  sites  in  the  Staie  preserve.  The  change  in  the  Constitution  should 
also  permit  the  conducting  of  conservative  lumbering  on  the  land  that  should 
he  lumbered.  The  land  that  should  be  lumbered  should  be  determined,  if  at 
all,  by  some  competent  authority.  That  much  I  yielded  under  the  pressure 
oa  these  two  societies,  believing  at  that  time  that  unless  we  did,  we  never 
could  get  more  land  to  add  to  the  preserve.  But  I  think  with  this  Conven- 
tion, with  this  Commission  and  with  this  power,  that  sentiment  will  be 
created  in  this  State  that  will  compel  the  Legislature  to  make  a  donation 
of  money  from  the  State  fund  for  the  purpose  of  acquiring  land.  If  each 
man  does  his  duty  in  that  respect,  a  public  sentiment  will  be  created  that 
will  compel  that  to  be  done. 

Therefore,  upon  that  question,  if  there  ever  was  reason  to  lumber,  it  is 
past,  under  what  you  have  done  in  this  resolution  so  far. 

Now,  gentlemen,  I  have  tried,  in  this  brief  space  of  time,  without  any  illus- 
trations to  prove  it  —  and  that  is  what  we  ought  to  have  —  we  ought  to  have 
the  facts  on  a  screen  before  us  to  look  at  —  that  is  the  best  evidence;  but 
without  it,  these  are  the  reasons,  in  my  judgment,  why  we  should  not  put  into 
this  Constitution  Mr.  Angell's  proposition  to  lumber  in  the  Adirondacks. 
Mr.  Angell  is  right,  as  I  told  you,  about  the  camp  sites.  It  is  done  in 
other  states;  it  is  done  in  the  National  forest;  it  is  done  in  Germany;  but 
I  am  not  ccmtending  for  that. 

We  should  have  this  road  for  the  reasons  I  have  stated,  and  that  far  he 
is  right.  If  I  had  time,  I  could  tell  you  why  the  broad  proposition  of  roads 
would  not  do. 
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A  Delegate  —  Why  ? 

Mr.  Whipple  —  Why?  I  will  tell  you  why.  A  commission  —  if  you  will 
bear  with  me  —  would  be  flooded  instantly  with  applications  to  put  logging 
roads,  and  crossroads  and  convenient  roads  everywhere  through  the  State 
forest.  That  is  why,  I  have  been  through  it.  I  will  cite  you  a  case. 
Timothy  L.  Woodruff  —  just  below  his  camp  at  Lake  Cora,  seven  miles  from 
Raquette,  in  the  heart  of  the  forest  of  the  State,  township  40,  —  there 
was  a  grand  piece  of  virgin  pine  timber  of  twelve  hundred  acres,  hemmed 
around  by  the  State  lands,  and  an  application  was  made  to  the  Department  to 
give  them  a  tote  road  —  a  tote  road,  to  take  their  stuff  in  there.  All  they 
wanted  to  do  was  to  get  in  their  supplies,  across  State  lands.  I  submitted  it 
to  the  Attorney-General,  stated  the  facts,  that  here  was  a  piece  of  land  that 
we  would  practically  confiscate  if  they  would  not  let  them  across  State  lands. 

The  AttorneynGeneral  said  in  his  opinion  under  that  Constitution  and 
this  state  of  fact  the  Department  has  no  power  to  give  him  a  right  of  way 
for  his  purposes.  Then  we  proposed  to  Mr.  Woodruff  that  that  road  run 
down  by  his  place  and  along  Sumner  stream  to  that  tract  or  piece  of  land, 
and  he  strenuously  objected  to  that,  because  the  lumbering  men,  the  lumber- 
jack, a  large  number  of  whom  get  tight  now  and  then,  would  come  down  by  his 
place  and  annoy  the  people.  So  we  determined  to  go  down  the  Morgan  road 
and  go  in  from  there  which  was  no  farther  across  the  State  land,  and  the  road 
was  made.  When  the  lumbering  was  done,  Mr.  Woodruff  acquired  the  land  on 
that  private  tract  and  applied  to  the  Commission  for  a  road  to  get  to  his 
property  along  the  former  route,  and  I  said  to  him,  under  this  Constitution, 
we  have  no  authority  to  build  a  road  for  the  convenience  of  anybody,  but  only 
for  necessity,  if  at  all,  and  you  have  got  the  Morgan  road  and  the  tote  road, 
and  it  appears  you  have  only  a  little  farther  to  go  around,  but  he  contended 
that  under  the  law,  and  the  provision  as  to  the  reservation  of  certain  lands 
for  school  purposes  and  other  purposes,  if  you  will  remember,  that  they  could 
build  that  road,  and  he  got  the  proper  town  authorities  to  pass  the  proper 
resolution  under  the  statute  and  he  commenced  an  action  and  went  to  the 
Court  of  Appeals,  but  he  did  not  get  his  road. 

That  is  one  instance  of  how  quickly  you  will  be  applied  to  for  a  road  of 
convenience  and  for  lumbering  purposes,  if  any  one  wants  a  road,  because  it 
18  a  little  farther  around  the  way  they  have  to  go  at  the  present,  and  they 
will  base  that  upon  necessity.  The  Barber  Co.  applied  and  I  told  them  you 
are  hemmed  in,  you  can  go  around  where  it  is  a  little  more  hilly.  But  time 
^after  time  you  will  find  them  crying  for  a  road  for  logging  purposes  purely 
and  if  you  give  this  Commission  the  power  to  make  roads.  Gentlemen,  the 
Commission  will  be  flooded  with  requests,  and  if  they  are  not  up  in  their 
business  they  will  be  granting  them  everywhere  and  so  destroy  your  forests. 

That  is  the  reason  I  am  not  for  it.  Gentlemen,  but  if  you  put  in  this 
Constitution  a  provision  to  build  a  specific  state  highway  from  Old  Fo^re 
over  to  Saranac  Lake  for  the  benefit  of  the  protection  of  that  vast  amount 
of  forest  land  that  you  can  hardly  reach  in  case  of  fire  and  make  this  a 
proper  way  for  the  people  to  go  and  see  their  forests,  that  is  another  proposi- 
tion entirely.    That  is  legitimate. 

Mr.  Angell  —  Mr.  Chairman. 
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The  Chairman  —  Mr.  Angell. 

Mr.  Angell  —  Will  the  gentleman  yield  for  a  queBtion? 

Mr.  Whipple  —  I  certainly  will. 

Mr.  Angell  —  I  would  like  to  ask  if  any  provision  for  highways  through 
the  State  forests  in  the  discretion  of  the  conmiissioners  would  not  include 
logging  roads  for  logging  purposes  only? 

Mr.  Whipple  —  You  can  get  a  highway  through  probably  with  the  aid  of 
all  the  people  who  want  it  up  there  and  who  are  always  organized  for  what 
they  want  under  the  guise  of  this  being  a  highway  for  the  purpose  in  view, 
and  yet  the  road  still  be  a  log  road.  Unless  you  circimiscribe  the  power  and 
fix  it  it  is  a  dangerous  thing  to  do. 

Mr.  Blauvelt  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Blauvelt. 

Mr.  Blauvelt  —  Will  Mr.  Whipple  yield  for  a  question! 

The  Chairman  —  Will  Mr.  Whipple  yield  to  Mr.  Blauvelt  for  a  question? 

Mr.  Whipple — I  certainly  will. 

Mr.  Blauvelt  —  If  the  power  to  designate  the  location  and  to  construct 
the  highway  is  left  to  the  State  Highway  Department,  is  there  any  danger? 
That  is,  if  these  proposed  highways  are  built  as  other  State  highways  are 
built,  out  of  the  Highway  Improvement  Fimd,  is  there  any  danger? 

Mr.  Whipple  —  My  answer.  Senator,  would  be  that  that  leaves  it  wide  open 
to  the  discretion  of  the  State  Highway  Department.  We  don't  know  how 
much  the  present  State  Highway  Department  or  some  other  succeeding  depart- 
ment will  know  about  the  necessities  of  this  particular  problem.  We  don't 
know  how  much  they  would  be  pressed.  We  don't  know  how  much  politics 
or  political  force  would  be  brought  back  of  it,  and  I  think  it  is  too  broad 
a  power,  but  if  you  say,  as  you  do  by  your  resolution,  build  this  specific  road, 
that  ends  it. 

Now,  I  am  going  to  admit  this,  to  be  fair.  I  can  see  how  for  many  pur- 
poses, if  you  build  a  trolley  line  from  North  Creek  to  Lake  Henderson, 
because  of  the  large  mineral  deposits  left  there,  which  may  be  opened  up,  that 
conimercially  it  would  be  a  wonderful  thing  to  have  trolley  roads;  but  the 
question  is,  is  this  a  commercial  proposition  or  what  I  have  been  trying  to  tell 
you  it  isf  Are  the  interests  of  the  people  in  these  parts  and  are  they  pur- 
poses for  which  they  ought  to  be  used  less  than  the  commercial  interest? 
What  are  dollars  and  cents  against  the  lives  of  sixty  per  cent  of  the  people 
who  are  aflSicted  with  tubercular  trouble  and  go  there?  What  are  dollars  and 
cents  as  against  thousands  of  men  and  women  who  are  benefited  by  going 
there  in  these  pristine  forests,  in  some  respect?  It  has  been  hacked  and 
starved  enough,  it  seems  to  me.  You  want  to  build  it  up  instead  of  tearing 
it  down.  You  want  to  acquire  the  land.  You  want  to  reforest  it  not  with  a 
couple  of  million  trees  a  year,  but  one,  two,  three,  four  hundred  million  trees 
a  year.  Germany  reforests  forty-four  thousand  acres  a  year.  We  have  refor- 
ested a  few  thousand  acres.  It  is  no  longer  experimental.  It  is  a  fixed 
thing,  because  you  have  got  thousands  of  years  back  of  it  which  prove  it  in 
other  countries. 

What  the  people  of  the  State  want  to  do  is  to  rise  to  the  occasion  and 
do  something,  and  that  is  the  reason  I  was  willing  that  the  proposition  should 
be  put  in  this  resolution  to  make  the  State  Legislature  give  five  himdred 
thousand  dollars  a  year.    Don't  you  imderstand  that  the  forestry  departmait 
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can  do  nothing  unless  it  knows  beforehand  every  year  how  much  money  it 
can  have?  Why  raise  a  hundred  million  trees  and  have  a  thousand  dollars 
to  plant  them  with  and  so  let  them  perish?  They  have  got  to  know.  It  is 
a  continuing  business.  They  have  got  to  have  money  fixed  for  it,  and  oh, 
my  friends,  with  all  the  millions  that  have  been  given  for  canals  and  roads, 
splendid  purposes  as  they  are,  they  do  not  transcend  this  question  of  build- 
ing up  the  forest  interests  of  this  State  for  all  the  reasons  I  have  given, 
because  finally  your  agricultural  lands  will  perish,  not  in  your  time  and  mine, 
or  the  next  generation,  but  they  can  perish  for  the  want  of  forests  and  the 
want  of  water. 

Therefore,  the  water  proposition  comes  next  to  your  agricultural  interests, 
and  just  before  the  water  proposition  comes  the  necessity  of  your  forest 
cover. 

This  is  the  heart  of  the  question.  This  is  the  biggest  question.  As  Theo- 
dore Roosevelt  said  in  that  wonderful  Congress  in  the  White  House,  when 
the  Grovernors  were  together,  at  which  conference  it  was  my  good  fortune 
to  be  present, —  that  the  biggest  question,  although  we  are  building  the 
Panama  canal  and  extending  our  railroads  and  increasing  our  productive 
resources  everywhere,  the  biggest  question  that  the  American  people  have  got 
is  the  saving  of  their  forests  —  and  it  is  for  this  Convention  to  solve  this  ques- 
tion concerning  our  forests,  and  our  water  supply. 
Mr.  F.  L.  Young  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  Westchester,  Mr.  Young. 
Mr.  F.  L.  Young  —  It  has  been  a  great  privilege  to  listen  to  the  magnificent 
address  of  Mr.  Whipple,  and  I  have  been  glad  to  sit  here  as  a  juror,  as  he  has 
requestea  us,  and  listen  to  his  argument  which  he  has  advanced  as  to  what  is 
the  right  thing  to  do. 

Last  Friday  night  I  made  a  statement  on  the  floor  that  the  Adirondacks, 
and  the  various  forest  preserves,  are  unknown  lands  to  most  of  us.  In  a 
general  way  we  know  about  conservation  and  we  favor  it. 

On  this  particular  proposition,  included  in  section  two,  there  are  a  number 
of  us  who  want  some  information  before  we  go,  and  with  Commissioner  Whip- 
ple's permission,  I  would  like  to  ask  one  or  two  questions  to  which  he  may 
address  himself,  and  the  other  speakers  who  follow. 

The  Chairman  —  Will  Mr.  Whipple  yield  to  the  gentleman  from  West- 
chester? 

Mr.  Whipple  —  I  certainly  will. 

Mr.  F.  L.  Young  —  In  this  Convention  we  have  a  hundred  and  sixty-eight 
men,  and  I  suppose  I  am  making  a  very  liberal  allowance  when  I  say  that 
probably  there  are  not  twenty-five  men  of  the  one  hundred  and  sixty-eight 
who  are  competent  to  talk  on  this  question. 

I  understand  the  underlying  proposition  here  to  be  that  the  forest  must  be 
preserved  for  the  storage  of  water.  I  think  that  does  not  need  to  be  debated. 
I  think  every  man  in  this  Convention  is  satisfied  on  that  proposition.  As  to 
the  second  proposition,  the  maintenance  of  the  forests  for  the  purposes  of 
beauty,  we  are  also  satisfied. 

But  I  would  like  to  ask  Mr.  Whipple  whether  or  not  it  is  possible  to  make 
this  great  park,  so  valuable  in  many  ways  to  the  people  of  our  State,  more 
valuable  to  the  people,  and  that  is  the  reason  I  ask  the  question,  and  I  ask 
Mr.  Whipple  to  continue  in  his  address  and  say  why  it  is  not  desirable  that 
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more  roads  be  built  through  this  forest  preserve  so  that  all  the  people  in  this 
State,  now  and  hereafter  may  come  into  some  of  the  advantages  of  that  propo- 
sition? 

Mr.  Brackett  —  Mr.  Chairman,  would  the  delegate  permit  a  question? 

Mr.  F.  L.  Young  —  Will  I  permit  a  question? 

Mr.  Brackett  —  Yes. 

Mr.  F.  L.  Young  —  I  will  permit  a  question,  but  I  simply  have  the  floor  for 
the  purpose  of  asking  Mr.  Whipple  a  question. 

The  Chairman  —  Is  the  del^ate  addressing  and  asking  the  question  of 
the  delegate  from  Westchester  or  Mr.  Whipple? 

Mr.  Brackett  —  The  del^ate  from  Saratoga  is  addressing  the  Chair  as  he 
ought  and  has  asked  if  he  may  ask  a  question  of  the  speaking  delegate,  as  he 
cannot  ask  one  of  the  del^ate  who  is  not  speaking. 

The  Chairman  —  Will  the  gentlanan  from  Westchester  yield  to  the  dele- 
gate from  Saratoga  for  a  question? 

Mr.  F.  L.  Young  —  I  will  yield,  but  I  will  not  guarantee  to  answer  it. 

Mr.  Brackett  —  I  would  like  to  ask  if  he  comprehends  in  this  question  the 
making  of  such  roads  as  will  enable  a  man  over  sixty  years  old  to  get 
through,  or  whether  he  prefers  to  leave  it  so  that  no  one  but  an  athlete  can 
get  in  at  all  and  if  the  roads  are  for  the  benefit  of  athletes. 

Mr.  F.  L.  Young  —  Inasmuch  as  the  larger  proportion  of  the  people  are 
over  sixty  years  of  age,  I  think  it  must  be  comprehended  in  my  question  to 
Mr.  Whipple  to  be  for  all  t^e  people. 

Mr.  Brackett  —  Does  the  gentleman  yield  for  a  further  question? 

Mr.  F.  L.  Yoimg  —  Yes. 

Mr.  Brackett  —  Does  the  gentleman  believe  that  a  man  sixty  years  old, 
who  is  naturally  getting  down  a  little  in  his  strength,  ought  to  have  any 
benefits  of  the  Adirondacks,  or  whether  it  ought  to  be  confined  to  men  under 
sixty  and  who  don't  need  it? 

Mr.  F.  L.  Young  —  I  think  the  question  answers  itself.  What  I  have  par- 
ticularly in  mind  is  this,  that  the  Adirondack  Preserve  is  so  located  to-day 
that  the  average  person  cannot  reach  it;  they  cannot  get  into  it,  because  it 
costs  more  or  less  money  to  get  there. 

Mr.  Whipple  —  Mr.  Chairman,  with  your  permission  and  that  of  the  Con- 
vention I  would  be  glad  to  answer  the  question  of  the  gentleman  from  West- 
chester. I  think  his  last  words  answered  the  question,  when  he  says  he  does 
not  know  anything  about  it,  and  I  will  tell  you  why,  and  it  is  hot  an  un- 
enviable position,  either,  because  it  is  natural. 

The  truth  is  that  any  person,  whether  five  years  of  age  or  even  sixty,  or 
even  sixty-two,  can  get  in  and  out  of  the  Adirondacks  in  most  of  its  places. 
To-day  anywhere  from  here  to  Lake  George  will  lead  you  into  roads  which 
take  you  through  Keene  Valley,  to  Ausable  Lakes,  to  Lake  Placid,  to  Saranac, 
to  Big  Tupper,  to  Mecham  Lake,  to  Paul  Smith's,  and  anywhere  all  over  that 
country.  Now,  from  the  north  side  there  is  a  road  running  up  through  to  Paul 
Smith's  and  Mechams  and  from  Canton,  St.  Lawrence,  you  can  get  in  that 
edge  of  the  forest  everywhere,  then  to  up  through  Racquette  river,  and  on 
through  to  Piercefield.  There  is  a  road  that  will  take  you  up  to  Big  Tupper 
and  the  only  place  that  in  my  judgment  needs  a  road  is  the  route  up  to  Fulton 
Chain.    There  is  no  road  there  that  you  can  travel.    There  has  been  a  road. 
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a  Tote  road,  from  Old  Forge-  to  Racqaet  river,  or  near  there,  and  when 
Vanderbilt  and  Morgan  and  Woodruff  got  in  there,  it  was  cleaned  up  and  to 
some  extent  used. 

That  is  the  heart  of  your  forest,  and  you  have  got  a  large  circle  of  road  to 
let  even  Senator  Brackett  get  in  there  if  he  prefers  to,  with  his  automobile, 
or  in  any  other  way  he  desires  to  go. 

Mr.  Brackett  —  Mr.  Chairman. 

The  Chairman  —  The  delegate  from  Saratoga. 

Mr.  Brackett  —  Will  the  delegate  yield  for  another  question? 

Mr.  Whipple  —  I  certainly  will. 

Mr.  Brackett  —  I  cannot  believe  that  a  man  nearly  sixty  or  about  sixty-five, 
will  walk  along  over  a  stream  or  make  a  carry,  as  he  must.  I  am  not  ask- 
ing that  they  be  able  to  get  in  with  automobiles,  but  I  ask  how  can  they  get 
into  the  heart  of  the  forest,  if  they  are  compelled  to  walk  and  to  carry.  I 
don't  mean  on  the  edges,  but  I  mean  to  get  into  the  heart  of  it,  where  the 
juice  is. 

Mr.  Whipple  —  My  dear  Senator,  if  you  want  to  climb  Whiteface,  from 
Lake  Placid,  there  is  not  a  place  but  where  women  and  children  who  are 
not  strong  can  go,  and  I  think  possibly  you  could  go.  You  can  go  up  to 
Mount  Marcy  from  Au&able  lake.  There  is  not  a  mountain  in  the  country  that 
is  any  more  accessible  than  Mount  Marcy  in  the  Adirondacks.  When  you 
referred  to  walking  and  to  carrying,  it  is  but  a  short  distance  and  you  throw 
your  canoe  over  your  head  and  shoulders  and  carry  it  over.  That  is  the 
way  the  guides  do  it.  You  can  go  anywhere  that  I  speak  of  except  this 
place  I  am  telling  you  of  and  you  can  get  there  by  carrying  your  canoe  a 
short  distance;  but  if  you  have  a  fire  and  you  want  to  put  in  500  men  it 
would  take  you  two  days  to  get  them  in  there  and  then  your  forests  are 
gone,  and  that  is  the  reason  I  want  it. 

Now  from  up  the  Kacquette  lake,  from  Potsdam,  as  I  was  telling  you,  you 
can  go  clear  through.  Now  you  go  from  Watertown  up  on  that  side  and 
you  have  got  a  railroad  that  takes  you  to  Benson  Mines  and  roads  that 
you  can  go  on  to  Cranberry  lake,  the  biggest  lake  in  the  mountains.  And 
if  you  want  to  go  over  to  Robin  Hood  on  the  Adirondack  road  there  is  a 
trail  through  there  from  Racquette  lake.  Now  don't  let  any  one  get  it  into 
their  head  at  all  that  for  the  people's  use  you  can't  get  in.  You  can  get  in 
if  you  don't  follow  this  road  up  the  Fulton  Chain  but  you  would  lose  very 
much  in  the  way  of  beautiful  scenery  if  you  do  not  go  that  way.  That  is  the 
reason  I  am  for  the  road,  if  that  answers  the  question. 

Mr.  F.  L.  Yoimg  —  I  would  like  to  ask  the  Commissioner  another  question, 
to  make  it  more  clear  to  me.  There  isn't  anything  about  this  —  I  confess  I 
do  not  know  anything  about  this,  but,  Mr.  Chairman,  I  want  to  ask  this 
question.  Is  it  not  true  that  the  road  described  by  Commissioner  Whipple 
and  the  lakes  described  by  Commissioner  Whipple  are  private  roads  and 
private  lakes,  and  that  the  roadways  which  you  have  described  do  not  lead 
to  the  heart  of  the  forest  at  all,  and  that  to  reach  the  heart  of  the  forest 
to-day  is  really,  so  far  as  the  expense  involved  is  concerned,  practically  im- 
possible for  the  man  of  average  means.    I  am  referring  to  the  Southern  part. 

Mr.  Whipple  —  Not  at  alL  Let  me  tell  you  something.  My  three  sons  and 
I  a  year  ago  last  August,  two  years  ago  now,  went  from  Salamanca,  three 
himdred  miles  south  to  Utica,  to  Old  Forge,  went  through  that  forest  for 
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fifteen  days,  camped  by  the  wayside,  staid  at  hotels  three  nights,  had  sleeping 
cars  back  and  it  cost  us  $27  a  piece.  It  is  not  beyond  the  means  of  a  poor 
man.  Last  year  twelve  of  us  in  automobiles  went  up  through  that  country 
for  fifteen  days,  traveling  a  thousand  miles,  and  it  costs  us  $19  a  piece. 
That  is  cheap  enough,  and  you  got  everything.  There  is  not  a  spot  that  I 
know  of  in  the  Adirondack  country  that  you  and  your  family  cannot  go  to 
if  you  want  to  take  the  trouble  to  do  it,  except  through  this  country.  Your 
children  and  your  wife  might  not  care  to  canoe  through  the  Fulton  Chain 
and  Blue  Mountain  lake  and  Hacquette  lake.  They  can  go  down  into  Blue 
■Mountain  lake  and  from  North  Creek  up  to  Indian  lake,  and  if  I  wanted 
to  name  them  there  are  hundreds  of  roads.  Go  to  Aiden  Lair,  go  to  John 
Anderson's  town,  Newcomb;  anywhere  from  North  Creek,  any  way.  Plenty 
of  roads,  but  this  one  place  —  through  the  heart  of  your  forests,  no  trouble 
about  it.  You  can  go  down  to  Lewis  county,  Mr.  Senator,  and  you  can  go 
up  through  there  on  roads,  not  automobile  roads,  all  of  them,  but  you  can  go. 
Thirty  years  ago  I  used  to  go  in  from  that  side  to  Beaver  river  and  drove  in 
with  a  team,  with  little  comfort.  There  is  no  trouble  about  it.  They  are  cut 
up  enough. 

Mr.  Brackett  —  Mr.  Chairman,  I  hope  the  gentleman  does  not  think  I  want 
to  go  in.  I  live  in  Saratoga  and  do  not  need  to  go  in,  but  I  wanted  it  for 
other  people  who  do  not'  have  the  privilege  of  living  where  I  do. 

Mr.  F.  L.  Young  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Young. 

Mr.  F.  L.  Young — ^The  Commissioner  has  answered  my  question  but  I  still 
think  from  his  answer  that  it  is  practically  impossible  for  the  man  of  aver- 
age means  to  traverse  this  country  which  you  have  described.  You  have 
not  included  in  your  estimate  the  cost  of  your  equipment,  your  canoes,  your 
automobiles  and  other  things  that  a  poor  man  cannot  get. 

One  other  thing  and  then  I  have  finished.  I  think  the  Commissioner  mis- 
understands the  purpose  of  my  question.  I  am  not  asking  anything  —  I  am 
asking  for  information.  I  agree  with  Senator  Brackett,  although  I  am  not 
sixty-two  —  I  may  look  to  be  seventy-two, —  I  am  not  ready  yet  to  be 
asphyxiated.  I  want  to  ask  a  question  brought  out  by  the  last  sentence  in 
this  Proposed  Amendment  to  Section  2.  Why  is  it  necessary  that  the  State 
should  go  to  the  expense  of  removing  dead  timber  for  which  I  understand 
compensation  can  be  had,  if  the  Commissioners  proposed  by  this  amendment 
are  comx>etent  to  sell  it  ?  I  want  to  know  also  why  it  is  that  it  is  not  possible, 
under  proper  regulations,  police  regulations,  to  open  these  forests  for  camp 
Sites  at  a  price  that  the  average  man  can  pay. 

Mr.  Whipple  —  If  the  Convention  wants  to  indulge  me  any  longer  in 
answering  questions  I  will  be  glad  to  do  so. 

Delegates  —  Qo  ahead. 

Mr.  Whipple  —  On  the  first  proposition,  the  way  you  have  got  it  worded 
in  your  resolution,  to  take  out  dead  and  down  timber  for  reforestation  and 
protection  of  the  forests  from  fire,  with  the  provision  against  using  or  selling 
it,  seems  to  me  to  be  so  silly  that  no  practical  man,  if  he  really  understands 
the  situation,  could  vote  for  it.  He  could  very  well  vote  for  it  if  you  do 
something  to  prevent  the  Commission  from  burning  it  up  without  letting  it 
rot,  piled  up  or  throwing  it  into  the  streams  to  clog  the  streams.  Now  what 
a  silly  thing  to  think  that  with  that  provision  in  the  Constitution  you  would 
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be  in  any  danger  of  having  more  timber  burned  or  anything  of  the  kind  if  you 
wanted  to  dispose  of  it  for  domestic  firewood  purposes  to  the  resident  people! 
Now  if  you  are  not  familiar  with  that  you  should  go  up  to  Long  lake,  for 
instance. 

There  are  five  or  six  himdred  people  up  there  on  land  acquired  before  the 
State  got  it.  Surrounding  them  is  the  State  land  and  they  cannot  cut  any 
wood,  and  the  cartage  makes  the  coal  thirteen  or  fourteen  dollars  a  ton  at 
Long  lake  and  there  are  millions  of  cords  of  dead  wood,  that  it  would  be 
better  to  remove  than  to  leave  in  there  to-day  and  they  cannot  have  a 
stick  of  that  wood  and  they  must  pay  $14  a  ton  for  coal.  Now  they  are  a 
part  of  the  citizenship  of  the  State  and  they  are  entitled  to  some  considera- 
tion especially  when  you  have  to  throw  the  wood  away  or  bum  it  up.  The 
dog  in  the  manger  could  not  eat  the  hay  and  he  would  not  let  the  cow  eat  it. 

Now  the  most  intense  friend  of  the  forests  must  concede  f&at  there  would 
be  no  danger  if  this  Commission  that  you  have  all  faith  in,  of  nine  men, 
should  have  the  right,  when  they  thought  it  necessary,  to  take  out  dead  timber 
— rdead,  not  live  timber  —  and,  by  the  way,  there  won't  be  much  taken  out 
because  there  will  not  be  great  necessity  for  it,  only  in  a  few  places  —  but  if 
they  have  the  authority  to  sell  for  twenty-five  or  fifty  cents  a  cord  to  the 
resident  rather  than  destroy  it  by  fire,  helping  the  citizens,  and  getting  a 
little  money,  there  cannot  be  any  impractical  side  to  that,  can  there?  And 
there  cannot  be  any  danger?  That  is  the  question  of  your  firewood,  and 
that  is  the  proposition  that  I  desired  to  present,  the  amendment  ''except 
for  domestic  fire  purposes,^'  that  the  Chairman  spoke  of  and  that  I  had  in 
mind  all  the  time  and  that  was  what  I  suggested  to  the  committee,  but 
somehow  they  seemed  to  be  so  obsessed  that  they  could  not  see  that  thing. 

'Was  there  another  question? 

Camp  sites:  You  all  know  what  I  think  of  camp  sites.  I  have  urged  them 
because  I  thought  it  would  give  a  chance  for  the  common  man  to  use  the 
forests.  I  believe  it  will  relieve  from  fire  danger  instead  of  adding  to  it.  It 
is  the  practice  of  all  other  states.  Germany  houses  in  her  forests  197,000 
people.  They  live  there,  and  it  is  a  benefit  to  the  forest.  You  know  very 
well  that  if  you  had  a  500  foot  camp  on  some  stream  you  would  see  to  it 
that  there  were  no  fires  there,  although  it  might  start  a  half  mile  away  but 
you  would  not  want  it  near  your  place.  There  are  no  fires  on  Long  lake 
where  500  people  live.  They  have  their  own  property  to  take  care  of.  I  have 
fought  that  out  with  the  committee  but  they  thought  they  knew  more  about 
it.  The  experience  of  Germany  leads  to  this  practice.  You  would  get  a  needed 
revenue  and  you  do  not  hurt  anything.  They  ought  to  have  not  to  exceed 
half  an  acre  —  they  have  all  the  forest  in  back  of  them  —  I  am  answering 
your  question.  I  have  abandoned  the  proposition,  but  I  am  telling  you  what 
there  is  to  it. 

Mr,  Weed  —  Mr.  Chairman,  may  I  ask  a  question? 

In  r^ard  to  what  opposition  there  may  be  to  the  proposition  of  Mr. 
Mereness?  I  must  say  that  1  was  impressed  when  I  had  the  privilege  of  dis- 
cussing this  matter  with  the  fact,  I  think  somebody  said  there  were  eleven 
hundred  detached  pieces  of  property  of  only  an  acre  or  a  fraction  of  an 
acre  or  a  few  hundred  acres  and  I  would  be  glad  to  know  what  opposition, 
if  any,  there  may  be  to  Mr.  Mereness'  proposition. 
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The  Chairman  —  The  Chair  thinks  that  will  be  covered  by  future  speakers. 
There  are  going  to  be  seven  more  speakers  on  this  camp  site  proposition. 

Mr.  Reeves  —  Mr.  Chairman,  it  certainly  has  been  interesting  to  sit  here 
as  a  juror  in  regard  to  this  matter.  Sitting  here  as  a  juror  it  has  seemed 
to  me  very  clear  that  one  thing  that  this  Convention  must  not  do  is  to  let 
any  selfish  interest  go  into  our  forest  preserves. 

The  lumberman,  the  man  with  a  conunercial  interest,  may  go  there  with 
the  best  of  intentions,  with  the  highest  ideals  and  the  desire  to  protect  that 
forest,  but  his  personal  interest  will  ultimately,  in  spite  of  himself,  and,  I 
believe,  in  spite  of  this  good  commission  of  nine,  will  be  an  injury  to  the 
forest.  But  what  I  want  to  ask  the  gentleman,  Mr.  Whipple,  is,  if  you  leave 
it  to  the  commission  and  do  not  have  that  selfish  element  there  may  it  not  be 
that  within  the  next  twenty  years  because  of  the  growing  up  of  the  forests 
and  the  coming  of  underbrush,  and  the  changes  that  are  bound  to  occur, 
roads  and  means  of  ingress  and  egress  through  that  forest  may  be  needed  that 
we  cannot  cont^nplate  to-day  and  would  it  not  be  better  that  that  impartial 
commission,  with  those  nine  men  not  paid  for  their  work,  with  the  best  men 
that  could  be  put  there  and  nothing  that  is  of  a  part  of  personal  interest  to 
change  the  situation,  to  leave  with  them  to  make  such  roads  as  may  be  neces- 
sary? Would  it  not  be  a  safe  thing  for  the  Convention  to  go  somewhat  be- 
yond simply  pointing  out  the  one  road  in  this  Constitution  and  leave  it  to 
the  gentleman  of  a  commission  like  that  to  put  other  roads  when  they  are 
really  needed  there  for  the  people's  recreation,  for  the  people's  best  use  of 
that  forest? 

The  Chairman  —  Does  the  gentleman  from  Cattaraugus  care  to  answer  the 
question  of  the  gentleman  from  Kings? 

Mr.  Whipple  —  I  have  answered  that  question,  it  seems  to  me.  I  thought 
I  had.  I  am  very  diffident  about  saying  any  more.  I  have  talked  to  you 
so  much.  But  I  want  to  acconunodate  the  gentleman  and  my  answer  is  this, 
that  it  is  no  argument  to  me  to  say  that  these  gentlemen  are  unpaid.  That, 
to  me,  is  an  element  of  danger.  I  don't  know  whom  they  are  going  to  be. 
I  don't  know  what  interests  they  are  going  to  have.  I  don't  know  who  is 
back  of  them.  But  I  do  know  if  there  was  a  single  man  there  who  would 
take  the  responsibility  he  would  be  mighty  careful  what  he  did  because  the 
eye  of  the  State  is  on  that  man;  and  you  have  stated  a  proposition  that  would 
add  force  to  my  opposition  to  this  nine  headed  commission,  unpaid.  But  we 
have  passed  that  and  we  have  got  the  commission.  I  am  not  objecting  to 
the  commission.  But  I  think  whenever  you  open  up  a  proposition  that  leaves 
it  indefinite  and  where  there  may  be  exercise  of  judgment,  perhaps  with  a 
lack  of  knowledge,  you  have  produced  a  very  dangerous  crack  that  the  com- 
mission might  fall  into. 

Mr.  Aiken  —  Mr.  Chairman,  it  seems  to  me  that  the  great  danger  to  the 
forests  in  the  Adirondacks  is  the  question  of  fire,  and  if  you  allow  no  cutting 
at  all  in  the  Adirondacks,  under  the  system  that  is  now  in  vogue  in  this 
country,  you  are  adding  danger  to  them,  because  we  have  not  scientific  forestry 
as  they  have  in  Germany.  As  pointed  out,  every  stick,  every  limb  of  the 
tops  are  removed,  and  after  the  cutting  they  have  a  clean  forest.  It  is  not 
so  in  the  Adirondacks.  The  top  and  limbs  are  left,  they  are  not  taken  out 
and  of  course  they  become  dry  and  a  dangerous  place  for  sparks  when  there  is 


146^ 

a  dry  time.  I  have  had  some  experience  in  that  line,  right  on  the  edge  of 
the  Adirondacks,  where  mature  timber  was  taken  out,  but  a  fine  growth  of 
young  timber  left.  But  a  long  dry  spell  came,  in  1903,  and  the  fire  cut  into 
this  tract  although  it  had  been  several  years  since  it  had  been  lumbered  and 
on  account  of  these  brush  heaps  through  the  tracks  the  whole  thing  burned 
up,  green  trees  and  all.  Of  course  where  you  don't  have  brush  heaps  the 
green  forest  will  not  readily  take  fire.  It  is  only  when  you  have  the  material 
to  make  a  fire.  And  of  course  the  question  of  mature  trees,  that  will  not 
necessarily  put  that  into  the  Constitution,  but  it  will  have  to  be  left  to  the 
judgment  of  men.  I]  take  it  that  this  Constitutional  Convention  is  consti- 
tuted of  mature  men  and  yet  they  are  men  from  the  ages  of  25  to  75,  and 
so  it  is  with  trees.  One  man  would  say  a  tree  is  a  mature  tree  at  fifteen 
years  or  they  may  be  mature  when  they  are  a  hundred  years  or  over,  and  you 
have  to  leave  it,  after  all,  to  human  nature  as  to  saying  what  are  mature. 
I  look  upon  it  a  good  deal  as  the  boys  did  who  went  down  to  the  beach  to 
swim  and  a  young  lady  motored  down  with  her  young  man  and  they  got  out 
and  strolled  aroimd  the  beach  and  the  young  fellow^  remonstrated  and  said 
tTiey  wanted  to  go  in  swimming.  "Oh,  well,"  said  the  young  lady,  "never 
mind,  I  will  turn  my  head.  I  won't  look."  The  boy  went  back  to  his 
fellows  and  told  them  what  she  had  said  and  they  deliberated  and  finally 
sent  back  this  message:   "  The  kids  say  they  dassent  trust  her."     (Laughter.) 

Mr.  Dunlap  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Dunlap. 

Mr.  Dunlap  —  Ever  since  I  was  a  young  man,  a  good  many  years  ago,  I 
have  gone  into  the  Adirondack  forests  almost  every  year  and  most  years  two 
or  three  times,  staying  there  for  considerable  periods.  I  have  not  gone  al<mg 
the  beaten  trails  and  the  good  hotels,  but  I  have  got 'back  into  the  woods 
where  they  were  lumbering  and  where  we  could  catch  fish  or  shoot  deer  or 
game  birds  if  we  wanted  to  do  it. 

I  have  watched  the  forest  with  a  great  deal  of  interest  and  when  the  Adi- 
rondack League  Club,  which  cut  off  the  territory  belonging  to  them  —  some 
96,000  acres  —  they  didn't  cut  it  all  —  they  cut  the  larger  trees,  were  careful 
to  have  that  blocked  properly,  and  did  everything  they  could  to  conserve  and 
protect  the  growing  trees.  They  tried  to  avoid  fires  and  they  succeeded. 
That  territory  was  cut  through  about  seventeen  years  ago.  I  was  over  Jt 
then  time  and  time  again,  while  they  were  at  work  at  it,  because  I  hav0  gone 
in  usually  in  the  vicinity  of  Spruce  lake  and  the  West  Canada  lakes  and 
the  West  Canada  stream.  I  observed  the  condition  of  the  woods  when  they 
got  through,  and  I  was  in  there  a  year  ago  and  went  over  that  entire  territory 
for  two  weeks;  I  was  up  and  down  these  various  streams,  across  the  moun- 
tains, at  the  West  Canada  lakes.  Spruce  lake,  the  outlet,  nearly  down  to 
Morehouseville,  and  through  their  entire  territory,  and  I  found  there  that 
where  the  trees  had  been  cut  there  was  now  a  very  fine  growth,  good  through- 
out, good-sized  trees,  many  of  them  large  enough  to  cut  now. 

I  want  to  say,  howevfer,  that  I  am  in  accord  with  the  provisions  of  this 
section.  I  came  here  first  and  introduced  one  of  the  Proposed  Amendments 
which  provided  for  cutting  mature  timber.  In  addition  to  my  experience  in 
the  forest  for  all  these  years,  I  have  taken  a  great  interest  in  studying  the 
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forest  propositions,  reading  the  reports  of  the  National  and  State  govern- 
ments from  one  end  to  the  other,  and  I  have  been  particularly  interested  and 
I  have  observed  the  effect  of  the  cutting  in  different  localities  in  the  forest. 
Around  the  Adirondack  League  Club  plant,  where  it  was  cut  conservatively 
and  properly,  I  could  see  no  substantial  difference  in  the  condition  of  the 
water-flow  a  year  ago  from  what  it  was  before  they  cut  at  all;  but  in  other 
sections,  and  I  refer  particularly  to  the  outlet  of  Spruce  lake,  they  cut  off 
the  timber  slick  and  clean;  that  was  cut  off,  and  ffooded  it  down  the  stream, 
and  I  find  there  that  the  little  streams  that  before  the  trees  were  cut  were 
big  enough  to  make  trout  streams,  were  practically  dry.  That  was  the  result. 
So  that  even  in  seventeen  years,  or  in  the  cutting  of  that  particular  territory, 
it  showed  a  very  decided  falling  off  in  the  water  supply,  while  in  the  West 
Canada  Creek  country,  that  is  Upper  West  Canada,  I  could  see  no  substantial 
difference  in  that,  or  in  the  Beaver  Pond  stream,  or  any  other  streams  in 
that  vicinity,  because  the  record  is  practically  as  good  as  if  not  better  than 
before  the  trees  were  cut  off  at  all.  Then  there  were  a  great  mass  of  high 
trees,  great  big  trees,  and  the  circulation  of  air  was  all  through  there.  The 
trees  were  quite  a  distance  apart,  while  now,  where  there  was  one 
large  tree,  there  are  six  or  seven  good-sized  trees  growing;  so  that 
I  became  convinced  from  what  I  have  read,  what  I  saw  in  the 
forest  and  what  I  have  learned  from  talking  with  practical  foresters,  that 
it  was  a  good  thing  and  a  proper  thing  to  cut  the  mature  trees.  Every 
man  who  came  before  the  committee  —  and,  by  the  way,  nearly  all  of  us  were 
invited  by  the  committee  to  appear  —  nearly  every  expert,  national  or  State, 
or  from  other  States,  who  came  there  personally,  or  who  wrote  to  the  Com- 
mittee, almost  always  agreed  and  stated  that  to  cut  the  mature  trees  was 
proper  forestry  and  ought  to  be  done,  after,  of  course,  a  proper  survey  and  a 
proper  inventory  of  our  forests  and  a  proper  division,  and  they  claimed  that 
unless, —  or,  they  claimed,  rather,  that  if  politics  be  kept  out  of  the  depart- 
ment, it  would  be  a  good  thing  in  more  ways  than  one  to  cut  the  mature  trees. 
They  stated  that  trees  could  be  removed  as  they  are  in  the  national  forest  and 
no  material  damage  done  to  the  forest,  if  any,  and  at  the  same  time,  it  would 
produce  a  revenue. 

My  friend,  Mr.  Aiken,  has  just  said  that  mature  trees  means  trees  from 
twenty-five  to  a  hundred  years  old.  Now,  I  happen  to  know  very  intimately 
a  forester  who  has  been  at  work  under  the  United  States  government  for  a 
considerable  number  of  years.  His  business  has  been  to  mark  mature  trees 
for  cutting  under  the  Pinchot  system  of  national  administration  of  the  forests, 
and  he  tells  me  that  they  become  so  expert  that  they  can  go  and  pick  out  a 
tree,  and  nine  times  out  of  ten  he  can  tell  within  two  or  three  years  of  the 
time  that  tree  will  die;  and  they  mark  those  trees  that  are  mature  by  their 
appearance.  He  says  that  he  can  tell  by  the  looks  of  the  limbs,  of  the  baric 
on  the  tree,  and  by  its  general  appearance,  whether  it  is  going  down,  or  whether 
it  is  still  vital  and  continuing,  and  they  cut  —  or  they  go  and  mark  every 
tree,  one  by  one,  with  a  mark  that  cannot  be  effaced  from  the  log  that  is 
cut  off,  or  from  the  stump  that  is  left,  the  mature  tree  that  is  to  be  cut.  He 
said  a  number  of  years  ago,  in  order  to  test  that  theory,  before  the  trees  were 
put  under  the  Pinchot  rules,  that  they  marked  a  large  number  of  trees,  to  test 
the  idea  as  to  whether  they  could  tell  acourately  about  how  long  a  tree 
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would  remain  after  it  was  marked.  And  they  marked  some  seven  thousand 
trees  in  a  forest  in  Wyoming.  Five  years  afterward  they  went  into  that 
forest,  went  over  those  trees,  and  found  that  more  than  two-thirds  of  them 
were  absolutely  dead.  A  considerable  number  of  them  were  down  and  less 
than  four  hundred  showed  any  substantial  vitality  at  all.  There  were  a  few 
of  them  —  or  a  considerable  number  of  them  that  had  a  few  live  limbs  on 
them,  but  the  large  majority  of  them  were  absolutely  dead,  and  they  deter- 
mined from  that  —  and  that  was  one  of  the  controlling  features  in  establish- 
ing the  principle  of  cutting  or  marking  the  mature  trees  and  removing  them 
as  in  the  national  forest. 

After  listening  to  the  gentlemen  who  appeared  before  the  Committee,  read- 
ing what  they  had  to  say,  and  talking  with  the  people,  reading  the  newspapers, 
I  came  to  the  conclusion  that  a  provision  of  that  kind  in  the  Constitution  at 
this  time  would  simply  defeat  the  provision  of  the  Constitution  that  we  pro- 
posed to  submit,  in  all  probability.  There  is  a  very  great  prejudice  among 
the  people  and  among  the  newspapers  against  doing  anything  in  the  forest. 
They  are  constantly  talking  about  the  lumbermen  trying  to  get  in,  or  the 
lobby  that  is  trying  to  do  something  or  trying  to  influence  this  conunittee  or 
this  body  to  put  in  something  in  the  interest  of  the  lumbermen.  I  have  not 
seen  a  single  indication  of  that.  In  fact,  some  of  the  lumbermen  who  talked 
were  more  opposed  to  it  than  some  of  the  scientific  men,  if  they  are  scien- 
tific. My  friend,  Mr.  Whipple,  says  there  is  no  such  thing  as  scientific  for- 
estry. Whatever  it  is,  whatever  we  may  call  it,  it  is  a  system  of  managing 
forests,  of  building  them  up,  that  has  grown  up  within  the  last  few  years. 

There  is  certainly  a  great  deal  more  information  in  regard  to  the  manage- 
ment of  forests  and  the  proper  control  of  the  forests  in  this  country  now  than 
there  was  a  few  years  ago  and  these  gentlemen  who  have  given  this  subject 
study  almost  invariably  said  that  scientific  forestry  should  be  applied  to  our 
State  forests.  But,  as  I  say,  the  people  have  not  yet  been  educated  up  to  that 
point.  It  does  seem  a  little  ridiculous  that  we  should  go  on  and  allow  these 
trees  that  foresters  know  will  be  dead  within  five  years  to  stay  there  and  fall 
down.  And  when  they  do  fall  down  they  do  not  go  down  on  the  ground  and 
rot  and  make  humus,  as  some  have  told  us,  but  they  stand  up  on  the  big  limbs 
that  have  grown  upon  them,  as  a  fire  menace. 

Recently  I  had  an  opportunity  —  this  spring,  this  summer,  since  this  Con- 
vention has  been  here  —  an  opportunity  to  examine  two  pieces  of  land  that  I 
wish  this  Convention  could  see.  One  is  a  virgin  forest  of  one  hundred  and 
fifty  acres  on  Sacandaga  lake  right  back  from  the  shore.  It  has  never  been 
touched  and,  so  far  as  known,  it  has  never  had  a  fire  in  there  at  all.  It  is 
absolutely  as  nice  virgin  forests  as  you  could  find  anywhere.  Immediately 
adjoining  it,  is  another  parcel  of  one  hundred  and  fifty  acres  and  I  went 
through  that  forest  with  William  Harris  who  has  been  a  lumberman  but  who 
is  now  entirely  out  of  the  business.  He  took  me  over  there  and  showed  it  to 
me.  Twenty-five  years  ago  he  lumbered  the  one  hundred  and  fifty  acre  tract 
and  took  off  everything  that  was  big  enough  to  make  a  log.  The  other  tract 
has  never  been  touched.  We  went  over  through  there  and  without  first  telling 
me  which  was  which  —  although  I  could  guess  at  it  by  the  size  and  the  con- 
dition—  I  found  that  there  was  more  good  timber  on  the  one  hundred  and 
fifty  acres  that  are  there  now  that  was  lumbered  twenty-five  years  ago  than 
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there  was  on  the  other.  The  tracts  are  exactly  of  the  same  character,  both 
along  the  edge  of  the  mountain,  both  along  the  flat  along  the  lake,  and  so  far 
as  soil  was  concerned  or  the  conditions,  they  were  practically  the  same.  In 
the  virgin  forest  we  had  to  climb  over  trees  in  every  direction.  They  were 
down  everywhere,  fallen  down,  trees  that  had  lain  there,  some  of  them  for 
years  and  years,  others  down  this  year;  and  there  they  were,  standing  up  as 
a  menace  to  the  forest,  dry  as  a  tinder.  On  the  other  hand,  where  theyl  cut 
off  the  timber  —  and  he  did  not  lop  it  as  they  have  to  do  under  the  law  — 
that  was  all  down  except  the  top  and  they  went  down  and  they  cut  the  rest 
off  practically  —  that  is  all  growing,  all  that  splendid  great  tract  of  nice 
trees  as  fine  as  you  ever  saw ;  while  in  the  other  part,  the  part  that  has  never 
been  touched,  are  a  great  many  big  trees.  Some  of  them  you  could  see  by 
looking  at  are  ready  to  die,  a  great  many  of  them,  and  others  fallen  down  all 
over  the  territory. 

Now  while  I  say  I  am  in  accord  with  this  provision,  I  believe  the  time 
has  not  come  for  scientific  forestry,  and  yet  I  believe  when  the  people  are 
properly  educated  to  that  situation  there  will  be  no  opposition  to  doing  it 
on  the  same  basis  that  other  states  are  employing  and  as  the  national  gov- 
ernment in  managing  its  forests.  It  does  look  rather  ridiculous,  as  I  said 
before,  to  allow  a  whole  lot  of  timber  on  this  great  area  to  fall  down  every 
year  and  remain  in  that  condition.  The  President  of  the  Forestry  College  at 
Syracuse  says  that  we  could  take  out  $1,000,000  worth  of  lumber  every 
year.  Now,  whether  that  is  high  or  whether  it  is  low,  we  could  certainly 
take  out  some.  Of  course,  no  one  would  attempt  to  take  it  out  upon  the 
top  of  a  mountain  nor  upon  the  steep  sides.  That  is  not  forestry.  That  is 
only  cutting  off  an  area  of  land,  and  it  is  not  designed  or  intended  by  scien- 
tific forestry  to  denude  the  forests  but  rather  to  build  them  up,  and  with  the 
funds  that  would  be  realized  from  the  forests,  it  does  seem  to  be  good,  practi- 
cal sense  to  take  that  money  and  reforest  the  lands  and  buy  other  land,  par- 
ticularly in  view  of  the  fact  that  we  have  only  reforested  3,500  acres,  and 
it  would  take  us  years  and  years  to  ever  reforest  the  lands  that  have  been 
burned  over. 

Now  there  are  two  matters  that  I  am  in  hearty  accord  with  that  are 
in  this  Proposition  No.  2,  and  I  so  stated  in  the  Committee  when  I  signed 
the  majority  report,  and  that  is  the  camp  sites  and  roads.  Now  I  have  known 
quite  a  good  many  people  who  were  anxious  to  get  camp  sites  in  the  Adiron- 
dacks  because  of  sickness  in  their  families.  They  cannot  go  up  there  and 
tent;  they  cannot  go  up  there  and  pay  their  expenses  at  a  hotel.  The  expense 
is  too  much.  They  can't  go  there  and  live  out  in  the  forest  in  a  little  tent. 
They  have  got  to  have  something  permanent  and  if  they  could  have  a  place 
here  or  there  on  State  lands,  it  would  certainly  be  to  the  interest  of  a  great 
many  people.  Wealthy  people  can  go  up  there  and  buy  a  piece  of  land  and 
pay  good  money  for  it  and  build  a  great  magnificent  camp,  but  the  poor  per- 
son cannot  do  it.  It  has  practically  resolved  itself  now  into  a  beautiful  park 
for  the  wealthy  and  they  object  very  strenuously  to  any  one  else  coming  in 
anywhere  near  them.  They  don't  want  the  common  people  there  at  all.  I  am 
not  inclined  to  criticise  them  because  if  I  had  a  lot  of  money  and  a  very 
fancy  place  I  suppose  I  would  be  just  like  the  rest  and  would  want  the  other 
fellow  to  keep  out  of  the  way  and  let  me  alone. 
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Another  thing  is  the  roads.  My  distinguished  friend,  Mr.  Whipple,  says 
we  do  not  need  any  road».  lie  gave  you  several  instances  where  there  are 
roads  and  that  is  all  very  true.  Now  take  the  southern  part  of  the  forest, 
for  instance.  There  is  one  road  which  runs  from  Herkimer  county  up 
through  Morehouseville  and  to  Piseco,  and  then  to  Lake  Pleasant,  Specultor, 
and  down  to  Wells.  There  is  another  road  that  runs  from  Northville  up  to 
Wells  and  meets  this  same  road  and  another  road  running  from  Speculator 
over  to  Indian  Lake  and  those  are  the  only  roads  in  that  section  of  the  park. 
You  can  go  to  Piseco  and  go,  where  I  have  gone  for  years,  in  to  Spruce 
Lake  by  walking.  You  can  take  the  trail;  sometimes  it  is  in  fair  shape 
and  sometimes  it  is  not.  You  can  walk  in  there  twelve  miles.  If  you  want 
to  go  over  to  West  Canada  Creek  you  can  go  five  miles  farther  and  if  you 
want  to  go  to  West  Canada  Lake  you  can  take  your  pack  on  your  back  and 
walk  twenty-five  miles.  If  you  want  to  go  in  the  other  way  you  go  from 
Speculator  into  Perkins'  Camp  and  walk  twenty-seven  miles  where  there  is 
no  trail  except  deer  trails.  Now  that  is  the  only  earthly  way  you  can  get 
in  there.  Certainly  West  Canada  Creek,  West  Canada  Lake,  Spruce  Lake 
and  those  other  lakes  around  there  are  among  the  finest  in  the  whole 
Adirondacks.  Comparatively  few  people  go  in  there  because  they  can't  get  in. 
If  there  were  an  opportunity  to  put  a  road  into  Piseco  across  that  country, 
there  is  a  great  country  thal^  you  would  open  up  there.  As  it  is  now,  to 
go  from  Piseco  to  the  lower  part  of  West  Canada  Creek  you  have  got  to 
go  nearly  a  himdred  miles,  away  down  to  Morehouseville,  over  an  awfully  poor 
road  and  away  up  around  on  the  other  side  and  come  in  by  Hinckley  and 
off  through  there.  So  that  the  only  chance  that  a  man  that  is  over  sixty  — 
I  am  not  over  that  and  can  get  in  there  yet  —  the  only  people  that  ever  come 
in  there,  are  young,  athletic  fellows,  and  fellows  a  little  older  who  still 
think  they  are  young.  No  one  else  ever  gets  in  there.  Up  to  three  or  four 
years  ago  there  had  never  been  but  one  woman  into  Spruce  Lake,  a  distance 
of  twelve  miles,  because  the  road  was  so  very  steep  and  so  very  bad.  They 
could  not  easily  make  a  decent  road,  but  you  cannot  get  in  there,  into  that 
section  of  the  mountains,  at  all.  You  can  get  in  up  around  Piseco  but  so  far 
as  fishing  or  hunting  or  anything  of  that  sort  is  concerned,  you  might  just 
as  well  stay  down  in  the  Mohawk  Valley.  There  are  hundreds  of  people 
camping  along,  with  automobiles  standing  along  the  road  everywhere,  and 
the  only  chance  of  utilizing  it  or  getting  any  pleasure  out  of  the  Adirondacks 
in  the  line  of  fishing  or  hunting  is  to  get  back  somewhere  in  there. 

It  is  true  that  if  you  should  open  up  those  roads  it  would  open  it  up 
po  some  extent,  they  would  go  in  there  just  the  same  perhaps,  but  it  would 
open  up  the  whole  forest  and  theni  they  could  utilize  it  all  and  not  just 
particular  localities.  Then  you  would  have  the  whole  territory  open  so  that 
people  could  use  it  anywhere.  That  would  make  one  of  the  finest  places  in 
the  world  for  camp  sites  if  you  could  get  in  there.  Of  course  it  is  utterly 
impossible  now.  There  is  that  great  territory  all  the  way  along  the  upper 
line  of  West  Canada  Creek  and  West  Canada  Lake,  and  no  one  ever  goes 
in  there  except  a  guide  or  a  fisherman. 

So  far  as  the  camp  sites  and  roads  are  concerned,  I  believe  it  would  be 
to  the  interest  of  the  people  to  include  them.  I  am  in  favor  of  those  two 
propositions.  But  the  other  proposition,  or  the  different  proposition  we  have 
(here,  and  particularly  in  regard  to  cutting  and  removing  dead  and  down 


1467 

timber, —  I  think  the  proper  thing  for  us  to  do  is  to  adopt  this  provision  of 
the  Committee,  because  if  we  do  not,  we  are  sure  to  meet  defeat  on  tliis 
proposition.  The  people  have  not,  as  a  rule,  studied  this  question  as  they 
should.  It  is  a  jiew  question  to  many  of  them  and  when  the  time  comes,  if 
we  put  this  provision  in  here  for  a  few  years,  I  believe  then  that  with  the 
Department  that  we  have  proposed  in  here,  nine  commissioners,  the  people 
will  soon  learn  to  respect  that  commission  and  the  Department,  and  they  will 
take  an  interest  in  it  because  they  have  local  men  on  it  and  they  will  then 
determine  whether  or  not  they  want  to  utilize  our  forests  as  all  other  civilized 
nations  do. 

It  is  true  that  the  waters  of  the  Mohawk  and  of  the  different  streams  are 
lower  —  any  man  knows  that.  That  does  not  come  entirely  on  account  of 
the  Adirondacks  but  more  largely  from  the  fact  that  all  along  the  Mohawk, 
away  back  into  the  Adirondacks,  both  north  and  south,  the  timber  has  al- 
ready been  cut  off  and,  of  course,  there  is  nothing  to  retain  the  moisture. 
The  Adirondacks  have  nearly  as  much  water  in  most  parts  as  they  ever  had, 
so  far  as  I  can  see.  I  have  observed  these  streams,  particularly  in  the 
southern  part  of  the  Adirondacks,  and  I  cannot  see  any  substantial  difference 
from  what  they  were  33  or  32  years  ago  when  I  first  went  up  there.  I  have 
fished  those  streams  and  they  seem  to  be  practically  the  same  although  almost 
all  that  territory  has  been  lumbered.  There  are  some  sections  that  have  not 
been  lumbered  but  very  largely  it  has  been  lumbered.  Now  there  is  a  thick 
under-cover  that  protects  it  better  than  a  great  high  tree  and  the  cover  is 
very  much  better  distributed  throughout  the  territory  as  a  rule,  and  I  be- 
lieve that  we  would  make  no  mistake  in  adopting  Section  2  as  the  Com- 
mittee suggests  it,  with  the  possible  amendmentsi  of  camp  sites  and  roads. 

Mr.  Clinton  —  Mr.  Chairman,  will  the  gentleman  permit  me  to  ask  a 
question? 

Mr.   Dunlap  —  Yes,  sir. 

Mr.  Clinton  —  You  have  spoken  of  one  section  of  the  West  Canada  Lake 
country  as  being  without  proper  means  of  access.  The  proposition  here 
would  be  not  whether  a  particular  road  should  be  built  but  whether  permis- 
sion should  be  given  to  cut  roads  everywhere.  I  do  not  understand  that  you 
are  in  favor  of  the  latter  proposition. 

Mr.  Dunlap  —  I  think  it  would  be  perfectly  safe  to  leave  it  to  this  Com- 
mission to  decide  where  roads  are  necessary.  I  do  not  believe  that  if  it  was 
put  in  the  Constitution  they  would  ever  build  a  road  to  Spruce  Lake  across 
the  West  Canada  Creek  country,  because  it  would  entail  a  very  large  expense 
and  I  doubt  very  much  whether  the  State  would  ever  embark  on  that  propo- 
sition. There  are  locations  where  it  would  be  desirable  to  build  roads  but 
I  doubt  very  much  the  State's  embarking  upon  the  proposition  of  putting 
through  a  lot  of  roads.  I  do  not  think  they  will  do  it,  but  I  do  think  we 
ought  to  have  it  in  the  Constitution  and  if  we  have  any  confidence^  in  our 
Commission  I  think  they  will  turn  down  all  these  propositions  that  look  to 
exploiting  the  lumber  business.     That  is  what  the  objection  is. 

Mr.  Cobb  —  Will  the  gentleman  yield  to  a  further  question? 

Mr.  Dunlap  —  Certainly. 

Mr.  Cobb  —  In  describing  the  lumbering  operations  on  the  Adirondack 
League  lands,  I  would  like  to  know  if  they  removed  all  the  timber  or  only  the 
soft  wood. 
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Mr.  Duulap  —  Ouly  the  soft  wood,  and  only  the  large  soft  wood.  They  did 
not  even  remove  that  which  was  suitable  for  pulp  wood.  They  certainly  took 
what  was  big  enough  for  good  big  logs,  and  cut  that,  and  nothing  else. 

Mr.  Cobb  —  While  I  am  on  my  feet,  if  I  may, —  that  answers  my  question 
satisfactorily, —  I  would  like  to  take  advantage  of  the  occasion  to  say  just  a 
word  in  reply  to  the  statement  of  Mr^  Tiemey.  He  described  the  scientific 
lumbering  operations  carried  on  in  the  Adirondack  forest.  Now  I  am  quite 
familiar  with  lumbering  operations  there,  and  I  do  not  think  that  his  state- 
ment applies  to  operations  in  excess  of  ten  per  cent  of  those  carried  on  there. 
The  ordinary  course  of  the  lumberman  is  one  of  destruction.  That  has  been 
so  in  every  State  in  the  Union.  Usually  the  floating  timber,  the  softer  tim- 
ber, spruce,  pine  and  hemlock,  is  first  removed,  the  spruce  and  balsam  being 
cut  down  to  about  four  inches.  The  next  operation  is  the  removal  of  the  hard 
wood.  Twenty-five  years  ago  when  hard  wood  lumber  was  worth  25  per  cent 
of  what  it  is  now,  they  only  took  the  very  large  tree,  and  I  can  readily  con- 
ceive that  a  forest  such  as  that  described  by  Mr.  Dunlap  would  grow  up  into 
a  very  nice  forest  in  twenty-five  years  more  but  at  the  present  time  they  re- 
moved for  sawing  purposes  the  hardwood  timber  down  to  at  least  six  inches. 

Now  the  third  operation  of  the  lumberman  is  the  chemical  operation.  The 
chemical  plant  moves  in  after  the  soft  wood  and  the  hard  wood  have  been 
removed  and  it  takes  everything  down  to  a  twig  the  size  of  a  person's  finger. 
When  the  wood-choppers  for  the  chemical  industry  are  through,  the  land  is 
absolutely  denuded  of  any  semblance*,  of  a  forest  or  of  even  the  little  under- 
growth that  might  develop  into  a  forest.  The  Alleganies  in  Pennsylvania 
twenty-five  years,  ago  were  one  of  the  most  magnificent  forests  in  the  world. 
The  whole  of  western  Pennsylvania  was  covered  with  dark  forests,  of  pine  and 
hemlock.  If  you  ride  through  there  to-day,  through  any  part  of  that  section, 
you  will  see  no  timber.  It  is  the  most  God-forsaken  looking  country  that  the 
eye  ever  rested  upon.  Now  in  this  State  the  lumbering  operations  are  more 
tardily  carried  on,  apparently,  than  there  and  we  have  just  reached  the  stage 
where  the  chemical  plant  will  move  in  and  take  away  all  the  remains  of  the 
timber  outside  the  forest  preserve  and  outside  such  protection  as  the  State 
may  afford.  Now  that  is  not  only  true  in  Pennsylvania  and  in  New  York 
State,  but  it  is  true  in  the  South;  it  is  true  down  through  the  Blue  Ridge 
mountains.  Wherever  lumbering  operatiouB^  have  been  carried  on,  they  have 
been  carried  on  only  with  an  eye  to  the  profit  that  might  be  gained  from  those 
operations  and  without  any  reference  to  the  future.  That  is  true  in  this 
State  to-day. 

Now  I  thoroughly  believe  that  the  natural  course  of  the  development  of  the 
forests  in  this  State  will  be  along  the  lines  of  scientific  forestry;  that  future 
years  will  see  lumbering  operations  carried  on  directly  by  the  State  to  the 
advantage  of  the  forest,  to  the  advantage  of  a  large  population  that  will  grow 
up  there^  as  they  have  grown  up  aroimd  the  Black  Forest  and  other  forests  in 
Europe,  engaged  in  a  thousand  industries  that  utilize  the  wood  taken  from 
those  forests.  But  I  am  sure  that  the  time  is  not  ripe  for  entering  upon  aaj 
extensive  system  of  scientific  forestry.  The  people  are  not  ready  for  that 
operation.  I  rather  favor  this  first  timid  step  in  that  direction  that  is  rec- 
ommended by  the  Committee,  the  removal  of  dead  timber.  Twenty  years'  ex- 
perience under  these  limitations  will  teach  us  whether  we  ought  to  take  a 
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further  step  and  try  not  only  to  treat  this  great  park  as  a  pleasure-ground^ 
but  also  to  make  it  a  source  of  revenue. 

Mr.  Quigg  —  Will  the  gentleman  yield  for  a  question? 

Mr.  Schurman  —  Mr.  Chairman. 

The  Chairman  —  Hie  Chair  recognizes  Mr.  Schurman. 

Mr.  Schurman  —  Mr.  Chairman,  I  understand  we  are  considering  bcction  2 
of  the  Committee*s  report.  To  that  report,  Senator  Blauvelt  has  offered  an 
amendment  providing  that  nothing  contained  in  this  section  shall  forbid  the 
State's  constructing  a  highway  from  along  the  lake,  by  way  of  Blue 
Mountain  lake  and  Racquette  lake  to  Old  Forge.  Various  as  have  been  the 
opinions  expressed  on  the  floor  thi&  morning,  all  speakers,  so  far  as  I  under- 
stand the  debate,  have  agreed  on  the  desirability  of  this  amendment.  I 
desire  to  second  the  amendment.  I  should  have  hesitated  to  do  so  but  for 
the  following  circumstances:  within  the  last  three  weeks  I  have  been  in 
that  region  going  up  from  Lake  George,  by  way  of  Warrensburgh  and  Ches- 
tertown.  At  that  point  the  State  highway  runs  north  to  Elizabethtown  and 
the  Keene  valley  and  Lake  Placid.  There  is  one  road  that  goes  west,  by  way 
of  Newcomb,  to  Long  Lake.  Now  before  going  I  got  maps  from  the  Highway 
Department  to  study  the  system  of  State  roads  on  both  sides  of  the  Adirondack 
trail.  I  confess,  and  I  presume  every  other  member  of  this  Convention  that 
has  made  a  similar  study  feels  the  same,  that  I  was  impressed  by  the  fact 
that  this  gap,  in  the  interest  of  the  State,  ought  to  be  filled  in.  On  the 
east  side  of  the  Adirondacks  we  have  a  great  network  of  highways  radiating 
from  Albany,  ^Schenectady,  Troy  and  Saratoga;  and  on  the  other  side  we 
have  a  great  network  of  roads  radiating  from  Utica,  Syracuse  and  Water- 
town.  This  line,  this  gap,  is  or  should  be  the  connecting  link  between  these 
two  systems  of  highways.  I  most  cordially  second  the  motion  of  Senator 
Blauvelt,  and,  judging  from  the  sentiment  expressed  on  the  floor  of  the  House 
this  morning,  I  thought  perhaps  the  Committee  might  now  be  ready  for  a  vote 
on  that  question. 

A  Delegate  —  Question. 

Mr.  Wickersham  —  Mr.  Chairman. 

Mr.  J.  L.  O'Brian  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  Xew  York,  Mr.  Wickersham. 

Mr.  Wickersham  —  Mr.  Chairman,  I  move  that  the  Committee  do  now  arise, 
report  progress  and  ask  leave  to  sit  again  after  recess. 

The  Chairman  —  All  in  favor  of  that  motion  will  signify  by  saying  Aye, 
contrary  No.    The  motion  is  carried. 

The  Chair  wishes  to  announce  before  rising  that  at  least  five  speakers  — 
Mr.  Meigs,  Mr.  Landreth,  Mr.  Marshall,  Mr.  Clinton  and  Mr.  Austin  —  have 
informed  the  Chair  that  they  wish  to  speak  on  Section  2.  The  Chair  suggests 
that  if  it  is  possible  for  those  five  speakers  and  anyone  else  who  intends  to 
speak  this  afternoon  to  divide  up  their  time  so  that  we  can  come  to  one  of 
the  first  votes  by  half  past  three  or  a  quarter  to  four,  it  would  be  a  good 
thing  because  there  are  four  other  sections  after  this  is  completed  and  there 
are  six  pending  amendments  to  this  section. 

(The  President  resumes  the  Chair.) 

The  President  —  The  Convention  will  come  to  order. 
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the  provisions  of  Section  8  of  said  Article,  prohibiting  the  creation  of  offices 
for  the  weighing,  gauging,  measuring,  coloring,  or  inspecting  of  merchandise, 
products,  manufactures  or  commodities  whatever,  reports  as  follows : 
The  Committee  on  Industrial  Interests  and  Relations  recommends  the  passage 
of  the  proposed  constitutional  amendment  with  the  following  amendments: 
To  the  title  in  line  one,  after  the  word  "  amend "  and  before  the  word 
"  article  **  insert  "  section  eight ",  and  after  the  comma,  following  the  word 
"  constitution  "  strike  out  the  residue  of  the  title  and  insert  in  place  thereof 
the  following :  "  In  order  to  permit  the  noncompulsory  inspection  and  grad- 
ing of  food  products/* 

Page  1,  line  2,  strike  out  the  word  "  created  *'. 

The  President  —  Is  there  any  motion  to  be  made  regarding  the  disposition 
of  the  proposed  amendment?    Referred  to  the  Committee  of  the  Whole. 

The  (Secretary  —  Mr.  Parsons,  from  the  Committee  on  Industrial  Interests 
and  Relations,  to  which  was  referred  Proposed  Constitutional  Amendment 
introduced  by  Mr.  A.  E.  Smith,  Print  No.  194,  Int.  No.  193,  entitled: 
Proposed  Constitutional  Amendment,  to  amend  Article  III  of  the  Constitution 
in  relation  to  minimum  wages,  reports  in  favor  of  the  passage  of  the  same 
witli  the  following  amendment: 

In  the  title  strike  out  the  word  "  minimum  "  and  insert  in  lieu  thereof 
the  word  "  living ",  and  after  the  word  "  wages "  insert  the  words  "  to  be 
paid  to  women  and  children  *\ 

In  line  5,  strike  out  the  words  "  minimum  or  ". 

In  line  6,  strike  out  the  word  *'  or  "  and  insert  in  lieu  thereof  the  word 
"and"  so  that  the  title  and  the  proposed  amendment  will  read  as  follows: 

The  President  —  Any  motion  to  be  made  regarding  the  disposition  of  this 
proposed  amendment?    Referred  to  the  Committee  of  the  Whole. 

The  Secretary  —  Mr.  Parsons,  from  the  Committee  on  Industrial  Relations 
to  which  was  referred  Proposed  Constitutional  Amendment  introduced  by  Mr. 
Parsons,  Print  No.  417,  Int.  405,  entitled  Proposed  Constitutional  Amend- 
ment, to  amend  Section  19  of  Article  I  of  the  Constitution,  in  relation  to 
legislation  affecting  employees,  reports  as  follows: 

The  Committee  on  Industrial  Interests  and  Relations  recommends  the 
passage  of  the  same  without  amendment. 

The  President  —  Is  there  any  motion  to  be  made  as  to  this  Proposed 
Amendment? 

Referred  to  the  Committee  of  the  Whole. 

The  report  of  the  Committee  on  the  Proposed  Amendment  will  be  printed 
under  the  rule. 

Mr.  J.  L.  O'Brian  —  Mr.  President,  the  Committee  on  Rules  makes  the 
following  report. 

The  Secretary  —  Mr.  J.  L.  O'Brian,  for  the  Committee  on  Rules,  recom- 
mends the  adoption  of  the  following  special  rule: 

Resolved,  that  the  debate  on  section  2  of  the  pending  amendment  on  con- 
servation close  at  4:30  p.  m. 

Second,  that  the  debate  on  the  entire  amendment  close  at  6:00  p.  m. 
'ihird,  that  all  speeches  on  said  amendment  be  limited  not  to  exceed  twenty 
minutes. 


1472 

Mr.  J.  L.  O'Brian  —  I  move  to  adopt  the  resolution  contained  in  this 
report. 

Mr.  J.  O.  Saxe  —  Second  the  motion. 

The  President  —  Are  there  any  remarks?  All  in  favor  of  the  resolution 
will  say  Aye,  contrary,  No.    The  resolution  is  agreed  to. 

The  Convention  will  go  into  Committee  of  the  Whole  for  consideration  of 
the  article  on  conservation.    Mr.  J.  G.  Saxe  will  resume  the  Chair. 

(Mr.  J.  Q.  Saxe  takes  the  Chair.) 

The  Chairman  —  The  Convention  will  come  to  order. 

Mr.  Blauvelt  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  Rockland,  Mr.  Blauvelt. 

Mr.  Blauvelt  —  It  was  suggested  just  before  taking  recess  that  my  proposed 
amendment  to'  permit  construction  of  a  road  in  the  Adirondacks  be  acted 
upon  at  this  time.  It  being  the  first  of  the  proposed  amendments  to  this 
section,  I  would  move  it  now. 

The  Chairman  —  Is  there  any  objection  to  taking  up  Mr.  Blauvelt's  amend- 
ment at  this  time? 

Mr.  Leary  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Leary. 

Mr.  Leary  —  Before  going  to  a  vote  on  this  amendment  I  would  like  to 
have  the  introducer  or  somebody  inform  me  or  enlighten  me  why  it  is  neces- 
sary at  this  time  to  put  a  provision  in  the  Constitution  providing  for  a  road 
for  a  special  and  a  particular  locality.  Now,  if  we  are  going  to  restrict  all 
other  parts  of  the  Adirondacks  and  permit  a  road  to  be  built  in  one  locality 
alone,  I  would  like  to  know  the  reason  for  it.  I  consider  that  there  is  no 
place  in  the  Constitution  for  a  special  act  providing  that  the  Legislature  shall 
not  pass  a  law  of  this  kind. 

Mr.  Blauvelt  —  I  can  briefly  state  the  reason,  Mr.  Chairman.  There  are  a 
number  of  existing  roads  in  the  Adirondacks.  An  existing  highway  to-day 
may  be  improved  as  a  State  highway  or  as  a  county  road  or  as  a  town  road. 
No  new  highways,  however,  can  be  built  upon  State  lands  where  there  is  not 
an  existing  road.  At  the  present  time  there  is  no  road  going  east  and  west 
through  the  Adirondacks  between  —  I  think  I  am  safe  in  saying  —  the  road 
from  Elizabethtown  down  through  Lake  Placid  and  Saranac,  on  the  north, 
and  the  extreme  southerly  edge  of  the  Adirondacks. 

The  construction  of  a  new  road  of  about  twenty -five  miles  in  length,  built 
between  Blue  Mountain  lake  on  the  one  side  and  Old  Forge  on  the  other,  will 
give  a  highway  about  midway  north  and  south  of  the  Adirondacks.  Tliere 
is  no  existing  road  there  at  this  time,  and  to  meet  the  present  constitutional 
objection,  it  is  necessary  that  this  particular  road  be  specified  in  the  Consti- 
tution.   I  move  the  amendment. 

The  Chairman  —  Gentlemen,  are  you  ready  for  the  question  ? 

Delegates  —  Question. 

The  Chairman  —  The  Secretary  will  read  the  amendment. 

Mr.  Angell  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  Warren,  Mr.  Angell. 

Mr.  Angell  —  I  off'er  as  a  substitute  for  the  proposition  of  Mr.  Blauvelt 
my  proposed  amendment  which  provides  that  the  Conservation  Commission 
may  devote  such  lands  in  the  forest  preserve  as  it  deems  proper  for  that 
purpose  to  highways.     It  seems  to  me  the  thing  is  to  say  by  constitutional 
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amendment  that  we  shall  have  a  certain  road  —  it  seems  more  lik«)  a  resolu- 
tion before  a  board  of  supervisors  in  Hamilton  county  than  it  does  like  a 
provision  in  the  Constitution  of  the  State  of  New  York.  If  we  are  to  have 
the  Commission  of  C\)nservation  which  we  have  provided  for,  it  certainly 
seems  to  me  that  we  may  properly  entnist  that  Commission  with  saying 
that  wlien  it  was  necessary  to  construct  a  highway  through  the  Adirondacks, 
the  Commission  may  devote  such  lands  belonging  to  the  State  to  that  purpose 
as  may  be  essential.  That  is  the  provision  which  it  seems  to  me  would  be 
proper  and  a  reasonable  and  a  just  provision  for  this  Constitutional  Conven- 
tion to  adopt;  not  to  say  and  not  to  pin  down  the  Conservation  Commission 
to  one  little  highway  leading  from  Old  Forge  to  New  Forge,  or  from  New 
Forge  to  Old  Forge,  or  something  of  that  kind,  but  to  give  a  broad  discre- 
tionary power  to  this  Conservation  Commission  in  whom  you  have  voted  to 
entrust  these  matters,  that  they  may  devote  such  lands  in  the  forest  preserve 
as  in  their  discretion  is  necessary  to  highway  purposes. 

The  Chairman  —  The  Chair  will  rule  tliat,  in  view  of  the  fact  that  there 
is  just  one  hour  and  three-quarters  for  debate,  we  had  not  better  go  into  any 
general  question  of  voting  on  different  amendments,  substitutes  or  other- 
wise, at  this  time.  The  debate  will  continue  from  now  to  four-thirty  on  the 
general  and  special  rules,  at  which  time  all  amendments  will  b4  taken  up. 

Mr.  Landreth  —  Mr.  Chairman,  this  Convention  in  Committee  of  the  Whole, 
on  August  6th,  adopted,  in  somewhat  amended  form.  Section  1  of  the  proposed 
article  on  conservation,  submitted  by  the  Committee  on  Conservation  in 
Bill  No.  785,  and  finally  amended  in  the  form  now  printed  as  No.  787. 

In  doing  so  the  Convention  adopted  an  admirable  system  for  the  official 
control  and  administration  of  this  newly  created  Department  of  Conservation. 

Section  2  of  this  bill  provides  for  th|p  preservation  and  operation  of  the 
public  forests  by  the  Department  of  Conservation. 
(Interruption  by  gavel.) 

The  Chairman — There  must  be  more  order  in  the  Convention.  It  is  im- 
possible to  hear  the  speaker. 

Mr.  Landreth  —  The  form  of  this  section  submitted  and  supported  by  the 
majority  of  the  Committee  on  Conservation,  so  far  from  being  constructively 
progressive  and  in  keeping  with  the  advance  in  public  intelligence  and 
appreciation  of  modern  forestry,  and  in  keeping  with  the  comprehensive  and 
effective  administrative  system  provided  by  Section  1,  is  disappointingly 
narrow  and  restrictive  and  fails  to  secure  to  the  people  of  the  State  any 
greater  opportunity  for  access,  enjoyment  and  beneficial  ue«  of  the  public 
forests  than  they  now  possess. 

In  its  ownership  of  the  public  forests  the  State  has  acquired  and  is  now 
holding  an  asset  of  immense  value  and  of  wide  possibilities  for  the  benefit 
and  delight  of  all  its  people. 

The  State  as  the  agent  of  the  people  is  holding  this  asset  in  trufit  for  the 
benefit  of  the  real  owners,  the  people. 

The  fundamental  duties  and  obligations  imposed  on  every  trustee  are: 

(1)  That  the  as&et  shall  be  safely  guarded  and  protected  against  loss, 
danger  and  impairment. 

(2)  That  the  asset  shall  be  properly  used  and  employed  in  full  compliance 
with  the  expressed  or  implied  purpose  of  the  trusteeship. 

*«■■         V^  ^  •      .  •        ■  .  ^       .  ^  * 
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(3)  That  the  asset  shall  be  returned  to  the  original  owners  or  beneficiaries 
at  the  termination  of  the  period  of  the  trust. 

In  the  present  trusteeship  the  term  is  perpetual  and  we  are,  therefore, 
only  concerned  with  the  first  two  duties,  namely:  the  proper  protection  and 
the  proper  use  of  the  forests. 

Each  of  these  duties  is  mandatory,  not  simply  permissive.  Neither  can  be 
omitted  or  neglected.  It  would  be  a  breach  of  the  trust  to  use  the  asset 
in  such  manner  as  to  appreciably  endanger  its  safety.  It  would  equally  be 
a  breach  of  trust  to  fold  it  carefully  away  in  a  napkin  under  fear  of  the  money 
changers.  Every  use  of  an  asset,  even  every  proper  use,  generally  involves 
some  risk.  The  fact*  that  such  risk  attends  the  use  does  not  necessarily 
warrant  the  non-use.  Absolute  safety  would  in  some  instances  prohibit  all 
use,  and  conservation  is  certainly  not  prohibition  of  use. 

The  obligations  of  the  trust  are  fully  met,  whether  tested  by  legal,  equitable 
or  moral  standards,  if,  in  the  proper  use,  the  trustee  exercises  extreme  care 
for  the  safety  of  the  trust. 

If  the  value  of  the  risk  is  greater  than  the  value  of  the  use,  the  asset 
clearly  should  not  be  used.  If  the  value  of  the  risk  is  materially  less  than 
the  value  of  the  use,  the  asset  should  be  used.  If  the  risk  increases  with 
the  use,  then,  that  measure  of  use  should  be  adopted  which  will  leave  its 
economic  value  clearly  in  excess  of  the  value  of  the  risk. 

Presented  concretely,  what  are  the  uses  under  consideration  and  what  are 
the  risks  attending  those  uses? 

The  natural,  or  as  we  may  call  them  the  automatic,  uses  or  benefits  arising 
from  forests  are: 

(1)  Some  probable  slight  in  the  rainfall,  the  existence  and  amount  of  which 
being  dependent  on  the  topographical  and  climatic  conditions  of  the  locality. 

(2)  A  very  considerable  effect  in  increasing  the  regularity  of  stream-flow, 
particularly  in  diminishing  the  period  of  extreme  low-how.    . 

(3)  A  very  decided  effect  in  preventing  soil  erosion,  particularly  in  steop 
slopes. 

(4)  As  a  consequence  of  this  prevention  of  soil  erosion,  a  very  decidedly 
beneficial  effect  follows  in  preventing  the  silting  and  raising  of  stream-beds 
and  the  resulting  raising  of  fioor-levels. 

These  results,  being  natural,  are  independent  of  human  activities  so  long  as 
the  forest  is  allowed  to  remain;  and,  therefore,  will  be  the  same  whether 
the  majority  or  the  minority  amendment  be  adopted. 

Not  so,  howevei,  with  the  artificial  uses  of  the  forests;  the  majority  amend- 
ment permits  no  roads,  no  leasing  of  carap-sites,  no  access,  no  utilization  of 
mature  timber,  no  economic  benefit  arising  from  scientific  forestry.  In  olher 
words,  no  artificial  benefits  to  any  except  to  a  privileged  class  who  are  for- 
tunate enough  to  possess  their  own  private  camp-sites  and  who  can  learh  them 
by  their  own  private  means  of  conveyance.  Naturally,  the  members  of  this 
class  are  not  particularly  solicitous  that  the  natural  beauty  of  the  wild  forest 
be  marred  by  the  presence  of  the  less  fortunate  citizens  of  the  State  who  are 
dependent  on  roads  for  their  access  and  on  the  privilege  of  leasing  camp  sit.s 
for  their  habitation. 

On  the  other  hand,  the  minority  amendment,  as  presented  by  Mr.  Angell, 
is  based  on  the  following  conceptions: 

( 1 )   That  the  public  forests  belong  to  all  the  people  of  the  State  and  should 
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be  80  administered  as  to  be  reasonably  accessible  to  all  the  people  to  properly 
use  and  enjoy. 

(2)  That  this  use  and  enjoyment  necessitates  the  construction  of  highways 
as  a  meauB  of  access  into  and  through  the  forests,  and  that  the  Conservation 
Department  should  be  vested  with  authority  for  their  construction. 

(3)  That  it  also  necessitates  the  leasing  of  camp  sites  of  limited  areas,  for 
limited  periods  of  time,  on  restricted  portions  of  the  second  area  as  classiHed 
by  Mr.  Angell,  and  that  the  Conservation  Department  should  be  vested  with 
the  authority  to  make  such  leases. 

(4)  That,  back  from  the  lake  fronts,  the  major  streams  and  mountain  tops, 
which  should  be  preserved  in  their  natural  state  for  their  scenic  beauty, 
there  are  hundreds  of  square  miles  of  monotonous  forest  area  which  should 
gradually  be  brought  under  skilled  forest  cultivation,  and  thus  yield  a  large 
revenue  to  the  State  in  helping  to  replenish  the  rapidly  diminishing  timber 
supply. 

(5)  That  the  extensive  and  striking  object  lesson  in  scientific  forestry  under 
State  administration,  which  the  highways  through  the  forests  would  make 
accessible,  would  furnish  a  strong  incentive  toward  the  forestation,  by  private 
effort,  of  some  portions,  at  least,  of  the  7,000,000  acres  of  waste  land  now 
in  the  State,  and  would  thus  bring  about  a  beneficial  influence  on  our  irregular 
stream-flow  and  declining  ground-water' level  throughout  the  State,  and  also 
to  still  further  increase  our  timber  supply  on  private  lands. 

Having  enumerated  the  uaes  to  which  our  public  forests  are  readily  avail- 
able, let  us  scrutinize  the  alleged  risks  which  are  urged  as  arguments  against 
such  use.  It  is  said  that  the  presence  of  roads  and  camps  would  mar.  the 
scenic  beauty  of  the  natural  forest. 

Grant  for  the  moment  that  this  is  true.  Is  it  not  better  that  a  large  num- 
her  of  our  people  should  be  able  to  visit  and  enjoy  a  forest  of  even  a  slightly 
marred  scenic  beauty,  than  that  only  a  privileged  feto  should  be  able  to  enjoy 
an  unmarred  forest?  But  it  is  not  true  that  the  scenic  beauty  of  the  forest 
would  be  marred  by  the  adoption  of  the  Angell  amendment.  This  amendment 
pro*/ides  that  the  Department  of  Conservation  may  exercise  its  discretion 
as  to  the  leasing  of  camp  sites  of  limited  areas  for  limited  periods  of  time, 
on  restricted  portion*  of  the  utilization  forest,  viz:  the  second  area  of  Mr. 
Angell's  classification.  As  these  areas  are  remote  from  the  water  fronts  and 
mountain  tops,  it  is  difficult  for  any  sincere  and  healthy  imagination  to  dis- 
cover any  real  prospective  danger  of  impairment. 

It  is  also  claimed  that  by  the  negligence  or  dishonesty  of  4State  officials,  tim- 
ber might  be  stolen  and  that  the  existence  of  roads  in  the  forests  would  increase 
this  danger.  This  possibility  is  quite  true  but  it  is  also  true  that  the  carrying 
on  of  any  State  activity  such  as  its  canals,  its  highways,  its  educational,  chari- 
table and  penal  establishments,  in  fact  the  operation  of  its  fundamental 
branches  of  government,  legislative,  executive  and  judicial,  all  offer  opportuni- 
ties for  negligence  and  dishonesty  in  administration,  and  that  the  existence  of 
our  railways,  telegraph  and  telephone  systems,  make  it  easier  for  the  criminal; 
whether  in  or  out  of  office;  to  get  away  with  the  goods.  And  yet,  in  spite 
of  these  dangers,  we  hear  no  suggestion  of  doing  away  with  these  govern- 
mental activities,  nor  of  revoking  the  charters  of  the  common  carriers. 

The  policy  of  locking  up  our  forests  against  access  and  proper  use  by  its 
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rigktful  owners,  the  people,  is  based  ou  au  umvarrauted  and  demoralizing 
assumption  that  public  officials  cannot  be  trusted. 

It  is  inconsistent  to  provide  an  elaborate  department  of  State  government 
such  as  has  been  provided  by  section  one  of  this  article  and  then  to  tie  the 
hands  of  its  administrative  officials  with  respect  to  one  of  its  most  important 
fields  of  possible  usefulness,  the  forest. 

On  Friday,  Judge  Morgan  J.  O'Brien  paid  a  glowing  tribute  to  the  efficacy 
of  the  Commission  form  of  government  as  extended  to  the  Palisades  Inter- 
state Park  Commission.  At  the  same  time  I  noticed  that  Judge  O'Brien  was 
opposed  to  the  leasing  of  camp  sites.  It  came  to  my  notice  yesterday  and 
was  verified  this  morning,  that  the  Palisades  Interstate  Park  Commission,  of 
which  Judge  O'Brien  is  a  member,  does  give  permits  for  camp  sites  for  re- 
stricted periods  of  time,  in  other  words,  following  just  the  policy  that  we  are 
arguing  for  in  regard  to  the  State  forests. 

Professor  George  F.  Swain,  who  is  at  the  head  of  the  graduate  school  of 
Civil  Engineering  of  Harvard  University  and  who  is  a  recent  ex-president  of 
the  American  Society  of  Civil  Engineers  and  the  author  of  a  recent  remarkable 
book  on  water  conservation,  says: 

*'  It  should  be  rocogni.-^ed  tlhit  conservation  means  wise  use  and  not 
restriction." 

An  authority  of  far  greater  wisdom  some  centuries  ago  when  speaking 
of  conservation  said,  "  by  way  of  parable :  " 

"  For  the  Kingdom  of  Heaven  is  as  a  man  travelling  into  a  far  country 
who  called  his  own  servants  and  delivered  unto  them  his  goods. 

"And  unto  one  he  gave  five  talents,  to  another  two  and  to  another  one;  to 
each  man  according  to  his  several  ability;  and  straightway  took  his  journey. 

"  Then  he  that  had  received  five  talents  went  and  traded  with  the  same  and 
made  them  other  five  talents  and  likewise  he  that  had  received  two,  he  also 
gained  other  two. 

"  But  he  that  received  one  went  and  digged  in  the  earth  and  hid  his  Lord's 
money. 

"After  a  long  time  the  Lord  of  these  servants  cometh  and  reckoneth  with 
them. 

"And  so  he  that  had  received  five  talents  came  and  brought  other  five 
talents  saying,  *  Lord  thou  delivered  unto  me  five  talents,  behold  I  have  gained 
beside  them  five  talents  more.' 

"  The  Lord  said  unto  him,  *  Well  done,  thou  good  and  faithful  servant;  thou 
hast  been  faithful  over  few  things,  I  will  make  thee  ruler  over  many  things; 
enter  thou  into  the  joy  of  thy  Lord.' 

"  He  also  that  had  received  two  talents  came  and  said  *  Lord  thou  delivered 
unto  me  two  talents,  behold  I  have  gained  other  two  talents  beside  them.' 

"  The  Lord  said  unto  him,  *  Well  done,  good  and  faithful  servant;  thou  hast 
been  faithful  over  a  few  things,  I  will  make  thee  ruler  over  many  things. 
Enter  thou  into  the  joy  of  the  Lord." 

"  Then  he  which  had  received  the  one  talent  came  and  said,  *  Lord,  I  knew 
thee  that  thou  art  a  hard  man,  reaping  where  thou  hast  not  sown,  and 
gathering  where  thou  has  not  strewed.' 

"And  I  was  afraid  and  went  and  hid  they  talent  in  the  earth ;  lo  there  thou 
hast  that  is  thine. 
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**The  Lord  answered  and  said  unto  him,  *  Thou  wicked  and  slothful  servant, 
thou  knewest  that  I  reap  where  I  sow  not,  and  gather  where  I  have  not 
strewed.  Thou  oughtest  therefore  to  have  put  my  money  to  the  exchangers, 
and  then  at  my  coming  I  should  have  received  mine  own  with  usury.  Take 
therefore  the  talent  from  him  and  give  it  to  him  which  hath  ten  talents. 
And  cast  ye  the  unprofitable  servant  into  outer  darkness,  there  shall  be 
weeping  and  gnashing  of  teeth.' " 

May  the  day  never  come  when  with  respect  to  the  custody  of  its  conser- 
vation trust,  or  any  trust,  the  accusation  may  rightfully  be  brought  against 
our  beloved  State  "  Thou  wicked  and  slothful  servant.  Thou  hast  been  der- 
elict in  the  discharge  of  a  sacred  trust." 

Mr.  Chairman,  I  trust  that  the  amendment  of  Mr.  Angell  will  prevail. 

The  Chairman  —  The  Chair  will  state  at  this  time  that  under  the  rules 
which  have  been  adopted,  at  four-thirty  we  wWl  proceed  to  vote  on  the  amend- 
ment without  further  debate,  so  that  if  there  are  any  further  amendments 
besides  those  already  handed  up  to  the  desk,  they  should  be  handed  up  at 
this  time,  because  no  more  amendments  will  be  received  after  this  time. 

Mr.  Whipple  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Whipple. 

Mr.  Whipple  —  I  offer  the  following  proposed  amendment: 

That  there  should  be  added  at  the  end  of  the  section,  line  6,  on  page  3  — 

The  Chairman  —  The  Secretary  will  read  the  proposed  amendment. 

The  Secretary  —  By  Mr.  Whipple.  Proposed  amendment:  Add  at  the 
end  of  Section  2,  the  words,  "  except  for  domestic  use  as  fire-wood  by  resi- 
dents within  said  park." 

The  Chairman  —  Are  there  any  further  amendments?  The  Chair  recog- 
nizes Mr.  Meigs  of  Franklin   County. 

Mr.  Meigs  —  Mr.  Chairman,  I  rise  to  second  the  motion  of  ]Mr.  Angell 
and  I  think  for  the  benefit  of  those  who  are,  it  would  be  well  to  refer  to 
those  amendments  which  appear  on  document  28,  page  6,  or  on  the  calendar 
of  to-day. 

Mr.  Chairman,  if  this  proposition  is  to  be  determined  by  the  delegates  to 
this  Convention  by  excellence  of  oratory  or  grace  of  presentation,  by  force 
of  argument  or  by  weight  of  reputation  of  those  who  are  in  opposition,  I 
would  already  lose  heart  and  consider  my  efforts  useless.  But  I  believe 
that  your  votes  will  be  cast  upon  the  weight  of  evidence,  upon  the  lessons 
taught  by  the  history  of  the  nations  of  Europe  and  upon  the  demands  of  our 
people,  rather  than  upon  the  subtle  arguments  of  the  able  opponents  of  this 
measure.  While  many  of  them  have  had  only  limited  experience  in  these 
woods,  I  have  been  struggling  with  the  primal  forces  of  nature,  deep  in  the 
woods  themselves,  studying  this  question  at  first  hand.  And  that  study  was 
approached  not  from  the  point  of  view  of  an  operator  alone,  but  from  the 
point  of  view  of  a  real  lover  of  the  woods  —  as  a  sportsman  and  lover  of 
its  wild  life. 

And  though  I  have  cut  down,  I  have  planted.  Though  I  have  utilized  the 
forests,  I  have  enjoyed  the  rare  opportunities  afforded  by  them  for  joyous 
recreation  and  reinvigoration  of  soul  and  mind  and  body. 

By  adopting  section  one  of  the  proposed  article,  this  Convention  has  taken 
a  step  which  puts  the  State  in  the  forefront  of  the  great  conservation  move- 
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ment.  The  policy  thus  indicated  is  wise,  constructive  and  scientific.  It 
has  the  broad  outlook  and  far  vision  which  are  essential  for  the  great  object 
in  view  —  the  conservation  of  our  natural  resources. 

The  Chairman  —  The  Chair  would  again  ask  for  order  in  the  Chamber. 

Mr.  Meigs — And  it  has  been  a  great  delight,  and  I  admit  it  an  honor  to 
have  been  in  such  harmonious  association  with  the  Committee.  The  means 
to  accomplish  great  things  is  within  our  grasp.  Tliis  work  creates  a  splendid 
department,  one  which  will  command  the  respect  and  confidence  of  our  people. 

It  is,  therefore,  with  great  regret  that  I  am  forced  to  part  company  with 
the  majority  of  our  committee  in  considering  this  section  —  Number  two. 
I  recognize  their  superior  wisdom  as  to  details  of  the  formation  of  such  a 
department  but  on  the  practical  questions  of  administration  covered  by  this 
Section  two^  I  am  forced  to  differ  from  them.  Section  one  refers  to  the 
broad  question  of  conservation.  Section  two  refers  to  the  Adirondack  and 
Catskill  Parks,  and  the  proper  administration  of  these  properties. 

I  would  be  glad  if  Mr.  Angell  would  consent  to  allow  this  Convention  to 
consider  each  section  of  his  amendment  separately;  as  each  touches  a  sepa- 
rate feature  of  the  policy  of  administration,  and  is  not  necessarily  dependent 
upon  the  others. 

Mr.  Angell,  may  I  have  your  consent? 

Mr.  Angell  —  Yes,  sir. 

Mr.  Meigs  —  Let  me  then  touch  a  moment  upon  his  first  proposition  that 
of  a  fair  division  of  this  land  into  two  classes  —  and  let  me  say  just  here 
that  no  member  of  this  Committee  will  fight  harder  against  a  proposition  to 
commercialize  our  forests  and  waters  than  I,  The  time  has  not  arrived  for 
that,  anS  if  we  are  wise  in  our  decision  to-day,  it  may  never  come. 

I  do  not  believe  in  opening  the  door  to  the  lumbermen;  to  letting  down  the 
bars  to  any  interest  which  would  injure  our  forests;  but  I  do  believe  that 
we  should  give  discretionary  power  to  this  Department  of  Conservation,  which 
W(s  have  created,  to  trim   and  prune  for  the  benefit  of  the  forests. 

Now,  as  to  this  classification  of  lands.  There  are  many  precedents  in  the 
history  of  our  State  for  such  a  division  as  is  here  contemplated.  Our  honored 
chairman  in  his  delightful  report  —  that  flowed  with  the  grace  and  charm  of 
a  mountain  brook,  rather  than  with  the  rush  and  roar  of  his  own  Niagara  — 
gave  several  instances  of  such  a  division.  First  the  Salt  Springs  Reservation 
act.  This  provided  for  a  classification  of  property  and  the  proper  conservation 
of  all,  and  the  utilization,  for  various  purposes,  of  parts.  The  act  relative  to 
the  use  of  navigable  waters  recognizes  the  proper  use  of  these  waters  for 
various  benefits.  And  another  example  of  which  we  are  all  familiar,  that  of 
Niagara  Falls,  is  almost  a  parallel.  The  people  of  this  State  and  nation  were 
divided  into  two  camps.  The  one  could  see  only  power,  and  the  value  of 
this  power  to  build  up  industries,  to  save  the  ever  increasing  drafts  upon  our 
coal  resources,  to  give  heat  and  light  to  the  surrounding  communities.  The 
other  could  see  only  the  jrrandeur,  the  beauty,  the  soul-inspiring,  uplifting 
majesty  of  this  great  work  of  nature.  And  for  a  time  it  seemed  as  if  no 
working  basis  for  a  compromise  could  be  established.  But  it  was  found,  and 
though  there  may  be  irreconcilables  in  each  camp  still  —  the  vast  majority 
of  the  people  are  content.  And  what  was  this  basis?  Simply  a  division, 
a  classification,  a  use  of  part  for  power,  a  use  of  the  balance  for  beauty. 

Mr.  Dow  is  quoted  from  the  Salt  Spring  Reservation  Act.  Let  me  read 
you  one  clause.  This  statute  provided :  "  It  shall  be  the  duty  of  the  super- 
intendent  to  give  directions  from  respecting   the   cutting  of 
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timber  and  wood  on  said  reservation,  and  to  determine  the  parts  or  places 
on  said  reservation  where  tlie  timber  and  wood  may  be  cut  for  the  use  of 
©alt  manufacturers,  and  the  size  of  the  wood  or  timber  to  be  so  cut;  and 
also  to  direct  in  what  places  the  wood  and  timber  shall  be  preserved  for 
growth,  and  where  it  shall  not  be  cut,  and  if  any  lessee  manufacturer  or 
other  person  shall  fell  any  timber  or  wood,  or  shall  take  and  carry  away  any 
timber  or  wood,  saplings  or  poles,  from  any  place  or  places  where  the  super- 
intendent shall  have  directed  the  timber  and  wood  to  be  preserved  for  growth, 
each  and  every  person  so  offending  shall  forfeit  and  pay  the  simi  of  $5  for 
each  offense,  and  treble  the  value  of  such  timber^  wood,  saplings  and  poles 
so  cut  and  carried  away." 

Another  example  with  which  we  are  all  familiar  is  the  use  which  the 
United  States  Government  is  making  of  its  forest  lands.  The  government  has 
divided  its  finest  lands  into  two  classes;  those  for  parks  like  the  Yellowstone 
Park,  and  those  for  forest  preserves,  in  which  cutting  of  timber  is  permitted. 
In  the  establishment  of  this  system  they  are  acting  for  the  benefit  of  the 
people  and  also  for  the  benefit  of  the  forests. 

Kecently  under  the  Weeks  Law,  the  Federal  government  has  established 
the  Appalachian  and  White  Mountain  Keserve.  These  properties  were  pur- 
chased to  protect  the  forests.  Yet  it  is  expected  that  merchantable  trees  will 
be  sold  and  removed.    They  are  to  be  preserves,  not  parks. 

Can  we  not  trust  our  lands  to  our  of&cials  to  do  the  same?  For  years  the 
Federal  government  has  sold  timber,  and  done  so  without  scandal.  Why  can't 
we  follow  this  precedent? 

And  that  is  what  Mr.  Angell  proposes  to  do  with  our  forest  resources. 
A  part  shall  always  remain  wild  forest  land,  shall  not  be  sold,  and  the  timber 
shall  not  be  cut,  removed  or  destroyed;  the  balance  shall  be  used  not  for 
commercial  purposes  but  for  utilization  forests,  in  which  trees  may  be  cut 
for  the  purpose  of  benefiting  the  forest, —  for  increasing  the  yield  per  acre 
of  forest  products.  Does  not  this  meet  the  demands  of  the  rule, — "  The 
greatest  good  to  the  greatest  number ''  ? 

But  note  carefully  the  important  difference  between  this  plan  to  classify 
the  forest  resources,  and  the  plan  adopted  at  Niagara.  There  a  part  of  the 
Falls  was  used  for  commercial  purposes,  here  no  part  may  be  used  for  com- 
mercial purposes. 

Let  me  again  repeat.  In  the  second  class  of  lands,  only  siich  cutting  shall 
be  allowed  as  will  increase  the  growth  of  trees  —  will  increase  the  yield  per 
acre.  There  is  no  commercialization  in  this.  And  no  cutting  shall  be  per- 
mitted in  the  first  class  of  lands.  This  material  difference  between  the 
underlying  principles  in  operation  at  Niagara  and  pj-oposed  here  made  for 
an  added  safety  to  the  coming  generations.  And  what  will  be^  the  effect  on 
the  woods  of  this  utilization  ?  First,  it  will  not  affect  their  beauty.  In  lum- 
bering for  profit,  which  is  not  to  be  the  policy  here,  on  an  area  of  some 
65,000  acres,  it  was  estimated  that  only  2  per  cent,  of  the  niunber  of  trees 
were  cut,  only  two  out  of  100.  From  a  short  distance  there  was  not  notice- 
able effect.  Cutting  by  selecting  the  ripe  trees  under  scientific  forestry  prin- 
ciples, probably  fewer  trees  would  be  cut.  Such  cutting  as  has  been  done  in 
the  past  has  not  resulted  in  denuding  the  forest,  for  there  are  acres  now 
fully  covered  with  forest  that  have  been  lumbered  for  profit  three  separate 
times  already.  If  even  this  lumbering  for  profit  has  this  result,  how  much 
less  will  the  beauty  of  the  woods  be  damaged  when  the  cutting  is  to  be  done 
oniy  tor  the  benefit  of  the  womls? 
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As  to  water,  anything  which  improves  the  forest  and  increases  the  growth 
per  acre  increases  the  natural  reservoirs  of  the  woods  —  increases  the  water, 
prevents  run-off. 

And  as  to  game,  anything  which  increases  tree  life  increases  food  for 
game  —  and  makes  possible  an  increase  of  game. 

If  we  once  get  away  from  the  idea  that  this  cutting  is  to  be  done  for 
revenue  and  profit,  we  will  be  forced  to  admit  that  such  cutting  as  is  here 
proposed  is  safe. 

And  these  are  not  the  only  safeguards  thrown  about  this  plan.  Even 
under  this  plan  all  the  lands  in  the  forest  preserve  may  be  placed  under  the 
prohibiting  clause.  For  this  proposal  provides  in  the  first  group:  "Lands 
upon  the  mountain  tops  and  the  lands  in  and  contiguous  to  the  lakes  and 
major  streams,  and  such  other  lands  as  for  any  reiison  the  department  shall 
determine  should  be  so  classified."  And  this  classification  shall  be  made 
after  such  public  advertisement  and  hearing  as  the  department  may  prescribe. 

Now,  Mr.  Chairman,  we  have  provided  for  a  department  of  conservation  in 
which  we  have  great  confidence.  Can  we  not  intrust  them  with  so  much  dis- 
cretionary power? 

If  the  rich  camper,  owning  his  few  acres,  surrounded  by  State  land,  can 
convince  this  department  that  that  particular  parcel  of  land  should  be  placed 
in  the  first  class  it  will  be  done,  and  he  will  be  imdisturbed  in  his  enjoyment 
of  that  part  of  the. estate  of  the  people.  Why  should  he  fear?  Even  after 
the  first  classification  if  he  can  show  good  reason  why  the  commission  should 
transfer  the  land  surrounding  his  camp  into  the  first  class  from  the  second 
class  it  will  be  done.     Should  not  that  satisfv  them? 

The  mountain  tops  which  are  visible  to  so  many  will  always  remain  wild 
and  the  shores  of  lakes  and  the  streams  and  rivers,  along  which  the  larger 
number  of  travelers  will  go,  and  which  include  all  the  lands  ever  used  by 
these  lovers  of  the  woods  will  still  remain  a  monument  to  beauty — a  sample 
of  virgin  loveliness  to  please  that  aesthetic  sense  which  is  dying  out  far  too 
fast  in  this  generation. 

■But  what  of  the  balance  of  those  lands  —  those  of  the  second  classification  ? 
Again  let  me  say,  I  am  unalterably  opposed  to  the  commercialization  of  any 
part  of  the  timber  of  the  State.  No  cutting  should  be  done  which  has  for  its 
purpose  the  making  of  money,  the  security  of  revenue,  the  satisfying  of  the 
craving  of  an^  industry.  That  shall  not  be  permitted  and  that  is  not  made 
possible  under  this  proposal. 

But  what  we  propose  is  to  give  discretionary  power  to  the  department  of 
conservation  to  sell  and  remove  ripe  trees,  trees  which  have  reached  maturity, 
which  have  ceased  to  grow,  which  are  alive  but  will  soon  die,  and  decay  and 
waste.  To  give  the  department  power  to  prevent  this  needless,  irrational 
waste  which  has  been  going  on.  To  utilize  that  which  by  its  removal  will 
benefit  the  forest,  not  injure  it.  That  which  by  its  removal  will  increase  the 
yield  per  acre  of  our  forests.  That  which  is  detrimental  to  forest  growth  so 
that  We  can  make  two  trees  grow  and  flourish  where  one  ekes  out  a  miserable 
stunted  existence  to-day. 

_  » 

But  this  work  must  only  be  done  under  rules  prescribed  in  accordance  with 
the  principles  of  scientific  forestry,  and  never  shall  the  lands  be  so  cut  that 
they  shall  lose  their  forest  cover  or  become  other  than  forest  lands. 

Now  let  us  see  if  even  this  is  wise. 
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Mr.  Chairman,  the  State  of  New  York  must  here  and  now  begin  to  husband 
its  forest  products,  for  the  grim  visage  of  famine  is  even  now  glaring  at  us. 
The  end  of  our  forest  resources  is  in  sight;  the  last  reservoir  of  timber  has 
been  tapped;  the  last  tree  of  the  vast  timber  resources  of  this  country  and 
Canada  from  Hudson  bay  to  the  Gulf  of  Mexico  and  from  Vancouver  and 
Texas  to  Maine  and  Florida  has  been  counted.  Are  we  to  hesitate,  and  by 
prohibiting  the  improvement  of  our  forest  lands  for  another  quarter  century 
leave  our  children's  children  in  want?  We  are  too  prone  to  think  only  of 
the  present  —  to  give  no  heed  to  the  coming  years  of  famine.  While  there  is 
plenty  we  bask  in  the  sunshine  of  contentment  and  take  no  thought  of  the 
morrow.  We  are  living  in  a  wasteful  age  —  and  improvident  age.  Let  us 
beware.  We  say  with  a  shrug  of  our  shoulders,  "  what  has  posterity  done 
for  me  ?  "  But  the  next  generation  will  call  us  to  account.  We  cannot  be 
unfaithful  stewards  without  receiving  the  just  condemnation. 

Are  we  willing  to  tie  up  this  talent  in  a  napkin,  bury  it  out  of  sight  and 
then  expect  other  than  the  just  reward  for  such  unfaithfulness? 

In  an  able  address  before  the  Fifth  Conservation  Congress  held  in  Wash- 
ington, to  which  I  had  the  honor  to  be  one  of  the  delegates  representing  this 
State,  Mr.  E.  A.  Sterling,  a  forest  and  timber  engineer  of  great  ability  and 
experience,  said: 

*'  Let  us  assume  the  impossible  probability  that  fifty  years  hence  our  wood 
consumption  will  be  as  low  as  that  of  Germany  to-day,  or  18.8  cu.  ft.,  or  225 
board  feet  of  saw  timber  per  capita.  Assume,  also,  that  during  the  same  period 
our  population  has  increased  to  175,000,000.  On  this  basis  with  a  per  capita 
consumption  of  18.8  cu.  ft.  of  solid  wood,  our  gross  consumption  in  board 
feet  would  be  about  39,000,000  ft.  or  practically  what  it  is  to-day. 

*'  The  national  forests  are  estimated  to  have  a  potential  output  for  all 
time  of  6  billion  feet  per  year,  while  the  State  forests  might  eventually  pro- 
duce a  billion  feet  annually,  or  a  total,  from  public  forests  of  7  billion  feet. 
This  leaves  32  billion  feet  to  come  from  private  forests  if  our  needs,  on  the 
economical  present  German  basis  are  to  be  supplied.  German  private  forests 
yield  per  acre  about  200  board  feet  of  saw  timber  per  year,  so  our  private 
forests  Avould  have  to  comprise  160  million  acres  under  intensive  management 
to  produce  the  needed  32  billion  feet.  Our  present  area  of  private  or  unre- 
served forests  is  about  440  million  acres,  so  on  at  least  36  per  cent  of  this 
area  private  forestry  needs  to  be  practical  if  we  are  to  have  enough  wood. 
In  the  above,  cord  wood,  which  constitutes  about  half  of  the  gross  wood  con- 
sumption in  most  countries,  is  ignored,  since  it  is  low-grade  material  which 
will  probably  be  available  on  farm  woodlots  and  from  tops  and  wastes  for  all 
time." 

Mr.  "Sterling  was  arguing  for  the  necesflity  of  increasing  the  interest  in 
the  raising  of  timber  by  private  owners  of  lands.  But  how  far  stronger  are 
his  arguments  when  applied  to  State  owned  forest?  Able  to  employ  convict 
labor  and  many  from  among  the  feeble  minded  of  the  State,  who  would  vastly 
benefit  by  this  kind  of  work;  able  to  borrow  money  at  a  low  rate  of  interest, 
with  a  corporate  life  longer  than  the  corporate  life  of  any  private  organiza- 
tion. How  much  more  forcible  are  the  arguments  for  the  proper  development 
of  the  forests  when  applied  to  the  State  than  to  private  corporation.  In  an 
able  article  Prof.  N.  C.  Brown,  of  the  State  College  of  Forestry,  sayi^ 

"  Wood  next  to  food  is  the  most  indispensable  commodity  in  our  civiliza- 
tion.    It  has  been  and  will  continue  to  be  relied  updn  to  serve  mankind  in 
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an  unlimited  variety  of  ways.  Its  uses  are  not  only  many  but  varied.  It 
serves  as  fuel  to  afford  warmth  and  for  the  preparation  of  food;  it  supplies 
material  for  the  buildings  which  give  us  shelter  and  afford  homes ;  it  is 
used  as  a  container  in  which  our  food  is  shipped;  it  is  a  factor  in  the  great 
transportation  problem  on  account  of  the  use  of  wood  for  cars,  ties,  boats, 
docks  and  similar  purposes;  it  is  a  big  factor  in  the  mercantile  business  be- 
cause of  its  wide  use  from  vast  storehouses  to  small  packing  boxes;  it  is  of 
vast  importance  in  agriculture  not  only  because  it  supplies  necessary  posts 
and  poles  for  fences,  or  other  conveniences,  but  also  on  account  of  the  im- 
measurable indirect  benefit  which  the  forests  serve  in  protecting  the  areas 
and  adding  to  the  soil  moisture;  it  is  an  important  element  in  the  manufac- 
turing world  if  we  consider  the  thousands  of  industries  using  wood  as  a  raw 
product  and  the  thousands  of  persons  engaged  in  these  manufactures. 

"  The  reason  that  wood  is  such  an  important  factor  in  our  economic  life 
is  due  to  the  following  reasons: 

"  (1)   It  has  been  abundantly  available. 

"  (2)   Its  cheapness. 

"  (3)   Its  great  workability. 

"  More  than  one-half,  of  our  population,  according  to  Fernow,  live  in  wooden 
houses,  while  two-thirds  of  our  people  use  wood  for  fuel.  The  forests  not 
only  supply  lumber,  but  also  bark  for  tanning  purposes;  materials  used  in 
medicine,  fibres  for  mattings,  naval  stores,  including  turpentine,  resin,  pitch, 
etc.,  chemicals,  including  wood  alcohol,  acetate  of  lime,  wood  creosote  and 
charcoal;  pulp  from  which  vast  quantities  of  paper  are  made;  also  fruits, 
seeds,  berries  and  numerous  other  incidental  products.  From  the  forest  as 
a  whole  accrue  vast  indirect  benefits  such  as  health  and  recreation  grounds, 
a  home  for  game,  a  protection  to  water  sheds,  a  regulator  of  water  supply, 
and  a  beautifier  of  the  country. 

"  Our  forest  resources  have  for  a  long  time  been  commonly  considered  prac- 
tically inexhaustible.  We  are  now,  in  the  more  developed  regions,  beginning 
to  appreciate  conditions.  In  such  sections  we  are  entering  into  an  economic 
revolution  with  respect  to  our  wood  supplies.  The  less  developed  sections 
will  soon  awaken  and  gradually,  as  necessity  dictates,  the  movement  will 
broaden.  The  time  has  come  when  we  of  New  York  must  fully  realize  the 
situation.  If  we  promptly  adopt  proper  methods  we  may  still  do  much  to 
secure  a  fair  assurance  of  a  future  supply.  The  older  .settled  European 
countries,  notably  Germany,  France,  Austria  and  Switzerland,  passed  through 
this  period  several  centuries  ago,  and  now  a  proper  forest  policy  has  become 
thoroughly  established. 

*'  We  are,  as  a  nation,  consumers  of  vast  quantities  of  wood.  Statistics 
show  that  our  consumption  per  capita  is  250  cubic  feet  of  wood  per  annum. 
We  are  wasteful  as  is  shown  by  comparison  with  other  countries.  The  Ger- 
mans use  37  cubic  feet  and  the  French  but  25  cubic  feet.  It  is  apparent 
that  our  consumption  is  too  large,  but  only  scarcity  of  material  or  higher 
market  prices  will  produce  a  decrease.  Statistics  further  show  that  our 
consumption  instead  of  decreasing  is,  peculiar  as  it  may  seem,  increasing. 
The  report  of  the  Census  Bureau  shows  that  we  use  to-day  approximately 
twice  as  much  as  capita  as  we  did  fifty  years  ago. 

**  We  have  long  been  using  inferior  woods,  when  market  conditions  permit- 
ted, and  kinds  of  lumber  that  but  a  few  years  ago  were  considered  of  no 
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commercial  value  are  now  being  marketed  and  used.  White  pine,  for  ex- 
ample, was  for  a  long  time  our  principal  timber  trees;  at  the  present  time, 
however,  is  fourth  on  the  list  of  trees  furnishing  supplies.  The  total  cut 
in  1912,  amounting  to  three  billion  feet,  was  about  40  per  cent  of  that  cut 
in  1900.  The  wood  has  such  fine  properties  that  it  was  generally  useful; 
but  several  species  formerly  refused  by  the  trade  are  now  taking  its  place 
for  particular  purposes.^  The  Southern  pine  gradually  supplanted  it  for 
certain  purposes;  but,  peculiar  as  it  may  seem,  the  yellow  pine  is  now  giv- 
ing away  to  Douglas  iir.  In  this  instance  there  is  a  failure  of  the  substitu- 
tion to  meet  the  demands  of  the  market  and  even  a  second  tree  has  become 
a  factor.  We  can  but  recall  the  days  of  *  White  Pine  and  plenty  of  it '  and 
consider  its  wide  use  —  then  observe  the  changes  to-day.  The  inaccessible 
spruce,  the  greatly  inferior  hemlock,  the  despised  balsam,  have  all  been  used 
as  substitutes.     They  too  are  going  the  way  of  the  white  pine." 

New  York  State  uses  to-day  10,962,000,000  feet  of  lumber  annually;  of  this 
she  produces  (1913)  457,718,000  feet,  although  if  properly  managed  and 
brought  to  point  of  highest  efficiency  her  12,000,000  acres  of  land  best  suited 
for  forests  should  grow  annually  2,400,000,000  feet,  or  over  five  times  as  much 
as  at  present  produced. 

The  European  nations  were  much  more  wise.  After  the  French  Revolution 
and  the  War  of  1870,  France  awoke  suddenly  to  the  necessity  of  growing  a 
timber  supply.  She  has  spent  $70,000,000  (of  dollars)  in  this  eflfort.  Ger- 
many has  for  generations  grown  timber  for  national  use,  and  many  States  of 
the  German  Empire  meet  a  large  part  of  the  expenses  of  government  from  the 
net  returns  from  their  forests. 

lict  the  State  of  New  York  take  the  necessary  steps  now  before  it  is  too 
late.  Let  us  permit  the  improvement  of  our  State  forests,  or  at  least  a  part 
of  these  forest  lands. 

It  is  now  time  to  determine  the  policy  this  State  shall  follow  during  the 
next  generation,  for  it  takes  one  hundred  years  to  grow  a  crop  of  mature  foi*- 
est  trees. 

We  have  heard  much  of  the  constitutional  provisions  of  1894.  Let  us  look 
for  a  moment  at  the  history  leading  up  to  the  adoption  of  this  section: 

The  Constitutional  Convention  of  1894  began  its  sessions  early  in  May.  No 
committee  having  in  charge  either  the  forest  lands  of  the  State  or  of  the 
forest  preserve  or  of  the  natural  resources  of  the  State  was  created  among 
the  first  committees.  On  July  31st,  or  nearly  three  months  after  the  con- 
vening of  that  body,  at  the  request  of  the  New  York  Board  of  Trade  and 
Transportation,  Mr.  David  MoClure  presented  to  the  Convention  the  follow- 
ing resolution: 

"Whereas,  The  preservation  of  the  forests  and  watersheds  of  this  State  is 
of  the  greatest  importance  to  all  our  people  and  to  every  interest  within  the 
borders  of  the  State." 

"  R.  156.  Whereas,  the  preservation  of  all  forests  and  watersheds  of  this 
State  is  of  the  greatest  importance  to  all  our  people  and  to  every  interest 
within  the  border  of  the  State;  therefore,  be  it 

"Resolved,  That  the  president  of  the  Convention  appoint  a  special  com- 
mittee of  live  members  to  consider  and  report  what,  if  any,  amendments  to 
the  Constitution  should  be  adopted  for  the  preservation  of  the  State  forests." 

On  August   2nd,  Mr.  Choate,   Chairman   of  the   Convention,  appointed   a 
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small  committee  of  five.  On  August  21st,  Mr.  McClure  reported  to  the  Con- 
vention that  his  committee  had  had  but  one  meeting  and  but  one  public 
hearing,  but  on  the  second  day  following,  August  23rd,  this  committee  made 
the  following  report: 

"  To  the  Constitutional  Convention : 

"  The  Special  Committee  on  State  Forest  Preservation,  which  was  directed 
to  consider  and  report  what,  if  any,  amendments  to  the  Constitution  should 
be  adopted  for  the  preservation  of  the  State  forests,  respectfully  reports: 

"  That  your  Committee  has  had  pi-esented  to  it  many  valuable  argumentst 
and  statements  bearing  upon  the  matter,  and,  after  careful  consideration,  has 
unanimously  reached  the  conclusion  that  it  is  necessary  for  the  health,  safety 
and  general  advantage  of  the  people  of  the  State  that  the  forest  lands  now 
owned  and  hereafter  acquired  by  the  State,  and  the  timber  on  such  lands, 
should  be  preserved  intact  as  forest  preserves,  and  not,  under  any  circum- 
stances, be  sold. 

"  Your  Committee  is  further  of  the  opinion  that,  for  the  perfect  protection 
and  preservation  of  the  State  lands,  other  lands  contiguous  thereto  should, 
as  soon  as  possible,  be  purchased  or  otherwise  acquired,  but  feel  that  any 
action  to  that  end  is  more  properly  within  the  province  of  the  Legislature 
than  of  this  Convention. 

**  Your  Committee  recommends  the  adoption  by  the  Convention  of  the  fol- 
lowing amendment  to  the  Constitution,  namely: 

"  O.  0.  No.  39^3  P.  No.  452. —  *  The  lands  of  the  State  now  owned  or  here- 
after acquired,  constituting  the  forest  preserves,  shall  be  forever  kept  as 
wild  forest  lands.    They  shall  not,  nor  shall  the  timber  thereon,  be  sold.'  '* 

The  Legislature  of  18©2  had  enacted  a  law  (Chapter  707)  which  provided 
that  under  certain  conditions  the  commissioners  might  sell  portions  of  the 
forest  reserve,  and  again  in  1893  by  Section  103  of  tlie  laws  of  that  year 
entitled  "  Sale  of  timber  on  forest  preserve,"  permission  was  given  the  com- 
missioners to  sell  certain  kinds  of  timber  "not  less  than  twelve  inches  in 
diameter." 

This  concluding  proposed  amendment  is  aimed  directly  at  these  two  statutes, 
and  evidently  proposed  to  prevent  for  all  time  what  those  legislative  acts 
permitted,  but  it  did  not  intend  to  prisvent  rational  use,  and  did  not  in  terms 
prevent  the  removal  of  small  trees  standing  in  the  way  of  large  improvements. 

It  is  well  to  know  that  the  resolution  of  the  Board  of  Trade  and  Trans- 
portation asks  that  the  forests  and  water-sheds  of  the  State  shall  be  pre- 
served for  the  benefit  of  all  of  the  people,  and  for  the  benefit  of  every  interest 
within  the  borders  of  the  State.  In  asking  for  the  adoption  of  the  proposed 
amendment  Mr.  McClure  remarks:  '^  The  lands  are  fit  for  none  other  than 
public  and  general  uses.'* 

Mr.  Austin  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Austin. 

Mr.  Austin  —  I  have  no  desire  to  limit  the  rema^rks  of  Mr.  Meigs.  I  am 
perfectly  willing  to  let  him  go  on  until  he  is  finished,  but  I  desire  to  call 
attention  to  the  fact  that  his  time  has  expired,  and  if  the  rest  of  us  are  to 
be  limited  to  twenty  minutes,  I  think  he  should  give  away.  I  simply  wish 
to  say  I  have  no  objection  to  his  continuing,  if  the  rest  are  not  to  be  bound 
by  the  twenty-minute  rule. 
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The  Chairman  —  The  delegate's  time  has  expired. 

Mr.  Whipple  —  Mr.  Chairman,  I  move  that  the  delegate's  time  be  extended 
five  minutes. 

The  Chairman  — ^And  the  Chair  wishes  to  say  that  if  the  Convention  extends 
Mr.  Meigs'  time  by  five  minutes,  by  unanimous  consent,  it  will  leave  one  hour 
for  the  remaining  speakers,  and  the  Chair  is  advised  of  four  other  speaker:? 
who  want  to  speak.  The  matter  is  in  the  hands  of  the  Convention  because 
the  Chair  must  sustain  the  point  of  order  in  the  absence  of  unanimous  consent, 
Mr.  Parsons  —  Mr.  Chairman. 
The  Chairman  —  Mr.  Parsons. 

Mr.  Parsons  —  Mr.  Chairman,  I  ask  unanimous  consent  that  Mr.  Meiga' 
time  be  extended  ten  minutes. 
A  Delegate  —  Second  the  motion. 

The  Chairman  —  Is  there  objection.  So  ordered.  Mr.  Meigs'  time  is  ex- 
tended to  3:30. 

Mr.  IMeigs  —  I  will  make  this  as  brief  as  possible. 

**  The  lands  are  fit  for  none  other  than  public  and  general  uses.  First,  as 
a  great  resort  for  the  people  of  this  State.  It  is  priceless  as  a  place  for  seek- 
ing, finding  and  preserving  health.  Second,  for  the  wants,  the  actual  physical 
wants  of  the  people  in  general,  we  need  the  waters  of  those  mountain  streams 
and  lakes  and  of  the  rivers  that  are  fed  by  them.  We  will  one  day  need  the 
water  stored  in  the  Adirondacks  to  drink  in  the  city  of  New  York." 

Therefore,  the  purposes  which  he  proposed  to  accomplish  by  this  Proposed 
Amendment  were,  that  the  lands  should  be  retained  as  a  reserve  for  the 
people  and  to  conserve  the  waters  of  the  forests. 

It  was  also  suggested  that  all  the  lands  within  the  Blue  Lines  should  be 
acquired  for  the  State,  but  nothing  was  inserted  in  the  Constitutional  pro- 
vision to  accomplish  this  purpose.    The  report  of  Mr.  McClure  was  adopted 
and  his  proposed  provision  became  a  part  of  the  basic  law  of  the  State,  al- 
though it  is  interesting  to  note  that  scant  time  was  given  in  the  Convention 
for  its  consideration.    In  the  Committee  of  the  Whole  very  few  spoke  for  or 
against  the  provision,  and  only  two  principal  amendments  were  suggested. 
Only  two  hours  were  consiuned  in  the  discussion  and  on  September  13  on  final 
passage,   only   132  votes  were  polled  on   this  proposition,  although  on  the 
provision  inunediately  preceding  156  had  registered  their  votes.     It  is,  there- 
fore, fair  to  say  that  up  to  the  passage  of  this  amendment  no  general  interest 
had  been  aroused  in  the  State  on  this  subject.     It  seemed  to  be  an  idea  of 
some  small  group  of  men  which  was  favorably  acted  upon  by  a  comparatively 
small  number  of  the  Convention.     By  reading  the  report  of  the  remarks  to 
the  Convention  on  the  subject  it  is  evident  that  three  purposes  were  to  be 
accomplished:      First,   the   lands   were   to   be   used   as  health   reserves    and 
recreation  grounds  by  the  people;  second,  the  water  was  to  be  conserved  for 
the  benefit  of  the  navigable  streams  and  as  a  possible  supply  of  potable  water 
for  New  York  city;   third,  the  timber  on  the  forests  was  to  be  preserved. 
But  immediately  various  questions  arose  as  to  the  proper  interpretation  of 
that  section  and  it  almost  immediately  became  a  subject  for  discussion  and 
a  subject  for  the  consideration  of  the  Attorney-General.     In  February,  1895, 
Attorney-General  Hancock  decided  that  there  was  no  authority  under  the 
law  for  the  removal  of  old  logs  which  had  been  cut  prior  to  the  enactment  of 
this  provision  and  therefore  they  were  left  te  rot  on  the  lands. 
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111  1903,  Attorney-General  Cunnecn  decided  that  the  expre88ion  "wild 
forest  lands  "  in  the  Constitution  indicated  that  it  was  intended  to  preserve 
those  lands  as  a  wilderness  in  which  "the  work  of  man  should  not  appear." 
Therefore,  it  is  seen  that  at  once,  the  purposes  of  this  section  were  nullified; 
for  if  the  lands  were  forever  to  be  kept  as  wild  forest  lands,  preserved  from 
the  touch  of  man  then  they  could  not  be  used  for  any  purpose  by  man.  No 
camps  could  be  erected,  nor  could  firewood  be  gathered,  nor  could  any  change 
be  made  in  their  wild  condition. 

For  the  purpose  of  the  use  of  these  lands  as  recreation  grounds  it  is  neces- 
sary to  open  roads,  so  that  the  people  may  enter,  but  in  many  decisions,  be- 
ginning with  that  of  Attorney-General  Jackson,  July  25,  1907,  roads  were 
prohibited.     General  Jackson  says: 

"A  county  being  a  public  corporation,  cannot  take  or  acquire  lands  of 
State  in  forest  preserve,  either  for  new  roads,  improvement  or  existing  roads, 
by  widening  or  deviating  from  existing  lines.  No  tree  can  be  destroyed  nor 
carried  away  except  by  violation  of  the  law,  or  through  an  amendment  of  the 
Constitution." 

What  a  far  cry  this  is  from  the  purposes  expreseed  by  the  Committee 
proposing  the  language  of  Section  7  of  Article  VII  of  the  present  Constitu- 
tion. 

This  was  followed  by  a  similar  decision  May  17th,  1908;  by  Attorney- 
General  O'Malley  in  190^,  Attorney-General  Carmody  in  1912.  In  all  of  these 
decisions  it  was  stated  that  there  was  no  authority  under  the  Constitution 
for  the  laying  out  of  any  highways  or  for  the  deviation  of  the  routes  of  the 
existing  highways. 

Other  suggestions  were  made  relative  to  the  use  of  certain  State  lands 
for  the  development  of  mines,  although  it  was  clearly  shown  that  no  timber 
would  be  destroyed,  the  Attorney-General  decided  that  mines  could  not  be 
opened,  because  if  they  should  be,  the  wild  condition  of  the  forest  lands  would 
be  interfered  with.  The  result  of  these  decisions  has  made  the  use  of  this 
property  impossible  eaxept  hy  those  who  are  willing  to  violate  the  provisions 
of  the  law.  This  certainly  was  not  the  intention  of  the  framers  of  these 
constitutionaf  provisions. 

Another  result  whch  followed  immediately  upon  the  acceptance  of  this  pro- 
vision in  the  Constitution  was  the  large  increase  in  the  number  of  rich  men's 
camps  and  parks.  These  men  seemed  to  realize  that  if  the  State  lands  were 
to  be  shut  to  the  average  citizen  of  the  State,  that  they  owning  large  or 
small  tracts  or  even  camp  sites  could  control  large  bodies  of  State  land  in 
their  immediate  vicinity. 

The  Adirondacks  have  become  recreation  and  pleasure  grounds  for  the  rich. 
I  believe  that  it  should  be  placed  within  the  reach  of  all. 

Let  us  look  for  a  moment  at  the  changes  which  have  occurred  since  these 
provisions  were  inserted  in  the  Constitution  in  1894.  Within  that  time  there 
have  been  started,  created  in  colleges  at  least  twelve  departments  in  which 
forestry  has  been  taught  as  a  science,  and  in  which  degrees  are  given.  In 
addition  there  are  some  thirty  colleges  giving  courses  of  more  or  less  length. 
In  1894  there  were  only  two  or  three  men  in  this  country  who  had  made  a 
study  of  forestry  and  who  could  lay  any  claim  to  being  scientific  foresters, 
but  to-day  there  are  hundreds  of  young  men  graduated  annually  from  these 
institutions  of  learning  who  are  capable,  eflRcient,  intelligent,  and  with  the 
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highest  character,  who  are  fitted  in  every  way  to  eupervise  work  of  this  kind 
for  the  State;  and  I  congratulate  this  State  and  nation  upon  securing  such  an 
able  corps  of  young  men. 

Also  the  great  conservation  movement  has  had  its  birth  since  1894.  That 
movement  which  has  created  for  this  country  a  large  number  of  forest  parks 
and  forest  preserves  in  the  western  States  and  has  provided  forests  which  will 
annually  yield  billions  of  feet  of  timber,  becoming  a  lasting  benefit  to  tliis 
country.  Conservation  has  exercised  its  restraining  influence  on  the  use  or 
abuse  of  many  of  the  natural  resources.  Water  powers,  irrigation,  reclama- 
tion, have  all  had  their  share  of  the  interest  of  this  movement. 

Jt  is  also  interesting  to  note  the  development  among  the  various  associa- 
tions which  have  taken  a  deep  interest  in  our  Adirondack  property;  notable 
among  these  is  the  Association  for  the  Protection  of  the  Adirondaoks.  This 
association  has  been  in  existence  for  many  years,  but  its  attitude  has  changed 
materially  as  it  has  given  greater  study  to  this  subject.  The  many  attempts 
on  the  part  of  the  Legislature  to  utilize  a  certain  part  of  the  State  lands  for 
the  building  of  reservoirs  for  the  regulation  of  stream  flow  met  with  the 
severest  attacks  by  this  association,  until  at  last  it  was  converted  and  used 
its  best  eff'orts  to  secure  the  passage  of  the  so-called  Burd  amendment.  This 
amendment  provides  for  the  use  of  three  per  cent,  of  the  State  lands  for  the 
purpose  of  regulating  stream  flow. 

The  Camp  Fire  Club  was  also  strong  in  its  opposition  to  anything  that 
would  permit  the  cutting  of  the  trees  in  the  Adirondacks  but  under  the  in- 
fluence of  Giff'ord  Pinchot,  it  gradually  changed  its  course,  so  that  finally 
it  accepted  the  so-called  Sweet  amendment  to  the  Constitution,  which  amend- 
ment provided  for  the  cutting  of  mature  trees  on  the  forest  preserves. 

In  fact  the  wording  of  this  amendment  in  its  final  form  was  the  work  of 
one  of  the  members  of  this  club. 

Also  it  is  interesting  to  note  the  change  in  the  attitude  of  the  lumbermen 
in  this  period.  I  well  remember  that  when  I  first  went  to  the  Adirondacks 
the  lumbermen  considered  fires  as  an  affliction  from  heaven  itself,  and  with 
what  patience  and  stoicism  they  could  muster  they  permitted  them  to  burn 
and  prayed  for  rain  or  for  a  change  in  wind  that  would  blow  the  fire  on  some 
neighbor's  land.  To-day  this  is  all  changed  and  it  is  the  organized  crews  of 
the  lumbermen  who  are  the  most  efficient  in  putting  out  fires  in  the  forest. 

In  the  report  of  the  National  Forestry  Committee  of  the  Fifth  National 
Conservation  Congress  before  referred  to,  Mr.  E.  T.  Allen,  Forester  for  the 
Western  Forestry  and  Conservation  Association,  remarks: 

"  Twenty  years  ago  we  had  practically  nothing.  Now  we  have  a  great  and 
efficient  national  forestry  administration.  Most  states  have  some  forest  laws, 
some  have  good  ones,  a  few  are  fairly  liberal  with  funds.  We  have  forestry 
associations  and  congresses.  Lumbermen,  once  regarded  as  the  opposition,  are 
now  showing  the  most  rapid  advance  of  all,  for  in  less  than  ten  years  their 
systematic  protection  of  private  timber  has  grown  from  practically  nothing  to 
cover  about  100,000,000  acres,  with  an  increase  of  3,000  per  cent,  in  five 
years." 

The  Chairman  (interrupting)  —  Will  the  delegates  suspend  for  a  moment? 
The  delegate's  time  as  extended  by  unanimous  consent  has  now  expired.  What 
is  the  pleasure  of  the  Convention? 

Mr.  Meigs  —  Mr.  Chairman,  if  I  may  have  just  a  word  more,  I  will  conclude 
by  quoting  from  the  platforms  of  the  two  political  parties. 
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Mr.  M.  Saxe  —  Mr.  Chairman,  1  move  that  unanimous  consent  be  given 
Mr.  Meigs  for  two  minutes. 

The  Chairman  —  Without  objection,  it  is  so  ordered. 

Mr.  Meigs  (continuing)  — Also  it  is  interesting  to  note  the  changed  attitude 
of  the  great  political  parties  in  regard  to  this  topic.  In  1906  the  two  great 
parties  of  this  State  inserted  in  their  platforms  the  following  provisions: 

"  From  the  Democratic  Platform,  adopted  at  Buffalo,  September  26,  1906 : 
*•  *  We  favor  the  protection  by  the  State  of  the  forest  lands  of  the  Adirondack 
and  Catskill  parks,  the  immediate  acquisition  of  all  lands  within  the  natural 
park  areas,  and  such  legislation  as  will  at  once  stop  the  predatory  destruction 
of  timber  upon  the  State  lands  too  long  connived  at  by  State  officials.' " 

From  the  Republican  Platform,  adopted  at  Saratoga,  September  26,  1906: 

"  '  We  renew  the  pledges  to  the  people  given  by  the  previous  Republican  State 
Conventions,  insisting  upon  the  preservation  intact  of  the  State  forest  preserve, 
and  its  extension  as  far  as  may  be  necessary  to  conserve  in  their  integrity 
for  the  benefit  of  the  whole  people  of  the  State,  lands  and  undeveloped  water 
powers,  which  should  not  be  surrendered  to  the  control  of  private  interests.' " 

Compare  these  provisions  with  the  provisions  in  the  platforms  of  these 
parties  of  1915: 

**  From  the  Democratic  Platform : 

"  *  The  Constitution  in  relation  to  the  preservation  of  forests  should  be  so 
amended  as  to  permit  a  profit  to  the  State,  to  be  derived  from  the  scientific 
preservation  and  cultivation  of  our  forest  lands,  at  the  same  time  protecting 
them  against  exploitation  by  private  interests.' " 

"  From  the  Republican  State  Platform : 

"  *  We  favor  conservation  and  utilization  of  the  State's  forests  and  waters 
under  conditions  which  will  safeguard  the  rights  and  interests  of  the  State. 
The  holding  by  the  State  of  forest  lands  should  be  enlarged  and  adequately 
protected  against  fire  and  waste.' " 

Now,  Mr.  Chairman,  I  am  a  party  man.  I  believe  in  listening  to  the  man- 
dates of  the  party,  unless  those  mandates  contradict  the  expressed  will  of 
the  people,  but  where  as  in  this  case  the  mandates  of  the  party  agree  with 
the  mandates  of  the  people,  I  believe  we  should  follow  them. 

.  I  read  an  editorial  from  the  Syracuse  Herald : 

"  The  Constitution  and  the  Forests. 

"  How  can  the  rigid  provisions  of  the  Constitution  relating  to  the  forest 
preserves  of  the  State  be  relaxed,  so  as  to  permit  their  more  scientific  man- 
agement and  development  while  at  the  same  time  insuring  them  perfect  pro- 
tection against  the  invasion  of  private  interests?  This  is  one  of  the  practical 
questions  that  call  for  the  earnest  and  judicious  attention  of  the  Constitu- 
tional Convention. 

"One  of  the  really  grave  problems  before  the  Constitutional  Convention  is 
to  open  the  way  for  scientific  care  and  treatment  of  our  invaluable  forest 
reserves,  while  raising  an  effectual  barrier  against  abuse  of  the  discretionary 
power  essential  to  that  wise  end.  An  ingenious  plan  for  intrusting  the  man- 
agement, custody  and  control  of  all  the  natural  resources  of  the  State, 
including  the  forest  lands,  within  proper  constitutional  limitation,  to  a  com- 
mission of  twelve  members,  representing  all  sections  of  the  State,  serving 
without  compensation  for  long  terms,  its  organization  to  be  patterned  after 
that  of  the  Board  of  Regents. 
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•'  In  the  proposed  amendment  in  which  this  system  is  incorporated,  all 
the  vital  restrictions  against  any  alienation  of  the  forest  lands  by  sale, 
exchange  or  encroachment,  are  retained.  The  plan  may  he  described  as  one  for 
lodging  discretionary  authority  in  an  able,  large  and  thoroughly  representa- 
tive board  on  all  questions  of  management,  supervision  and  regulation,  with 
a  view  to  applying  the  best  scientific  methods  in  the  care  and  development 
of  our  forest  lands  and  other  natural  resources.  If  the  state  and  its  people 
are  to  realize  the  full  benefit  and  utility  of  our  forest  preserve,  somebody 
must  be  intrusted  with  the  necessary  power.  It  would  be  a  counsel  of  foolish 
timidity  to  continue  a  let-well-enough-alone  policy  of  forest  preservation 
which,  in  the  detail  we  have  emphasized,  runs  counter  to  the  best  expert 
judgment  and  to  the  experience  of  countries  that  have  administered  their 
forest  domains  far  more  wisely,  and  with  far  better  practical  results,  than 
has  the  State  of  New  York.  The  Meigs  amendment,  or  something  like  it, 
would  hold  out  a  rational  promise  of  deliverance  from  a  forest  policy  which, 
in  the  name  of  ultra-conservatism,  has  been  carried  to  a  mischievous  extreme." 
This  proposal  of  mine  was  even  broader  than  the  Angell  plan,  which  I  now 
approve  of  as  a  fair  compromise. 

Many  other  papers  have  spoken  along  the  same  line. 

In  an  editorial  in  the  July,  1915,  number  of  "American  Forestry ",  the 
official  organ  of  the  American  Forestry  Association,  of  which  Dr.  Drinker, 
President  of  Lehigh  University,  is  president,  the  following  is  stated: 

"  The  prejudice  against  cutting  of  green  timber  is  deeply  ingrained  in  the 
minds  of  New  York  citizens,  due  to  distrust  of  her  politicians.  The  situation 
demands  the  complete  elimination  of  politics  from  the  management  of  the 
State  Forest  lands.  Should  the  Convention  be  able  to  accomplish  this,  they 
need  no  longer  hestitate  to  permit  cutting.  On  the  Minnesota  National  Forest 
the  timber  around  the  shores  of  the  lakes  and  other  points  accessible  to 
the  public  is  preserved  and  protected  although  the  Forest  Service  has  the 
tenchnical  right  to  cut  and  remove  it.  Areas  of  especial  value  can  be  so 
classified,  and  preserved  in  their  primitive  condition.  The  remaining  areas, 
unaccessible  to  the  public,  can  be  logged  by  methods  which  preserve  the 
forest  cover,  secure  reproduction  and  prevent  waste  from  decay.  These 
methods  have  been  fully  demonstrated  on  the  National  Forests.  Must  New 
York,  through  timidity,  close  her  eyes  to  progress,  and  either  lock  up  her 
forest  resources,  or  imperil  them  with  ill-considered  half  measures?  Now  is 
the  time  for  the  state  to  establish  a  sane  and  orderly  administration  which 
will  bring  the  Adirondack  forests  to  a  plane  equal  to  that  of  the  Wonderful 
Black  Forest  of  Germany,  which  while  serving  as  the  recreation  ground  for 
the  entire  region,  supports  hundreds  of  villages  and  thousands  of  persons 
dependent  entirely  on  the  forest  industries  for  their  existence." 

The  New  York  Evening  Mail  in  its  edition  of  July  27,  1915,  in  an  editorial 
"  Tying  Up  the  State  Forests,"  states  its  opinion  of  the  report  favored  by  the 
majority  of  this  Committee  in  the  following  words: 

"  The  Convention  Committee  on  Conservation  has  decided  to  recommend 
the  continuance  of  the  present  constitutional  prohibition  against  any  attempt 
at  scientific  forestation  of  the  lands  of  the  State.  No  timber  is  to  be  cut 
on  the  State  lands  except  what  is  dead  or  fallen.  The  construction  of  roads 
in  the  forest  preserve  will  be  forbidden,  as  well  as  the  future  leasing  of  camp 
sites. 


1490 

"  The  whole  cause  of  forcstrj',  and  to  that  extent  of  conservation,  has 
been  greatly  and  stupidly  hindered  in  this  State  by  the  inability  under  which 
the  State  authorities  rest  to  make  any  economic  or  scientic  use  of  any  part 
of  the  States'  forest,  even  as  a  matter  of  experiment,  instruction  or  example. 

"  The  simple  fact  is  that  the  Adirondack s  forests  are  not  considered  by  our 
sapient  legislators  to  be  the  property  of  the  people,  but  of  the  rich  '  camp  ' 
owners  and  club  men  who  go  up  there  to  enjoy  themselves  in  a  luxuriant 
manner  in  the  summer  and  to  shoot  deer  and  other  game  in  autumn.  For 
their  purposes  the  forest  seems  well  enough  in  its  roughest  condition.  Scien- 
tific forestation  makes  no  appeal  to  them  whatever. 

"  We  have  a  chance  in  the  State  of  New  York  for  almost  as  great  a  develop- 
ment of  our  forest  wealth  as  has  taken  place  in  the  empire  of  Germany.  The 
central  portion  of  our  two  great  mountain  ranges  contains  7,200,000  acres, 
which  is  under  nominal  fire  protection.  The  State-owned  forest  preserve 
consists  of  1,825,852  acres,  to  which  it  is  proposed  to  add  largely.  But  none 
of  this  land  is  under  forest  management;  this,  as  we  have  said,  is  already 
forbidden  by  the  Constitution.  In  the  meantime  we  are  prevented  by  the 
selfish  caprice  of  a  few  millionaires  from  realizing  so  desirable  a  thing  as 
that  which  is  seen  in  Prussia,  where  the  6,700,000  acres  of  State  forest  yield 
a  net  annual  income  of  $20,500,000,  without  any  deterioration  of  the  forest 
whatever." 

Mr.  Chairman,  it  also  provides  for  a  fair  classification  and  division  between 
interests  which  seem  now  to  be  in  conflict.  It  is  a  step  in  the  right  direction. 
It  provides  for  true  conservation  as  opposed  to  prohibition  of  use,  and  I 
trust  we  of  the  Convention  are  wise  enough  to  accept  it.  Any  other  plan 
means  waste  and  want  and  prevents  for  another  generation  any  development 
or  progress. 

And  now,  Mr.  Chairman,  what  is  the  alternative  proposed  by  the  majority 
as  to  the  administration  of  our  forest  reserves?  It  is  a  simon-pure  stand- 
pat  policy. 

Using  as  their  text  a  part  of  the  report  made  by  Mr.  McClure  to  the  Con- 
vention of  1894,  they  seem  to  think  the  people  will  approve  the  continuing 
for  another  generation  the  same  prohibition  of  use  that  may  have  been  wise 
twenty-one  years  ago. 

They  seem  to  deny  this  State  has  made  any  progress.  They  make  no  pro- 
vision for  a  constructive  policy.  Tliey  have  provided  for  the  renewal  of  dead 
trees  and  dead  timber.  But  these  must  not  be  sold.  Is  there  less  danger  in 
giving  this  material  away  than  in  selling  it?  Will  less  fires  be  set  if  it  may 
be  given  away  than  if  it  may  be  sold? 

In  this  age  of  progi*ess  they  ignore  that  progress  and  prevent  proper  im- 
provement of  these  properties. 

They  ignore  the  lessons  Europe  has  learned  at  such  great  cost,  and  are  at- 
tempting to  prevent  for  another  quarter  century  any  natural  use. 

We  have  become  the  heirs  of  a  great  property.  We  have  the  wisdom  for 
the  proper  increase  of  the  value  of  these  properties.  It  is  our  duty  to 
improve  them.  Shall  we  be  faithful  to  this  trust  and  gain  the  reward  of 
faithful  stewards?  Then  let  us  admit  that  conditions  have  so  far  changed 
that  we  may  safely  inaugurate  a  new,  a  constructive  policy,  and,  trusting  our 
officials,  whether  as  heads  of  a  great  department  or  as  members  of  the  Legis- 
lature, give  them  discretionary  powers  to  utilize,  but  not  commercialize,  our 
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forest,  to  make  two  trees  grow  where  now  only  one  is  growing,  to  respect 
and  care  for  the  varied  interests  of  all  the  people  of  all  the  State. 

Mr.  Austin  —  Mr.  Chairman,  not  out  of  "  ignorance  or  prejudice,"  as  sug- 
gested by  Mr.  Tierney,  but  after  a  great  deal  of  careful  study  and  thought, 
I  oppose  this  amendment  by  Mr.  Angell.  I  can  only  skim  through  what  I 
wish  to  say,  because  I  wish  to  confine  myself  within  the  twenty  minutes 
at  my  disposal,  and  I  may  be  disconnected.  I  will  ask  you  to  pardon  me. 
One  of  the  things  which  have  not  been  referred  to  in  the  arguments,  I  wish 
to  call  to  your  attention: 

Mr.  Angell  —  and  he  must  have  laughed  inside  himself  when  he  called 
attention  to  it  —  seriously  asked  this  body  to  believe  that  we  should  be 
guided  in  this  proposition  by  the  fact  that  the  Legislature  "after  mature 
deliberation"  had  passed  and  voted  to  submit  to  the  people  a  constitutional 
amendment  permitting  the  opening  of  the  Adirondacks  on  all  these  points. 
"i'ou  will  recollect  that.  Now  here  is  the  record  of  the  deliberation  which 
the  'Legislature  gave  to  that  subject.    I  was  careful  to  look  it  up: 

In  1913  May  2d  was  the  last  day  of  the  session.  On  April  28th,  this 
amendment  was  introduced.  It  was  reported  May  1st,  next  to  the  last  day 
of  the  session,  and  certainly  in  the  Senate  —  I  have  not  had  opportunity  to 
look  in  the  Journal  of  the  Assembly  —  on  the  last  day  of  the  Senate  it  was 
passed  without  debate,  four  days  after  it  had  been  introduced. 

In  1915  —  the  past  year  —  the  record  of  this  "  mature  deliberation  "  ia 
still  more  ridiculous.  The  Legislature  adjourned,  or  was  supposed  to  adjourn, 
at  twelve  o*clock  noon,  on  April  23d.  At  one  o'clock  p.  m.  on  April  23d,  one 
hour  after  the  hour  fixed  for  adjournment,  the  Rules  Committee  of  the  Senate 
brought  in  this  proposed  constitutional  amendment,  introduced  it  and  reported 
it  at  the  same  time.  So  far  as  I  know  the  Rules  Committee  of  the  Senate 
.  never  introduced  a  bill  or  rule  of  this  kind  in  this  way  before.  It  was  passed 
without  a  word  of  debate  in  the  hurry  of  the  last  day  of  the  session.  It  was 
then  sent  over  to  the  Assembly,  where  it  had  not  been  introduced,  was  handed 
down  at  three  o'clock  in  the  morning  — I  was  in  the  chamber  when  it  was 
done  —  and  it  was  passed  inside  of  fifteen  minutes  without  a  word  of  debate, 
without  anybody  knowing  what  it  was,  and  they  were  in  such  a  hurry  to  pass 
it  that  they  forgot  to  put  on  the  clause,  "  To  submit  to  the  people  this  fall," 
and  the  Attorney-General  has  just  held  that  that  makes  it  void  and  that  it 
cannot  go  to  the  people.  And  that  is  the  record  of  the  "  deliberation  "  with 
which  this  matter  went  to  the  Assembly,  and,  to  my  mind,  those  facts  are*  a 
sufficient  argument  to  me  that  this  should  not  pass. 

Now,  just  a  word  further.  I  have  no  objection  to  Mr.  Blauvelt's  sugges- 
tion; but  to  build  roads  in  the  Adirondacks  generally  would  be  the  greatest 
mistake  we  could  possibly  make.    There  are  several  reasons  for  that. 

The  first  is  that  it  is  increasing  the  fire  risk  tremendously.  Do  you  know 
that  more  than  half  of  the  fires  are  caused  by  the  campers  and  the  fishermen 
and  the  like  who  go  into  the  Adirondacks  and  the  more  accessible  you  make 
the  woods  the  more  of  those  campers  and  fishermen  go  in  with  their  auto- 
mobiles and  the  more  fires  they  start  and  the  more  forest  fires  you  will  have. 
J  don't  want  to  dwell  upon  that.  I  haven't  the  time.  It  is  just  one  of  the 
reasons. 

Another  thing  is,  that  accessibility  will  decrease  the  supply  of  fish  and 
Jgame.    Why  is  it  that  the  fish  and  game  in  the  Adirondacks  are  disappearing 
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with  astounding  rapidity,  even  at  the  present  time?  It  is  because  jou  and  I, 
or  anybody  else,  get  in  an  automobile  at  Albany,  and  leave  here  early  in  the 
morning,  go  up  in  Keene  Valley,  or  we  can  be  up  at  Sacandaga  Lake,  or  be  up 
at  Old  Forge,  or  Lake  Placid,  or  Saranac  Lake,  or  Schroon  Lake,  or  Elizabeth' 
town,  any  of  those  places  and  fish  all  day  and  be  able  to  get  back  to  Catskill 
that  same  night.  That  is  the  reason  why  the  woods  should  not  be  made  too 
accessible,  and  that  is  one  good  reason  why  we  should  not  build  roads  up 
through  the  Adirondacks.  It  increases  the  fire  risks,  and  diminishes  your 
supply  of  fish  and  game. 

Another  thing.  You  build  these  roads  up  through  the  Adirondacks  and 
just  as  sure  as  you  build  them  the  trolley  and  railroad  will  follow  on  those 
roads,  and  that  is  the  real  reason,  gentlemen,  that  people  who  are  interested 
in  the  lumber  business  want  these  roads  built.  They  want  an  opportunity 
to  get  at  the  hardwood  by  trolley  or  by  good  roads,  or  something  of  tliat 
sort;  and  above  all  things,  if  we  are  not  going  to  prevent  anything  eM  in 
the  Adirondacks,  we  must  prevent  the  taking  out  of  this  hardwood,  which  is 
all  that  is  left  of  our  once  great  forest. 

Now,  so  far  as  the  sale  of  lands  is  concerned,  .these  isolated  parcels  out  of 
the  Adirondack  tract,  I  am  not  going  to  dwell  on  that,  because  I  hav^i't  any 
objection  to  it.    I  think,  under  proper  restriction,  it  should  be  done. 

As  to  the  camp  sites,  just  a  word  or  two  about  them.  The  Conservation  De- 
partment has  within  a  f^w  months  published  an  interesting  pamphlet  called 
the  Resources  of  the  Forest  Preserve,  and  it  is  the  first  authoritative  informa- 
tion we  have  had  in  many  years  upon  what  we  have  actually  got. 

They  say,  without  giving  all  their  statistics,  that  within  the  forest  preserve 
there  are  1,076  miles  of  water  frontage  available  for  camp  sites, —  no,  there 
are  1,075  miles  and  587  miles  of  that  is  available  for  camp  sites.  At  two 
hundred  feet  frontage,  that  would  form  eleven  thousand  six  hundred  available 
sites,  and  everybody  agrees  that  not  all  of  those  sites  upon  the  lakes  should 
be  leased,  that,  at  least,  half  of  them  should  be  retained  by  the  campers  who 
have  gone  there  and  put  up  their  tents  on  those  lakes  and  streams,  so  thitt 
at  least  half  should  be  retained;  that  leaves  5,800  sites  which  would  remain 
and  be  available  for  lease. 

Now,  there  are  only  ten  million  people  in  the  State  of  New  York,  and  I 
assume  that  out  of  the  ten  million  there  are  probably  nine  million,  nine  hun- 
dred and  ninety-nine  thousand  who  are  almost  as  poor  as  I  am  and  it  is  the 
new  kind  of  poor  man, —  it  must  be  a  new  kind  of  poor  man,  if  he  is  going 
to  go  in  and  get  the  benefit  of  this  dream  of  camp  site. 

It  is  the  greatest  opportunity  for  graft  that  has  ever  been  presented.  You 
can  see  the  scramble  there  will  be.  The  wealthy  man,  and  I  am  not  decrying 
against  the  wealthy  man,  but  it  will  be  that  kind  of  a  wealthy  man  who  will 
gobble  up  the  sites  and  will  build  a  palace  upon  it  if  he  can  get  what  will 
practically  amount  to  a  permanent  lease;  and  all  this  talk  about  five-year 
short  term  leases  is  absolutely  impossible,  that  you  are  going  to  benefit  the 
poor  man  by  it,  because  what  poor  man  of  your  acquaintance  can  afford  to 
go  up  into  the  Adirondacks  and  buy  a  lease  for  fifty,  seventy-five  or  a  hundred 
dollars  a  year  for  his  camp  site,  and  build  upon  it  a  permanent  building,  if 
he  has  got  to  abandon  it  in  four  or  five  or  ten  years  and  give  it  up. 

You  know  it  cannot  be  done.  It  is  only  the  man  of  means  who  is  going  to 
be  able  to  avail  himself  of  the  camp  site  proposition,  if  it  should  be  passed. 
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Now,  I  want  to  come  down  and  say  a  few  words  about  the  removal-of- 
tiniber  proposition,  because  we  all  know  that  is  the  meat  of  the  cocoanut  in 
this  proposition.  The  lumbering  interests  want  the  trees,  and  to  me  it 
arouses  amusement  somewhat  for  Mr.  Meigs  to  seriously  urge  before  this 
Convention  that  he  is  not  urging,  or  does  not  want  the  State  to  lumber 
those  lands  to  make  any  money  out  of  it,  but  he  purely  here,  in  an  altruistic 
attitude,  asks  to  lumber  the  wood,  take  out  the  trees  for  the  benefit  of  the 
forests. 

Now,  it  sounds  big,  gentlemen,  to  have  it  said  that  the  State  of  New  York 
owns  a  billion  and  a  half  acres  of  forest  lands.  How  many  know  that  of 
forest  land  there  are  only  75,000  acres  of  virgin  forests?  Every  other  acre 
that  the  State  owns  has  been  lumbered  over,  not  once,  but  most  of  it  two  or 
three  times,  and  the  great  majority  of  that  land  that  we  now  own  has  been 
abandoned  by  the  owners  thereof  within  the  past  forty,  or,  at  the  most,  fifty 
years,  simply  because  of  having  lumbered  it  and  taken  all  the  wood  off  of  it, 
it  was  not  worth  paying  the  taxes  upon.  It  has  been  absolutely  abandoned, 
and  everybody  knows  here  that  to  replace  a  forest  in  its  entirely  takes  a 
term  of  100  years,  even  in  Germany,  where  you  have  the  richest  kind  of  a 
soil,  and  that  it  takes  longer  in  the  Adirondacks,  where  the  soil  is  poor. 

Now  I  have  been  commissioner  and  I  know  very  well  that  the  time  I  was 
commissioner  five  years  ago,  estimates  were  given  to  me  time  and  time  again 
that  the  State  owned  14,000,000,000  feet  of  merchantable  lumber  in  the 
Adirondack  region.  I  thought  that  was  so.  That  was  only  an  estimate,  and 
now  this  year,  for  the  first  time,  we  have  a  somewhat  accurate  survey  of 
what  the  State  owns.  The  Conservation  Department,  after  a  year's  work,  has 
published  what  they  called  a  Survey  of  the  Forests,  and  it  is  most  astound- 
ing to  find  that  this  Conservation  Department,  after  having  men  at  work 
upon  this  proposition  for  a  year,  now  reports  that  the  State  only  owns 
tS, 000,000,000  feet  of  lumber,  of  merchantable  timber,  in  the  Adirondacks, 
including  the  pulp  wood.  Of  that  wood,  that  8,000,000,000  feet,  only  4,500,- 
000,000  feet  of  it  is  soft  wood,  including  pulp  wood. 

Just  think  of  it.  We  only  own  60  per  cent,  of  what  we  thought  we  owned 
for  years.  Now,  you  want  to  remember  that  the  American  nation  is  the  moat 
profligate  user  of  timber  there  is  in  the  world.  The  United  States  Forest  Sur- 
vey says  that  we  annually  use  250  cubic  feet  of  woo<l,  that  is,  per  capita,  per 
annum;  while  Germany,  you  will  remember,  only  uses  thirty-five  feet  per 
capita,  and  France  only  twenty-five  feet  per  capita,  per  annum;  and  when 
you  talk  about  the  resources  of  the  Adirondack  region  and  urge  opening  it 
up  would  have  no  effect  upon  the  available  supply,  I  ask  you  to  remember 
this:  that  the  United  States  uses  annually  over  52,000,000,000  feet  of  timber, 
not  including  fence  posts  and  rails. 

Just  remember  that  every  stick  of  merchantable  timber  in  the  Adiron- 
dacks, if  cut  to-day,  would  not  supply  the  United  States  for  two  months,  and 
yet  they  say  to  open  it  up  would  have  some  effect  upon  the  available  supply 
and  would  relieve  conditions  and  lower  prices.  If  you  cut  every  stick  of 
wood  in  the  Adirondack  forests  and  the  Catskill  forests  to-day,  it  would 
supply  the  State  of  New  York  for  only  thirteen  months.  Now  those 
are  the  facts  of  the  case,  so  far  as  the  effect  which  this  would  have  upon 
the  available  supply  is  conoerned. 
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Now  Mr.  Meigs  says  that  if  the  Federal  Government  can  adopt  this  plan 
of  forest  operations,  why  cannot  the  State  of  New  York  do  it?  Well,  you 
can  be  told  very  quickly.  The  Federal  Government  at  the  time  it  began  its 
forest  operations,  a  very  short  time  ago  comparatively,  owned  165,000,000 
acres  of  land,  of  which  130,000,000  acres  are  practically  virgin  forest.  Now, 
do  you  believe  for  a  moment  that  you  can  adopt  in  New  York,  for  1,500,000 
acres  of  land,  that  has  been  lumbered  two  or  three  times,  the  same  processes 
that  are  adopted  by  the  Federal  Government  in  utilizing  130,000,000  acres  of 
virgin  forest,  as  against  our  70,000?  Why,  of  course,  you  cannot,  for  a 
minute,  and  everybody  who  stops  to  consider  it,  knows  it. 

Now,  it  has  been  said  that  there  has  been  a  great  increase  in  scientific 
forestry  in  the  past  two  or  three  years.  There  has  been,  and  I  am  glad  of  it, 
but,  gentlemen,  with  the  increase  in  the  study  of  scientific  forestry,  there  has 
not  been  any  increase  in  the  forests  ot  the  State  of  New  York.  Scientific 
forestry  is  increasing,  but  our  forest  supply  is  diminishing,  and  in  the  Con- 
servation Report  for  the  past  year,  and  in  the  statements  of  all  authorities, 
it  is  agreed  that,  with  the  Adirondack  region  closed,  the  cut  in  the  State  of 
New  York  to-day  is  between  five  and  six  times  the  annual  growth.  Now,  if 
that  is  true,  and  there  are  only  50,000,000,000  feet  of  timber  in  the  State, 
with  the  annual  cut  exceeding  five  times  the  annual  growth,  where  are  you 
going  to  come  out?  Where  are  you  going  to  come  out  if  we  permit  this 
remaining  preserve  to  be  opened  up? 

Now,  I  wish  very  much  that  I  could  dwell  upon  this  subject  longer,  but  my 
time  is  running  short,  and  I  cannot.  I  do  want  to  say  a  word  about  the  dead 
and  down  timber.  They  urge  that  it  is  an  economic  waste  to  allow  the  dead 
and  down  timber  to  lie  where  it  is  and  to  rot. 

I  wish  to  say  to  you  gentlemen  that  it  would  be  an  economic  blunder  to 
remove  it.  Everybody  who  has  studied  the  geology  of  the  Adirondacks 
knows  how  the  soil  is  formed.  It  was  pure  primeval  rock  originally.  It 
was  only  by  the  mosses  and  lichens  affording  a  foothold  for  vegetation  grad- 
ually increasing  year  by  year,  that  finally  a  forest  took  growth  and  the 
small  bushes  come  and  they  die  down  and  rot  and  form  ground  or  soil  finally 
sufficient  to  support  a  forest.  And  it  is  very  shallow  soil,  as  everybody 
knows.  It  is  burned  ofl"  entirely  when  you  have  these  fires,  and  nothing 
left  but  these  rocks.  Now,  these  dead  and  down  trees  have  an  economic 
value  right  where  they  are.  They  rot  and  decay  and  form  the  soil  and 
humus.  And  if  they  are  not  particularly  valuable  where  they  are,  they  are 
blown  by  the  winds  and  they  lodge  in  these  barren  areas  —  and  it  is  only  in 
that  way,  by  the  action  of  the  elements  for  thousands  of  years  that  a  firm 
soil  on  these  denuded  areas  of  the  Adirondacks  is  obtained.  Except  where 
necessary  to  remove  these  trees  for  reforestation  and  fire  prevention,  they 
should  be  allowed  to  lie  where  they  are,  and  this  humus,  everybodys  knows, 
it  is  the  greatest  water-retaining  substance  known.  It  retains  water  much 
more  readily  than  the  ordinary  soil  or  earth,  and  it  is  that  of  itself  which 
retains  the  waters  readily  in  the  Adirondack  region.  Now,  for  only  just  a 
moment  I  would  call  your  attention  to  one  or  two  evidences  of  the  effects 
of  deforestation  with  which  you  are  all  doubtless  familiar:  The  northern 
coast  of  Africa  most  of  you  know  is  now  practically  a  barren  waste.  Two 
thousand  years  ago  —  it  sounds  like  a  long  time,  but  there  are  two  thousand 
years  ahead,  as  well  as  two  thousand  years  back  —  two  thousand  years  ago 
it  supported  the  finest  vegetation  in  the  world,  and  now  it  is  a  barren  wast^. 
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In  the  seventh  century,  Tripoli  supported  a  population  as  large  as  the 
State  of  New  York  —  only  twelve  hundred  years  ago.  To-day  its  population 
is  less  than  one  per  cent,  of  that. 

Assyria,  once  the  flower-garden  of  the  world,  called  "The  land  flowing 
with  milk  and  honey,"  is  now  a  barren  waste.  So  is  northern  China  and 
many  other  districts,  with  which  you  are  all  familiar;  and  all  directly 
traceable  to  the  effects  of  deforestation. 

Now,  in  our  State,  just  one  instance:  Sixty  years  ago  the  water  of  the 
Hudson  was  clear,  down  to  Peekskill.  It  was  fresh  water  down  to  Peeks- 
kill.  To-day  it  is  brackish  at  Tivoli,  seven  miles  further  north.  You  all 
know  there  is  a  decrease  in  the  supply  of  water  flowing  out  of  the  Adiron- 
dack r^ion,  and  if  conditions  go  on,  it  won't  be  long  before  it  is  brackish 
right  here  in  our  City  of  Albany. 

In  Professor  Clark's  Hydrology  of  the  State,  published  in  1904,  available 
to  anybody  in  the  State  Library,  it  is  stated  that  it  is  an  undoubted  fact 
that  since  1850,  sixty-five  years,  the  mean  flow  of  the  Hudson  River  had 
decreased  at  least  four  feet,  and  that  that  was  directly  traceable  to  timber 
cutting  in  the  Adirondacks. 

Now,  statistics  could  be  recited  for  hours,  gentlemen,  and  they  are  only 
the  actual  results  of  deforestation. 

Now,  there  is  not  any  class  of  people  in  this  Convention  or  in  the  State  of 
New  York,  to  whom  this  subject  should  be  as  dear  or  as  close  as  it  should  be 
to  the  people  of  the  City  of  New  York.  There  is  not  a  doubt  that  in  the 
years  to  come  the  city  of  New  York  must  go  to  this  reservoir  in  the  north 
for  its  water  supply  to  drink.  And  if  ever  the  people  of  New  York  city 
needed  the  gift  of  seeing  into  the  future,  they  need  it  now,  and  no  class  of 
citizens  more  than  those  of  New  York  should  be  more  bitterly  opposed  to 
this  proposition.  Just  as  the  farmer  needs  the  "  complaining  brook  that 
keeps  the  meadow  green,"  so  the  citizens  of  New  York  need  the  water  stored 
in  these  reservoirs  in  the  northern  Adirondacks,  filled  to  the  brim  as  they 
are  with  splendid  water. 

Now,  my  time  has  expired,  and,  Mr.  Chairman,  in  conclusion,  I  would  say 
I  am  not  a  fanatic  on  this  subject,  by  any  tneans.  I  am  deeply  in  earnest 
about  it;  deeply  in  earnest.  If  ever  the  time  comes  when  we  can  safely 
open  the  Adirondacks  and  allow  some  timber  to  be  cut  from  that  territory, 
I  will  see  it  as  quickly  as  any  man;  but  for  the  present,  I  would  say,  gen- 
tlemen, I  would  not  permit  a  single  living  stick  of  timber  to  be  cut,  and  I 
would  not  permit  a  dead  or  down  tree  to  be  taken  out  or  carted  away  and 
sold  or  have  anything  else  done  to  it.  But  I  would  allow  those  dead  and 
down  and  living  trees  to  stay  where  they  are;  to  die  if  they  may,  and  fall 
and  rot,  and  let  them  do  as  they  have  done  through  countless  ages,  through 
thousands  of  years  past,  form  a  new  soil  out  of  which  a  new  forest  is  ever 
springing,  and  form  a  humus  from  which  streams  of  crystal  water  flow. 
Mr.  Parsons  —  Mr.  Chairman. 
The  Chairman  —  Mr.  Parsons. 

Mr.  Parsons  —  Mr.  Chairman,  I  hope  that  the  time  will  come  and  come 
soon  when  some  of  the  things  sought  by  the  amendment^  suggested  by  Mr. 
Angell  will  be  possible,  but  I  am  unwilling  to  authorize;  this  until  I  know 
that  the  department  which  we  are  creating  is  a  department  which  in  ita 
peraoimel  will  do  those  things  purely  in  the  interest  of  the  general  public. 
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Experience  in  this  State  and  experience  in  the  country  at  large,  the  country 
at  large  with  its  national  forests,  shows  that  until  youl  have  developed  a 
trained,  disinterested,  civil- service  personnel  to  deal  with  your  forests,  you 
should  allow  no  cutting,  no  use  of  that  water  whatever  for  commercial  pur- 
poses. 

Now,  we  are  erecting  a  department.  If  that  department  disregards 
local  interests,  if  it  selects  for  its  employees  only  the  trained,  civil  service 
men,  if  all  questions  of  jobs  for  locality  are  eliminated,  then  we  will 
have  a  body  which  can  be  trusted.  Now,  it  may  seem  ungracious  to  suggest 
that  local  interests  can  possibly  be  against  the  wisest  use  and  manage- 
ment of  the  forests.  I  am  not  so  familiar  with  the  situation  in  this  State 
as  I  am  in  connection  with  the  public  lands  of  the  national  government,  but 
you  may  recall  that  about  ten  years  ago  there  was  appointed  a  commission 
to  investigate  the  frauds  in  public  lands,  and  it  was  found  that  the  people 
who  committed  the  frauds  were  the  people  of  the  localities;  the  storekeepers, 
the  school  teachers.  There  was  no  public  opinion  to  support  the  strict  inter- 
pretation and  strict  administration  of  the  land  laws.  .  Now,  I  hope  that  the 
situation  here  in  this  State  is  not  as  bad  as  it  was  in  the  Western  States 
but  we  have  had  in  this  debate  illustrations  that  some  of  that  same  spirit 
has  existed  in  this  State.  Mr.  Austin  alluded  to  the  management  of  our 
national  forests.  The  reasonj  now  why  we  permit  cutting  there  is  because 
we  have  this  personnel  developed  by  Giflford  Pinchot  and  as  long  as  it 
remains  free  from  local  influences  we  can  trust  it. 

For  six  years  I  sat  in  Congress  and  I  heard  the  men  from  the  Western 
States,  most  of  them,  rail  against  this  scientific  personnel.  "Why  should 
a  man  from  Massachusetts  be  employed  on  the  forests  of  Colorado?"  The 
answer  was  to  be  found  by  anyone  who  examined  how  the  State  of  Colorado, 
which  under  the  law  creating  the  State  received  from  the  National  Govern- 
ment for  educational  purposes,  sections  16  and  36  in  every  township  —  how 
the  State  of  Colorado  managed  its  sections  16  and  36.  Why,  they  gave 
them  away.  I  have  been  in  national  forests  and  seen  how  on  the  national 
forests  they  were  selling  the  timber  under  the  restrictions  of  the  National 
Forestry  Service,  for  several  times  what  the  State  had  sold  the  land  for 
alongside  of  the  same  growth  of  timber. 

Now  I  say  to  my  friends  from  the  North  country  that  I  believe  that  some 
utilization  should  take  place,  but  it  must  not  take  place  —  the  people  will 
not  wisely  trust  its  taking  place  until  this  scientific,  well-trained,  locally- 
divorced  personnel  is  developed.  There  will  be  great  friction.  It  is  almost 
impossible  to  resist  the  local  appeal.  This  department,  if  it  is  well  organized 
from  the  start,  will  do  it;  and  if  it  does  it,  the  thing  which  you  wish  will 
come  very  soon,  because  there  is  a  law  about  departments  as  there  are  laws 
about  people.  They  never  erected  the  department  yet  that  did  not  wish  lo 
extend  its  powers  and  as  soon  as  it  thinks  that  it  can  handle  these  things, 
then  it  will  come  to  the  Legislature  to  get  the  power  to  do  the  things  which 
we  now  wish  done.  But,  first,  let  us  see  that  the  department  proves  one 
that  we  can  absolutely  trust. 

Mr.  Clinton  —  Mr.  Chairman. 

The  Chairman  —  The  delegate  from  Erie,  Mr.  Clinton. 
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Mr.  Clinton  —  I  expected  to  speak  about  an  hour  and  a  half  but  all  I 
know  of  the  details  and  great  deal  more  has  been  so  thoroughly  discussed 
that  I  will  detain  the  Convention  but  a  moment  or  two.  Mr.  Meigs  has  the 
impression  upon  his  mind,  and  has  endeavored  to  convey  it  to  this  Conven- 
tion, that  the  action  of  the  Convention  of  1894  was  hasty.  We  all  know  that 
the  action  of  that  Convention  became  a  portion  of  the  Constitution  of  the 
State  by  the  approval  of  the  people  and  we  all  know  that  it  is  far  more  rigid 
than  the  amendment  which  we  propose  by  section  2  of  this  proposal.  I  wish 
to  disembarrass  the  delegates  of  the  idea  that  the  action  was  hasty  and  in 
order  to  do  that  I  wish  to  point  out  what  that  Convention  had  before  it. 

In  l-SSS,  the  Forest  Preserve  Act  was  passed.  The  question  of  leases  came 
up  in  1886,  and  '87.  It  was  thoroughly  discussed  in  the  Legislature,  and  the 
Legislature  refused  to  entertain  the  idea  of  leasing  within  the  Forest  Preserve. 
Then  for  a  series  of  years  followed  questions  of  the  purchase  of  lands,  the 
creation  of  the  Adirondack  Park;  the  act  of  1893,  which  combined  the  acts 
of  1885  and  1892,  organizing  the  Adirondack  Park  within  the  Forest  Preserve. 
The  act  of  1893  authorized  the  cutting  and  sale  of  timber.  Now  keep  in  mind 
that  that  is  just  one  year  before  the  Convention  of  1894.  Camp  sites  had 
been  authorized  in  1885.  There  were  various  addresses  from  the  Executives 
to  the  Legislature  of  this  State  in  which  all  these  questions  were  discussed, 
llie  whole  subject  had  been  covered  as  thoroughly  as  it  has  been  covered  to- 
day and  last  week  in  this  Convention.  That  is  what  the  Convention  of  1894 
had  before  it.  They  cut  out  the  leases,  which  involved  camp  sites;  they  cut 
out  the  cutting.  They  announced  the  principle  that  the  forests  should  be 
maintained  as  wild  forest  lands.  And  they  did  not  do  that  on  the  spur  of  the 
moment.    They  did  that  with  this  whole  record  before  them. 

Now,  one  thing  more,  and  I  am  done.  That  amendment  attracted  the  atten- 
tion of  the  people  and  it  was  thoroughly  discussed  and  the  vote  was  some- 
thing over  300,000  in  favor  of  the  restricted  use  of  the  Adirondack  Park 
and  the  Adirondack  Preserve. 

Now,  Mr.  Chairman,  there  is  not  a  thing  that  has  been  said  here  in  three 
days  that  has  not  been  said  and  discussed  and  thought  over  by  the  Committee 
on  Conservation  at  least  three  or  four  times.  I  could  appeal  to  the  Chairman 
to  sustain  me  in  that  statement.  There  is  not  an  argument  here  but  what 
has  been  considered  and  the  basic  principle  on  which  the  Committee  has^ 
acted  is  exactly  that  stated  by  Mr.  Parsons,  that  we  believe  some  of  these 
things  should  be  done  but  that  they  should  not  be  done  until  a  policy  has 
been  established  through  the  creation  —  not  merely  the  creation  of  this  com- 
mission and  the  appointment  if  its  members,  but  through  a  personnel  which 
would  work  out  a  policy  and  a  management  that  would  open  the  doors  safely 
to  the  people  to  consider  these  other  subsidiary  matters. 

Mr.  Marshall  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  New  York,  Mr.  Marshall. 

Mr.  Marshall  —  If  I  were  asked  to  state  what  the  most  important  action  of 
the  Convention  of  1894  was,  I  should  say  without  the  slightest  hesitation 
that  it  was  the  adoption  of  seiJtion  7  of  article  VII  of  the  Constitution  which 
preserved  in  their  wild  state  the  Adirondack  and  Catskill  forests.  And  if  I 
were  asked  to  state  to-day  the  most  important  question  which  is  to  be  acted 
upon  by  this  Convention,  I  should  say  unhesitatingly  that  it  is  the  section 
which  we  are  now  considering. 
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It  is,  of  course,  important  to  preserve  the  scenic  beauties  of  the  Adirondack 
and  of  the  Catskill  forests.  It  is  important  to  preserve  the  public  health  as 
well,  but  it  is  of  infinitely  greater  importance  to  preserve  the  waters  of  the 
State  and  to  protect  the  agricultural  interests  of  the  State.  And  it  is  as  cer- 
tain as  anything  on  earth  can  be  that  if  we  in  any  way  relax  the  limitations 
which  we  are  now  seeking  to  place  upon  the  Adrrondacks,  our  waterways  are 
doomed  and  our  agricultural  lands  are  doomed.  The  value  of  these  forest 
preserves  lies  in  the  fact  that  they  constitute  great  reservoirs  for  our  water. 
They  are,  as  it  were,  huge  sponges  which  hold  the  water  as  it  flows  and  allow 
it  to  flow  away  as  it  is  required.  We  have  been  guilty  of  the  grossest  care- 
lessness and  n^leet  in  our  past  history.  In  the  early  days  of  this  coimtry 
there  seemed  to  be  a  struggle  to  give  away  our  forest  lands.  Millions  of 
acres  were  sold  at  a  price  of  five  cents  an  acre,  so  that  in  1872  the  State 
owned  not  more  than  40,000  acres  of  forest  land,  and  it  was  not  until  after 
the  commission  which  has  been  referred  to  in  this  debate,  namely,  the  com- 
mission of  which  Mr.  Edwin  M.  Shepard  was  a  member,  and  at  the  head  of 
which  was  Professor  Sargent,  that  the  people  began  to  open  their  eyes  to 
the  necessity  of  preserving  the  forests,  in  order  to  preserve  our  waterways, 
in  order  to  protect  our  agricultural  interests.  Why,  only  a  short  time  before 
the  Convention  of  1894  convened,  as  I  learned  from  Mr.  Meigs,  a  tract  of 
400,000  acres  of  virgin  forest  was  sold  at  the  rate  of  one  dollar  and  a  half 
an  acre. 

Now  there  is  no  middle  course  with  regard  to  this  question.  It  is  not  a 
question  merely  as  to  preserving  a  section  of  these  forests.  It  is  a  question 
of  preserving  them  in  their  entirety.  It  is  not  only  a  question  of  preserving 
what  we  have,  but  it  is  a  question  of  adding  to  our  forest  domain,  not  slightly 
but  largely,  so  that  it  will  cover  the  entire  region,  in  order  that  the  Hudson 
river  may  not  rim  dry,  in  order  that  the  Mohawk  may  not  run  drier  that  it  is, 
in  order  that  our  streams  may  not  subside,  in  order  that  the  subterranean  flow 
of  water  shall  not  fall  more  than  it  has.  Mr.  Smith  in  his  very  able  argu- 
ment the  other  evening  called  attention  to  the  fact  that  in  the  last  thirty  or 
forty  years  the  subterranean  water  level  throughout  the  State  had  fallen 
three  feet;  and  that  means,  if  it  continues,  the  transformation  of  our  fertile 
fields  into  an  arid  region.  And  there  is  but  one  thing  to  preserve  us  from 
such  a  fate,  and  that  is  to  preserve  the  forests  as  a  pristine  forest,  as  a  wild 
forest,  and  not  to  allow  lumbering  to  be  carried  on  within  it.  It  is  a  very 
beautiful  idea  to  speak  of  those  different  areas,  to  divide  between  one  and 
another  portion  of  the  forests,  but  for  the  purpose  of  preserving  our  water 
supply  one  part  is  just  as  important  as  another. 

I  do  not  desire  in  this  argument  to  inject  any  question  of  personality,  and 
yet  it  is  important  for  us  to  observe  who  it  is  who  is  asking  for  this  amend- 
ment which  changes  entirely  the  policy  of  this  State.  Mr.  Angell  has  intro- 
duced this  amendment.  I  have  the  highest  regard  for  him,  and  yet  Mr.  Angell 
admits  that  he  is  the  counsel  for  one  of  the  greatest  syndicates  owning  lands 
for  lumbering  purposes  in  the  Adirondacks  that  is  to  be  found  within  the 
State.  His  motion  is  seconded  by  Mr.  Meigs,  for  whom  I  have  the  highest 
respect,  but  Mr.  Meigs  is  the  president  of  the  Santa  Clara  Lumber  Company, 
one  of  the  most  important  lumbering  companies  operating  in  the  Adirondacks; 
and  yet  he  speaks  against  the  commercialization  of  the  Adirondack  forest. 
I  agree  with  him.    But  what  is  the  idea  which  underlies  their  thought  of 
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creating  these  zones  and  allowing  from  one  of  the  areas  the  cutting  of  timber 
and  trees  that  are  thereon?    These  gentlemen  — 

Mr.  Parsons  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  New  York,  Mr.  Parsons. 

Mr.  Parsons  —  Will  the  gentleman  yield  for  a  question? 

The  Chairman  —  Will  the  gentleman  yield  to  Mr.  Parsons  for  a  question? 

Mr.  Marshall  —  Yes,  sir. 

Mr.  Parsons  —  Do  not  their  clients  own  timber  lands? 

Mr.  Marshall  —  They  do. 

Mr.  Parsons — And,  therefore,  are  not  their  clients'  timber  lands  more 
valuable  if  the  State  timber  lands  cannot  be  cut? 

Mr.  Marshall  —  But,  their  idea  is  that  their  clients'  own  timber  lands  are 
rapidly  disappearing  before  the  axe,  and  they  are  seeking  to  increase  the 
amount  of  land  from  which  timber  may  be  taken. 

;Mr.  Angell  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  Warren,  Mr.  Angell. 

Mr.  Angell  —  Will  the  gentleman  yield  for  a  question? 

The  Chairman  —  Will  the  gentleman  yield  to  Mr.  Angell  for  a  question? 

Mr.  Marshall  —  This  is  not  to  be  taken  from  my  time,  of  course? 

Mr.  Angell — No,  I  am  willing  to  consent  to  that,  Mr.  Marshall. 

The  Chairman  —  The  Convention  will  proceed  in  Committee  of  the  Whole, 
to  vote  on  the  amendment  at  4:30. 

Mr.  Marshall  —  Then  I  shall  not  be  interrupted. 

The  Chairman  —  The  delegate  speaking  will  not  yield. 

Mr.  Marshall  —  These  gentlemen  have  spoken  about  preservation,  about 
cutting  mature  timber,  and  yet  we  find  in  the  records  of  the  case  of  The 
People  against  the  Santa  Clara  Lumber  Company,  213  N.  Y.,  in  which  Mr. 
Angell  was  counsel  for  the  defendant,  and  the  defendants,  not  only  the  Santa 
Clara  Lumber  Company,  but  Messrs.  Finch  and  Ostrander,  well  known  in 
our  lumber  interests,  were  instrumental  in  making  an  arrangement  which 
was  set  aside  by  the  Court  of  Appeals,  between  the  State  and  these  defend- 
ants, and  these  defendants  reserved  unto  themselves  the  right  at  any  time 
within  eight  years,  from  October  21,  1904,  to  cut  and  remove  from  all  this 
land  the  available  timber  down  to  eight  inches  in  diameter  on  the  stump  at 
the  time  of  cutting. 

Conservation,  preservation,  scientific  forestry,  is  what  they  say  when  they 
talk.  Yet  their  contract  called  for  the  cutting  of  soft  wood  timber  eight 
inches  in  diameter. 

We  have  heard  a  great  deal  about  scientific  forestry,  and  yet  the  reports 
of  our  State  give  us  further  information  as  to  what  can  be  accomplished"  under 
the  term  "  scientific  forestry."  I  hold  before  me  the  decision  in  the  case  of 
the  People  against  the  Brooklyn  Cooperage  Company,  in  187  New  York,  where 
an  arrangement  was  made  with  regard  to  the  cutting  of  lands  which  were 
acquired  by  the  State  for  the  purpose  of  encouraging  scientific  forestry 
where  the  contract  was  made  that  the  University  agreed  to  cut  and  deliver 
at  its  own  expense  in  each  and  every  year  of  the  term  of  fifteen  years  of 
the  agreement,  such  quantities  of  wood  in  logs  and  cord  wood  as  the  company 
may  give  notice  that  it  shall  require  to  be  cut  during  the  next  following 
season,  and  the  consequence  of  that  was,  or  the  meaning  of  that  was  that 
this  tremendous  tract  d  thirty  thousand  acres  was  to  be  cut  down  flat  from 
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one  end  of  it  to  the  other,  in  order  that  the  scientific  foresters  might  start 
a  new  forest  which  might  mature  a  hundred  years  from  the  time  that  that 
contract  was  entered  into.    That  is  scientific  forestry. 

Now,  our  friends  say  that  the  department  may  provide  for  the  sale  and 
removal  of  timber,  mature  timber  or  timber  detrimental  to  forest  growth 
upon  the  lands  of  the  State  forest  preserve  or  any  part  thereof. 

Now,  will  the  department  go  into  the  business  of  forestry?  Will  the  State 
of  New  York  encourage  any  lumbering  operations?  I  trust  not.  We  have 
not  yet  come  to  that  point  where  the  State  is  to  engage  in  that  business. 
Well,  if  the  State  is  not  to  do  it,  who  will  do  it?  Who  is  to  remove  this 
timber?  Would  it  not  mean  that  the  department  would  be  called  upon  to 
enter  into  contracts  with  private  institutions  who  are  equipped  to  deal  with 
this  lumber  question  in  the  Adirondack  region,  and  to  sell  to  them,  or  to 
contract  for  the  removal  of  mature  timber  or  timber  detrimental  to  forest 
growth  from  the  land?  Who  else  would  bid?  Who  else  would  be  equipped 
to  deal  with  the  subject?  Who  could  do  it  better  than  the  gentlemen  repre- 
sented by  Mr.  Angell  and  Mr.  Meigs,  and  the  others  who  are  engaged  in 
practical  lumbering  in  the  State  of  New  York? 

I  think  it  is  very  evident  that  there  would  be  nobody  else  who  would  be  in  a 
position  to  do  it.  They  say  that  it  is  the  mature  timber.  What  is  mature 
timber?  Is  it  eight  inches  in  diameter?  Is  it  four  inches  in  diameter,  that 
Mr.  Cobb  spoke  about,  which  could  be  chewed  up  by  the  chemical  men? 
What  is  timber  detrimental  to  forest  growth? 

It  has  been  suggested  in  the  Committee  that  those  are  trees  which  are 
diseased,  but  I  am  informed  by  the  Dean  of  the  College  of  Forestry  that 
under  such  a  contract,  or  under  such  a  term,  eighty  per  cent,  of  all  the  trees 
in  the  Adirondacks  could  be  cut  down.  What  would  you  have  left  after  you 
have  adopted  a  provision  of  this  character?  Nothing  but  a  howling  wilder- 
ness. Not  a  wilderness  of  trees  —  wild  forests  trees  —  but  of  stumps,  enough 
to  make  one's  heart  sick  to  behold  them. 

Now,  we  have  the  suggestion  made  that  we  have  reached  a  different  time 
in  our  history.  What  was  good  forestry  was  not  known  in  1894.  At  that 
time  it  has  been  said  we  were  wild,  and  in  a  moment  of  rage  we  adopted  this 
proposition.  A  moment  of  rage.  After  several  months  of  thought  upon  the 
subject,  after  there  had  been  most  careful  thought  and  consideration  of  the 
question,  by  a  vote  of  122  members  of  the  Convention  in  favor  and  not  one 
against,  this  amendment  was  carried;  the  only  amendment  that  went  through 
the  Constitutional  Convention  of  1894  by  a  unanimous  vote.  That  was  not 
a  matter  of  haste.  It  was  a  matter  of  deliberation;  not  only  deliberation 
then,  but  subsequent  deliberation,  because  the  enemies  of  the  forests  were 
not  satisfied  with  the  vote  that  was  taken  at  that  time  in  1894.  They  claimed 
that  that  forest  amendment  went  through  with  a  rush  in  connection  with  the 
other  matters,  and  in  1896,  and  in  subsequent  sessions  of  the  Legislature,  an 
amendment  was  passed  by  two  separate  Legislatures  with  regard  to  this 
subject,  whereby  it  was  sought  to  modify  this  provision,  so  that  the  Legisla- 
ture might  authorize  the  leasing  for  such  terms  as  it  may  fix  by  law,  of  a 
parcel  of  not  more  than  five  acres  of  land  of  forest  preserve  to  any  one 
person  for  camping  and  tenting  purposes;  also  the  Legislature  may  authorize 
the  exchange  of  land  owned  by  the  State  situate  within  the  forest  preserve; 
also  the  Legislature  may  authorize  the  sale  of  lands  belonging  to  the  State 
situate  outside  of  the  f'^^ao^  ^reserve,  but  the  money  bo  obtained,  and  bo  oil. 
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Now,  there,  after  two  years,  three  years  of  cool  thought,  this  thought  being 
a  question  before  the  people  of  the  State  of  New  York,  what  did  they  do? 
They  voted  in  the  most  unquestioned  way  against  the  proposition.  Three 
hundred  and  twenty-one  thousand  four  hundred  and  eighty-six  votes  were 
cast  in  favor  of  the  proposed  amendment  and  710,505  against  it;  a  majority 
of  389,019,  or  70,000  more  majority  than  there  were  votes  cast  in  favor  of 
that  proposition;  and  are  we  here  in  the  face  of  this  phenomenal  vote,  the 
greatest  ever  cast  in  the  State  of  New  York  on  any  amendment  ever  pre- 
sented to  the  people,  are  we  here  to  turn  our  backs  to  the  voice  of  the  people 
who  by  this  tremendous  vote,  by  this  enormous  majority,  decided  to  leave 
the  Constitution  as  it  was  enacted  with  respect  to  the  forests  and  as  the  Con- 
vention of  1894  adopted? 

And  yet  gentlemen  come  here  once  more  and  ask  to  have  leases  of  camp 
sites,  to  exchange  lands  within  the  Adirondacks,  to  sell  lands  outside  of  the 
Adirondacks,  to  make  these  several  provisions  which  are  a  relaxation  of  the 
principle  of  preservation  and  conservation  which  is  set  forth  in  the  Con- 
stitution. 

It  would  seem  as  though  we  were  mere  children,  if  we  were  not  to  profit  by 
our  experience  and  to  benefit  by  the  experience  of  the  past. 

It  is  stated  that  Mr.  Graves,  national  forester,  has  imiicated  that  the 
time  has  come  when  there  may  be  a  change  on  this  subject.  When  did  he 
say  that?  I  have  before  me  his  address  at  the  American  Forestry  Associa- 
tion banquet,  held  on  the  11th  day  of  July,  1915,  in  the  city  of  New  York, 
which  is  published  in  Field  and  Sport  as  follows: 

"  But  I  have  very  grave  question  whether  the  State  is  ready  immediately 
to  inaugurate  the  policy  of  commercial  cutting  on  a  large  scale.  The  State 
holdings  have  not  yet  been  blocked  out  an-d  the  work  could  not  be  planned 
as  intelligently  as  with  a  complete  unit  to  handle.  Conditions  some  years 
hence  will  permit  a  better  silviculture  than  to-day,"  and  that  is  in  addition 
to  what,  or  aside  from  what  Mr.  Parsons  has  said: 

"Fire  protection  is  not  yet  adequately  provided  for.  Moreover,  I  question 
further  whether  the  people  of  the  State  feel  that  they  want  to  sell  their 
timber.  Is  it  not  after  all  primarily  a  question  of  public  finance?  The 
people  should  decide  whether  they  are  willing  to  expend  the  necessary  money 
for  taxes,  protection  and  administration,  with  little  money  return,  to  ensure 
the  public  benefits  from  the  forests  in  water  resource  protection  and  to  main- 
tain a  public  playground.  Personally,  I  regard  the  returns  in  general  public 
benefits  as  so  great  as  to  amply  repay  all  that  it  now  costs  the  State  to  main- 
tain the  Forest  Preserve.  At  the  same  time  the  forest  is  increasing  in  value. 
The  virgin  stands  are  not  increasing  in  volume,  for  growth  and  decay  about 
balance,  but  they  are  increasing  in  value.  The  partially  lumbered  lands  are 
increasing  in  volume,  and,  as  the  virgin  stands,  the  timber  is  growing  in 
money  value.  And  some  increase  is  taking  place  on  the  denuded  lands,  as 
the  trees  gradually  creep  in  through  natural  reproduction.  Is  tliere  then 
any  immediate  need  of  making  commercial  sales  either  because  the  State  can- 
not afford  the  annual  carrying  charges  or  because  of  any  industrial  urgency?" 

That  is  the  question.  I  ask,  is  the  State  of  New  York  so  poor  that  it  has 
to  take  any  chances  with  respect  to  practical  forestry  in  its  forest  preserve? 
Why,  in  the  United  States  of  America,  with  all  the  country  behind  it,  with  all 
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the  experience  of  trained  foresters,  with  a  virgin  forest  at  its  disposal,  has  a 
return  from  all  sources  in  respect  to  water  rights  and  everything  else  of 
$2,437,710  whereas  it  cost  the  government  $4,750,000  a  year;  and  the  policy 
of  the  government  as  indicated  by  the  Week's  bill,  a  few  years  ago  when 
the  Government  appropriated  eleven  million  dollars  for  the  purpose  of  pur- 
chasing land  in  the  White  Mountains  and  the  New  England  states  in  order 
that  they  might  preserve  the  water  powers  which  had  their  origin  in  the 
White  Mountains  and  to  protect  the  people  of  that  region  from  the  consequence 
of  denudation,  of  the  forest  land  is  the  reverse  of  this  proposition;  and  here 
in  New  York  State  any  one  who  has  intelligently  observed  the  operations  in 
the  Adirondack  forests  is  grieved  to  see  how  moimtain  top  after  mountain 
top  is  being  denuded,  how  the  bare  rock  begins  to  glisten  through  the  forest 
cover,  and  it  is  only  a  question  of  a  few  years,  if  these  propositions  are  read 
into  the  Constitution  under  the  guise  of  reforestation  of  a  liberal  policy,  a 
more  liberal  policy  in  connection  with  forestry  matters  —  it  is  only  a  few 
years,  if  that  policy  should  be  adopted  in  section  2  of  this  article  before  we 
will  have  to  chew  the  bitter  cud  of  reflection  and  future  generations  will  find 
themselves  precisely  where  to-day  are  found  the  people  of  China,  Mesopotamia, 
of  Syria,  of  Northern  Africa,  and  in  those  nations  where  the  foolish  policy 
which  is  sought  to  be  incorporated  in  this  amendment  has  been  observed. 

The  Chairman  —  The  hour  of  four-thirty  having  arrived  the  amendments 
which  have  been  proposed  and  not  previously  acted  upon  will  be  voted  upon 
in  their  order,  without  further  debate. 

The  Chair  suggests  that  the  first  vote  before  the  Convention  is  that  upon 
the  general  amendment  proposed  by  the  gentleman  from  Warren,  Mr.  Angell. 
If  there  is  no  objection  that  order  will  be  adopted. 

Mr.  Angell  —  Mr.  Chairman,  I  ask  that  the  vote  be  taken  on  that  amend- 
ment separately,  the  first  vote  on  section  2,  which  provides  for  the  classifi- 
cation of  the  Forest  Preserve,  and  second  on  section  2-a,  and  then  on  section  2-c. 

Section  A  relates  to  the  highway  matter  and  is  covered  also  by  the  amend- 
ment of  Senator  Blauvelt. 

The  Chairman  —  Is  there  objection  to  voting  upon  this  amendment,  sub- 
division by  subdivision?  If  not,  the  question  arises  upon  the  subdivision 
numbered  section  2,  and  appearing  upon  the  General  Order  calendar. 

It  is  desired  that  the  Secretary  read  the  Proposed  Amendment. 

Mr.  Winslow  —  Mr.  Chairman,  I  ask  that  the  Secretary  read  the  proposed 
amendment. 

The  Chairman  —  The  Secretary  will  read  so  much  of  the  amendment  as  is 
numbered  Section  2. 

The  Secretary  — 

Section  2.  The  lands  of  the  State,  now  owned  or  hereafter  acquired,  con- 
stituting the  forest  preserve  as  now  fixed  by  law,  shall  be  forever  kept  as 
wild  forest  lands.  They  shall  not  be  leased,  sold  or  exchanged,  or  be  taken 
by  any  corporation,  public  or  private,  nor  shall  the  timber  thereon  be  sold, 
removed  or  destroyed.  But  the  Conservation  Departm^it  shall  provide  for 
the  survey  and  classification  of  all  the  lands  in  the  forest  preserve  into  the 
following  areas: 

First:  The  lands  upon  the  mountain  tops,  and  the  lands  in  and  contiguous 
to  the  lakes  and  major  streams,  and  such  other  lands  as  for  any  reason  the 
department  shall  determine  should  be  so  classified. 
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Second:    All  the  other  lands  of  the  State  within  the  forest  preserve. 

The  classification  shall  be  made  after  such  public  advertisement  and  hearing 
^s  the  department  may  prescribe  and  it  may,  after  like  notice  and  hearing, 
transfer  lands  from  the  second  into  the  first  area.  The  department  may  pro- 
vide for  the  sale  and  removal  of  timber,  or  any  part  thereof,  that  is  mature 
or  detrimental  to  forest  growth  upon  the  lands,  or  any  part  thereof,  in  the 
second  area,  under  such  conditions  as  it  shall  prescribe  in  accordance  with 
the  principles  of  scientific  forestry;  but  such  lands  shall  remain  as  forest 
lands  and  the  forest  cover  thereon  shall  be  maintained  and  perpetuated. 

The  Chairman — ^Are  you  ready  for  the  question?     All  those  in  favor  will 
signify  by  saying  Aye,  contrary  No.     The  motion  is  lost. 
:    The  Secretary  will  read  the  second  subdivision.  No.  2-a. 

The  Secretary  —  The  department  may  authorize  in  its  discretion  the 
use  of  lands  belonging  to  the  State  in  the  forest  preserve  for  highway 
purposes. 

:    The  Chairman  —  You  have  heard  the  amendment.    Are  you  ready  for  the 
question? 

Mr.  Meigs  —  Mr.  Chairman,  is  it  out  of  order  to  amend  that  by  inserting 
the  words,  "  not  exceeding  one  per  cent."  ? 

Mr.  Wickersham  —  Mr.  Chairman,  I  make  the  point  of  order  that  under 
the  rule  is  not  the  time  to  offer  an  amendment.  Under  the  rule  the  time 
has  expired. 

The  Chairman  —  You  have  heard — 

Mr.  Brackett  — « Mr.  Chairman,  what  was  the  decision  of  the  CSiair  on  the 
point  of  order? 

The  Chairman  —  The  Chair  has  sustained  the  point  of  order,  under  rule  27. 

Mr.  Wickersham  —  Question. 

Mr.  Brackett  —  Mr.  Chairman,  does  that  rule  apply  to  the  Committer 
of  the  Whole  at  this  time? 

The  Chairman  —  Absolutely. 

Mr.  Meigs  —  The  words  are  "without  debate,"  Mr.  Chairman — 

Mr.  Brackett  —  Mr.  Chairman,  I  am  inclined  to  take  exception  to  the 
ruling  of  the  Chair. 

The  Chairman  —  In  order  that  the  delegates  may  imderstand  the  rule, 
I  will  rea4  what  is  says,  "*  *  *  When  the  limit  of  time  has  expired,  the 
amendments  which  have  been  proposed  and  not  previously  acted  upon  shall 
be  voted  upon  in  their  order  without  further  debate." 

IDelegates  —  Question.     Question. 

The  Chairman — »A11  in  favor  of  the  amendment  will  signify  by  saying 
Aye,  contrary  No.     The  motion  is  lost. 

The  Secretary  will  read  the  next  amendment,  section  2-b. 

The  Secretary  —  The  department  may  lease  camp  sites  of  limited  area 
for  limited  periods,  on  restricted  portions  of  the  second  area  of  the  forest 
preserve,  upon  conditions  to  be  determined  by  it. 

The  Chairman  ^  Those  in  favor  will  signify  by  saying  Aye,  contrary  No. 
The  motion  is  lost. 

The  Secretary  will  read  the  next  proposed  amendment. 

The  Secretary  —  2-c.  The  department  may  sell  lands  outside  the  limits 
of  the  Adirondack  and  Catskill  parks  as  now  established  by  law,  except 
lands  contiguous  thereto,  and  the  islands  in,  and  lands  adjacent  to  Lake 
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George.  The  proceeds  of  such  sales  shall  be  kept  in  a  separate  fund  to  be 
used  only  for  the  purchase  of  lands  within  the  limits  of  said  Adirondack 
and  Gatskill  parks. 

The  Chairman  —  Those  in  favor  will  signify  by  saying  Aye,  contrary  No. 
The  motion  is  lost. 

The  question  now  arises  on  the  amendment  proposed  by  the  gentleman 
from  Rockland,  Mr.  Blauvelt.    The  Secretary  will  read. 

The  Secretary  —  On  page  3,  line  5,  after  the  period,  insert  in  italics  the 
following:  "Nothing  herein  contained  shall  prevent  the  State  from  con- 
structing a  highway  from  Long  Lake,  in  Hamilton  county  to  Old  Forge 
in  Herkimer  county  by  way  of  Blue  Mountain  Lake  and  Raquette  Lake." 

The  Chairman — Those  in  favor  of  that  amendment  will  signify  by  saying 
Aye,  opposed  No.    The  motion  is  carried. 

The  question  now  arises  upon  the  motion  of  Mr.  Mereness,  if  he  still 
presses  it;  it  is  covered  by  one  of  the  amendments  introduced  by  Mr. 
AngeU. 

Mr.  Mereness — -Mr.  Chairman,  I  don't  know  as  I  care  to  press  it  against 
the  wishes  of  the  Committee.  I  will  withdraw  the  amendment  imless  the 
Committee  thinks  it  ought  to  be  put  into  the  Constitution. 

The  Chairman  —  The  question  now  arises  on  the  amendment  of  Mr. 
Whipple.    The  Secretary  will  read. 

The  Secretary  —  In  section  2,  add  "except  for  domestic  use  for  firewood 
by  residents  within  the  State  park." 

Mr.  Whipple  —  Mr.  Chairman,  I  ask  that  the  Clerk  read  —  (interruption 
by  gavel). 

The  Chairman  —  The  delegate  will  please  rise  when  addressing  the  Chair. 

Mr.  Whipple  —  Mr.  Chairman,  I  ask  that  the  Clerk  read  the  italicised 
words,  commencing  in  the  first  line  of  page  3  so  that  it  shall  be  understood 
what  it  is. 

The  Chairman  —  The  Secretary  will  read  the  italicized  portion. 

The  Secretary  —  "  The  commission  is,  however,  empowered  to  reforest  lands 
in  the  forest  preserve,  to  construct  fire  trails  thereon,  and  to  remove  dead 
trees  and  dead  timber  therefrom  for  purposes  of  reforestation  and  fire  pro- 
tection solely,  but  shall  not  sell  the  same,  except  for  domestic  use  for  fire- 
wood by  residents  within  the  State  parks." 

The  Chairman  —  Those  in  favor  of  that  amendment  will  signify  by  saying 
Aye,  opposed  No.    The_  motion  seems  to  be  lost. 

Mr.  Whipple  —  A  count,  Mr.  Chairman. 

The  Chairman  —  A  rising  vote  is  asked  for. 

Those  in  favor  will  signify  by  rising.  Those  opposed  will  rise.  The  amend- 
ment is  lost. 

The  vote  is  now  upon  the  approval  of  Section  2  as  amended.  Those  in  favor 
will  signify  by  saying  Aye,  opposed  No.    The  motion  is  carried. 

Mr.  Meigs  —  Mr.  Chairman,  are  any  amendments  possible  to  Section  2  of 
the  report  of  the  Committee  which  has  not  been  voted  upon?  There  has  been 
no  general  discussion  on  Section  2. 

The  Chairman  —  Section  2  has  been  acted  upon  favorably  by  the  Commit- 
tee of  the  Whole. 

The  question  now  rises  on  Section  3. 

Mr.  Marshall  —  Mr.  Chairman. 
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The  Chairman  —  The  gentleman  from  New  York,  Mr.  Marshall. 

Mr.  Marshall  —  Section  3  is  precisely  in  the  terms  of  the  present  Constitu- 
tion. It  is  known  as  the  Burd  Amendment,  adopted  twa  years  ago,  the  only 
change  being  it  is  put  into  a  separate  section ;  the  word  "  but "  is  eliminated 
at  the  beginning  of  it  so  that  it  is  treated  as  a  separate  subject.  It  relates 
to  the  reservoirs  of  water,  solely,  within  the  State  forests.  I  move  its  adop- 
tion. 

The  Chairman  —  Are  you  ready  for  the  question? 

Delegates  —  Question.    Question. 

The  Chairman  —  All  in  favor  of  the  adoption  of  Section  8  will  signify  by 
saying  Aye,  contrary  No.    The  motion  is  carried. 

Mr.  Marshall  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Marshall. 

Mr.  Marshall — Section  4  was  inserted  in  this  article  in  order  to  deal 
with  an  existing  situation  which  affected  the  city  of  New  York  in  the  Catskill 
preserve.  In  constructing  the  Ashokan  dam,  the  city  had  occasion  to  flood 
two  small  parcels  of  land  aggregating,  I  think,  about  twenty-five  acres  —  no, 
ten  acres  —  and  it  also  will  be  obliged  to  lay  a  pipe  line,  a  timnel  through  an- 
other small  tract  of  land.  It  is  believed  proper  that  the  city  should  have 
that  privilege  upon  making  just  compensation.  The  situation  is  exceptionaL 
There  are  two  amendments  and  there  are  two  parcels  now  covered  by  them. 
On  line  6,  page  4,  and  line  7,  page  4,  there  is  used  the  word  "township." 
That  phrase  is  not  used  in  our  law,  that  word  being  "town"  instead  of 
"  township,"  so  I  movQ  that  the  word  "  township  "  be  stricken  out  and  the 
word  "  town  "  be  substituted ;  and  in  line  7,  the  word  "  township  "  be  elimi- 
nated and  the  word  "  town  "  be  substituted. 

The  Chairman  —  You  have  heard  the  amendment  proposed  by  the  gentle- 
man from  New  York.  Those  in  favor  will  signify  by  saying  Aye,  opposed  No. 
The  motion  is  carried. 

The  question  now  arises  on  the  approval  of  the  whole  of  Section  4.  Those 
in  favor  will  signify  by  saying  Aye,  opposed  No.    The  amendment  is  carried. 

The  question  now  arises  upon  Section  5. 

The  gentleman  from  New  York,  Mr.  Leary. 

Mr.  Leary  —  Mr.  Chairman,  I  propose  the  following  amendment  to  Section 
5:  In  line  9,  page  4,  strike  out  "make  provision"  and  insert  in  its  stead 
"  provided  by  bond  issue  or  otherwise  a  sum  of  not  less  than  $500,000." 

Mr.  Chairman,  my  purpose  in  urging  this  amendment  is  due  to  the  fact 
that  for  the  past  twenty  years  an  average  of  $25,000  annually  has  been 
appropriated  for  reforestation  in  this  State. 

The  Chairman  —  Will  the  del^ate  please  send  his  amendment  to  the  desk  ? 

Mr.  Leary  —  The  Convention  of  1894  was  justified  in  relying  upon  the 
Legislature  to  make  adequate  provision  for  this  work  but  we  find  that  this 
has  not  been  done.  Now  in  order  to  make  this  mandatory,  and  instead  of 
finding  the  forests  twenty  years  from  now  in  the  condition  in  which  they  are 
to-day  —  the  history  of  the  forests  shows  that  we  have  less  growing  timber 
to-day  than  we  had  in  the  year  1804.  In  order  to  provide  against  a  recurrence 
of  this,  I  want  the  wording  of  this  amendment,  for  we  know  that  the  Legis- 
lature is  human. 

The  demands  and  the  needs  of  the  State  at  the  present  time  and  the  whole 
attention  seems  to  be  directed  in  highways.    As  the  chairman  of  the  Finance 
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Committee  ahowed  us  two  days  ago  the  sum  of  $100,000,000  has  been  ap- 
propriated in  the  last  ten  years  for  new  highways.  Of  that  amount  one-third 
of  the  highway  as  laid  is  worn  out  within  ten  years.  At  that  rate  at  the 
expiration  of  thirty  years  we  will  have  a  generation  for  twenty  years  paying 
iSie  interest,  contributing  to  the  sinking  fund  for  bonds  from  which  they  will 
derive  no  benefit  whatever.  If  we  can  provide  at  this  time  in  the  Constitution 
for  a  bond  issue  we  not  only  are  paying  interest  on  the  bonds  and  contributing 
to  the  sinking  fund,  but  when  the  bonds  become  due  fifty  years  from  now  we 
will  have,  instead  of  having  a  denuded  forest,  we  will  have,  as  history  has 
shown,  &  forest  worth  —  which  will  denote  an  expenditure  of  $10,000,000  but 
which  will  be  worth  at  least  $100,000,000.  Now  on  that  basis  I  urgie  that  it 
is  simply  and  purely  a  business  proposition  and  I  hope  that  this  amendment 
will  be  voted. 

Mr.  Byrne  —  Mr.  Chairman,  I  think  it  most  unwise  to  insert  this  pro- 
vision regarding  $500,000  in  this  article.  Personally  I  would  agree  with  it 
enCrely,  if  it  lay  with  me  personally,  but  if  we  put  that  amount  of  money 
in,  the  people  of  the  State  have  not  heard  this  discussion,  it  will  never  be 
ably  presented  to  them  as  we  have  had  it  here  and  it  is  most  unwise  to  fix 
any  sum  of  money.  Surely  we  can  leave  it  to  the  Legislature  to  follow  out 
t>ilr  wishes  in  that  regard.    I  don't  think  that  amendment  should  carry. 

Mr.  Dunlap  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  Montgomery,  Mr.  Dunlap. 

Mr.  Dunlap  —  Just  a  word  in  regard  to  that  matter.  We  considered  the 
proposition  of  the  gentleman  from  New  York  very  carefully  and  at  first 
acceded  to  his  wishes  and  put  in  that  provision.  On  further  consideration 
we  came  to  the  conclusion  that  it  was  a  bad  thing  to  do.  There  is  no  such 
provision  in  the  Constitution  in  any  other  part  and  never  has  been,  either 
appropriating  or  directing  the  L^slature  to  appropriate  a  specific  amount 
every  year  and  I  hope  this  amendment  will  not  be  adopted. 

The  Chairman  —  The  question  arises  on  the  Proposed  Amendment.  Are  you 
ready  for  the  question?  Those  in  favor  will  signify  by  saying  Aye,  contrary 
No.    The  motion  is  lost. 

The  question  now  arises  on  the  approval  of  section  — 

Mr.  Leary  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  New  York,  Mr.  Leary. 

Mr.  Leary — I  move  to  amend  section  5  by  striking  out  the  whole  para- 
graph, for  the  reason  that  it  does  not  question  the  present  power  of  the 
Legislature,  neither  does  it  take  any  power  away  from  it.  It  is  simply  a 
reiteration  and  there  is  no  need  for  it  to  be  incorporated  in  the  Constitution 
by  having  a  provision  of  that  kind  in  the  Constitution  in  this  place. 

The  Chairman  —  The  motion  is  made  to  strike  out  the  entire  section. 
Those  in  favor  will  say  Aye,  opposed  No.    The  motion  is  lost. 

'Vhe  question  now  arises  on  the  approval  of  the  whole  section. 

Mr.  P.  L.  Young  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  Westchester,  Mr.  F.  L.  Young. 

Mr.  F.  L.  Young  —  I  wish  some  member  would  explain  the  reason  why  the 
mandatory  *'  shall "  is  used  in  the  third  section  instead  of  the  word  **  may  ". 

Mr.  Byrne  —  It  is  intended  that  they  "  shall "  do  it. 
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Mr.  Marshall  —  The  sole  purpose  of  this  Committee  in  phrasing  this  sec- 
tion was  to  indicate  the  general  policy  of  the  State  of  favoring  the  purchase 
of  land  within  the  Adirondack  and  Catskill  parks  and  the  reforestation  of 
the  land.  It  has  been  indicated  in  the  debates  so  far  that  the  State  has  not 
an  actual  inventory  of  its  forests,  and  really  does  not  know  what  it  owns. 
It  is  not  known  the  land  which  is  owned  and  therefore  the  making  of  a 
boimdary  survey  was  specifically  referred  to.  It  was  also  believed  that  a 
definite  policy  of  reforestation  of  land  should  be  inaugurated  and  that  the 
policy  which  was  suggested  originally  by  Governor  Cleveland,  in  1884,  and 
all  other  Grovernors  since,  and  by  those  who  have  given  study  to  the  subject, 
of  acquiring  as  much  land  as  possible  in  the  Adirondack  and  Catskill  pre- 
serve should  be  adopted  and  perpetuated. 

Now,  of  course  the  word  "  shall "  in  this  provision,  although  mandatory,  is 
very  indicative  of  an  earnest  purpose  on  the  part  of  the  people  of  this  State, 
if  they  adopt  this  amendment,  that  there  shall  be  something  done  in  this 
direction.  There  is  no  way  of  mandamusing  the  Legislature,  and  the  amount 
is  not  specified.  Personally  I  should  be  very  glad  to  have  the  amoimt 
specified  but  I  recognize  that  it  is  not  a  practical  thing  to  do  and  it  is 
believed  that  "  shall "  is  merely  Indicative  of  an  earnest  purpose. 

Mr.  Clinton  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Clinton. 

Mr.  Clinton  —  If  the  word  "  may  "  was  inserted  in  place  of  "  shall "  the 
entire  section  would  be  nonsensical  because  the  L^slature  has  the  power. 
That  language  was  adopted  from  the  provision  of  the  Constitution  pertaining 
to  canals,  which  was  the  provision,  and  has  been  for  years,  that  the  Legis- 
lature shall  annually  appropriate  sufficient  for  the  maintenance  and  opera- 
tion of  the  canals,  and  as  a  declaration  of  policy  it  has  never  failed  to  have 
its  effect.  The  commission,  if  the  people  follow  our  advice,  can  go  to  the 
Legislature  and  say,  "  It  is  the  mandate  of  the  Constitution  that  you  shall 
make  provision."  It  adds  strength  to  the  application,  which  would  not 
pertain  at  all  to  a  declaration  by  the  commission  of  the  policy,  because  that 
would  be  the  opinion  of  the  commission  and  this  is  the  mandate  of  the 
people. 

The  Chairman  -^  The  question  now  is  upon  the  approval  of  Section  5. 

Mr.  Lindsay  (interrupting) — Mr.  Chairman. 

The  Chairman  —  All  those  in  favor  will  signify  by  saying  Aye,  contrary- 
minded  No.     The  amendment  is  approved. 

The  question  now  arises  upon  Section  6 — 

Mr.  F.  L.  Young  (interrupting)  —  Point  of  order,  Mr.  Chairman.  I  like 
to  do  business  in  a  hurry,  but  Mr.  Lindsay  addressed  the  Chair  before  the 
question  was  put. 

The  Chairman  —  The  Chair  heard  no  address  before  the  question  was  put. 
If  a  motion  to  reconsider  is  put,  the  Chairman  will  entertain  it. 

Mr.  Lindsay  —  Mr.  Chairman,  the  suggestion  I  was  going  to  make,  and  I 
was  going  to  make  it  for  the  benefit  of  the  Committee,  is  that  we  are  liable 
to  do  by  this  section  what  we  have  done  in  the  issuance  of  bonds,  make  the 
Legislature  provide  funds  when  they  may  not  need  them.  Here  is  twenty 
years  of  annual  appropriation  that  they  must  make.    I  was  going  to  suggest 
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inserting  after  the  words  "  the  Legislature,"  the  words  "  if  requested  by  the 
department." 

The  Chairman  —  Is  there  a  motion  to  reconsider?  If  not,  Section  5  stands 
approved. 

The  question  now  arises  upon  Section  6. 

Mr.  Whipple  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  Cattaraugus,  Mr.  Whipple. 

Mr.  Whipple  —  I  move  to  strike  out  Section  6  entirely  and  make  "  Section 
7  "  read  "  Section  6." 

A  Delegate  —  Second  that  motion. 

Mr.  Whipple  —  I  do  that  because  it  seems  to  me  almost  as  though  it 
would  be  committing  a  crime  on  our  part  to  recognize  a  wrongful  act  by  a 
law  in  violation  of  the  law  and  the  Constitution.  It  occurred  to  me  that 
there  was  one  of  two  remedies;  either  camp  sites  generally,  which  has  been 
taken  care  of  or  that  it  must  be  stricken  out.  I  have  taken  the  pains  to 
gather  this  information,  which  I  will  give  you  in  a  breath,  about  these  people. 
One  hundred  and  fifty-two  of  those  who  occupy  State  lands  I  obtained 
releases  from,  and  they  are  filed  in  the  Conservation  Department.  In  them 
they  acknowledge  the  State's  title  to  the  land.  That  was  done  in  1910.  There 
are  actions  brought  now  against  forty-seven  and  actions  ordered  against  nine- 
teen, and  if  it  appears  to  this  Convention  that  they  cannot  authorize  —  the 
members!  of  this  Conventicm  —  law-abiding  citizens  to  lease  half  an  acre  of 
land  for  a  camp  site,  how  in  the  wide,  wide  world,  in  conscience,  can  we 
legitimatize  and  authorize  the  occupation  by  people  who  by  force  for  years 
had  been  occupying  our  land  against  the  will  of  the  State,  in  violation  of  the 
Constituti(Hi  ?  If  their  rentals  were  paid  for  the  just  occupation  it  would 
amount  of  hundreds  of  thousands  of  dollars,  which  they  have  had  the  benefit 
of.  And  then  this  is  at  the  rate  of  ten  acres  apiece  —  a  thing  that  no  mail 
ever  dared  to  suggest  for  a  camp  site  for  you  or  me  or  other  people.  There 
is  no  earthly  justification  for  it,  and  the  only  suggestion  I  have  ever  heard 
that  is  legitimate  is  to  have  it  fixed  so  that  the  conunission  may  not  be 
obliged  to  do  its  duty.    I  hope  it  will  be  stricken  out. 

Mr.  Austin  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  Greene,  Mr.  Austin. 

Mr.  Austin  —  I  want  to  say  a  word  or  two  about  this  section.  I  want  to 
assure  the  members  of  the  Committee  that  it  commits  no  crime.  This  matter 
was  brought  to  the  attention  of  the  Conservation  Committee,  not  by  any  ' 
member  of  this  Convention,  although  a  number  of  us  were  familiar  with  the 
situation,  but  by  the  Conservation  Department  after  we  had  practically  com- 
pleted our  work  upon  the  article.  You  will  note  that  it  relates  back  —  per- 
mission is  given  to  grant  licenses  to  occupants  in  December,  1909,  and  while 
it  covers  other  sections  of  territory,  and  I  shall  take  but  a  moment  in  explain- 
ing this,  the  particular  territory  which  it  is  hoped  to  cover  is  that  sur- 
rounding Raquette  Lake.  I  do  not  know  how  many  of  you  have  ever  been 
there,  but  I  know  that  at  Raquette  Lake  there  is  quite  a  village.  There  are 
quite  a  number  of  people  living  there  the  year  around,  as  well  as  a  good  many 
summer  residents,  and  the  greater  portion  of  the  shores  of  Raquette  Lake  is 
owned  by  the  State.  I  believe  there  are  about  150, —  at  least  that  is  about 
the  number  —  homes  and  cottages  —  and  the  schoolhouse,  by  the  way,  and  the 
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church  at  Raquette  Lake- — which  are  on  State  land.  Some  of  the  people 
have  lived  in  these  places  for  sixty  years,  some  of  them  less  than  that,  many 
of  them  more  than  twenty  years.  No  one  knows  better  than  Commissioner 
Whipple  that  the  State's  title  to  the  land  upon  Raquette  Lake  was  perfected 
only  in  1909. 

You  must  remember  that  years  ago  there  was  practically  no  ownership  of 
land,  in  the  way  we  understand  it  in  the  city,  in  the  Adirondacks*.  Men  went 
into  the  Adirondacks,  selected  a  place,  built  their  homes,  and  nobody  paid 
any  attention  to  them  at  all,  and  they  and  their  descendants  have  lived 
there  ever  since;  that  is,  some  of  the  cases  —  not  all.  There  is  at  Raquette 
Lake,  on  State  land,  as  an  instance,  the  Blythewood  Hotel, —  some  of  you 
may  have  stopped  there,  owned  by  a  man  named  Bryere.  I  think  it  is  nearly 
thirty  years  —  I  know  it  is  over  twenty  —  that  he  has  been  upon  that  land, 
under  a  claim  of  title.  There  are  at  least  two  cases  of  title  to  lands  around 
Raquette  Lake, —  the  Inman  and  the  La  Dew  titles  —  which  have  been  carried 
to  the  Court  of  Appeals  —  the  attempt  of  the  State  to  eject  these  people 
from  the  land  has  been  carried  to  the  Court  of  Appeals  and  the  State  has 
been  beaten  in  both  of  those  cases,  reversing  the  judgment  of  the  lower 
courts.  What  the  final  outcome  will  be,  I  do  not  know.  I  think,  from  my 
knowledge  of  the  subject,  that  the  State  now  has  a  good  title  to  the  land 
around  Raquette  Lake,  but  I  do  want  to  say  that  it  is  not  an  absolutely  sure 
thing. 

Now  what  this  amendment  does  is  to  permit  the  Conservation  Department, 
in  its  discretion,  in  these  cases  where  a  great  injustice  would  be  worked, 
•where  a  thriving  village  of  150  or  more  homes  would  be  simply  wiped  off 
the  map  and  the  people  forced  to  go  somewhere  else  to  live  —  it  authorizes 
the  Conservation  Commission,  in  its  discretion,  in  proper  cases,  to  say  to 
these  people  who  have  been  here,  thirty,  forty,  fifty  or  sixty  years,  or  any 
time  before  the  State  perfected  its  title,  "  If  there  is  equity  in  your  particular 
case,  if  an  injustice  would  be  done  by  throwing  you  off,  body,  boots  and 
breeches,  we  can  issue  you  a  permit  to  stay."  Now  that  is  all  that  this  sec- 
tion does  and  I  say  that  it  commits  no  crime  in  so  doing. 

Mr.  Grifiin  —  Will  the  gentleman  yield? 

Mr.  Austin  —  I  will  when  I  have  finished.     I  am  practically  through. 

The  Chairman  —  Will  the  delegate  yield? 

Mr.  Austin  —  Not  now.  Now  I  hope  that  this  amendment  will  prevail, 
or  the  section  as  reported  by  the  Committee.  I  have  here  a  list  furnished  me 
by  the  Conservation  Commission  of  the  only  people,  taking  the  date  into 
consideration,  who  could  be  affected  by  this  amendment.  I  assume  it  is  cor- 
rect because  it  comes  to  me  over  the  signature  of  the  Deputy  Attorney  Gen- 
eral assigned  to  the  Conservation  Commission.  He  says  that,  with  the  people, 
who  have  already  been  taken  from  State  lands,  the  people  who  would  not 
be  affected  by  this  amendment  because  they  came  in  after  the  date  men- 
tioned—  he  says  that  only  229  occupancies  would  be  affected  by  this  amend- 
ment, and  I  say  I  assume  that  is  correct  because  it  is  oflScial.  I  do  not  think 
that  this  Convention  ought  to  take  the  chance  which  would  come  from  throw- 
ing some  of  these  people  off  State  lands.  Most  of  you  know  that  the  Adi- 
rondack man  is  peculiar,  the  Adirondack  native,  and  I  tell  you  gentlemen 
that  there  is  very  serious  danger  of  a  lawless  outbreak,  resulting  in  great 
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fires  in  the  Adirondacks,  if  you  drove  some  of  these  men  out  of  the  homes 
which  they  have  occupied  for  forty,  fifty  or  sixty  years,  where  they  were 
born  and  brought  up,  and  where  their  children  have  been  raised.  Now  I  do 
not  want  to  recognize  any  wrong-doing,  but  I  say,  under  the  peculiar  cir- 
cumstances here,  the  State  is  big  enough  to  allow  this  Commission  to  exer- 
cise its  discretion  in  the  matter.  Now  I  will  be  very  glad  to  answer  any 
questions. 

Mr.   Whipple  —  Mr.   Chairman. 

The  Chairman  —  The  gentleman  from  the  Bronx,  Mr.  Griffin. 

Mr.  Griffin  —  Mr.  Chairman,  I  desire  to  ask  the  gentleman,  who  has 
seemed  to  speak  with  considerable  knowledge  of  the  subject,  several  ques- 
tions which  I  think  will  throw  some  light  upon  this  proposition,  section 
Number  6. 

The  Chairman  —  Will  the  delegate  from  Greene  please  take  the  floor  to 
answer  several  questions? 

Mr.  Austin  —  I  am  on  it,  and  I  will  be  very  glad  to  answer  if  I  can. 

Mr.  Griffin  —  First,  imder  what  license,  authority  or  tenure  are  these 
occupants  or  residents  now  holding  their  reservations? 

Mr.  Austin  —  Most  of  them,  simply  by  the  title  which  is  gained  by  long- 
continued  occupancy;  some  of  them,  imder  an  actual  claim  of  title,  under 
an  instrument  of  some  kind. 

Mr.  Griffin  —  Second,  what  happened  on  December  1,  1909,  that  we  should 
fix  that  as  the  date  which  will  form  the  basis  for  the  continuance  of  thii 
occupation  ? 

Mr.  Austin  —  Because  up  to  that  time  the  title  of  the  State  to  the  lands 
around  Raquette  Lake  was  in  some  doubt,  it  being  based  entirely  upon  tax 
sales;  and  upon  that  date  the  State,  by  the  payment  of  $35,000,  purchased 
the  imderlying  title  to  this  property  and  felt  that  it  then  became  secure  in  the 
title. 

Mr.  Griffin  —  Is  the  State  now  obtaining  any  revenue  from  these  land- 
holders? 

Mr.  Austin  —  Absolutely  none. 

Mr.  Griffin — And  is  it  proposed  in  this  section  that  the  State  shall  derive 
any  income  from  the  renting  of  the  lands? 

Mr.  Austin  —  I  think  it  says  "upon  just  compensation." 

Mr.  Griffin  —  How  many  of  such  claim-holders  are  there  in  the  Adirondack 
region  ? 

Mr.  Austin  —  I  thought  I  had  already  covered  that.  It  has  been  my  under- 
standing, and  it  was  my  understanding  when  I  was  commissioner,  which  was 
five  years  ago,  that  there  were  five  or  six  hundred  separate  occupancies  of 
such  lands.  I  am  informed  by  the  Conservation  Commission,  and  they  give 
me  a  list  which  so  states,  that  the  number  which  would  be  affected  by  this 
amendment  would  be  229. 

Mr.  Griffin— All  told? 

Mr.  Austin  —  All  told. 

Mr.  Griffin  — And  are  those  claim-holders  all  holding  in  the  neighborhood 
of  Raquette  Lake? 

Mr.  Austin  —  No,  sir,  the  majority  are  around  Raquette  Lake,  but  there  are 
■ome  in  other  sections  of  the  Adirondacks.  >jm 
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The  Chairman  (interrupting)  — The  Convention  will  please  come  to  order. 

Mr.  Austin  —  I  might  instance  one  that  comes  to  my  attention  right  here: 
The  Morgan-Lewis  patent,  Lot  No.  2,  John  Maneen;  home,  one  acre,  occupied 
60  years.  The  same  location,  Mrs.  Ida  Clifford;  home,  1  acre,  occupied  60 
years.  I  do  not  want  to  conceal  anything.  I  want  to  say  that  some  of  these 
occupancies,  a  few  of  them  around  Raquette  Lake,  are  the  homes  of  wealthy 
people.  Several  of  them  —  I  guess  a  half  dozen  or  more  —  are  very  palatial 
camps. 

If  there  is  anything  to  rail  about  in  that,  the  Convention  should  know  it. 

Mr.  Parsons  —  Mr.  Chairman. 

Mr.  Wickersham  —  Will  the  delegate  yield  for  a  question 

Ihe  Chairman  —  The  gentleman  from  New  York,  Mr.  Parsons. 

Mr.  Parsons  —  I  wish  to  ask  whether  these  persons  have  been  paying 
taxes  on  the  lands  occupied  by  them? 

Mr.  Austin  —  That  I  could  not  tell  you,  Mr.  Parsona 

Mr.  Wickersham — Will  the  delegate  yield? 

Mr.  Austin  —  Certainly. 

(Mr.  Wickersham  —  Does  this  229  include  the  135  that  I  understood  Commis- 
sioner Whipple  to  say  had  filed  with  the  Conservation  Department  an  acknowl- 
edgment of  no  title  against  the  State? 

Mr.  Austin  —  It  does.  I  want  to  say,  about  those  disclaimers  of  title,  they 
are  mostly  not  entitled  to  record,  are  papers  obtained  by  Commissioner  Whip- 
ple through  protectors  —  I  don't  know  that  they  are  protectors  but  they  are 
employees  of  the  department  —  from  people,  simply  reciting  that  they  disclaim 
any  title  to  the  land  upon  which  their  homes  were.  I  know  from  the  docu- 
ments in  the  office  that  Commissioner  Whipple's  instructions  to  the  people 
who  were  to  secure  these  disclaimers  of  title  were  that  they  should  make  no 
representation  whatever  that  the  6tate  would  permit  them  to  stay,  but  I  have 
been  told  myself,  by  three  or  four  of  the  people  who  signed  these  disclaimers, 
that  the  agents  of  the  departments  who  obtained  them  from  them  said,  ''  Why 
if  you  sign  this  paper,  there  will  not  be  any  trouble  about  your  staying  here 
for  some  time  to  come."  I,  personally,  do  not  place  a  great  deal  of  weight 
or  consideration  in  these  disclaimers  of  title.  I  have  no  personal  interest  in 
this  matter,  gentleman  of  the  Convention.  No  friends  of  mine  are  living  on 
State  lands,  so  far  as  I  know.  I  simply  am  presenting  this  at  the  request 
of  the  Conservation  Department  which  is  deeply  interested  in  the  matter,  and 
that  is  the  only  interest  in  the  world  that  I  have  in  it.  I  promised  that  I 
would  state  their  side  of  the  question  to  the  best  of  my  ability  and  I  have 
done  so. 

Mr.  Angell  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  irom  Warren,  Mr.  Angell. 

Mr.  Angell  —  I  differ  a  little  bit  from  Mr.  Austin,  in  that  I  find  that  I  have 
a  friend  upon  State  land.  I  am  in  receipt  this  morning  of  a  letter  from  Mr. 
James  A.  Holden,  who  is  now  the  State  Historian  of  the  State  of  New  York 
and  who  is  doubtless  well  known  to  many  of  the  delegates.  He  writes  me  a 
long  letter,  which  I  will  not  take  the  time  to  read,  as  to  conditions  in  Lake 
George  where  he  occupies  an  island.  Phantom  Island  in  the  Narrows,  which 
he  has  occupied  for  fifteen  years  and  his  predecessors  in  title,  or  such  title  as 
he  had,  have  occupied  it  for  fifty  or  sixty  years.    It  is  a  delightful  little 
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camp  and  he  is  there  taking  care  of  that  property  and  of  the  State's  property 
in  that  vicinity.  He,  in  common  with  other  residents  of  Lake  George  simi- 
larly situated,  has  written  me  this  morning  to  know  if,  by  action  of  this 
Constitutional  Convention,  they  are  to  be  deprived  of  the  right  which  they 
have  had  to  the  occupancy  of  these  lands  for  the  last  fifty  years. 

Mr.  Holden  states  in  his  letter,  a  few  brief  paragraphs  of  which  I  wish  to 
riead,  as  follows: 

"Lake  George,  owing  to  its  occupancy  by  local  people  as  well  as  by 
city  people,  should  be  treated  and  managed  differently  than  the  Adirondacks. 
It  is,  and  always  has  been,  a  lake  where  the  camps  are  generally  permanent, 
and  where  families  come  for  the  whole  Summer.  *  *  *  There  are  about 
eight  buildings  in  the  Narrows  used  as  camps,  none  of  them  elaborate,  all  of 
them  erected  there  thirty  or  forty  years  ago,  put  up  under  leases  when  such 
things  were  permitted  under  the  old  and  better  constitutional  regulation  be- 
fore the  one  you  are  now  amending.  About  five  years  ago  each  cottage  owner 
signed  a  paper  or  a  waiver  of  some  sort,  at  the  request  of  the  late  William 
M.  Burnett,  Game  Warden."  That  is  the  kind  of  paper  to  which  reference 
has  been  made  by  Mr.  Austin,  which  was  obtained  from  all  occupants  of  State 
lands  during  the  administration  of  Commissioner  Whipple,  who  has  now 
moved  to  strike  this  amendment  from  the  Constitution.  Mr.  Holden  con- 
tinues :  "  At  that  time  Mr.  Burnett  told  each  person  that  it  was  a  mere  form 
and  that  he  had  the  assurance  of  the  then  Commissioner  that  the  cottages 
would  never  be  disturbed,  although  no  new  ones  could  be  built." 

He  continues  that  to  compel  the  removal  of  these  cottages  would  merely 
leave  imsightly  heaps  where  they  now  remain  and  be  perhaps  occupied  off 
and  on  by  a  lot  of  boys  who  came  there  to  camp,  perhaps  from  some  other 
State.  And  he  asks,  very  justly,  it  seems  to  me,  if  the  citizens  of  this  State, 
the  taxpayers  who  occupy  these  cottages  are  to  be  driven  off  from  them  after 
they  have  occupied  them  under  such  representations  as  have  been  made  to 
them,  and  the  promises  that  they  have  had  from  the  Commission,  through 
the  Commission's  agents,  whether  they  were  authorized  by  the  Commission 
or  not.  I  think  that  Mr.  Holden  and  those  situated  like  them  would  come 
within  the  provisions  of  the  proposed  article  VI  if  it  could  be  interpreted 
in  this  way.     This  is  the  way  the  section  now  reads: 

"The  Conservation  Department,  upon  payment  of  just  compensation,  may 
issue  to  any  occupant  of  an<J  continuous  resident  upon  State  lands  within 
the  forest  preserve  *,  a  license,"  etc. 

Now,  I  would  like  to  know,  not  only  for  the  purposes  of  this  Committee  of 
the  Whole  but  also  for  guidance  of  courts  in  the  future,  if  this  question  shall 
arise,  as  it  may  very  likely  arise,  what  is  the  opinion  of  the  great  constitu- 
tional lawyers  of  the  Convention,  who  have  drawn  this  provision,  with  no 
interest  in  the  matters,  with  no  interest  in  the  Adirondacks  —  what,  in  their 
opinion,  is  the  meaning  of  this  provision,  as  they  have  prepared  it?  Would 
a  person  who  has  occupied  such  a  piece  of  land,  an  island  in  Lake  George, 
under  such  conditions  as  I  have  described,  who  has  occupied  it  two  or  three 
months  during  the  Summer,  who  has  built  a  permanent  camp  there,  who  has 
left  his  belongings  there  during  all  that  time,  furniture  and  other  household 
necessities  —  whether  a  person  occupying  it  under  those  circumstances  and 
doing  that  may  be  said  to  be  **  any  occupant  of  and  continuous  resident  upon 
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State  lands."  If  he  and  those  situated  like  him  are  protected  by  this  situa- 
tion^ if  they  are  continuous  residents  or  occupants  of  State  lands,  I  am  con- 
tent to  let  this  amendment  stand  as  it  is.  Otherwise  it  seems  to  me  that  it 
should  be  broadened  in  its  scope  so  that  it  will  protect  people  situated  as  I 
have  described. 

The  Chairman  —  The  question  arises  upon  the  motion  — 

Mr.  Wickersham   (interrupting) — Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  New  York,  Mr.  Wickersham. 

Mr.  Wickersham  —  I  should  like  to  make  an  observation  or  two  on  this 
section.  I  sincerely  hope  the  motion  to  strike  out  will  prevail.  It  seems  to 
me,  Mr.  Chairman,  that  this  provision  goes  far  beyond  the  conditions  de- 
scribed by  Delegate  Austin,  and  it  seems  to  me,  Mr.  Chairman,  that  it  is 
framed  on  a  wrong  theory.  It  is  not,  in  its  framework,  drafted  to  meet 
questions  arising  out  of  disputed  titles  to  lands.  It  is  not  even  limited  to 
the  part  of  the  Adirondack  preserves  referred  to  by  Delegate  Austin.  But  it 
provides  that  wherever  in  the  entire  forest  preserve  any  person  shall  have 
been  in  possession  of  a  piece  of  land  belonging,  to  the  State  on  the  first  day 
of  December,  1909,  if  he  fit  the  description  here  of  a  continuous  resident  and 
occupant  of  that  land,  and  has  put  a  log  house  on  it,  he  can  get  a  permit  or 
license  to  occupy  ten  acres.  He  is  not  even  limited  to  a  lot,  but  he  can  get 
from  the  State  a  permit  to  occupy  ten  acres  of  land.  At  Haquette  Lake  alone, 
according  to  the  figures  furnished  here,  2,290  acres  of  State  land  may  be  par- 
celed out  under  licenses  to  people  who  have  occupied  it  in  defiance  of  the 
mandate,  the  express  mandate  of  the  Constitution  of  the  State  of  New  York, 
if  they  were  there  for  precisely  the  period  from  December  1,  1909,  down  to 
the  present  time. 

Now,  Mr.  Chairman,  it  seems  to  me  that  that  goes  very  far  beyond  a  recog- 
nition of  the  equities  alluded  to  by  Delegate  Austin  in  his  remarks;   and 
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that,  if  we  need  to  enforce  the  broadeded  provision  for  the  protection  of  the 
forest  preserve  which  have  been  adopted  in  the  previous  sections  of  this 
measure,  we  cannot  expect  very  much  encouragement  from  the  people  of  the 
State  if  we  couple  those  provisions  with  a  recompense  for  successful  trespass 
on  State  lands  in  the  past.  For  that  reason  I  oppose  the  provision  as  it  is 
here.  It  may  well  be  that  there  are  some  cases  where  there  are  people  who 
have  equities  which  ought  to  be  recognized,  and  appropriate  provisions  may 
well  be  prepared  to  meet  those  cases.  This  goes  far  beyond  any  such  con- 
sideration. 

Mr.  Austin  —  Mr.  Chairman. 

The  Chairman  —  The  delegate  from  Greene,  Mr.  Austin. 

Mr.  Austin  —  I  want  to  disabuse  the  mind  of  the  delegate  from  New  York 
of  two  things;  first,  that  I  am  the  framer  of  this  amendment,  because  I  am 
not,  and  second,  I  want  to  disabuse  his  mind  of  the  idea  that  this  authorizes 
the  leasing  of  a  ten-acre  lot  to  these  people  unless  their  actual  occupancy 
has  hitherto  been  to  such  an  extent.     If  they  have  only  had  half  an  acre  — 

Mr.  Wickersham   (interrupting)  —  Will  the  delegate  yield? 

Mr.   Austin  —  Certainly. 

Mr.  Wickersham  —  I  do  not  think  that  is  the  natural  construction  of  the 
language. 

Mr.  Austin  —  If  it  is  not,  it  seems  to  me  that  the  continuance  of  such 
occupancy  means  that  they  can  take  no  more  occupancy  than  actually  existed. 
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Mr.  Wickersham  —  Mr.  Chairman,  if  the  delegate  will  yield,  one  of  the 
most  difficult  things  in  the  world,  as  we  all  know,  as  lawyers,  is  to  define 
the  precise  extent  of  the  occupation  of  land  for  the  purpose  of  determining 
title  by  adverse  possession.  With  this  ten-acre  limit,  I  think  there  would  be 
very  few  people  who  could  not  establish  a  sufficient  occupancy  to  reach  ten 
acres. 

Mr.  Austin  —  Mr.  Chairman. 

Mr.  Angell  —  Will  the  delegate  yield? 

Mr.  Austin  —  I  just  want  to  say  a  word  and  then  I  will  give  way. 

The  Chairman  —  The  delegate  will  not  yield? 

Mr.  Austin  —  I  yield. 

Mr.  Angell  —  Will  the  delegate  say  whether,  in  his  opinion,  the  language 
as  proposed,  which  is  "  may  issue  to  any  occupant  of  and  continuous  resident 
upon  State  lands  " —  does  that  include  an  occupant  upon  an  island  in  Lake 
George  who  has  continuously  occupied  it  during  the  last  fifteen  years  for  from 
two  to  three  months  in  the  summer,  leaving  his  possessions  in  the  place  which 
he  has  built  upon  the  island  during  the  remainder  of  the  year? 

Mr.  Austin  —  I  will  answer  the  delegate  by  saying  that  I  do  not  know. 
I  just  want  to  say  this  and  then  I  am  through.  I  want  to  make  it  perfectly 
clear  that  this  means  nothing  to  me,  that  the  ideas  that  I  have  represented 
are  entirely  those  of  the  Conservation  Department,  although  I  am  in  sympathy 
with  them,  I  freely  confess.  The  language  is  not  mine;  it  is  that  of  the 
Committee.  I  do  not  know  who  framed  it.  I  was  not  there  when  it  was 
framed. 

Mr.  Wickersham  —  Will  the  delegate  yield  for  a  question?  Is  any  member 
of  the  Committee  ready  to  father  this  language? 

Mr.  Marshall  —  I  am  ready  to  answer  any  question  in  regard  to  the 
language. 

Mr.  Wickersham  —  That  does  not  answer  my  question.  I  asked  whether 
anybody  was  ready  to  father  it. 

Mr.  Marshall  —  Yes,  I  will  father  the  language.    I  am  one  of  the  fathers. 

Mr.  J.  L.  O'Brian  —  Mr.  Chairman. 

Mr.  Angell — Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  New  York,  Mr.  Marshall.  The  gen- 
tleman from  Erie,  Mr.  J.  L.  CVBrian. 

;Mr.  J.  L.  O'Brian  —  I  will  gladly  yield. 

Mr.  Angell  —  If  Mr.  Marshall  has  the  responsibility,  will  he  answer  the 
question  I  asked  Mr.  Austin? 

Mr.  Marshall  —  I  do  not  claim  responsiblity  further  than  that  I  was  a 
member  of  the  Conunittee  which  voted  in  favor  of  this  language  by  a  very 
large  majority,  and  am  therefore  ready  to  explan  the  intention  of  the  Com- 
mittee, as  I  understood  it  and  as  I  now  understand  it.  The  question  just 
asked  is  whether  or  not  one  who  occupies,  during  a  part  of  the  year  only, 
an  island  in  Lake  George,  would  come  within  this  provision.  My  answer  is 
that  it  was  not  intended  that  he  should.  The  language  is  that  ''  The  Conser- 
vation Department,  upon  payment  of  just  compensation,  may  issue  to  any 
occupant  of,  and  continuous  resident  upon  6tate  lands  within  the  forest  pre- 
serve, a  revocable,  not-transferable  license,  for  the  continuance  of  such  occu- 
pancy to  the  extent  of  not  exceeding  ten  acres."  It  was  not  believed  that 
men  who  came  only  occasionaUy  to  a  particular  place  which  was  occupied 
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should  have  these  rights.  The  idea  was  that  there  should  he  actual  occupancy 
and  continuous  residence.  It  was  intended  to  cover  a  community^  practically, 
of  people  who  had  for  many  years  made  a  home  of  the  place  which  was  to  be 
made  the  subject  matter  of  a  license.  Occupancy  of  land  was  not  sufficient. 
That  might  be  only  occasional.  Continuous  residence,  actual  residence,  was 
the  thing  to  be  covered,  and  that  is  made  clear  by  the  language,  that  it  was 
to  be  a  license  for  the  continuance  of  such  occupancy  and  that  the  lands  were 
to  be  such  as  on  December  1,  1909,  the  date  of  the  Benedict  conveyance  to  the 
State,  were  and  have  ever  since  been  actually  occupied,  as  proved  by  the  erec- 
tion thereon  of  permanent  buildings,  so  it  was  intended  to  circumscribe  the 
situation  as  much  as  possible. 

The  real  intention  and  real  purpose  of  the  committee  has  been  described  by 
Mr.  Austin.  It  was  considered  that  there  were  peculiar  reasons  which  made 
it  absolutely  important  to  recognize  a  condition  —  not  a  theory  but  a  serious 
condition.  It  was  pointed  out  that  the  people  who  had  formed  the  village 
around  Raquette  Lake,  and  other  little  communities,  were,  in  the  first  place, 
very  important  to  aid  in  fighting  fires.  In  the  Raquette  Lake  region  espe- 
cially there  is  one  of  the  most  magnificent  forests  in  the  Adirondacks,  and 
if  these  people  were  driven  out  there  might  be  wanting  the  assistance 
required  on  occasions  of  peril  to  fight  the  fires.  It  was  also  believed  that 
there  might  be  positive  elements  of  danger  in  driving  the  people  out  after 
they  had  made  their  homes  in  this  particular  region  for  many  years  and  had 
therefore  believed,  at  least,  that  they  had  possessed  rights.  Some  of  them 
were  there,  either  under  actual  permission  or  under  sufferance  from  the 
owners  of  the  land  whose  lands  were  subsequently  being  acquired  by  the 
State  under  tax  titles.  And  the  title  of  the  State  itself  was  extremely  ques- 
tionable until  the  first  of  December,  1909. 

Now,  it  is  true,  as  has  been  pointed  out,  that  this  language  is  not  limited 
to  the  Kaquette  Lake  region,  because  it  was  indicated  during  the  discussion 
by  the  delegate,  Mr.  Whipple,  who  is  more  familiar  with  the  conditions  in 
the  Adirondacks  than  any  man  on  the  Committee,  that  there  were  a  few 
other  regions  which  he  specified  in  which  similar  conditions  existed,  and 
therefore  the  language  is  made  general.  But  the  date  is  fixed  because  of  the 
fact  that  the  great  majority  of  locations  occupied  were  those  covered  by 
the  Benedict  title  which  became  perfected  in  the  State  on  the  first  of  De- 
cember, 1909. 

Kow,  I  state  further  that  this  clause  was  added  after  the  Committee  had 
completed  its  deliberation,  and  it  was  called  together  in  order  to  meet  this 
situation  which  was  urgently  presented  to  it  by  the  Conservation  Commis- 
sion, who  appeared  there  by  the  counsel  of  the  Conservation  Department, 
who  was  provided  with  maps  which  pointed  out  particular  localities  indi- 
cated. And  this  language  was  used  advisedly,  after  conference  with  vari- 
ous gentlemen  of  the  Committee,  in  order  that  we  might  not  have  it  said 
that  this  was  an  attempt  to  make  rich  men  who  had  camps  in  any  part  of 
the  Adirondacks,  and  especially  along  Raquette  Lake,  read  their  titles  clear 
to  mansions  in  the  Adirondacks  to  which  they  were  not  entitled.  They  did 
not  live  their  continuously  during  the  year,  and  therefore  it  was  eliminated 
from  the  intendment  of  this  provision  —  the  millionaire  or  the  rich  men  who 
have  been  referred  to  who  it  was  said  might  come  under  the  language  of 
this  provision  if  there  was  not  used  language  which  was  apt  to  describe  the 
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real  situation  which  confronted  the  Committee,  in  order  that  there  might 
not  be  given  to  those  who  could  well  afford  to  go  elsewhere,  from  whom  there 
was  no  peril  —  eliminate  them,  but  there  would  be  within  the  beneficial  pro- 
vision of  this  section,  those  who  for  reasons  of  policy  it  was  desirable  to 
afford  some  protection;  and  you  will  note  that  the  language  is  not  mandatory, 
it  is  permissive.  The  department  examined  the  tracts  in  each  instance 
before  giving  a  license.  It  is  not  giving  a  lease ;  it  is  merely  giving  a  license, 
and  it  is  a  license  which  is  expressly  described  as  a  revocable,  non-transfer- 
able license,  those  words  "  revocable  "  and  "  non-transferable,"  although  in  the 
law  implied  in  the  term  "  license  "  being  placed  in  connection  with  the  word 
"  license "  with  the  very  purpose  of  emphasizing  the  idea  that  there  is  to 
be  no  permanent  right  acquired,  and  that  the  right  was  to  be  one  which 
oould  be  suspended  or  terminated  at  the  will  of  the  department. 

Mr.  J.  L.  0*Brian  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  Erie,  Mr.  J.  L.  O'Brian. 

Mr.  J.  L.  O'Brian  —  Mr.  Chairman,  I  for  one  hope  that  this  section  6  will 
be  stricken  from  this  proposed  amendment.  If  the  object  of  this  language  is 
as  stated  by  Delegate  Marshall,  I  don't  think  the  language  is  adequate,  be- 
cause I  don't  believe  that  under  this  language,  broad  as  it  is,  any  discrim- 
ination can  be  made  against  the  rich  and  in  favor  of  the  poor. 

Mr.  Marshall  —  If  the  rich  live  there  continuously  during  the  year,  why, 
then  they  would  come  imder  it,  but  they  don't. 

Mr.  J.  L.  CBrian  —  What  I  was  about  to  say  was  that  I  have  apparently  in 
the  law  dealt  with  a  different  class  than  Mr.  Marshall,  and  it  seems  to  me 
that  any  rich  person,  if  I  may  use  that  unfortimate  expression,  who  desires 
to  stay  in  the  Adirondacks,  could  very  readily  arrange  to  have  this  permit 
issued  in  such  form,  to  such  person,  as  will  be  perfectly  sound  imder  this 
section.  But  I  call  your  attention  to  the  same  section,  a  provision  that  was 
called  to  your  attention  by  the  delegate,  Mr.  Wickersham.  These  permits 
practically  run  with  the  land.  These  permits  are  not  limited  to  a  number 
of  years.  The  provision  in  its  phraseology  provides  that  the  department 
may  issue  to  any  occupant  of  continous  residence  upon  State  lands,  etc., 
provided  that  such  lands  have  been  since  December,  1909,  actually  occupied 
and  improved.  The  construction  that  I  place  upon  that  phraseology,  what- 
ever may  have  been  the  intention  of  the  framer,  is  that  five  years  from  now, 
when  the  present  occupant  would  die,  the  holder  of  a  permit,  the  Depart- 
ment might  issue  a  permit  to  a  successor  who  had  happened  to  live  with  the 
same  person  on  the  land. 

So  that  I  think  the  language  of  the  section  is  altogether  unfortunate  and 
loose,  but  my  objection  to  this  section  is  based  upon,  not  the  defects  in 
phraseology,  but  what  seems  to  me  a  matter  of  fundamental  principle. 

I  don't  believe  that  it  is  fair  to  the  people  of  the  State  of  New  York  to 
place  before  them  this  amendment  and  ask  them  to  vote  favorably  upon  it, 
and  a^  them  to  grant  to  220  individuals  a  special  privilege  and  a  special 
discrimination  which  has  no  basis  whatever  as  to  most  of  the  229  other  than 
the  right  of  squatter  sovereignty,  which  is  no  right  at  all,  and  I,  for  one, 
hope  that  the  Constitution  of  the  State  of  New  York,  the  organic  law  of  the 
State,  will  not  be  disfigured  by  such  an  unheard  of  proposition  as  an  attempt 
to  legalize  a  palpably  and  confessedly  illegal  occupation  of  land,  and  making 
a  discrimination  in  behalf  of  a  favored  few  as  against  the  multitude  of  the 
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people,  none  of  whom  come  under  this  section  requiring  a  similar  right,  and  I 
hope  that  this  section  will  be  stricken  from  the  Constitution. 

Mr.  Brackett  —  Mr.  Chairman. 

Mr.  Whipple  —  Mr.  Chairman. 

The  Chairman  —  The  delegate  from  Saratoga,  Mr.  Brackett. 

Mr.  Brackett  —  Mr.  Chairman,  I  surrender  for  a  moment  that  the  dele- 
gate from  Cattaraugus  may  present  some  figures. 

The  Chairman  —  The  gentleman  from  Cattaragus,  Mr.  Whipple. 

Mr.  Whipple  —  I  trust,  Mr.  Chairman,  that  before  we  vote  upon  this  ques- 
tion, everybody  will  really  understand  what  it  comprehends:  In  township 
Forty,  there  are  61  of  these  residents.  That  is  Raquette  Lake.  Silver  Lake, 
9  of  these  residents.  Lake  George  Islands,  17  of  these  residents.  Lower 
Saranac  Lake,  28  of  these  residents.  Campers  around  the  head  waters  of 
Saranac  and  St.  Regis  River,  13.  Beaver  River  section,  35,  and  every  man 
on  Beaver  River  is  a  wealthy  man,  worth  more  money  than  I  am,  and  a 
great  many  delegates  here,  to  my  personal  knowledge.  Hotels:  Big  Otter 
Lake;  Jessup's  River;  Mason  Lake;  Tirrel  Pond;  Round  Pond;  Thirteenth 
Lake;  they  have  six  residents.  Homes,  2.  Lewis  County,  2.  Greene,  1. 
Ulster  County,  5.  Moose  River  section,  11.  Properties  at  end  of  Carrys, 
Sweeney  Carry,  Indian  Carry,  Forked  Lake,  3  of  them.  Hudson  River  water 
sheds,  15  of  them, —  20  of  them.  Sacandaga  section,  5.  Black  River  section,  7. 
Schoolhouses,  1.    Miscellaneous,  Hamilton  County,  14. 

Now,  they  are  scattered  all  over.  No  man  living  knows,  the  department 
does  not  know,  how  many  of  these  there  are,  and  every  one  of  those  are 
without  authority,  except  about  a  half  dozen.  I  have  been  substantially  to 
all  of  these  places.  My  judgment  is  that  there  is  not  10  per  cent,  but  what 
are  doing  a  good  business,  owe  nothing,  and  that  I  cannot  say  for  myself. 
Take  the  islands  of  Lake  George.  There  are  one  or  two  cases  where  men 
came  there  under  authority  of  the  old  commission.  Colonel  Mann  is  one, 
and  others  came  there  in  the  same  way,  and  at  Raquette  Lake  there  is 
one  case  of  a  squatter  renting  his  property  to  a  wealthy  New  Yorker,  and  he  is 
getting  a  sum  that  I  hardly  dare  mention,  but  it  amounts  to  over  a  thousand 
dollars,  and  yet  that  is  State  money.  It  is  going  into  the  hands  of  the 
squatter,  and  there  is  no  justification  for  it  that  I  can  see,  and  when  you 
say  1909,  and  fix  that  as  the  time,  that  might  mean  something  just  at 
Raquette  Lake,  but  it  does  not  cover  the  entire  situation.  How  you  can  fix  the 
time  as  1909  and  have  it  mean  anything,  I  cannot  understand. 

And  I  want  to  say  something  to  Delegate  Austin.  I  have  never  found  any 
fault  with  Mr.  Austin's  treatment  of  me  or  the  department  of  which  I  was 
the  head.  I  have  said  jnany  kinder  things  of  him  than  he  has  of  me,  but  in 
that  report  he  criticized  me  for  not  putting  various  people  out  at  Raquette 
Lake,  and  yet  in  three  months  after  he  wrote  and  finished  that  report,  he 
said  he  changed  his  mind  about  it,  and  now  he  is  asking  the  State  to  legalize 
them  in  the  Constitution.  I  cannot  quite  follow  that,  Mr.  Austin,  at  all, 
really. 

Mr.  Austin  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  Greene,  Mr.  Austin. 

Mr.  Austin  —  Will  the  gentleman  yield  for   a  question? 

The  Chairman  —  Will  the  gentleman  yield  to  the  delegate  from  Greene, 
Mr.  Austin? 
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Mr.  WMpple  —  Yes,  sir. 

Mr.  Austin  —  At  that  time  did  not  you  say  or  testify  before  me  as  Com- 
missioner, that  the  reason  that  you  did  not  put  the  squatters  off  was  be- 
cause you  were  afraid  they  would  bum  up  the  forest? 

Mr.  Whipple  —  I  will  answer  that,  Mr.  Chairman. 

Mr.  Austin  —  .And  that  is  the  fear  I  am  expressing  now,  and  that  is  what 
led  me  to  my  opinion. 

Mr.  Whipple  —  I  will  answer  that.  I  cannot  say  that  I  did  not  say  that, 
because  that  has  always  been  the  fear.  I  will  admit  that,  but  what  I  did 
say  to  you,  as  Commissioner,  and  to  the  public  generally  was  that  tmtil  we 
settled  the  lawsuits  against  the  rich  men  we  did  not  feel  that  in  decency  we 
ought  to  put  off  the  poor  men,  and  that  had  been  the  contention  up  until  the 
time  we  got  that  underlying  title  about  which  Mr.  Austin  told  us,  and  I 
thought  I  did  the  next  best  possible  and  sensible  thing  when  I  got  the  re- 
lease and  the  acknowledgment  of  the  State's  title,  so  they  could  not  put  up 
the  defense  of  adverse  possession. 

I  want  to  say  to  Mr.  Angell  that  I  do  not  think  now  in  this  Convention 
you  think  for  a  single  minute  that  any  Commissioner,  or  any  decent  repre- 
sentative of  the  Commissioner,  would  say  to  a  man  that  he  wanted  to  get 
that  release,  and  if  you  will  sign  it,  you  will  never  hear  from  it.  You  don't 
believe  that  ?  That  was  never  done.  We  said  to  them,  this :  "  You  give  us 
that  release  or  we  will  commence  an  action  to-morrow,  because  here  is  a 
committee  investigating  this  department  and  they  are  finding  fault  with  us, 
and  this  department  can  no  longer  wait." 

As  to  the  other  proposition,  of  course  you  don't  think  that  I  would  make 
that,  or  through  anybody.  We  never  said  there  is  nothing  to  it.  It  was  a 
business  proposition.  But  this,  Mr.  Chairman  and  gentlemen,  seems  to  me 
to  be  the  meat  of  the  cocoanut.  It  has  got  to  be  admitted  that  they  occu- 
pied this  against  the  State's  interest  for  a  great  many  years  in  many  cases. 
In  some,  that  is  not  so.  Now,  to  legalize  them  in  that,  and  to  put  it  into 
your  Constitution,  why,  it  seems  to  me  to  be  impossible  as  a  matter  of  prin- 
ciple for  men  to  do  that,  and  that  to  the  exclusion  of  you  and  me  and  every- 
body else;  and  I  wish  to  say  that  in  everything  I  did,  I  tried  to  protect  the 
forests. 

I  never  asked  for  an  acre  of  land  for  myself,  and  I  do  not  believe  there 
is  any  necessity  in  giving  land  to  anyone,  and  yet  you  propose  to  give  them 
ten  acres.  Why,  this  whole  thing  seems  to  me  to  be  perfectly  ridiculous. 
So  far  as  I  am  personally  concerned,  for  the  purposes  of  the  record,  I  wish 
to  state  that  I  am  going  to  vote  that  way,  so  I  shall  not  stultify  myself. 

Mr.  Olcott  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  New  York,  Mr.  Olcott. 

Mr.  Olcott  —  I  feel  constrained  in  just  a  word  to  express  my  entire  agree- 
ment in  the  points  that  Mr.  O'Brian  and  Delegate  Whipple  have  just  made, 
and  for  that  reason  I  have  expressed  my  agreement  so  that  I  will  not  detain 
you  in  repeating  those  reasons,  but  I  go  further  and  say  that  I  feel  that 
Delegate  Marshall  has  not  correctly  interpreted  the  language  of  this  section 
with  regard  to  what  is  a  "  continuous  resident." 

In  answer  to  Mr.  Angell's  question  I  should  say,  without  feeling  that  I  am 
a  special  authority  on  the  question,  but  feeling  that,  I  am  constrained  to 
say  what  I  do  believe  in  connection  with  this  matter,  that  a  person  who  has 
occupied  for  fifteen  years  as  a  summer  resort  an  island  on  Lake  George,  or 
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who  has  a  place  on  Raquette  Lake,  and  leaves  his  property  in  the  hands 
of  a  care-taker,  who  looks  after  his  property,  for  a  period  of  years,  his  prop- 
erty being  of  great  value  and  in  need  of  the  care  and  attention  of  a  watch- 
man, or  a  care-taker,  that  he  has  occupied  that  place  continually  as  a  resi- 
dent, because  I  understand  that,  as  distinguished  from  such  questions  as  the 
right  to  vote  or  the  place  of  paying  personal  taxes,  a  man  may  have,  as 
many  of  us  have,  a  residence  in  New  York  City  or  elsewhere,  and  a  summer 
residence  somewhere  else. 

Now,  Mr.  Marshall,  in  upholding  his  opinion  on  this  subject,  and  I  want 
to  call  his  attention  to  it,  and  I  ask  whether  he  thought  the  language  in 
the  proposition  was  other  than  it  was,  repeatedly  stated,  appearing  to  quote 
this  language,  **  a  continuous  resident  during  the  year."  That  is  not  the 
language  here. 

If  it  were,  it  is  quite  possible  that  that  might  exclude  the  rich  man  and 
the  occupants  of  islands  in  Lake  Greorge.  This  says,  ''The  Conservation 
Department,  upon  payment  of  just  compensation,  may  issue  to  any  occupant 
of  an^  continuous  resident  upon  State  lands  within  the  forest .  preserve  a 
revocable,  nontransferable  license/''  etc.,  and  that,  it  seems  to  me,  includes 
the  matter  of  the  simimer  resident  whose  occupancy  is  continuous,  even 
though  he  is  not  there  every  minute  of  every  day  of  the  year,  and  I,  there- 
fore, do  not  agree  with  Mr.  Marshall's  interpretation. 

Mr.  Brackett  —  Mr.  Chairman. 

The  Chairman  —  The  delegate  from  Saratoga,  Mr.  Brackett. 

Mr.  Brackett  —  Speaking  from  an  entirely  different  point  of  view,  I  must 
say  to  the  Convention  that  I  cannot  quite  agree  with  my  brother  Marshall. 
It  is  the  first  time  in  my  life  that  I  remember  that  I  ever  did  disagree  with 
him,  but  I  do  not  believe  that  his  interpretation  of  the  language  is  correct. 

Let  us  see  for  a  single  minute  what  would  be  the  rights  of  persons  occupy- 
ing State  lands.  If  they  were  occupying  them  under. a  claim  of  paper  title, 
and  they  had  been  there  for  forty  years,  either  the  present  occupant,  or  the 
predecessor  of  the  title,  I  suppose  there  can  be  no  question  that  this  claim, 
under  a  paper  title,  and  having  remained  in  possession,  but  that  that  title 
would  be  good  as  against  the  State  or  anybody  else.  It  would  be  good  as 
against  an  individual,  and  as  I  recall  the  words  in  the  section,  it  would  be 
good  against  the  State  after  a  certain  number  of  years.  Occupation  which 
would  be  required  for  that  purpose  does  not  extend  to  every  minute  of  every 
day  of  all  the  year.  If  a  person  regularly  spends  a  portion  of  each  year  at  a 
given  spot,  and  the  remainder  of  the  year  elsewhere,  leaving  the  minutiae  of 
ownership  out,  such  as  furniture  mentioned  by  the  delegate  from  Warren,  and 
if  he  maintains  a  watchman  there  or  a  care-taker,  and  occasionally  visits  it, 
I  suspect  that  would  be  sufficient.  I  am  of  the  opinion  that  it  would  con- 
stitute a  sufficient  adverse  title,  the  way  the  article  reads. 

There  is  a  provision  which  leaves  it  with  the  Conservation  Board.  I  do 
not  suppose  that  I  am  possessed  of  a  very  accurate  prognosticating  mind 
in  these  days  as  to  what  will  happen,  and  yet  I  do  not  suppose  that  there 
is  any  conservation  board  that  would  grant  to  a  person  who  was  wealthy 
or  of  independent  means,  any  paper  under  this  discretion  provided  by  this 
language.  There  are  said  to  be  229  persons  affected,  said  to  be  occupants 
of  the  land  in  question.  If  that  is  so,  it  must  comprehend  something  like 
a  thousand  persons. 
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Mr.  Whipple — ^About  seven  hundred. 

Mr.  Brackett — ^About  seven  hundred  persons,  my  friend  from  Cattaraugus 
says.  They  are  not  quite  as  populous  up  there  as  in  ordinary  places  where 
the  average  family  consists  of  five  and  I  supposed  it  would  be  the  other  way 
up  in  the  Adirondacks.  But  take  700  persons.  What  is  to  be  done  with  them, 
Mr.  Chairman?  What  about  those  of  the  700  who  have  not  independent 
means  and  who  are  dependent  upon  the  place  they  occupy  to  sustain  them? 
What  is  to  be  done  to  avoid  actual  suffering?  Are  they  to  be  wiped  off  the 
face  of  the  earth  ?  Are  you  going  to  send  somebody  out  to  chloroform  them  ? 
What  is  the  proposition  ?    Are  they  to  be  drowned  in  Raquette  lake  ? 

This  is  a  serious  situation  for  a  man  who  has  grown  old  and  who  is  occu- 
pying one  of  these  places  and  who  conceived  the  original  sin  of  occupying  it. 
It  is  a  very  serious  situation.  Take  an  old  man  and  his  wife  and  turn  them 
out  of  their  home.  Why,  Mr.  Chairman,  the  treatment  of  the  Arcadians  has 
not  come,  down  in  history  as  really  wise  or  of  a  very  decent  nature,  and 
aren't  we  on  a  very  small  scale,  if  the  motion  shall  prevail  in  some  cases, 
at  least,  giving  similar  treatment  to  these  persons? 

I  will  conceded  that  they  ought  not  originally  to  have  gone  and  occupied 
it.  It  has  appeared,  I  am  told,  before  this  Committee,  that  the  men  who  are 
owners  in  certain  places  went  to  work,  because  the  hired  men  of  some 
individuals  that  were  living  there,  and  were  told  to  go  and  build  a  little 
flhack  in  the  comer  and  they  went  and  built  and  they  lived  there  under 
these  circumstances  without  any  title  and  without  claim  to  title,  and  then 
the  owner  conveyed  to  the'  State. 

Now,  we  ought  not,  not  even  in  adopting  a  Constitution,  to  forget  our 
humanity.  Now,  I  don't  know.  It  is  quite  doubtful  as  to  what  really 
is  the  best  thing  to  do.  When  in  doubt,  I  suppose  the  decent  and  proper 
thing  and  thel  ordinary  thing  and  the  right  thing  is  to  sustain  the  Com- 
mittee and  to  vote  to  give  this  permissive  power  to  the  commission,  so 
that  if  there  are  cases  which  contain  suffering  and  hardship  that  might 
result  from  a  strict  and  harsh  enforcement  of  the  law,  that  there  could  be 
just  a  little  sympathy  displayed  during  the  life  of  the  old  man  and  the 
old  woman,  and  so  let  them  out  without  suffering. 

Mr.  Reeves  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Reeves. 

Mr.  Reeves  —  There  is  one  expression  in  this  section  which  might  be 
emphasized  and  that  is  that  the  license  that  is  to  be  issued  to  these 
people  is  to  be  a  "  non-transferable  license ",  Now,  as  Mr.  Marshall  has 
suggested,  we  have  to  draw  a  very  clear  distinction  between  occupancy  that 
would  ripen  into  a  title  by  adverse  possession  and  residence,  and  the  three 
propositions,  the  three  statements  that  we  have  in  this  paragraph  are, 
that  they  must  have  been  continuous  residents,  that  they  shall  have 
occupied,  and  that  they  are  simply  to  get  a  non-transferable  license.  I  doubt 
that  language  could  be  used  more  composite  to  indicate  that  we  are  simply 
dealing  with  poor  people  in  the  Adirondacks,  who  ought  to  be  taken  care  of, 
when  we  are  making  such  sweeping  provisions  as  are  foimd  in  the  other 
sections  of  this  article,  and  I  hope  very  strongly  that  this  provision  will 
not  be  stricken  out,  and  that  the  humanity  of  this  State  will  be  observed 
in  sustaining  it. 
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Mr.  Schurman  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  Chemung,  Mr.  Schurman. 

Mr.  Schiurman  —  Will  the  gentleman  yield  for  a  question? 

Mr.  Reeves  —  Yes,  sir. 

Mr.  Schurman  —  I  should  like  to  ask  whether  in  case  this  section  is 
stricken  out,  it  will  not  be  possible  for  a  future  Conservation  Commission 
to  care  for  these  people,  to  tolerate  them,  as  they  have  been  cared  for  and 
tolerated  by  the  existing  Conservation  Department? 

Mr.  Reeves  —  It  would  seem  to  me,  Dr.  Schurman,  in  answer  to  your 
question,  while  it  might  be  possible  in  a  way  for  this  future  commission 
to  do  that,  it  would  be  continuing  to  commit  what  has  been  going  on  for 
a  number  of  years,  practically  an  illegal  act.  I  think  that  while  we  are 
doing  it,  and  if  it  is  right  to  do  it,  that  it  should  be  expressed  in  our 
tDonstitution,  so  that  we  will  be  doing  a  legal  act,  in  taking  care  of  these 
people. 

;  The  Chairman  —  Is  the  Convention  ready  for  the  question?  The  Chaii 
rules  that  so  much  of  the  delegate's  question  as  relates  to  section  7  is  not 
in  order.  The  question  arises  upon  the  simple  proposition  of  whether  or 
not  section  6  shall  be  stricken  out.  Those  in  favor  of  striking  out  signify 
by  saying  Aye,  contrary-minded  No.    The  Chair  is  in  doubt. 

Mr.  Whipple  —  Count. 

The  Chairman  —  Those  in  favor  of  striking  out  section  6  will  please  rise. 
Those  voting  No  will  please  rise. 
,    The  motion  is  lost. 

The  question  now  arises  upon  the  approval  of  question  6. 

Mr.  Marshall  —  Mr.  Chairman. 

The   Chairman  —  Mr.   Marshall. 

Mr.  Marshall  —  In  order  that  Section  6  may  be  uniform  in  phraseology,  I 
move  to  strike  from  line  13  of  Section  6,  the  word  "  conservation."  Section  1 
speaks  of  it  as  "the  department  of  conservation,"  and  this  would  be  calling 
it  "  the  Conservation  Department,"  and  in  Section  2  we  have  referred  to  it 
as  the  "Department,"  so  that  I  think  it  would  be  better  to  strike  out  the 
word  "  conservation "  and  have  it  read  "  the  department."  I  move  that 
amendment,  Mr.  Chairman. 

The  Chairman  —  The  question  is  on  the  amendment  oflfered  by  Mr.  Marshall. 
All  in  favor  signify  by  saying  Aye,  contrary  No.    The  motion  is  carried. 

Mr.  Austin  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  Greene,  Mr.  Austin. 

Mr.  Austin  —  I  rise  to  a  question  of  personal  privilege. 

The  Chairman  —  The  gentleman  from  Greene  rises  to  a  question  of  personal 
privilege.    The  gentleman  will  state  his  question  of  personal  privilege. 

Mr.  Austin  —  I  wish  to  make  a  correction  of  the  statement  made  by  delegate 
Whipple.  I  thought  it  was  incorrect  at  the  time  he  made  it,  but  since  then 
I  have  verified  it  by  an  examination  of  the  report  which  I  made  in  1909  and 
1910,  and  I  find  that  that  report  contains  no  criticism  whatever  of  Commis- 
sioner Whipple  for  allowing  squatters  to  remain  on  iState  land  and  I  simply 
want  to  state  that  it  contains  only  a  statement  of  the  number  of  occupants. 

Mr.  Whipple  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  Cattaraugus,  Mr.  Whipple. 
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Mr.  Whipple  —  I  have  no  doubt  that  Mr.  Austin  is  right  in  what  he  says 
as  to  the  contents  o£  his  report,  but  I  had  the  impression  that  it  was  in 
his  report.    If  it  wasn't  there  it  was  somewhere  else. 

Mr.  Marshall  —  I  think  we  questioned  you  rather  severely  about  it. 

The  Chairman  —  The  Chair  calls  the  attention  of  the  Convention  to  the 
fact  that  there  are  only  five  minutes  left  for  debate.  Are  there  any  further 
motions  ? 

Mr.  Marshall — Mr.  Chairman,  I  move  the  adoption  of  this  Section. 

Mr.  Olcott  —  Mr.  Chairman. 

The  Chairman — The  gentleman  from  New  York,  Mr.  Olcott. 

Mr.  Olcott  —  I  move  to  amend  Section  6  by  adding  the  words  "  throughout 
each  year  '*  after  the  word  resident  **  resident "  on  the  14th  line. 

Mr.  Marshall  —  I  accept  that  so  far  as  I  represent  the  Committee. 

Mr.  Olcott  —  If  that  is  accepted  and  adopted,  I  withdraw  any  opposition  to 
the  Section. 

Mr.  Marshall  —  That  amendment  is  on  line  14,  at  the  end  of  line  14,  page  4. 

Mr.  Olcott  —  Yes,  sir. 

Mr.  Wickersham  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  New  York,  Mr.  Wickersham. 

Mr.  Wickersham  —  I  move  to  amend  by  inserting  on  line  19,  after  the 
words  "actually  occupied"  the  words  "by  such  occupant." 

Mr.  Blauvelt  —  Mr.  Chairman,  I  rise  to  a  point  of  order. 

Mr.  Marshall  —  I  accept  that  amendment. 

The  Chairman — The  delegate  from  Rockland,  Mr.  Blauvelt,  will  please 
state  his  point  of  order. 

Mr.  Blauvelt  —  I  understand  that  paragraph  6  has  been  adopted. 

The  Chairman —  No,  sir,  it  has  not  been  adopted.  The  motion  to  strike 
out  the  section  was  lost.    The  Section  6  has  not  been  approved. 

Mr.  Griffin  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  the  Bronx,  Mr.  Griffin. 

Mr.  Griffin  —  I  have  followed  this  discussion  closely,  and  I  thought,  in  my 
opinion,  there  was  considerable  in  the  objection  raised  by  Delegate  Wickersham 
from  New  York,  and  in  order  to  make  the  language  clear  that  a  lease  or 
license  may  not  be  given  to  a  larger  claim  than  the  occupant  holds  I  suggest 
and  offer  the  following  amendment :  On  line  17,  strike  out  the  words  "  extent 
of  '*  and  insert  the  following  words :  "  Land  so  occupied  up  to  and,**  making 
the  section  read  — 

The  Chairman  —  The  delegate  will  send  his  amendment  to  the  desk. 

Mr.  Griffith  —  Making  the  section  read:  "The  department,  upon  payment 
of  just  compensation,  may  issue  to  any  occupant  of  and  continuous  resident 
throughout  the  year,**  as  the  other  amendment  provides  "upon  State  lands 
within  the  forest  preserve  a  revocable,  non-transferable  license  for  the  con- 
tinuance of  such  occupancy  to  the  land  so  occupied  up  to  and  not  exceeding 
ten  acres,**  and  so  forth. 

Mr.  Marshall  —  No,  I  will  not  iiccept  that.  I  am  willing  to  accept  the 
amendment  of  Mr.  Wickersham,  as  well  as  that  of  Mr.  Olcott. 

The  Chairman  —  First  question  arises  upon  the  Proposed  Amendment  of- 
fered by  the  gentleman  from  New  York,  Mr.  Olcott,  on  line  14,  after  the 
word  "  resident ",  insert  the  words  "  throughout  each  year."    Those  in  favor 
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of  the  amendment  signify  by  saying  Aye,  contrary  No.  The  amendment  is 
adopted. 

The  question  arises  upon  the  amendment  oflfered  by  the  gentleman  from 
New  York,  Mr.  Wickersham,  that  the  section  be  amended  in  line  Id  by  in- 
serting after  the  word  "  occupied  **  the  words  "  by  such  occupant."  All  in 
favor  of  the  motion  say  Aye,  contrary-minded  No.    The  motion  is  adopted. 

The  question  now  arises  upon  the  Proposed  Amendment  of  the  delegate 
from  the  Bronx,  Mr.  Griffin,  which  the  Secretary  will  read. 

The  Secretary  —  Page  4,  line  17,  strike  out  the  words  "  extent  of  **  and  in- 
sert in  place  thereof  the  following:  "the  land  so  occupied  up  to  and". 

The  Chairman  —  Those  in  favor  of  the  motion  will  say  Aye,  contrary- 
minded  No.    The  motion  is  lost. 

The  question  now  arises  lipon  the  approval  of  the  section  as  a  whole,  as 
amended.  Those  in  favor  will  signify  by  saying  Aye,  contrary-minded  No. 
The  section  seems  to  be  approved  and  is  approved. 

Mr.  Marshall  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  New  York,  Mr.  Marshall 

Mr.  Marshall  —  I  now  move  the  adoption  of  Section  7,  the  only  change 
being  that  the  word  **  section "  is  stricken  out,  and  the  word  **  article  "  is 
substituted,  and  which  is  now  a  part  of  Section  7,  Article  VII,  and  was  in- 
serted at  the  time  of  the  amendment,  and  this  provides  thai  ^A 
violation  of  any  of  the  provisions  of  this  article  may  be  restrained  at  the 
suit  of  the  people  or,  with  the  consent  of  the  Supreme  Court  in  Appellate 
Division  on  notice  to  the  Attorney-General,  at  the  suit  of  any  citizen." 

The  Chairman  —  The  question  is  upon  the  approval  of  Section  7.  Those  in 
favor  signify  by  saying  Aye,  contrary-minded  No.    The  motion  is  carried. 

The  question  now  arises  upon  the  adoption  of  the  report  of  the  — 

Mr.  Marshall  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  New  York,  Mr.  Marshall. 

Mr.  Marshall  —  I  desire  to  move  a  reconsideration  for  the  purpose  of  mak- 
ing a  single  amendment  to  Section  1,  which  was  adopted  the  other  evening.  I 
move  to  strike  out,  in  view  of  some  criticism  which  had  been  made  of  an 
amendment  which  has  been  offered  to  line  11,  page  2  —  I  move  to  strike  out 
the  word  "control"  and  also  lines  24,  2&  and  26,  which  read:  "Nothing 
herein  contained  shall  deprive  the  canal  authorities  of  the  control  of  the 
waters  of  the  canals,  or  of  the  canal  feeders,  or  in  any  wise  limit  or  inter- 
fere with  such  control." 

The  fear  expressed  by  Mr.  Clinton  was  that  the  use  of  the  word  "  control " 
in  line  11  of  page  2  might  interfere  with  the  canals.  There  was  no  such  in- 
tention and,  in  order  to  avoid  any  possible  question  with  regard  to  the  subject 
and  to  leave  the  powers  of  the  commision,  or  to  limit  them  to  "  conservation, 
prevention  of  pollution  and  regulation  of  the  waters  of  the  State",  I  move 
that  the  word  "  control "  be  stricken  out  and  the  accompanying  amendment 
which  was  adopted  contained  in  lines  24,  25  and  26  likewise  be  stricken  out. 

Mr.  Clinton  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  Erie,  Mr.  Clinton. 

Mr.  Clinton  —  The  question  arises  on  the  motion  to  reconsider,  I  take  it, 
and  I  hope  I  may  be  excused  for  saying  that  with  the  amendment  suggested 
by  Mr.  Marshall  to  strike  out  the  word  "  control "  there  is  no  necessity  for 
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the  amendment  which  I  introduced  and  which  was  adopted,  and  more  than  that 
I  wish  to  state  that  without  that  amendment  in,  without  the  word  "  control " 
out,  questions  as  to  construction  would  arise,  which  ought  not  to  arise,  and 
it  would  be  obviated  if  his  amendment  is  adopted  and  my  amendment  is 
stricken  out. 

The  Chairman  —  The  question  arises  upon  the  motion  to  reconsider  the 
vote  by  which  Section  1  was  approved  for  the  single  purpose  of  striking  the 
word  "control"  in  line  11,  and  the  words  contained  in  lines  24,  25  and  26. 
All  in  favor  of  the  motion  will  say  Aye,  contrary-minded  No.  The  motion 
is  carried. ' 

'Mr.  Marshall  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  New  York,  Mr.  Marshall. 

Mr.  Marshall  —  I  now  move  the  amendment  suggested,  to  Section  2,  that 
the  word  "control"  be  stricken  out  on  line  11  and  that  all  of  lines  24,  25 
and  26  be  stricken  out. 

The  Chairman  —  Are  you  ready  for  the  question  on  the  amendment  offered 
by  Mr.  Marshall?  All  in  favor  of  the  motion  signify  by  saying  Aye,  con- 
trary-minded No.    The  motion  is  carried. 

Mr.  Marshall  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Marshall. 

Mr.  Marshall  —  I  move  the  adoption  of  the  article  as  it  has  been  amended 
and  which  involves  the  repeal  of  the  present  Section  7  of  Article  VII,  and 
its  amendment  by  inserting  the  word  "  article  "  as  it  has  been  adopted  and 
amended  here. 

Tlie  Chairman  —  Is  the  Convention  ready  for  the  question?  All  those  in 
favor  of  the  motion  will  signify  by  saying  Aye, — 

Mr.  Meigs  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Meigs. 

Mr.  Meigs  —  I  would  like  to  move  the  reconsideration  of  the  vote  by  which 
Mr.  Blauvelt's  amendment  was  passed  for  this  purpose.  The  road  which  was 
accepted  by  the  Convention  goes  through  Fulton  Chain  to  Long  Lake.  It 
leaves  out  an  important  length  which  would  carry  it  out  by  crossing  about, 
a  very  few  acres  of  State  land,  to  Saranac  Lake,  and  let  us  make  this  thing 
complete,  if  we  can,  and  this  has  been  brought  to  my  attention  comparatively 
recently,  and  I  would  like  to  have  the  Convention  have  the  Highway  Com- 
missioner, or  whoever  the  authority  is  to  be,  permitted  to  carry  that  road 
through  to  its  logical  end,  Saranac  Lake,  and  not  stop  at  Long  Lake,  which 
is  a  comparatively  small  place. 

The  Chairman  —  Gentlemen,  you  have  heard  the  motion,  which  is  a  motion 
to  reconsider  Section  2,  for  the  purpose  stated.  Those  in  favor  of  reconsider- 
ing will  vote  Aye. 

Mr.  Blauvelt  —  Mr.  Chairman. 

The  Chairman  —  No  debate  is  in  order  at  this  time. 

Mr.  Blauvelt  —  I  ask  to  make  a  statement. 

The  Chairman  —  Mr.  Blauvelt. 

Mr.  Blauvelt  —  The  construction  of  a  road  from  Long  Lake  to  Saranac  was 
considered  by  me  and  I  conferred  with  the  Highway  Department  and  I  also 
conferred  with  Mr.  Whipple,  who  is  more  or  less  familiar  with  the  situation, 
and  I  have  before  me  a  map  of  Franklin  county,  a  highway  map,  and  also 
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Hamilton  county,  and  I  understood  that  it  was  possible  the  Highway  Depart- 
ment, over  an  existing  road,  to  construct  a  road  from  Saranac  to  Long  Lake. 
Mr.  Meigs  has  called  my  attention  to  the  fact  that  there  is  a  section  inter- 
vening that  will  have  to  be  constructed  over  State  land. 

Personally  I  know  nothing  about  it.  I  am  satisfied,  however,  if  the  road 
is  extended  from  Long  Lake  to  Saranac  Lake,  but  I  did  not  include  that  for 
the  reason  that  I  understood  that  there  was  an  existing  highway  which  might 
be  improved.  Otherwise,  I  would  have  included  that  road  in  the  Proposed 
Amendment  which  I  made.  At  this  time  I  am  perfectly  willing  to  have  the 
section  amended  by  including  it.  May  I  ask  the  Chair  if  this  section  may, 
upon  an  inquiry  and  investigation,  be  amended  on  third  reading? 

The  Chairman  —  The  Chair  understands  that  a  motion  is  in  order  on  third 
reading  to  recommit  to  the  Committee  of  the  Whole  for  the  purpose  of  amend- 
ment and  report  forthwith  to  the  order  of  third  reading. 

If  the  Chair  is  in  error  perhaps  some  other  parliamentarian  who  is  better 
informed  will  correct  him. 

Mr.  Blauvelt  —  There  should  be  a  road,  Mr.  Chairman,  from  Long  Lake 
to  Saranac  Lake. 

The  Chairman  —  The  question  rises  upon  the  motion  of  Mr.  Meigs  to  recon- 
sider the  vote  by  which  Section  2  was  approved  in  respect  to  this  single 
proposition  of  a  road.  Those  in  favor  will  signify  by  saying  Aye,  contrary- 
minded  No.  The  Chair  is  in  doubt  and  those  in  favor  will  say  Aye,  contrary- 
minded  No.    The  motion  is  carried. 

The  proposed  amendment  will  be  sent  to  the  Secretary's  desk. 

The  Clerk  will  read  the  Proposed  Amendment. 

The  Secretary  —  Page  3,  line  5 ;  nothing  herein  contained  shall  prevent  the 
State  from  constructing  a  State  highway  from  iSaranac  Lake,  Franklin  county, 
to  Long  Lake  in  Hamilton  county  and  Old  Forge  in  Herkimer  county,  by  way 
of  Blue  Mountain  Lake  and  Raquette  Lake. 

The  Chairman  —  You  have  heard  the  amendment  read  ? 

Mr.  Blauvelt  —  Mr.  Chairman,  will  the  Clerk  please  read  that  again.  I 
dbn't  quite  like  the  language  of  it. 

The  Chairman  —  The  Secretary  will  read  the  new  language  inserted. 

The  Secretary  —  Insert  after  the  word  "  from  '*  the  words  "  Saranac  Lake, 
Franklin  county,  to  Long  Lake  in  Hamilton  county,  and  Old  Forge  in  Her- 
kimer county,  by  way  of  Blue  Mountain  Lake  and  Raquette  Lake." 

Mr.  Blauvelt  —  Mr.  Chairman,  I  have  not  written  this  out,  but  will  you 
permit  this  suggestion  in  the  form  of  an  amendment  to  the  amendment: 
"  Nothing  herein  contained  fihall  prevent  the  state  from  constructing  a  state 
highway  from  Saranac  Lake  in  Franklin  county  through  Hamilton  county, 
by  way  of  Long  Lake,  Blue  Mountain  Lake  and  Raquette  Lake  to  Old  Forge 
in  Herkimer  county. 

Mr.  Meigs  —  Mr.  Chairman,  I  will  accept  that  amendment. 

Mr.  Marshall  —  I  think  that  is  a  very  complicated  statement. 

Mr.  Meigs  —  I  think  that  is  just  the  statement  necessary. 

iMr.  Marshall  —  Mr.  Chairman,  I  think  it  would  be  better  covered  by  the 
following  language:  ''Nothing  herein  contained  shall  prevent  the  state  from 
constructing  a  state  highway  from  Saranac  Lake  in  Franklin  county  to  Long 
Lake  in  Hamilton  county  and  thence  to  Old  Forge  in  Herkimer  county  by 
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way  of  Blue  Mountain  Lake  and  Raquette  Lake."  That  is  more  definite. 
Instead  of  being  so  general  and  covering  a  number  of  counties,  I  want  to 
describe  the  route. 

Mr.  Meigs  —  Mr.  Chairman,  Senator  Blauvelt's  amendment  describes  the 
amendment  exactly,  and  that  is  what  we  need. 

Mr.  Marshjall  —  It  is  too  general. 

Mr.  Blauvelt  —  Mr.  Chairman,  if  you  will  permit  me,  I  will  read  my  Pro- 
posed Amendment. 

The  Chairman — Mr.  Blauvelt. 

Mr.  Blauvelt  —  Mr.  Marshall,  will  you  kindly  follow  me :  "  Nothing  herein 
contained  shall  prevent  the  state  from  constructing  a  state  highway  from 
Saranac  Lake  in  Franklin  coimty,  through  Hamilton  coimty,  by  way  of  Long 
Lake,  Blue  Mountain  Lake  and  Raquette  Lake,  to  Old  Forge  in  Herkimer 
county." 

Mr.  Marshall  —  Mr.  Chairman,  I  object  to  that  language  because  that 
"  through  Hamilton  county  *'  may  mean  a  great  many  by-ways  as  highways, 
and  I  think  we  ought  to  have  something  definite. 

Mr.  Blauvelt  —  Mr.  Chairman,  this  is  through  Hamilton  county,  by  way 
of  Long  Lake,  which  is  to  be  over  an  existing  road,  and  by  way  of  Long  Lake, 
Blue  Mountain  Lake,  and  Raquette  Lake,  from  the  Franklin  county  line,  or 
from  Long  Lake,  at  least,  and  by  way  of  Blue  Mountain  Lake,  which  will 
follow  an  existing  road,  which  may  have  to  be  widened  in  places,  and  a  few 
trees  cut  and  the  road  straightened. 

Mr.  Rhees  —  Mr.  Chairman,  I  think  it  is  a  foolish  proposition  for  any  mem- 
ber of  this  Convention  to  attempt  to  define  a  road  to  be  constructed  from 
Saranac  Lake  to  Old  Forge^  I  do  not  see  why  we  need  anything  more  than 
to  authorize  the  Highway  Commissioner  to  build  a  road  from  Saranac  Lake 
to  Old  Forge  by  the  best  way  possible  of  getting  there. 

Mr.  Blauvelt  —  Mr.  Chairman,  the  purpose  of  this  amendment  is  to  vest 
the  power  in  the  Highway  Commission.  The  power  to  construct  this  road 
does  not  happen  to  belong  to  the  Conservation  Commission. 

Mr.  Rhees  —  Then  why  in  the  name  of  heavens  should  the  Conservation 
Commission,  or  the  Conservation  Commission  article,  attempt  to  determine 
the  route? 

Mr.  Meigs  —  Mr.  Chairman,  I  move  the  adoption  of  Mr.  Blauvelt's  amend- 
ment. 

Mr.  Blauvelt  —  Mr.  Chairman,  if  it  will  remove  the  objection  of  Mr. 
Marshall,  I  have  no  objection  to  his  proposed  language,  because  it  takes  it 
from  point  to  point  the  same  as  mine. 

The  Chairman  —  The  delegate  from  New  York,  Mr.  Marshall,  will  please 
hand  his  amendment  to  the  Secretary. 

Mr.  Marshall  —  It  will  read  as  follows :  "  Nothing  herein  contained  shall 
prevent  the  State  from  constructing  a  State  highway  from  Saranac  Lake  in 
Franklin  coimty  to  Long  Lake  in  Hamilton  county  to  Old  Forge  in  Herkimer 
county  and  thence  by  way  of  Blue  Moimtain  Lake  and  Raquette  Lake." 

The  Chairman  —  Those  in  favor  of  the  amendment  will  signify  by  saying 
Aye,  those  opposed  No.    It  is  carried. 

Mr.  Marshall  —  Mr.  Chairman,  I  now  move  my  motion  to  adopt  the  entire 
article  as  amended, —  the  entire  section  as  amended. 
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The  Chairman  —  The  question  first  arises  on  agreeing  to  the  section  as 
amended.  Those  in  favor  will  signify  by  saying  Aye,  opposed  No.  The  sec- 
tion is  agreed  to. 

The  question  now  arises  on  the  original  motion  of  Mr.  Dow  from  the  Com- 
mittee on  Conservation,  that  the  amendment  should  go  to  third  reading. 
Those  in  favor  will  signify  by  saying  Aye,  opposed  no.    It  is  agreed  to. 

The  gentleman  from  New  York,  Mr.  Wickersham. 

Mr.  Wickersham  —  Mr.  Chairman,  I  move  that  the  Committee  do  now 
rise. 

The  Chairman  —  The  motion  is  that  the  Committee  do  now  rise.  Those 
in  favor  will  signify  by  saying  Aye,  those  opposed  No.    It  is  carried. 

(President  Root  resumes  the  chair.) 

The  President  —  The  Convention  will  come  to  order. 

Mr.  J.  G.  Saxe  —  Mr.  President,  on  behalf  of  the  Committee  of  the  Whole, 
I  offer  the  following  report: 

The  Secretary  —  The  Committee  of  the  Whole  having  had  under  considera- 
tion Proposed  Amendment  Number  787,  reports  in  favor  of  the  adoption  of 
the  same  with  the  following  amendment. 

The  President  —  Is  the  Convention  ready  for  the  question  on  agreeing  to 
the  report  of  the  Committee  of  the  Whole!  All  in  favor  of  agreeing  with  the 
report  will  say  Aye,  contrary  No.  The  report  is  agreed  to  and  the  amend- 
ment is  sent  to  third  reading. 

What  is  the  further  pleasure  of  the  Convention? 

Mr.  Wickersham  —  Mr.  President. 

The  President  —  Mr.  Wickersham. 

Mr.  Wickersham  —  Mr.  President,  I  move  that  the  Convention  do  now 
take  a  recess  until  8:30  this  evening. 

The  President  —  It  is  moved  that  the  Convention  do  now  take*  a  recess 
until  8:30  o'clock  this  evening.  Those  in  favor  of  the  motion  will  signify 
by  saying  Aye,  those  opposed  No.  The  motion  is  carried,  and  the  Convention 
stands  in  recess  until  8:30  o'clock  this  evening. 

Whereupon  at  6:15  p.  m.  the  Convention  took  a  recess  to  8:30  p.  m.  of 
the  same  day. 


AFTER  iRECESS 

8:3&  p.  m. 

The  President  —  The  Convention  will  come  to  order. 

Mr.  Wickersham  —  Mr.  President,  I  ask  unanimous  consent  to  take  up  to- 
night, in  addition  to  the  Special  Orders  which  have  been  set  for  to-day, 
No.  48,  in  General  Orders,  Ptint  No.  780,  which  was  set  as  a  special  order 
for  Wednesday.  We  will  have  business  taking  only  a  very  short  time  with 
the  business  set  for  this  evening,  other  than  the  finance  article  which  the 
Chairman  of  the  Finance  Committee  prefers  not  to  take  up  until  to-morrow, 
and  as  Senator  Saxe  is  ready  with  his  proposed  amendment  I  ask  unanimous 
consent  to  have  that  taken  up  after  those  set  for  to-day. 

The  President  —  Is  there  objection?    The  Chair  hears  none,  and,  by  unan- 
imous consent.  General  Order  No.  48,  Print  780,  will  be  taken  up  after  con 
sideration  of  the  four  special  orders  set  for  this  evening. 
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The  Convention  will  go  into  Committee  of  the  Whole  — 

Mr.  Leggett  (interrupting)— Mr.  President,  I  ask  unanimous  consent  to 
submit  a  minority  report  to  No.  417,  on  which  I  understand  a  favorable  report 
by  the  majority  was  filed  this  afternoon,  so  that  it  may  go  into  print  with 
the  majority  report. 

The  President  —  Is  there  objection?  The  Chair  hears  none  and  the  minority 
report  will  be  submitted  and  printed  under  the  rules. 

Mr.  Ostrander  —  Mr.  President. 

The  President  —  Mr.  Ostrander. 

Mr.  Ostrander  —  I  ask  unanimous  consent  to  present  a  memorial  from 
Spanish  War  Veterans  residing  in  the  Thirtieth  Senatorial  District. 

The  President  —  Is  there  objection  to  receiving  the  memorial?  The  Chair 
hears  none,  and  the  memorial  is  referred  to  the  Committee  on  Civil  Service. 

The  Convention  will  go  into  Committee  of  the  Whole  for  the  consideration 
of  Special  Orders,  and  General  Order  No.  48,  at  the  conclusion.  Will  Mr.  Louis 
Martin  take  the  chair? 

(Mr.  L.  M.  Martin  takes  the  chair.) 

The  Cfhairman  —  The  Convention  is  now  in  Committee  of  the  Wliole  for 
the  consideration  of  the  calendar.  The  matter  under  consideration  now  is 
General  Order  No.  30.    The  Chair  recognizes  Mr.  Latson. 

Mr.  Latson  —  Mr.  Chairman,  this  bill  is  designed  to  correct  something  of 
an  irregular  or  incongruous  situation  that  exists  in  the  Constitution  of  the 
State  of  New  York,  regarding  the  Military  Law  of  the  State  and  the  Acts 
of  Congress. 

Ihe  National  Guard  of  the  State  of  New  York  is  to-day  organized,  equipped, 
disciplined  and  administered  under  the  Military  Law  of  the  State,  and  it 
might  be  somewhat  difficult  to  harmonize  the  provisions  of  that  law  with  the 
technical  provisions  of  our  Constitution.  You  will  observe  that  by  the  Pro- 
posed Amendment  the  words  "  the  chiefs  of  the  several  staflf  departments  "^ 
are  omitted  from  the  present  Constitution,  and  it  may  be  of  some  interest  to 
the  Convention,  Mr.  Chairman,  to  look  back  for  a  moment  to  see  just  what 
those  words  mean  and  what  is  intended  by  the  term  "  chiefs  of  staflf  depart- 
ments." 

The  Constitution  of  1894  followed  in  this  regard  the  provisions  of  the  Con- 
stitution of  1846.  Those  words  were  in  the  former  Constitution,  and  they 
were  retained  in  the  present  (constitution.  But  under  the  Constitution  of 
1846  a  somewhat  diflferent  condition  of  aflfairs  prevailed  as  compared  with 
the  Constitution  of  18Q4.  Our  present  Constitution  contains,  I  think,  the 
first  reference  in  any  Constitution  of  this  State  of  a  classification  of  our 
militia.  And  you  will  observe  that  here  the  Legislature  is  empowered  to 
classify  the  militia  into  the  active  and  reserve.  iBut  under  the  prior  Con- 
stitution of  1846  no  such  classification  was  in  contemplation,  and  that  Con- 
stitution contained  a  mandatory  provision  to  the  eflfect  that  the  entire  militia 
of  this  State,  that  is,  all  able-bodied  men  of  military  age,  should  be  always 
armed,  equipped  and  disciplined.  The  provision  of  the  present  Constitution 
makes  it  mandatory  only  that  the  active  militia  shall  be  equipped  and 
disciplined.  It,  therefore,  comes  about  that  this  reference  to  chiefs  of  staflf 
departments  was  introduced  in  the  former  Constitution,  when  they  had  in 
contemplation  the  entire  militia  as  opposed  to  the  active  militia,  and  as  a 
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result  there  sprang  up  in  this  State  a  great  many  divisions,  and  under  those 
divisions  a  great  many  brigades.  In  fact,  the  State  was  divided  into  certain 
division  districts,  each  under  the  command  of  a  major-general,  and  each  of 
those  division  districts  was  sub-divided  into  brigade  districts,  each  of  which 
was  under  the  command  of  the  brigadier-general,  and  each  brigade  district 
was  in  turn  sub-divided  into  regimental  districts,  each  of  which  was  in  com- 
mand of  the  colonel,  and  each  regimental  district,  in  turn,  was  sub-divided 
into  company  districts,  each  of  which  was  in  command  of  a  captain.  The 
result  was  that  at  one  time  we  had  in  this  State  as  many  as  forty -four 
divisions,  and  something  over  eighty-two  or  eighty-three  brigades,  and  at 
that  time  with  all  of  those  divisiones  there  were  not  in  the  active  service  as 
many  enlisted  men  as  there  are  to-day,  and  I  may  say  that  there  are  not 
to-day  in  the  National  Guard  of  this  -State  quite  enough  to  make  an  entire 
division  under  the  regulations  of  the  Regular  Army  of  the  United  States. 

Well,  the  result  was  that  as  the  plan  was  laid  out  under  the  former  Con- 
stitution, the  Governor  was  empowered  to  appoint  those  various  chiefs  to  the 
staff  departments.  There  were  something  like  ten  of  them  in  addition  to  the 
Adjutant-General,  and  I  will  read  for  a  moment,  the  title  of  those  several 
chiefs:  Ihe  Adjutant-Oeneral,  with  the  rank  of  Major  General;  one  Inspector 
General  who  shall  be  chief  of  Ordnance;  Judge  Advocate  General;  Surgeon- 
General;  Chief  of  Engineers;  Quarter-Master;  General  Paymaster;  General 
Commissary;  General  of  Subsistence;  Greneral  Inspector  of  Rifle  Practice. 

Now  each  of  these  had  the  rank  of  Brigadier-General,  and  they  were  ap- 
pointed by  the  Governor  at  pleasure,  and  appointed,  mark  you,  from  civilian 
life  at  the  pleasure  of  the  Governor.  They  held  office  for  the  term  of  the 
Governor  so  that  each  incoming  Governor  made  from  civilian  life  at  his 
pleasure  ten  or  eleven  new  Brigadier- Generals.  Thus  two  evils  sprung  up, 
one  that  men  from  civilian  life,  without  any  experience  or  training  whatever 
in  military  matters,  were  given  he  title  of  Brigadier- General,  and  in  addition 
to  that  the  National  Guard  every  two  years  passed  into  the  hands  of  a  new 
administration  in  all  of  its  departments  and  in  every  function,  and  the  result 
was  that  very  ludicrous  situations  sometimes  occurred  and  we  have  a  record 
in  the  Adjutant^eneral's  office  of  an  inspection  where  the  Major  General 
attended  with  his  staff,  many  of  whom  were  appointed  from  civilian  life  by 
the  Brigadier- General;  the  Director- General  attended  with  his  staff,  many  of 
whom  were  appointed  from  civilian  life;  the  Colonel  attended  with  his  staff, 
and  the  entire  division  appeared  for  inspection  with  less  than  a  full  com- 
pany—  something  less  than  a  hundred  men. 

The  attempt  on  the  part  of  the  successive  Adjutants  General  to  correct 
this  evil  was  more  or  less  unsuccessful  and  while  they  devoted  themselves  to 
that  task,  the  evil  to  which  I  have  alluded  still  continued  until  the  present 
Military  Law  was  passed  in  1898.  That  Military  Law  constructed  or  re- 
organized the  National  Guard  into  a  single  division,  and  under  that  division 
created  four  brigades.  There  was  a  technical  recognition  of  the  chief  of  the 
staff  departments  and  in  a  certain  section  of  the  Military  Law  these  were 
provided  for,  but  when  the  duties  of  the  Adjutant^General  were  prescribed 
you  will  note  that  the  Adjustant-General  was  called  upon  to  perform  all  the 
duties  of  these  several  chiefs  of  staff  departments,  the  result  being  that  the 
Adjutant- General  in  himself  was  the  chief  of  each  department,  which  led  to 
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some  very  peculiar  correspondence  and  we  have  upon,  the  records  of  the  Adju- 
tantrGeneral's  office  to-day  correspondence  passing  between.  Adjutant  Nelson 
H.  Henry  to  the  Surgeon-General  Nelson  H.  Henry,  and  an  appropriate  en- 
dorsement by  Nelson  H.  Henry  as  Surgeon-General  addressed  to  Nelson  H. 
Henry  as  Adjustant-General,  and  a  further  endorsement  of  Nelson  H.  Henry 
as  Adjutant-General  to  the  Surgeon-General  Nelson  H.  Henry  —  and  thus  the 
form  prescribed  by  the  Constitution  was  preserved  while  in  substance  the 
Military  Law  was  the  basis  of  the  organization  of  the  militia. 

In  the  meantime,  of  course,  they  passied  certain  laws,  and  what  is  known 
as  the  Dick  bill,  passed  in  1903,  provided  that  within  five  years  from  the 
date  of  that  enactment  the  militia  of  the  several  states  should  be  made  to 
conform  to  the  plan  of  organization  adopted  by  the  regular  army  of  the 
United  States.  Later  that  law  was  amended  so  that  in  1908  the  Act  of  Con- 
gress provided  that  "  On  and  after  January  twenty-one,  nineteen  hundred  and 
ten,  the  organization,  armament  and  discipline  of  the  organized  militia  in 
the  several  states  and  territories  and  the  District  of  Columbia  shall  be  the 
same  as  that  which  now  or  hereafter  may  be  prescribed  for  the  Regular  Army 
of  the  United  States  save  in  time  of  peace  or  of  such  general  exceptions  as 
may  be  authorized  by  the  Secretary  of  War."  But  the  State  of  New  York 
had,  as  a  matter  of  fact,  anticipated  precisely  that  command,  and  by  the  en- 
actment of  the  Military  Law,  coming  as  closely  as  possible  to  an  incon- 
sistency with  our  own  Constitution,  it  had  anticipated  the  Act  of  Congress, 
so  that  to-day  the  National  Guard  of  the  State  of  New  York  organized  under 
the  Military  Law  is  organized  in  exact  conformity  with  the  Acts  of  Congress 
even  though  there  is  every  reason  to  conclude  that  that  organization  is  not 
in  strict  accordance  with  the  Constitution  of  the  State.  The  purpose  of  this 
amendment  — 

Mr.  M.  Saxe  (interrupting)  —  Will  the  gentleman  yield  for  a  question? 

Mr.  Latson  —  Certainly,  Mr.  Chairman. 

Mr.  M.  Saxe  —  I  merely  wish  to  inquire  whether  the  Act  of  Congress  to 
which  you  referred  is  the  so-called  Dick  law? 

Mr.  Latson  —  It  was  the  Dick  law.  So  that  the  purpose  of  this  amendment 
is  to  bring  the  Constitution  of  the  State  of  New  York  in  harmony  with  the 
Act  of  our  Legislature  in  the  Military  Law,  and  also  in  harmony  with  the 
Act  of  Congress  known  as  the  Pick  bill.  I  may  say  that  the  Proposed  Amend- 
ment was  originally  conceived  by  a  committee  of  the  National  Guard  known 
as  the  Committee  on  Legislation;  and  the  Conunittee  on  Militia  and  Military 
Affairs  has  been  attended  by  the  Adjutant-General  of  the  State  together  with 
a  number  of  officers  of  the  National  Guard,  all  of  whom  join  in  a  recommenda- 
tion that  favorable  consideration  be  given  to  this  change  in  our  constitutional 
provision. 

Therefore,  Mr.  Chairman,  I  move  you  that  this  proposed  bill  be  reported 
to  the  Convention,  to  be  advanced  for  a  third  reading. 

The  Chairman  —  The  question  is  on  the  motion  of  Mr.  Latson  that  bill 
No.  30,  in  General  Orders,  be  reported  by  the  Committee  of  the  Whole 
favorably  to  the  Convention.  If  there  is  no  objection,  those  in  favor  of 
the  report  will  make  it  manifest  by  saying  Aye,  opposed  No.  The  bill  is 
reported  favorably  to  the  Convention  by  the  Committee  of  the  Whole. 

The  Chair  understands  that  the  next  order  is  General  Order  No.  31.  The 
Chair  recognizes  Mr.  Latson. 
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Mr.  Latson  —  Mr.  Chairman,  this  bill  is  closely  interwoven  with  the  one 
concerning  which  I  have  just  spoken  and  there  may  be  room  for  the  con- 
tention that  in  view  of  the  fact  that  we  have  introduced  in  the  bill  with 
reference  to  which  I  have  just  spoken  the  provisions  that  the  Legislature 
shall  have  power  to  prescribe  the  qualifications  of  Major- Grenerals  and  Aides- 
de-Camp  —  that  the  Legislature  might  be  deemed  not  to  have  such  power 
with  reference  to  commissioned  officers,  and  the  amendment  embodied  in 
Greneral  Order  No.  31  is  for  the  purpose  of  setting  at  rest  any  contention 
in  that  regard  by  the  mere  insertion  of  the  words  "  and  with  such  quali- 
fications ". 

I  may  say  in  this  connection  that  the  Military  Law  of  the  State  pre- 
scribes qualifications  now  for  Major- Generals  and  for  all  commissioned 
officers,  and  that  the  Grovemor  of  the  State  in  making  his  appointments 
has,  eved  since  the  enactment  of  that  law,  recognized  that  qualification, 
and  there  has  never  been  any  doubt  that  the  qualifications  prescribed  by  the 
Legislature  in  this  regard  were  reasonable,  the  only  doubt  being  whetlu 
such  a  law  were  strictly  constitutional  and  in  conformity  with  the  provisions 
of  the  subdivisions  which  we  now  seek  to  amend. 

I  therefore  move,  Mr.  Chairman,  that  this  measiu'e  be  recommended  to 
the  Convention,  to  be  advanced  for  a  third  reading. 

The  Chairman  —  The  question  arises  on  the  motion  of  Mr.  Latson  that 
bill  No.  31,  in  General  Orders,  now  before  the  Committee  of  the  Whole,  be 
reported  by  the  Committee  of  the  Whole  to  the  Convention  favorably.  Those 
in  favor  of  the  motion  by  Mr.  Latson  will  make  it  manifest  by  saying 
Aye,  opposed  No.     The  bill  is  so  reported. 

The  next  order  is  General  Order  No.  33,  on  the  calendar. 

Mr.  Latson. 

Mr.  Latson — 'Mr.  Chairman,  you  will  observe  that  this  bill  changes  tha 
word  "six"  to  "three";  that  is,  that  while  the  present  Constitution  pro- 
vides that  absence  of  an  officer  for  more  than  six  months  may  be  ground 
for  his  dismissal,  the  proposed  amendment  changes  that  term  to  three 
months.  The  purpose  of  this  change  is  to  bring  our  Constitution  into  con- 
formity with  the  Federal  regulation.  The  United  States  Revised  Statutes 
provide  in  this  regard  as  follows:  "The  President  is  authorized  to  drop 
from  the  rolls  of  the  army  for  desertion  any  officer  who  is  absent  from 
duty  three  months  without  leave,  and  no  officer  so  dropped  shall  be  eligible 
for  reappointment,  and  no  officer  in  the  military  or  naval  service  shall  at 
any  time  be  dismissed  from  service  except  upon  and  in  piu'suance  of  the 
sentence  of  a  court  martial  to  that  effect,  or  in  commutation  thereof." 

By  the  adoption  of  this  proposed  amendment  our  Constitution  is  brought 
in  perfect  conformity  with  the  United  States  regulations.  I  move  that  this 
amendment,  Mr.  Chairman,  be  approved  and  recommended  to  the  Conven- 
tion, to  be  advanced  for  a  third  reading. 

The  Chairman  —  The  motion  before  the  House  is  the  motion  of  Mr. 
Latson,  that  General  Order  No.  33  be  approved  and  reported  by  the  Com- 
mittee to  the  Convention.  Those  in  favor  will  say  Aye,  opposed  No.  The 
motion  is  adopted  and  the  proposed  amendment  is  reported  favorably  to 
the  Convention. 

Under  the  resolution  adopted  by  the  Convention,  if  I  understand  it  correctly, 
General  Order  No.  43,  is  next.    The  Chair  resognizes  Mr.  Lindsay. 

Mr.  Lindsay  —  At  the  close  of  my  remarks  on  August  4th,  which  I  pre- 
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sume  most  of  the  members  heard,  and  which  are  to  be  foimd  on  pages  1218 
to  1220  of  the  Record,  I  had  covered  most  of  the  particular  matters  of  which, 
as  Chairman  of  the  Committee,  I  desired  to  speak.  Near  the  close  of  those 
remarks  I  had  read  a  copy  of  a  divorce  proceeding  which  was  taken  from  the 
records  of  1888  of  the  Peacemakers'  Court  of  the  Allegany  and  Cattaraugus 
Reservations.  I  was  about  to  read  another  communication,  a  copy  showing 
how  the  matter  stands  at  this  time  in  those  courts.  And  I  have  here  a  com- 
munication to  the  President  of  the  Convention  which  was  referred  to  my  Com- 
mittee, from  William  £.  Lockner  of  Lockport,  an  attorney  who  has-  for  a 
number  of  years  acted  for  Indians  in  Indian  suits.  He  was  the  attorney 
who  appealed  the  case  to  the  Court  of  Appeals  recently  decided  in  that  court 
on  the  question  of  the  prosecution  of  an  Indian  for  a  crime  committed  against 
another  Indian  on  a  reservation.  He  says :  "  Please  hand  to  your  Committee 
on  Indian  Affairs  the  enclosed  copy  of  divorce  decree  which  a  client  of  mine 
recently  sent  me  from  the  Cattaraugus  Indian  Reservation  in  this  State. 
The  same  speaks  for  itself.  So  much  has  been  written  during  the  past  twenty 
years  upon  the  folly  of  our  tolerating  the  mockery  of  an  Indian  court  system 
upon  certain  reservations  in  this  State  that  it  would  be  useless  for  me  to 
attempt  to  add  anything  further  by  way  of  criticism  thereon.  In  my  judg- 
ment there  is  no  hope  for  the  Indian  until  they  are  treated  as  adults,  made 
citizens,  their  reservations  blotted  out  and  they  themselves  subjected  to  our 
general  law.  I  tell  you  this  after  twenty  years  of  constant  experience  with 
them  and  their  tribal  affairs.  I  believe  the  State  of  New  York,  acting  by 
itself,  has  enough  sovereign  power  to  take  up  the  question  and  apply  the 
remedy.  If  it  does  not  see  fit  to  act,  the  solution  of  this  problem  no  doubt 
will  be  postponed  for  many  years. 

Accompanying  that  is  a  copy  of  a  divorce  granted  on  the  Cattaraugus  Reser- 
vation in  April,  1913,  which  brings  it  pretty  close  down  to  date.  You  will 
see  there  is  a  slight  improvement  over  the  one  which  I  read  in  my  former 
remarks,  and  yet  you  will  notice  this:  that  it  is  a  divorce  granted  upon 
motion  and  granted  upon  default. 
'*At  a  Peacemakers'  Court  held  at  the  office  of  said  Peacemakers  in  and  for 

the  Cattaraugus  Reservation. 

"  State  of  New  York,  this  28th  day  of  April,  1913. 

"This  action  for  a  divorce  having  been  regularly  begun  by  the  process  on 
the  defendant. 
"  King  Scott  vs.  Sarah  Scott. 

"Having  come  on  to  be  tried  and  having  been  tried  this  day  and  after  the 
proof  of  the  plaintiff  having  been  heard  and  argument  of  counsel  for  the 
plaintiff  having  been  heard  and  due  deliberation  having  been  had  thereon, 
defendant  did  not  appear.    It  is  now  on  motion  of  counsel  for  the  plaintiff. 

"  It  is  hereby  ordered  and  adjudged  that  the  bonds  of  matrimony  between 
said  King  Scott  and  Sarah  Scott  be  dissolved  and  the  same  is  hereby  dissolved 
accordingly  and  the  •said  parties  are  and  each  of  them  are  free  from  the  obli- 
gations thereof. 

"Is  is  further  ordered  and  adjudged  that  it  shall  be  lawful  for  the  said 
King  Scott  to  marry  again  in  the  same  manner  as  if  the  said  Sarah  Scott 
was  actually  dead. 

"  WILLIE  JOHN, 
"JACOB    M.    JIMERSON, 

"  Peacemakers." 
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I  take  it  in  that  case  that  it  was  almost  an  ex  parte  proceeding,  and  that  is 
the  latest  thought  that  I  have  of  the  divorce  court  in  the  counties  of  Cat- 
taraugus and  Allegany. 

Now,  all  the  information  of  the  Committee  is  that  there  has  been  practi- 
cally no  improvement  in  these  Peacemakers'  Courts  in  all  these  years.  In  the 
testimony  that  was  taken  in  what  was  known  as  the  Whipple  Committee, 
and  also  by  the  Committee  of  1905  and  1906,  evidence  of  Indians  shows  that 
their  rights  of  property  cannot  be  depended  upon;  that  some  property  is 
assigned  —  a  piece  of  land  —  to  an  Indian.  He  stays  on  there  for  fifteen  or 
twenty  years  perhaps,  and  someone  else  says,  "  That  land  is  mine.  After  the 
death  of  So-andnso's  father,  at  the  death  feast,  it  was  decided  that  that  prop- 
erty belonged  to  me."  He  goes  before  the  Peacemakers  and  they  hear  it,  and 
they  talk  among  themselves  and  generally  talk  it  over,  and  one  of  them  says, 
"  I  was  there  and  I  didn't  hear  anything  said  about  t^at."  But  this  is  all  at 
what  is  known  as  the  death  feast.  The  result  is,  however,  that  someone  with 
some  influence  succeeds  in  getting  that  land  away  from  the  person  who  has 
been  theretofore  in  possession  of  it. 

Now,  in  following  this  evidence  through  I  find  this  to  be  the  case:  That 
those  cases  are  sometimes  appealed  to  the  council;  but  I  don't  recollect  of  a 
single  one  in  which  they  testified  that  the  council  ever  acted.  They  say  it 
seems  to  be  dropped  when  it  goes  to  the  council,  and  the  Indian  has  no 
remedy  because  he  cannot  come  into  the  courts  of  this  State  at  all  to  preserve 
his  property. 

Now,  I  am  going  to  read  a  letter  from  a  full-blooded  Seneca  Indian  woman, 
which  I  received  only  the  other  day.  It  not  only  shows  the  degree  of  intelli- 
gence of  some  of  these  Indians,  but  it  shows  what  the  really  intelligent 
Indian,  who  is  not  mixed  up  with  the  ruling  body,  believes  is  necessary  for 
the  good  of  the  Indians  at  this  time. 

"  Irving,  N.  Y.,  July  27,  1915. 
"Hon.  James  P.  Lindsay, 

Constitutional  Convention,  Albany,  N.  Y.: 

"Dear  Sir: 

"  I  was  very  glad  to  hear,  also  to  read  in  one  of  the  papers  that  the  Com- 
mittee on  Indian  Affairs,  of  which  you  are  Chairman,  had  decided  to  report 
favorably  a  resolution  to  abolish  the  Indian  courts  and  make  all  Indian 
matters  subject  to  the  general  laws  of  the  State. 

"  Being  an  Indian  and  having  always  resided  here  on  the  Reservation,  per- 
sonally I  feel  that  for  the  welfare  of  us  Indians,  our  Indian  matters  should 
be  subject  to  the  laws  of  New  York  State,  for  the  recklessness  of  our  courts 
in  rendering  decisions  is  disgraceful. 

"  Inefficiency  of  our  officers  in  both  Peacemakers'  court  and  Council  causes 
me  to  write  this  letter  in  favor  of  abolishment  of  our  courts.  Some  of  our 
officers  cannot  read  or  write,  understand  very  little  of  the  English  language, 
and  the  chances  are  they  will  be  more  or  less  intoxicated  during  the  Council. 
How  can  one  expect  an  argument  in  the  English  language  to  receive  a  fair 
consideration  in  Peacemakers'  court  and  Council  under  such  conditions? 

*'  What  encouragement  is  there  for  any  of  us  to  try  and  make  improve- 
ments if  we  are  not  going  to  be  protected?    I  feel  certain  if  we  are  not  pro- 
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tected  by  the  laws  of  this  State  in  our  property  rights,  we  cannot  advance 
very  much. 

"  With  the  abolishment  of  our  courts  and  becoming  subject  to  the  laws 
of  your  courts,  I  feel  confident  that  we  will  be  protected  and  justice  will  be 
given  according  to  evidence.  Through  this  agency  we  would  learn  that  there 
is  such  a  thing  as  law  and  that  it  must  be  respected. 

**  Hoping  that  the  resolution  abolishing  our  courts  will  be  adopted  and  that 
you  will  do  all  that  you  can  for  its  advancement,  and  that  by  so  doing  you 
will  be  convinced  that  it  will  be  for  the  permanent  good  and  advancement  of 
us  Indians;  thanking  you  for  all  that  you  may  do  and  have  done,  I  remain, 

*'  Yours  respectfully, 

"  MRS.  PERCIVAL  C.  LAY." 

I  take  it  that  Mrs  Lay  is  probably  a  graduate  of  one  of  the  Indian  schools, 
from  her  writing  and  her  language. 

I  may  say  also  in  1914  there  was  a  law  passed  by  the  Legislature  per- 
mitting an  appeal  from  the  Peacemakers*  Courts  to  the  county  courts  of  the 
county.  That  law  was  repealed  by  the  Legislature  of  last  winter.  When  it 
came  up  before  the  Governor  I  was  approached  by  an  Indian  here  from  the 
reservation,  in  fact,  I  think  the  Indian  missionary  on  the  reservation  at 
Cattaraugus  or  Allegany  or  both,  asking  me  to  take  him  to  the  Governor 
for  the  purpose  of  protesting  against  the  repeal  of  that  law.  I  went  with 
him  to  the  Executive  Chamber  and  foimd  that  the  bill  had  just  been 
signed.  He  was  very  much  disappointed  and  he  said  to  me  '^that  will 
create  murder  among  the  reservations  because  those  Peacemakers  take 
lands  away  from  us  and  they  are  likely  to  commit  murder."  Almost  im- 
mediately one  brother  shot  another  on  that  reservation  over  that  very 
thing  and  my  attention  was  called  to  it  again  to-day  by  a  letter  from 
Mr.  Andrews,  an  attorney  of  Buffalo,  in  which  he  said  it  was  a  direct  result 
of  the  fact  that  they  could  not  appeal  and  could  not  protect  their  rights  on 
the  reservation. 

I  have  here  also  another  letter  from  a  full-blood  Mohawk,  a  graduate  of 
Philadelphia  college  and  living  upon  the  Onondaga  reservation.  He  writes 
more  particularly  in  the  first  part  of  his  letter  as  to  citizenship  of  Indians, 
of  how  much  a  niunber  of  the  Indians  desired  citizenship;  but  he  writes 
some  things  which  I  think  will  be  of  interest  to  this  Convention  and  also 
gives  some  reasons  for  the  action  which  the  Committee  took  in  this  matter. 
He  says,  "It  is  the  intention  of  the  State  to  keep  the  Indians  always  on 
the  abominable  reservation  system,  doling  out  money  and  clothes  to  them? 
Are  they  to  be  treated  as  children  forever?  Is  it  any  wonder  that  over  half 
of  them  use  intoxicants  to  excess  and  that  they  are  on  breeding  ground  for 
dishonesty,  immorality,  indolence,  and  that  over  one-half  of  the  Onondaga 
Indians  are  still  pagans  with  all  the  rites,  ceremonies,  and  dances  in 
vogue  one  hundred  years  ago.  The  younger  generation  should  be  en- 
couraged for  citizenship  and  not  go  back.  The  fact  has  been  that  many  do 
go  back  and  they  have  no  desire  to  be  any  better  than  the  rest. 

*****  I  am  a  Mohawk  Indian,  educated  in  Philadelphia,  Pennsylvania, 
public  school,  graduate  of  Central  High  School,  graduate  of  Dental  Depart- 
ment, University  of  Pennsylvania,  and  am  now  in  the  Methodist  ministry, 
being  pastor  at  Onondaga  Indian  mission.     For  years  I  have  desired  citi- 
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zenship.  I  have  felt  it  a  duty  and  there  is  nothing  I  would  prize  so 
highly.  Are  we  compelled  to  wait  for  the  rest  who  through  the  reservation 
system  have  had  desire  and  ambition  knocked  out  of  them?  Do  we  have 
to  wait  for  the  chiefs?  If  that  is  the  case  then  we  are  a  hopeless  case  for 
they  have  no  idea  of  fostering  such  a  notion." 

He  became  somewhat  eloquent,  reminding  me  of  the  speeches  of  the 
Indians  of  the  olden  times.  In  conclusion  he  says:  "  When  you  see  an 
Indian  in  a  circus  or  a  drunken  one  on  the  street  or  some  selling  baskets 
or  bead  work,  are  you  not  moved  with  pity  for  the  aborigine,  the  first  in- 
habitant of  the  land,  and  his  helpless  condition?  There  are  some  Indians 
who  mean  to  do  better  and  advance  and  be  an  honor  to  the  community. 

"  Give  us  a  chance  to  be  a  man,  to  be  somebody,  to  be  something  in  the 
State,  instead  of  being  classed  with  minors,  imbeciles,  lunatics,  criminals. 
•  *  *  *  Lo !  The  poor  Indian,'  is  an  expression  of  pity,  but  we  merely 
want  a  chance, 

"  Respectfully  yours, 

ct  a 


So  you  see  there  are  a  number  of  these  Indians  who  if  the  opportunity 
were  presented  could  do  something  for  the  other  Indians  on  the  reservation, 
and  it  shows  also  that  Indians  under  proper  conditions  can  become  well 
educated  and  good  citizens. 

I  have  other  letters  tending  in  the  same  direction  but  I  will  not  take 
time  to  read  them. 

I  have  one  letter  from  N.  C.  Patterson,  on  one  of  the  reservations,  and 
one  written  to-day  to  another  member  of  the  Committee  from  Charles 
Dodson,  who  states,  I  believe,  he  is  an  Indian  on  the  Onondaga  reservation, 

But  we  find,  outside  two  or  three  persons  who  have  been  either  president  or 
secretary  or  treasurer  of  the  nation,  most  of  the  Indians  desire  to  be  governed 
by  the  laws  of  the  State.  They  desire  their  property  to  be  protected  by  the 
laws  and  the  courts  of  the  State.  These  officers  of  the  Allegany  and  Cattarau- 
gus reservations  shift  back  and  forth.  One  is  president  one  year  and  the  other 
is  secretary  and  the  other  is  treasurer,  and  shortly  after  that  there  is  another 
shift.  All  the  same  persons  keep  in  office^  As  I  understand  it  the  money  is 
all  handled  by  them  but  the  Indian  himself,  the  ordinary  average  Indian, 
knows  very  little  about  it.  These  Indians  have  been  able  to  come  down  to  the 
Legislature  with  other  persons  interested  with  them  in  keeping  the  Indians 
in  that  condition  because  of  the  financial  benefits  to  be  derived  —  white  men, 
and  they  are  the  only  ones  who  appeared  here.  They  have  succeeded  from  year 
to  year  in  convincing  the  Legislature  that  certain  laws  are  the  laws  for  the 
Indians,  while  the  ordinary  Indian  is  never  heard  from  and  he  is  kept  there 
under  subjection  of  these  ruling  members  and  absolutely  never  knows  if  he 
possibly  saves  up  five  hundred  or  a  thousand  dollars  and  gathers  that  much 
personal  property,  whether  he  has  any  law  to  protect  him  in  his  possession. 
Now  that  is  one  feature  of  it,  so  far  as  Allegany  and  Cattaraugus  and  Tona- 
wanda  reservations  are  concerned. 

But  if  you  go  to  the  other  reservations,  they  have  not  any  law  at  all  except 
a  few  special  laws  made  in  the  last  several  years  for  their  benefit.  In  the 
St.  Hegis  reservation  I  remember  in  the  testimony  in  a  certain  case  they  stated 
that  they  did  not  know  what  law  they  were  subject  to  and  could  not  find 
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out.  Some  told  them  they  were  subject  to  the  State  law,  some  told  them  they 
were  subject  to  the  United  States  law,  and  when  one  of  them  was  asked  what 
should  be  done,  he  said  "  I  think  we  could  go  down  to  the  town  and  get  a 
white  man  and  bring  him  up  here  and  let  him  administer  justice  for  us." 

Now  all  the  Committee  asks  to  do  is  this :  First,  go  and  abolish  these  Peace- 
makers' courts  and  abolish  the  divorce  courts  of  these  reservations.  When 
that  is  done  it  transfers  the  jurisdiction  on  to  the  State  court.  It  is  very 
easily  done  because  they  are  in  the  same  town  and  county  as  the  people  who 
come  under  the  other  courts.  There  is  no  difficulty  about  it  all.  With  those 
courts  abolished,  they  simply  come  under  the  jurisdiction  of  the  courts  of 
their  own  town  and  county. 

Now  that  is  the  actual  fact  with  the  Tuscarora  in  my  county  and  the 
actual  fact  with  a  number  of  the  tribes  in  the  State,  but  it  is  never  certain 
and  has  not  been  for  years  in  this  State  what  rights  an  Indian  has  in  the 
courts  of  this  State.  It  was  decided  some  years  ago  that  an  Indian  had  no 
rights  in  the  courts  of  this  State  imless  they  were  conferred  upon  him  by  the 
State.  Now  the  proposition  of  the  Committee  is  that  those  courts  should  be 
abolished  and  jurisdiction  put  upon  the  courts  among  which  those  people  live 
and  that  the  general  laws  of  this  State  should  apply  to  Indians  as  well  as 
white  men. 

Now  I  know  the  first  impression  is  among  some  members  whose  attention 
has  been  called  to  it  that  possibly  the  laws  of  the  State  are  not  applicable  to 
Indians.  You  will  find  on  investigation  of  the  special  laws  outside  of  the 
court  laws  made  for  the  Indians  —  and  I  have  gone  over  them  a  dozen  times  — 
I  have  an  abstract  of  all  of  them  here  —  that  the  conferring  of  the  general 
statutory  law  upon  the  Indians  will  not  conflict  with  any  of  them  whatever 
so  that  there  is  no  danger  from  that  proposition  at  all.  We  accept  the 
treaties  of  the  United  States,  the  laws  of  the  United  States  and  the  treaties  of 
the  State  of  New  York. 

Now  the  question  has  also  been  raised  and  my  attention  has  been  called  to 
it  by  the  two  Indians  who  wrote,  whether  this  proposition  would  interfere 
with  the  tribal  lands  of  the  different  nations.  It  is  not  intended  to  nor  could 
it  possibly  interfere  in  any  ways  with  the  title  to  the  tribal  lands  of  the 
Indians.  The  tribal  lands  of  the  Seneca  Nation,  which  include  these  two 
reservations,  Allegany  and  Cattaraugus,  are  guaranteed  to  them  by  the 
United  States,  by  a  treaty,  to  them  and  their  descendants  forever  and  nothing 
this  State  could  do,  nothing  the  United  States  could  do  without  the  consent 
of  Massachusetts,  nothing  that  any  of  us  could  do  without  the  consent  of 
the  United  States,  the  state  of  Massachusetts  and  the  State  of  New  York 
could  interfere  at  all  with  the  title  to  those  landB.  Now  all  the  other  lands 
where  they  are  not  held  in  fee  by  the  various  tribes  are  owned  by  the  State 
of  New  York  and  they  are  all  guaranteed  so  far  as  the  possession  is  con- 
cerned. The  title  is  absolutely  in  the  State  of  New  York,  but  they  are 
guaranteed  possession,  possessory  title  to  these  reservations  to  the  Indians 
forever  and  their  descendants  by  treaty,  or  contract  which  they  call  a  treaty. 
So  that  extending  the  laws  to  them  does  not  have  any  effect  whatever  on 
these  tribal  lands.  It  would  have  this  effect  upon  the  descent  of  personal 
property  and  it  would  make  the  State  laws  applicable  to  the  descent  of  per- 
sonal property.  It  would  make  the  State  laws  applicable  to  the  descent  of 
distribution  or  whatever  interest  an  Indian  had  in  the  allotment,  but  that  is 
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no  change  in  the  law  because  our  State  law  has  already  been  held  to  apply. 
Three  or  four  of  the  Appellate  Divisions  within  a  short  time  have  so  held. 
So  that  the  law  we  propose  can  in  no  way  affect  the  Indian  except  to  abolish 
these  courts  and  give  him  the  benefit  of  the  laws  of  the  State  of  New  York. 

Now  it  seems  to  me,  in  conclusion,  that  the  time  has  come  when  the 
Indian  should  have  some  recognition  in  our  Constitution.  These  people  had 
for  their  dominion  the  entire  State  of  New  York  before  our  ancestors  ever 
had  anything  to  do  with  them.  We  have  never  recognized  them  in  the 
Constitution  of  the  State  of  New  York,  further  than  to  say  that  a  contract 
for  the  sale  of  their  lands  could  not  be  made  without  the  State  of  New  York, 
and  it  was  not  necessary  for  us  to  do  that  because  that  was  protected  by  the 
United  States  law,  or  by  the  State  treaty. 

We  have  treated  them  as  children  for  a  century  and  a  half  and  they  are  no 
nearer  civilization  and  citizenship  in  this  State,  suited  for  it,  than  they  were 
half  a  century  ago  and  it  is  because  of  this  very  fact  that  they  do  not  know 
whether  they  are  governed  by  the  laws  of  the  State  of  New  York  or  not. 
Some  of  them  think  that  the  United  States  has  complete  control  of  them, 
consequently  they  just  go  along  living  from  day  to  day,  from  generation  to 
generation,  without  any  ambition,  and  without  any  idea  of  where  they  are 
going  to  land  in  the  end  so  far  as  citizenship  in  the  State  of  New  York  is 
concerned. 

The  Negro  brought  to  this  country  a  savage  after,  many  of  them,  after 
the  American  Indian  became  subject  to  our  loving  care  in  this  State,  has  gone 
through  a  long  period  of  slavery;  has  had  absolutely  no  education,  no  train- 
ing, probably,  when  first  brought  across  had  no  knowledge  of  our  language, 
and  yet  to-day  he  has  become  possessed  of  full  citizenship  and,  except  for 
a  few  State  reservations  in  the  matter  of  educational  qualifications,  is  a 
voter  in  every  State  in  the  Union. 

We  have  been  away  behind  in  our  treatment  of  the  Indians  in  this  State. 
It  has  been  my  pleasure  to  live  in  the  western  states  prior  to  twenty  years 
ago  all  my  early  life,  and  I  am  surprised  that  in  that  State,  a  new  State 
that  has  been  admitted  in  the  last  half  century,  thousands  and  thousands  of 
Indians  have  been  made  citizens  by  the  United  States.  Not  naturalized 
but  declared  to  be  citizens  with  the  rights  of  citizenship.  Indians  who  were 
absolute  savages  when  we  were  passing  laws  here  for  the  government  of 
those  Indians.  Take  it  out  in  the  Indian  Territory;  they  have  Indians  there 
that  are  the  wealthiest  men  in  the  country,  with  large  properties,  and  all 
through  the  fact  that  their  property  was  allotted  to  them  and  they  came  to 
realize  that  they  had  something  to  do  with  the  government.  And  they  are 
just  as  good  citizens,  just  as  intelligent  as  any  of  the  citizens  there. 

Now  if  we  ever  expect  to  get  rid  of  this  blot  of  the  reservations  and  of  a 
people  in  tutelage  in  this  State,  and  of  the  vile  provisions  in  regard  to 
marriage  and  divorce,  we  have  got  to  do  something.  The  committee  has 
gone  as  far  as  it  thinks  it  could  at  this  time.  We  cannot,  of  course,  grant 
citizenship  to  the  Indians.  That  is  a  governmental  matter,  if  it  is  neces- 
sary, but  we  can  give  them  the  benefits  of  our  courts  and  the  benefit  of  our 
laws  and  tell  them  that  they  are  governed  by  the  laws  of  this  State.  I  tell 
you  that  it  will  go  a  long  ways  towards  bringing  about  reforms;  that, 
eventually,  when  the  United  States  can  abolish  these  reservations  on  which 
they  are  hampered  now  by  an  outstanding  right  as  to  two  of  them,  it  will 
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go  a  long  ways  towards  the  final  act  of  the  abolishing  of  the  reservations 
and  the  full  citizenship  of  the  Indian  and  the  absorption  of  these  Indians 
into  our  citizenship. 

Mr.  Reeves  —  I  have  been  asked  by  the  Chairman  of  the  Committee  on 
Bill  of  Rights  to  report  that  the  two  amendments,  Introductory  Nos.  279  and 
439,  were  referred  to  our  committee  for  our  opinion  and  those  two  have 
practically  been  incorporated  in  this  which  is  before  the  Convention  to-night. 

The  primary  question  that  was  discussed  and  worked  upon  by  the  Bill 
of  Rights  Committee  was  the  question  whether  or  not  the  abolition  of  these 
special  Indian  Courts  would  affect-  the  titles  to  the  real  property  that  these 
Indians  hold;  whether,  for  example,  it  would  be  possible  for  shrewd  specu- 
lators to  get  in  there  and  get  interests  in  property  and  then  bring  partition 
suit,  or  suits  to  quiet  titles  against  the  Indians  and  unfairly  deprive  them 
of  their  interest  in  the  land.  We  held  several  conferences,  through  a  sub- 
committee with  the  sub-committee  of  the  Committee  on  Indian  Affairs  and 
went  especially  into  the  question  of  titles  quite  carefully,  and  we  report  that 
we  are  in  entire  accord  with  the  Proposed  Amendments. 

The  Indians'  interests  in  the  real  property  is  simply  that  of  occupation. 
In  a  good  many  of  the  cases  the  Federal  Government  still  controls  the  dispo- 
sition of  their  lands.  The  State  of  New  York  holds  its  hand  upon  them  and 
the  fee  cannot  be  disposed  of  or  partitioned  or  taken  from  them  without  the 
consent  of  the  State,  and  we  find  in  some  instances  by  virtue  of  treaties  be- 
tween the  State  of  New  York  and  the  State  of  Massachusetts,  even  the  con- 
sent of  the  latter  state  would  have  to  be  obtained  to  take  the  titles  out  of 
these  reservations  and  deprive  the  Indians  of  them  and  to  pass  them  over  to 
outsiders.  We  may  find  a  few  instances,  for  example,  among  the  Shinnecock 
Indians  where  titles  in  fee  simple  have  been  transferred  to  them,  but  to 
carry  over  all  the  trials  and  proceedings  from  these  half-hearted  Indian 
courts  to  the  State  courts  will  not  affect  those  titles  or  give  any  disadvan- 
tageous proceedings  against  the  Indians  that  would  not  exist  under  the  pres- 
ent law,  and,  therefore,  we  concur  in  this  report  and  hope  it  will  be  adopted. 

Mr.  Wood  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Wood. 

Mr.  Wood  —  I  am  interested  in  the  Tonawanda  band  of  Seneca  Indians, 
for  the  reason  that  the  reservation,  consisting  of  about  7,500  acres,  lies 
almost  entirely  in  the  county  of  Grenesee,  in  which  county  I  reside. 

I  was  attorney  for  this  band  for  six  years,  while  I  was  district  attorney  of 
the  coimty,  and  therefore  I  am  more  or  less  familiar  with  that  reservation 
and  with  the  Indians  residing  on  the  same,  I  am  somewhat  familiar  with 
the  Peacemakers*  Court  on  that  reservation,  consisting  of  three  peacemak- 
ers, elected  annually  on  the  short  ballot,  with  the  President  and  Clerk. 
Although  I  have  never  attempted  to  practice  in  the  court,  I  have,  however, 
listened  to  some  of  the  trials  held  before  the  Peacemakers  and  it  is  a  de- 
light to  listen,  because  in  those  courts  the  question  of  evidence  does  not  cut 
any  figure,  and  upon  the  question  of  exhibits,  if  a  trial  was  taking  place 
regarding  the  ownership  of  a  horse,  that  would  be  in  court  as  an  exhibit. 

This  court,  while  one  of  first  resort,  is  not  by  any  means  a  court  of  last 
resort,  for  an  appeal  lies  from  the  decisions  of  this  tribunal,  to  a  court  con- 
sisting of  six  chiefs,  and  they  are  the  Appellate  Division,  so-called,  and  re- 
view not  only  the  law,  but  the  facts  or  anything  else  that  comes  imder  their 
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observation,  and  when  you  get  through  with  the  Appellate  Court  —  after 
judgment  is  rendered  in  favor  of  one  Indian  as  against  another,  it  then 
comes  to  be  enforced  by  suit  before  a  justice  of  the  peace  of  the  town  of 
Alabama  or  another  town  which  may  be  adjoining  or  which  may  be  a  part  of 
the  reservation. 

Now,  it  seems  to  me  that  when  the  Legislature  in  codifying  the  laws  a  few 
years  ago  created  this  Court  of  Appeals  and  fixed  the  fees  at  six  cents,  and 
decided  that  the  sachem  chiefs  of  the  so-called  band  of  Seneca  Indians  were 
entitled  to  25  cents  each  for  their  services,  they  sort  of  belittled  the  court. 

>iow,  this  court,  I  think,  the  Peacemaker's  Court,  should  be  abolished,  and 
it  would  thereby  dispose  of  this  Appellate  Court.  I  do  not  know  whether 
the  matter  of  abolishing  this  court  —  I  do  not  know  whether  a  copy  of  the 
bill  was  sent  to  the  Committee  on  the  Judiciary  or  not,  but  I  assume  that  it 
was  not. 

Now,  when  they  come  to  abolish  this  court,  I  trust  that  the  members  of 
this  Committee  will  think  of  this  portion  of  the  scriptures :  "  Blessed  are 
the  Peacemakers  for  they  shall  be  called  the  children  of  God."  I  assume 
they  have  taken  that  into  account. 

There  is  one  matter,  however,  that  disturbs  me  somewhat,  and  that  is 
this:  As  we  all  know,  there  were  six  nations  of  Indians  called  the  Senecas, 
Cayugas,  Oneidas,  Onondagas,  Mohawks  and  afterwards,  one  tribe,  I  don't 
know  what  became  of  it,  but  the  Tucaroras  took  their  place,  and  that  nfade 
the  six  nations. 

Now,  in  this  amendment, —  this  Tonawanda  band  of  Seneca  Indians  is  a 
band.  It  is  not  a  nation.  It  is  a  band  of  the  Senecas.  They  are  described 
in  this  amendment  as  Peacemakers  Court  of  the  Tonawanda  band  of  the  Seneca 
nation,  and  so  forth,  is  abolished.  Now,  I  understand  from  the  Chairman  of 
the  Committee,  and  others  upon  that  Committee,  that  they  got  their  au- 
thority for  calling  them  a  nation,  from  the  general  laws. 

Now,  if  the  Legislature  has  made  a  mistake  in  designating  the  Tonawanda 
hand  as  a  nation,  I  do  not  think  it  should  go  into  the  Constitution  as  a 
nation,  when  as  a  matter  of  fact,  they  are  but  a  band.  Some  of  the  other 
amendments  here  I  do  not  think  would  affect  any  other  matters  in  connection 
with  the  band,  although  there  is  a  custom  prevailing  in  the  Tonawanda  band 
whereby  white  men  are  adopted  into  the  band  and  are  given  various  titles, 
various  names.  I  always  decline  that  honor,  fearing  that  they  might  confer 
upon  me  the  title  of  White  Beard,  Bald  Head,  or  High-Bald,  or  something 
of  that  character. 

If  I  could  have  been  assured  that  the  title  or  name  given  to  me  was  some- 
thing like  those  conferred  upon  members  of  my  wife's  family  —  she  was  ad- 
mitted, and  named  the  "  White  Dove  "  —  I  might  have  stood  for  adoption. 

Mr.  Westwood  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Westwood. 

Mr.  Westwood  —  I  assume  that  this  Committee  is  ready  to  vote  upon  this 
proposition.  I  do  not  understand  there  is  any  opposition  to  it,  and,  with  the 
exception  of  a  matter  which  I  understand  Mr.  J.  L.  O'Brian  intends  to  present, 
I  fancy  there  will  be  no  one  that  wants  to  discuss  it  and  I  shall  not  do  so. 
I  do  want  to  say,  however,  that  in  the  51st  Senatorial  District,  from  which 
both  Mr.  Wliipple  and  myself  come,  there  are  two  Indian  reservations  and 
the  question  is  therefore  a  live  one  for  us.    -Mr.  Whipple  feels  very  strongly 
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that  this  Proposed  Amendment  sihould  go  through  —  so  do  I  —  but  he  has  con- 
sumed so  much  time  in  the  Convention  to-day  that  he  feels  a  little  timid  about 
occupying  any  more  of  the  Record. 

I  shall  not  say  anything  further  than  this,  that  in  the  Senatorial  District 
where  are  located  the  two  reservations  of  which  I  speak,  the  sentiment  is 
practically  unanimous  that  this,  or  this  in  substance,  should  be  done.  I  will 
not  assign  reasons  for  it,  because  I  do  not  believe  it  is  necessary,  and  the 
Proposed  Constitutional  Amendment  ought,  we  think,  to  pass. 

Mr.  J.  L.  O'Brian  —  Mr.  Chairman. 

Mr.  Weed  —  Mr.  Chairman. 

The  Chairman  —  The  Chair  recognizes  Mr.  Weed. 

Mr.  Weed  —  I  would  like  to  ask  the  Chairman  of  the  Committee  whether 
this  phrase  — "  Except  as  otherwise  provided  by  the  treaties  of  this  state, 
and  the  Constitution,  treaties  and  laws  of  the  United  States,  all  general  laws 
of  the  state,  whenever  enacted,  shall  apply  to  and  be  binding  upon,  all  the 
Indians  within  the  state,"  grants  them  any  right  of  citizenship. 

Mr.  Lindsay  —  It  does  not.  I  just  want  to  speak  of  one  matter  which 
Delegate  Wood  spoke  of,  as  to  our  reasons  for  the  use  of  the  words  "  Tona- 
wanda  Nation ".  Unfortunately,  the  State  in  conferring  these  courts  upon 
these  Indians  defined  what  was  Tonawanda  nation  and  the  Seneca  nation,  and 
we  have  used  the  expression  used  in  the  courts  and  I  will  read  Section  40 
of  the  Indian  Law: 

"  Section  40.  Use  of  terms.  In  this  chapter  the  Seneca  Indians  residing  on 
the  Allegany  and  Cattaraugus  reservations  are  designated  the  Seneca  nation, 
and  the  Seneca  Indians  residing  on  the  Tonawanda  reservation,  are  desig- 
nated the  Tonawanda  Nation.  »  *  *  The  councilors  of  the  Seneca  nation, 
and  the  chiefs  of  the  Tonawanda  nation,  in  council  assembled,  are  designated, 
in  this  chapter,  the  council  of  each  of  such  nations  respectively." 

Then  in  Section  41,  it  says: 

*'  Section  41.  Enumeration  of  officers.  The  government  of  the  Seneca  nation 
by  chiefs  is  abolished.  Each  nation  shall  have  as  officers  a  clerk  and  a  treas- 
urer. The  Tonawanda  nation  shall  have  a  marshal  and  three  peacemakers," 
etc. 

So  that  the  law  itself  keeps  calling  them  the  Tonawanda  nation  and  we 
thought,  of  course,  we  had  to  use  the  term  that  the  statute  had  conferred 
the  courts  upon  them  imder.     They  are  really  a  band  of  the  Seneca  nation. 

Mr.  Unger  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Unger. 

Mr.  Unger  —  I  simply  want  to  ask  the  Chairman  of  the  Committee  one 
question. 

The  Chairman  —  Does  the  gentleman  yield  for  a  question  ? 

Mr.  Unger  —  Mr.  Lindsay,  what  is  the  reason  for  putting  this  in  the  Con- 
stitution?   Is  not  this  purely  a  legislative  matter? 

Mr.  Lindsay  —  I  don't  think  so.  The  Constitution  is  for  the  purpose  of 
preserving  and  guaranteeing  certain  rights  to  the  inhabitants  of  this  State. 
We  have  guaranteed  the  rights  to  everybody  else  in  the  State  except  some 
six  thousand  members  of  the  original  inhabitants  of  the  State,  and  I  think  it 
is  high  time  that  they  liad  a  place  in  the  Constitution.  But,  practically, 
the  reason  is  this:  After  all  the  reports  of  which  I  have  spoken,  the  Legis- 
lature has  not  done  a  single  thing  to  carry  out  the  recommendations  of  those 
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courts,  or  any  recommendations  that  have  ever  been  made  in  this  State. 
What  they  have  done  is  this:  There  are  about,  say,  three  Indians  that  control 
affairs.  As  I  say,  they  shift  the  offices  back  and  forth.  With  them  come 
down  a  certain  number  of  persons  who  are  interested  in  the  oil  lands 
of  the  Indians  or  matters  of  that  sort,  and  they  want  persons  to  deal  with, 
and  it  is  very  convenient  to  deal  with  these  three  or  four  persons  who  are 
running  that  nation.  They  come  to  the  Legislature  and  the  legislators,  as  a 
rule,  pay  no  attention  to  it.  They  ask  that  a  bill  be  passed.  No  one  wants 
to  give  any  attention  to  it  and  it  is  passed.  Some  one  else  who  wants  to 
take  care  of  the  rights  of  the  Indians  comes  to  the  Legislature  and  gets  a  bill 
passed,  such  as  I  spoke  of,  allowing  an  appeal  to  these  Indians  to  the  county 
court.  It  gets  through,  but  the  next  winter  those  same  parties  come  down 
and  liave  it  repealed.  Now  for  forty  years  that  has  been  going  on  and  not 
a  thing  has  been  done  to  protect  the  ordinary  Indian  in  relation  to  his  prop- 
erty and  I  think  it  is  high  time  that  they  had  some  protection  in  the  Con- 
stitution so  that  they  may  know  that  their  rights  will  be  protected  in  the 
courts  of  the  State,  the  same  as  those  of  a  white  man. 

Away  out  in  Nebraska  the  Constitution  of  that  State  years  ago  when  the 
State  was  organized  said  that  no  person  should  be  denied  the  rights  of  the 
courts  of  the  State  and  Justice  Brewer  in  construing  this  section  said  that 
it  permitted  any  Indian  within  the  State  to  bring  any  action  in  the  courts 
of  the  State,  iind  he  was  protected  by  it  because  that  was  in  the  Constitution. 
Such  provisions  are  in  many  Constitutions  of  the  western  States.  New  York, 
as  I  said  before,  is  behind  all  of  them  and  has  never  said  anything  in  its 
Constitution  in  the  way  of  protection  of  these  original  inhabitants. 

Mr.  J.  L.  O^Brian  —  Mr.  Chairman. 

The  Chairman  —  The  Chair  recognizes  the  gentleman  from  Erie,  Mr. 
O'Brian. 

Mr.  J.  L.  O 'Brian  —  Mr.  Chairman,  I  am  very  heartily  in  favor  of  this 
amendment  and  I  trust  that  there  will  be  no  doubt  about  its  passage.  The 
Indians  in  this  State  have  fallen  down  into  the  abyss  between  the  sovereignty 
of  the  nation  and  the  sovereignty  of  the  State,  with  the  result  that  for  many 
years  no  one  has  paid  any  attention  to  them.  The  status  of  the  Indians  in 
the  State  has  been  unsettled,  as  a  matter  of  law,  until  very  recent  occurrences 
in  our  courts,  and  evidently  without  the  care  of  any  Indian  agent  —  these 
great  reservations  in  western  New  York  are  not  patrolled  by  any  force  in 
behalf  of  the  Federal  Government,  nor  are  they  patrolled  by  any  force  in 
behalf  of  the  State  government.  Serious  crimes  occur  there.  Murders  some- 
times go  unpunished.  The  whole  history  of  the  two  sovereignties  toward  the 
Indian  tribes  has  been  one  of  shameful  neglect;  and,  as  the  last  speaker,  the 
chairman,  said,  the  Legislature  of  the  State  of  New  York  unquestionably  has 
been  remiss  in  its  duty  towards  these  dependent  people. 

The  courts  have  been  subject  to  most  serious  criticism  as  far  back  as  any 
one  can  remember.  During  the  time  that  I  was  federal  attorney  in  western 
New  York  I  had  the  privilege  of  acting  as  adviser  under  some  of  the  old 
treaties  for  some  of  these  tribes;  that  is,  when  they  could  not  get  the  ad- 
vice they  wished  from  some  one  else  they  came  to  me.  I  became  quite  thor* 
oughly  familiar  with  their  method  of  administering  justice,  so-called,  and 
all  that  Mr.  Wood  says  and  all  that  Mr.  Lindsay  says  is  absolutely  true, 
and  a  great  deal  more  might  be  said.     Their  courts  are  inefficient,  partly 
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because  they  permit  a  certain  variety  of  white  lawyer  to  practice  in  those 
courts.  These  lawyers  have  the  Indian  names  that  Delegate  Wood  has  re- 
ferred to.  I  never  lieard  one  of  them  called  White  Dove,  but  I  know  that 
some  are  called  Gray  Wolf  and  Hungry  Dog  in  the  Indian  dialect,  and  this 
small  coterie  of  lawyers  practice  in  these  Peacemakers'  Courts.  If  the  Peace- 
makers' Courts  were  allowed  to  go  along  as  they  were  in  the  ancient  tribes, 
when  men  of  integrity  among  the  Indians  came  and  plead  causes  for  other 
Indians,  that  would  be  one  thing;  but  they  have  been  made  the  instruments 
of  oppression.  Many  of  the  so-called  Indians  are  people  as  white  as 
you  are;  and  the  strange  thing  is,  and  the  sad  thing,  that  the  whiter  they 
aie  the  more  dangerous  they  are  to  the  Indian  —  the  fellow-Indian. 

Now,  I  think  that  something  should  be  done,  and  I  think  that  the  Com- 
mittee on  Relations  to  the  Indians  deserves  a  great  deal  of  credit  for  the 
painstaking  work  they  have  done  in  this  field.  Legislature  after  Legislature 
—  and  I  can  speak  from  my  own  personal  knowledge  —  has  gone  on  neglect- 
ing this  subject  for  fifteen,  twenty  or  perhaps  thirty  years,  ever  since  the 
time  that  Commissioner  Whipple  drew  his  report,  which  is  to-day,  by  the 
way,  the  leading  authority  in  the  way  of  a  text  book  upon  Indian  relations 
in  this  State.  To  embody  this  in  the  Constitution  will  enable  us  to  sweep 
away  these  courts,  which  are  not  courts  of  justice,  which  are  not  Indian 
courts,  but  wliich  simply  are  instrumentalities  through  which  the  wicked 
prey  upon  the  unsuspecting.  The  Indian  is  a  simple  person  still,  when  left 
to  his  own  devices.  He  is  easily  imposed  upon,  and  he  has  been  made  the 
victim,  as  I  have  said  now  two  or  three  times,  over  and  over  again,  through 
the  instrumentality  of  these  courts. 

I  was  going  to  suggest,  in  the  interest  of  accuracy,  an  amendment  in  line 
6  of  this  bill.  I  do  not  care  to  suggest  it  unless  it  is  satisfactory  to  the 
Chairman  of  the  Committee,  because  I  am  very  much  in  favor  of  the  passage 
of  the  bill. 

It  seemed  to  me  that  in  line  6,  page  2,  the  expression  "  and  be  binding 
upon  "  was  an  expression  which  has  no  fixed  statutory  definition  and  is  some- 
what awkward  as  a  phrase  to  include  in  the  Constitution.  The  other  expression 
"  whenever  enacted  ",  it  seemed  to  me  —  I  may  be  mistaken  about  it — but  it 
seemed  to  me  that  that  expression  might  lead  to  some  doubt  in  interpreting 
the  section  as  to  whether  it  was  intended  to  have  a  retroactive  force.  In 
the  interest  of  clearness  I  will  suggest  an  amendment,  if  agreeable  to  the 
Chairman :  On  page  2,  line  6,  strike  out  the  words  "  whenever  enacted " 
and  also  the  words  "  and  be  binding  upon  "  so  that  the  section  would  then 
read  "  Except  as  otherwise  provided  by  the  treaties  of  this  State,  and  the 
Constitution,  treaties  and  laws  of  the  United  States,  all  general  laws  of  the 
Slate  shall  apply  to  all  Indians  within  the  State."  I  should  like  to  offer 
this  amendment,  if  it  is  agreeable  to  the  Chairman  of  the  Committee. 

Mr.  Lindsay  —  Mr.  Chairman,  we  have  no  objection  to  that.  In  regard  to 
the  words  "  whenever  enacted  ",  on  further  consideration,  we  believe  on  further 
consideration  it  is  not  necessary  to  have  them.  I  agree  with  Mr.  O'Brian 
that  the  words  "  and  be  binding  upon  "  may  as  well  be  left  out;  in  fact,  I  had 
so  made  up  my  mind  for  some  time  before.  The  words  "  and  be  binding  upon  *' 
are  simply  words  that  I  employed  in  the  original  amendment,  just  as  I 
sketched  them  out,  and  they  were  retained.  I  don't  see  any  particular  use 
for  them. 
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A  Delegate  —  Question. 

The  Chairman  —  The  question  is  on  the  amendment  oflfered  by  Mr.  0*Brian, 
.  Mr.  H.  B.  Smith  —  Mr.  Chairman,  I  suppose  I  am  responsible  for  that 
language.  While,  like  Mr.  Marshall,  I  am  not  a  stickler  on  language,  never- 
theless, I  do  not  want  it  to  be  held  to  be  the  construction  that  it  applies  only 
to  the  general  laws  in  force  now.  Of  course,  the  words  "and  be  binding 
upon"  are  words  which  are  used  many  times.  They  may  be  old-fashioned 
English,  but  they  appear  many  times  in  the  statutes  of  this  State  and  have 
appeared  many  times  for  the  past  twenty  years,  which  perhaps  has  had 
something  to  do  with  their  insertion.  There  cannot  be  any  ambiguity  about 
them.  They  mean  what  they  say.  They  are  possibly  surplusage.  If  the 
judgment  of  the  Committee  is  that  they  are  surplusage,  I  am  perfectly  willing 
to  consent  that  they  go  out. 

But  the  other  proposition  —  the  Constitution,  of  course,  should  provide  a 
date  when  it  takes  eflfect.  Now  perhaps  the  words  "  now  or  hereafter  in  force  " 
is  the  exact  language  that  we  want,  and  that  I  will  take.  Perhaps  "when- 
ever enacted  "  refers  to  its  possible  effect  or  some  time  in  the  distant  past, 
but  "now  or  hereafter  in  force"  I  think  is  the  correct  language. 

Mr.  J.  L.  O'Brian  —  Mr.  Chairman,  I  think  that  the  words  suggested  would 
be  better,  and  I  therefore  withdraw  that  part  of  my  preferred  amendment. 

The  Chairman  —  The  Chair  is  uncertain  now  as  to  what  you  withhold.  Is 
it  the  amendment  with  reference  to  "  whenever  enacted "  ? 

Mr.  J.  L.  O'Brian  —  My  amendment  reads,  strike  out  the  words  "  whenever 
enacted  "  and  instead  insert  the  words  "  now  or  hereafter  in  force."  That  is 
entirely  agreeable  to  me  and  I  think  it  is  still  more  clear. 

The  Chairman  —  The  question  before  the  Committee  is  on  the  amendment 
as  now  corrected  and  offered  by  Mr.  CBrian.  Will  the  Clerk  read  it  so  that 
there  can  be  no  mistake  about  the  language? 

The  Secretary  —  Page  2,  line  6,  strike  out  the  words  "  whenever  enacted  " 
and  insert  in  place  thereof  "  now  or  hereafter  in  force." 

The  Chairman — Are  you  ready  for  the  question? 

A  Delegate  —  Question. 

The  Chairman — All  those  in  favor  of  the  amendment  as  proposed  will 
say  Aye,  contrary  No.    The  amendment  is  adopted. 

The  Chair  recognizes  Mr.  Leggett. 

Mr.  J.  L.  O'Brian  —  Then  there  is  the  remainder  of  my  amendment,  which 
phrase  I  thought  was  tautological.  If  the  general  laws  of  the  State  apply 
to  all  Indians  in  the  State,  I  think  there  is  nothing  to  be  added  by  the  expres- 
sion "  and  shall  be  binding  upon."  I  understood  Mr.  Lindsay  to  say  that  he 
did  not  object  to  that. 

Mr.  Lindsay  —  I  supposed  that  was  embodied  in  your  amendment,  that  the 
words  "  and  be  binding  upon  "  would  be  stricken  out. 

Mr.  J.  L.  O'Brian  —  May  a  vote  be  taken  upon  the  motion  to  strike  out 
the  words  "  and  be  binding  upon  "  ? 

The  Chairman  —  The  amendment  offered  by  Mr.  O'Brian  is  to  strike  out 
the  words  on  page  2,  line  6,  "  and  be  binding  upon  ".  Those  in  favor  will 
say  Aye,  opposed  No.     The  amendment  is  adopted. 

Mr.  Leggett. 

Mr.  Leggett  —  Mr.  Chairman,  I  merely  wanted  to  say  that,  inasmuch  as  I 
live  within  sight  of  one  of  these  Seneca  reservations  and  am  somewhat  familiar 
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with  the  conditions  —  I  want  to  add  my  testimony  to  that  of  the  members  of 
the  CJommittee  that  the  conditions  are  as  they  have  related  them,  and  that  it 
is  very  appropriate  and  necessary  that  this  proposal  be  adopted  in  justice  to 
the  poor  Indians. 

A  Delegate  —  Question. 

Mr.  Hale  —  Mr.  Chairman,  I  do  not  think  that  the  discussion  is  complete 
without  reference  to  the  St.  Regis  tribe,  and  I  want  to  concur,  in  their  behalf. 

Mr.  Sanders  —  Mr.  Chairman,  I  would  like  to  call  attention  to  this  fact, 
in  connection  with  this  Proposed  Amendment.  On  lines  1  and  2,  page  2,  we 
find  this  language: 

*'A11  actions  and  proceedings  now  pending  in  such  courts  and  agencies  of 
the  Indian  nations  and  tribes  shall  be  transferred  for  determination  to  the 
proper  courts  of  the  State." 

I  would  like  to  ask  the  Chairman  of  the  Committee  what  would  be  the  effect 
of  this  provision  upon  a  proceeding  pending  in  the  Peacemakers'  Court  of 
which  two  courts  of  the  State  would  have  direct  jurisdiction? 

The  Chairman  —  Does  the  Chairman  of  the  Comnjittee  yield  for  the 
question? 

Mr.  Lindsay  — Of  course,  there  are  not  likely  to  be  many  cases  pending. 
My  judgment  is  that  if  a  case  was  pending  undetermined  in  the  courts  when 
the  courts  were  abolished  by  the  adoption  of  the  Constitution  by  the  people 
the  case  would  fall  to  the  ground.  If  the  party  wanted  to  continue  his  case, 
he  would  have  to  transfer  it  to  the  State  courts  and  they  would  continue 
with  the  case  there. 

Mr.  Sanders  —  Will  the  gentleman  yield  to  a  further  question  ?  The  words 
I  refer  to  are  "  all  actions  and  proceedings  *  *  *  shall  be  transferred  for 
determination  to  the  proper  courts  of  the  state  ". 

Mr.  Lindsay  —  Well,  I  thought  I  had  answered  that.  If  the  case  is  pend- 
ing and  the  courts  go  out  of  existence,  automatically  they  go  into  the  State 
Court  within  the  jurisdiction  of  the  Justice  of  the  Peace,  as  it  would  have  to 
be  if  transferred  to  the  nearest  justice. 

Mr.  Sanders  —  Suppose  it  were  an  action  to  recover  damages  in  the  sum  of 
two  hundred  dollars.  It  would  be  within  the  jurisdiction  of  a  Justice  of  the 
Peace,  and  it  would  also  be  within  the  jurisdiction  of  the  Supreme  Court  and 
the  County  Court. 

Mr.  Lindsay — Well,  that  statement  does  not  apply,  because  the  Indiad^ 
courts  cannot  render  a  judgment  to  exceed  one  hundred  dollars  —  couldn't 
get  into  the  two  courts. 

Mr.  Sanders  —  Well,  then  —  I  don't  think  that  answers  it,  because  aii  action 
to  recover  damages  for  seventy-five  dollars  would  be  equally  within  the  juris- 
diction of  the  Supreme  Court  and  the  Justice  Court. 

Mr.  Lindsay  —  I  understood  that  this  wording  that  was  used,  I  think,  Mr. 
vVhipple,  is  the  exact  words  that  were  used  in  transferring  the  jurisdiction 
of  the  courts  in  1894. 

Mr.  Westwood  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Westwood  has  the  floor. 

Mr.  Westwood  —  Mr.  Chairman,  I  see  no  diflSculty  with  the  language 
referred  to  by  Mr.  Sanders.  The  same  question  came  to  my  mind  as  I 
read  over  this  bill,  and  as  I  understand  it  the  proposition  he  makes  is  this: 
That  unless  the  provision  of  our  Propose  Amendment  goes  more  into  detail 
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it  may  not  cover  cases  now  pending,  of  which  two  or  more  State  courts 
would  have  concurrent  jurisdiction.  Some  of  those  pending  cases  will  easily 
resolve  themselves  into  the  correct  court  where  the  demand  is  small  enough 
to  go  into  the  Justice  Court,  by  reason  of  diversity  of  residence,  so  they 
could  not  get  into  the  Justice  Court  and  would  have  to  go  into  County  or 
Supreme  Court.  But  it  would  seem  to  me  to  be  a  perfectly  fair  construction 
of  this  act  that  where  a  case  was  pending  of  which  the  two  or  more  State 
courts  would  have  concurrent  jurisdiction,  the  plaintiff  in  the  Indian  court 
would  have  the  same  right  by  motion  in  either  one  of  these  three  courts 
to  select  which  one  of  the  three  courts  having  concurrent  jurisdiction  he 
proposed  to  prosecute  his  case  in,  that  he  would  be  compelled  to  make  if  he 
were  bringing  his  action  originally  in  the  State  courts.  Without  doubt  he 
will  have  his  motion  in  the  court  into  which  he  wishes  to  go.  Certainly  the 
State  courts  will  give  full  and  proper  effect  to  this  constitutional  provision. 

The  Chairman  —  The  question  is  on  the  motion  of  Mr.  Lindsay  for  the 
favorable  report  from  this  Committee  to  the  Convention  of  Qeneral  Order 
No.  43,  as  amended. 

Mr.  Lindsay  —  In  order  that  the  record  may  be  complete,  I  make  that 
motion,  that  the  Committee  report  General  Order  No.  43,  No.  769,  with  the 
recommendation  that  it  be  adopted. 

The  Chairman  —  AH  those  in  favor  of  the  motion  will  signify  by  saying 
Aye,  those  opposed  No.     Carried. 

Mr.  Latson  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Latson. 

Mr.  Latson  —  Mr.  Chairman,  my  attention  has  been  called  to  the  language 
used  in  line  5  of  General  Order  No.  31,  which  has  already  been  moved,  and 
for  the  purpose  of  making  a  correction  in  that  language,  I  move  that  we 
reconsider  the  motion  by  which  General  Orders  No.  31  was  approved  and 
recommended  to  the  Convention  for  third  reading. 

The  Chairman  —  The  motion  by  Mr.  Latson  is  that  the  motion  by  which 
General  Orders  No.  31  was  approved  and  recommended  to  the  Convention 
for  third  reading  be  reconsidered.  All  in  favor  of  the  motion  signify  by  saying 
Aye,  those  opposed  No.     The  motion  is  carried. 

Mr.  Latson  —  Mr.  Chairman. 

The  Chairman  —  The  Chair  recognizes  Mr.  Latson. 

Mr.  Latson  —  I  move  that  line  5  of  General  Orders  No.  31  be  changed,  that 
the  word  "  with  "  be  eliminated,  and  the  words  "  shall  have  "  be  substituted 
for  the  word  "  with,"  so  that  the  sentence  will  read  "All  other  commissioned 
and  non-commissioned  officers  shall  be  chosen  or  appointed  in  such  manner 
and  shall  have  such  qualifications  as  the  Legislature  may  deem  most  con- 
ducive," and  so  forth. 

The  Chairman  —  You  have  heard  the  motion  made  by  Mr.  Latson.  All 
in  favor  of  the  amendment  offered  by  Mr.  Latson,  which  I  think  you  under- 
stand, will  make  it  manifest  by  saying  Aye,  contrary  No.    It  is  adopted. 

Mr.  Latson  —  Mr.  Chairman. 

The  Chairman  —  The  Chair  recognizes  Mr.  Latson. 

Mr.  Latson  —  I  move  that  General  Orders  No.  31,  as  thus  amended,  be 
approved  and  recommended  to  the  Convention  for  its  consideration. 

The  Chairman  —  Mr.  Latson  moves  that  General  Orders  No.  31,  as  amended 
be  approved  and  recommended  to  the  Convention  for  its  consideration.     All 
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in  favor  of  the  motion  will  manifest  by  saying  Aye,  contrary  No.  The 
motion  is  carried. 

Mr.  Lindsay  —  Mr.  Chairman. 

I  he  Chairman  —  The  Chair  recognizes  Mr.  Lindsay. 

Mr.  Lindsay  —  In  moving  the  bill  that  was  under  consideration  I  inad- 
vertently, on  account  of  the  leaf  being  turned  over,  said  General  Order  No. 
46,  778,  and  it  should  have  been  General  Order  No.  43,  769,  and  I  wish  to 
make  that  correction. 

The  Chairman  —  The  record  will  show  the  correction  made  by  Mr.  Lind- 
say. 

The  Chair  is  imcertain  as  to  the  condition  of  the  calendar. 

Mr.  J.  G.  Saxe  —  Mr.  Chairman. 

The  Chairman — -The  Chair  recognizes  Mr.  Saxe. 

Mr.  J.  G.  Saxe  —  I  think  the  next  General  Order  is  No.  48,  Print  No.  780. 

The  Chairman  —  The  consideration  of  the  Conunittee  falls  to  General 
Order  No.  48,  page  7  of  the  daily  calendar,  as  reported  from  the  Committee 
on  Suffrage. 

Mr.  J.  G.  Saxe  —  Mr.  Chairman. 

The  Chairman  —  The  Chair  recognizes  Mr.  Saxe. 

Mr.  J.  G.  Saxe  —  I  move  that  that  proposed  amendment  be  amended  by 
inserting  after  the  word  "  vocation  ''  on  page  2,  line  6,  the  words  "  or 
occupation",  and  with  that  amendment  that  it  be  reported  favorably. 

Now,  Mr.  Chairman,  I  for  one  am  certainly  aware  of  the  fact  that  we 
have  had  a  long  and  hard  day's  work  and  I  shall  be  very  brief  in  what  I 
have  to  say  about  this  amendment.  But  I  do  want  to  certify  this  to  the 
Convention  that  no  amendment,  certainly  no  amendment  which  fills  so  small 
a  printed  space  as  this  has  had  so  much  hard  work  upon  it  and  so  much 
consideration  as  this  one  has  had. 

It  has  been  before  the  Committee  on  Suffrage  several  times.  It  has  been 
reported  out  and  recommitted.  It  has  been  submitted  since  it  was  reported 
again  and  I  think  every  member  of  the  Convention  who  had  anything  to  say 
upon  it  or  who  had  introduced  any  bills  in  reference  to  it  prior  to  the  time 
or  at  the  time  of  the  former  debate  upon  it  has  had  his  say,  and  I  think  I 
can  explain  in  a  very  few  words  just  what  this  bill  does. 

This  particular  section  was  one  of  the  compromises  of  '94.  The  subject 
of  registration  had  gone  back  and  forth  for  a  period  of  seventy  years,  and 
the  section  needed  a  good  deal  of  change  in  the  question  of  phraseology 
alone,  and  the  first  amendment  which  is  notable  at  all  on  this  page  is  the 
simple  change  of  the  word  "  voters "  to  "  electors ",  so  as  to  make  the 
section  correspond  with  the  other  sections  in  the  Constitution  relating  to 
elections. 

The  change  in  line  6,  and  line  8,  including  the  word  "annual"  and  the 
word  "  general "  is  very  necessary  in  order  to  meet  something  in  the  Con- 
stitution which  is  virtually  meaningless  to-day.  They  carry  out  the 
statute  laws  that  exist,  but  the  claim  has  been  made  in  the  Court  of 
J^ppeals  that  the  Constitution  does  not  even  require  an  annual  election. 
Whereas,  the  claim  in  the  same  litigation  has  been  made  that  there  must 
be  a  registration  not  only  for  every  year,  once  a  year,  but  also  that  there 
must  be  a  special  registration  for  every  referendum  and  every  special  elec- 
tion. 
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Now,  the  laws  of  our  State  provide  that  there  shall  be  an  annual  regis- 
tration and  that  should  be  before  each  general  election  and  this  proposed 
amendment  makes  clearly  constitutional  the  exact  condition  of  the  statute 
law  to-day.  The  provision  changed  the  last  day  of  registration  from  15 
days  to  ten  days,  and  it  was  argued  before  us  very  completely  by  delegates 
to  this  Convention  and  by  a  very  considerable  number  of  citizens. 

For  many  years  the  Legislature  fluctuated  back  and  forth  between  a 
provision  of  ten  days  and  a  provision  of  twenty  days.  The  provision  of 
ten  days  has  been  regarded  for  a  good  many  years  as  being  too  short  and 
as  a  sort  of  compromise  between  the  ten  and  twenty-day  period,  in  order  to 
give  a  little  more  time  for  the  examination  of  registration  lists  and  a 
little  greater  time  to  allow  candidates  to  see  the  lists  of  those  registered 
in  order  to  make  a  much  more  effective  campaign  that  time  has  been  put 
back  five  days,  or  fifteen  days. 

And  the  last  provision,  and  the  provision  which  has  received  a  great  deal 
of  consideration,  so  far  as  the  proposed  amendment  is  concerned,  is  the  one 
dealing  with  absentee  registration.  There  seems  to  be  a  very  great  senti- 
ment in  this  Convention  in  favor  of  absentee  registration,  but  the  difficulty 
which  has  perplexed  every  one  of  us  who  have  been  in  favor  of  it  in  one 
form  or  another  is  how  we  can  phrase  a  Constitutional  Amendment  which 
will  be  general  in  its  term  and  not  permit  fraud  and  at  the  same  time  will 
not  put  us  in  a  position  as  writing  such  a  term  as  "  Commercial  Travelers  " 
into  the  Constitution  of  the  State  of  New  York. 

Now,  on  'that  particular  phrase  we  have  all  worked.  I  will  venture  to 
say  that  there  are  thirty  of  us  who  have  tried  to  work  out  the  situation, 
and  the  keynote  to  this  proposed  section  is  to  be  found  in  the  words  "  desig- 
nated and  defined."  In  other  words,  we  leave  the  whole  thing  to  the  Legis- 
lature to  choose  these  classes.  We  merely  allow  registration,  without  per- 
sonal application  in  those  classes  whom  the  Legislature  in  its  wisdom  shall 
designate,  and  then  if  they  have  difficulty  in  designating  them  because  of  the 
difficulty  in  the  use  of  terms,  it  will  define  its  term. 

Now  the  single  amendment  which  I  move  was  moved  at  the  request  of  a 
number  of  those  who  are  very  much  interested  in  the  cla&s  of  students  at 
universities.  They  felt  there  must  be  a  large  number  of  those  who  had 
great  difficulty  in  going  home  to  register  for  an  election,  and  it  was  felt  that  if 
there  was  any  right  that  was  going  to  be  conferred  upon  any  general  class, 
this  right  ought  to  be  extended  to  students,  or,  at  any  rate,  the  Legislature 
ought  to  be  empowered  in  its  discretion  to  extend  that  to  students,  and  it  was 
felt  that  that  could  be  readily  done  if  the  words  **  or  occupation "  were 
added  instead  of  using  the  single  term  "  vocation,"  and  that  has  been  ac- 
ceptable to  several  learned  educators  in  Albany  with  whom  I  have  conferred 
before  offering  the  amendment. 

I  cannot  tell  you,  gentlemen,  how  much  work  we  have  done  to  work  up 
this  section,  and  I  hope  that,  with  that  single  amendment,  it  will  meet  with 
your  approval. 

Mr.  Lincoln  —  Have  you  finished? 

Mr.  J.  G.  Saxe  —  I  have  finished. 

Mr.  Clinton  —  Mr.  Chairman,  I  wish  to  ask  a  question,  if  the  gentleman 
will  yield. 

The  Chairman  —  Will  the  gentleman  yield  for  a  question? 
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Mr.  J.  G.  Saxe  —  Yes. 

Mr.  Clinton  —  I  notice  tliat  in  line  7,  page  2,  you  use  the  expression 
"  proper  proof  by  such  elector  of  the  foregoing  facts  shall  be  required."  Do 
you  not  regard  that  as  a  little  indennite,  "  proper  proof  "  T 

Mr.  J.  G.  Saxe  —  The  words  "  proper  proof  "  is  the  way  it  is  used  in  the 
other  portions  of  this  and  other  sections  of  the  Election  Law  to  cover  that 
exact   situation. 

Mr.  Marshall  —  And  it  is  also  contained  in  line  4,  page  1. 

Mr.  J.  G.  Saxe  —  Yes,  and  as  suggested  by  Mr.  Marshall  it  is  contained  in 
line  4,  page  1,  and  it  has  been  construed  by  the  Court  of  Appeals. 

Mr.  ^larshall  —  And  it  has  been  in  the  Constitution  for  a  number  of  years. 

Mr.  h'churman  —  Mr.  Chairman,  may  I  ask  Mr.  Saxe  a  question? 

The  Chairman  —  Will  the  gentleman  yield  for  a  question  ? 

Mr.  J.  G.  Saxe  —  Yes. 

Mr.  Schurman  —  I  can  see  that  the  problem  you  had  before  you  was  a 
very  difficult  one,  because  you  had  to  get  down  in  general  language  an  ex- 
pression which  would  embrace  a  variety  of  classes.  I  was  wondering  after 
hearing  you  whether  instead  of  inserting  after  the  word  "  vocation "  the 
words  "  or  occupation  "  you  might  not  carry  out  more  effectively  the  object  of 
that  provision  by  inserting  in  the  same  line  5  after  the  word  "  defined  "  the 
following :  "  or  in  attendance  at  an  educational  institution." 

Mr.  J.  G.  Saxe  —  We  had  that  language  under  consideration  before.  1 
think  this  language  does  it  better.  I  made  that  same  suggesticm  to  the 
Commitee  when  we  were  thinking  about  writing  it  into  this  section,  the 
classes,  instead  of  leaving  it  to  the  Legislature,  but  I  prefer  to  leave  it 
"  vocation  or  occupation,"  and  leave  the  designations  to  the  Legislature. 

Mr.  Schurman  —  Mr.  Chairman,  may  I  ask  Mr.  Saxe,  then,  if  he  considers 
that  "  or  occupation "  does  include  the  class  who  are  attending  educational 
institutions  ? 

Mr.  M.  Saxe  —  Absolutely. 

Mr.  Lincoln  —  Mr.  Chairman. 

The  Chairman — The  Chair  recognizes  Mr.  Lincoln. 

Mr.  Lincoln  —  I  hope  that  this  Convention  will  not  go  upon  record  as 
approving  an  amendment  which  provides  for  the  Legislature  specifying  some 
particular  vocation  which  shall  have  a  preference  over  other  vocations  or 
over  other  occupations  as  to  the  right  of  suffrage.  That  is  precisely  what 
the  amendment  which  is  proposed  by  Mr.  Saxe  will  do.  It  proposes  to  leave 
it  to  the  Legislature,  to  say,  for  instance,  that  commercial  travelers  shall 
have  a  right  which  railroad  firemen  shall  not  have;  or  that  students  shall 
have  a  right  that  commercial  travelers  shall  not  have. 

It  seems  to  me  that  if  the  Constitution  is  going  to  permit  any  sort  of 
absentee  registration  whatsoever,  it  should  permit  registration  of  any  person 
who  can  establish  that  he  must  necessarily  be  absent  upon  the  day  of 
registration. 

For  that  purpose,  I  move  a  substitute  in  the  language,  in  place  of  the 
language  contained  on  page  2  of  Mr.  Saxe's  amendment,  language  which 
was  contained  in  Proposition  No.  165,  which  was  introduced  by  me,  and 
which  provides  as  follows :  "  Except  that  laws  may  be  made  providing  that 
in  such  cities  and  villages  voters  may  upon  the  first  day  prescribed  for  regis- 
tration without  personal   application   on   filing  with   the  board  of  registry 
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proof  as  required  br  law  that,  they  will  not  be  able  to  re^ista*  per^oaallhr 
on  any  of  the  dates  prescribed  for  registration.** 

Mr.  Chairman,  that  leares  it  open  to  the  L^rtslature  to  pres^^ribe  th^ 
methods  and  the  restrictions  upon  which  any  person,  no  matter  what  lu$ 
vocation,  may  be  registered  in  case  it  is  impossible  for  him  to  be  present 
up<m  the  first  day  of  registration. 

The  delegates  will  remonber  that  this  provision  applies  only  to  eititPS 
and  villages  having  a  population  of  over  5,000.  It  is  unnecessary  in  the  c*se 
of  communities  under  that  size  for  the  reason  that  absentee  registration^ 
or  registration  by  proxy  as  it  is  called,  is  permissible  in  those  casesk  under 
the  Constitution  as  it  now  stands. 

So  that  the  only  purpose  of  this  amendment,  or  of  the  amendment  pro* 
posed  by  Mr.  Saxe,  or  any  of  those  other  amendments,  which  looked  to  set- 
tling this  question  of  absentee  registration,  is  to  provide  for  such  registration 
in  the  case  of  cities  and  villages  of  over  5,000  inhabitants. 

Xow,  it  seems  to  me,  Mr.  Chairman,  that  this  Convention  ought  to  be 
very  careful  in  considering  a  question  of  this  sort,  which  proposes  to  leave 
to  the  L^slature  the  power  to  single  out  one  occupation  and  say  that  the 
members  of  that  occupation  or  vocation  should  have  certain  preferences  in 
registration  which  means  a  resulting  preference  in  the  right  to  vote. 

The  Chairman  —  The  proposal  by  Mr.  Lincoln  is  at  the  desk  ami  the  Secre- 
tary will  please  read  it  for  the  information  of  the  Committee. 

The  Secretary  —  Strike  out  on  page  2  the  sentence  in  line  1  beginning 
'*  but  provision  "  and  ending  in  line  7  with  the  words  **  being  required  **  and 
substitute  therefor  the  following:  "Except  that  laic's  may  be  made  provid- 
ing in  such  cities  and  villages  voters  may  on  the  first  day  prescribed  for 
registration  be  registered  without  personal  application  on  filing  with  the 
board  of  registry  proof  as  required  by  law  that  they  will  not  be  able  to 
register  personally  on  any  of  the  days  prescribed  for  registration.** 

'Sir.  A.  E.  Smith  —  Mr.  Chairman,  while  I  am  in  sympathy  with  what  Is 
sought  to  be  done  here,  to  an  extent,  I  do  think  we  are  writing  a  lot  of  un- 
necessary language  into  the  Constitution.  It  simply  empowers  the  lj<*giah\- 
ture  to  make  laws  for  the  regulation  of  elections  and  ascertaining  what 
proper  proofs,  etc.,  as  to  who  is  entitled  to  suffrage.  I  would  suggest  that 
all  exemptions  from  personal  registration  be  stricken  from  the  Constitution, 
but  that  the  Legislature  be  empowered  to  provide  for  absentee  registration  by 
law.  That  would  make  unnecessary  all  the  language,  the  new  matter  on 
page  2,  and  it  would  leave  something  like  this:  "  Laws  shall  be  made  for 
the  regulation  of  general  and  special  elections  and  for  ascertaining  by  proper 
proofs  the  electors  who  shall  be  entitled  to  the  right  of  sulfrage  and  for 
their  annual  registration  which  shall  be  completed  at  least  fifteen  days  before 
each  general  election.  Such  registration  shall  not  be  required  for  town  and 
village  elections  except  by  express  provision  of  law."  Now  jump  down  further, 
to  line  12,  first  page,  and  "  electors  shall  be  registered  by  personal  application 
except  otherwise  provided  by  law."     (Laughter.) 

I  know  where  the  mirth  and  the  merriment  comes  from.  It  comes  from 
the  country.  (Laughter.)  Twenty  years  ago  there  might  have  been  some 
reasons  why  the  citizens  in  the  small  towns  or  villages  of  less  than  five 
thousand  should  not  be  required  to  appear  personally,  for  registration,  but 
that  reason  does  not  exist  to-day.    But  very  few  towns  in  this  State,  probably 
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the  ones  in  the  Adirondack  region  only,  whore  it  is  any  hardship  to  a  man  to 
come  around  and  register,  and  special  provision  could  be  made  for  those 
towns  by  act  of  tlie  Legislature.  But  there  exists  no  reason  to-day  why  a 
man  in  Putnam  or  Duchess  or  any  of  the  river  towns  should  have  his  name 
carried  year  after  year  on  the  registry  lists  without  his  making  any  personal 
appearance. 

Now  we  have  heard  an  awful  lot  in  the  last  five  or  ten  years  —  the  last 
ten  years  particularly  —  about  fraud  at  elections  and  the  men  that  pro- 
claim the  loudest  about  the  manner  in  which  the  elections  are  conducted  in 
the  more  thickly  populated  centers  come  from  districts  themselves  where  if 
the  fraud  is  not  committed  there  is  abundant  opportimity  to  commit  it. 

Now  every  time  you  raise  this  argument  in  the  Legislature  they  say: 
"  Why,  in  the  little  country  districts  everybody  knows  hia  neighbor;  there 
cannot  be  anything  wrong  there,  they  are  all  so  well  known." 

One  member  on  the  floor  of  this  House  said:  *'  Yes,  and  they  even  know 
the  neighbor's  horse  when  he  goes  down  the  road,"  and  somebody  forthwith 
suggested  that  possibly  the  horse  might  answer  for  him  on  election  day  if  he 
was  away. 

Now  I  speak  from  rather  a  personal  experience  with  this  matter.  About 
five  years  ago  a  man  that  lived  for  a  number  of  years  in  one  of  the  Hudson 
river  towns  moved  to  New  York  and  he  registered  from  some  number  on 
Morningside  avenue  and  between  the  day  of  registration  and  election  day  he 
met  a  friend  running  for  office  and  his  friend  experienced  great  surprise  to 
think  that  he  was  voting  away  from  his  old  county  where  he  had  spent  his 
early  boyhood  days  down  on  the  farm  where  everybody  knew  him  and  where 
he  came  back  once  a  year  and  cast  his  vote.  He  thought  it  over  and  decided 
he  would  vote  up  there.  Now  that  is  entirely  possible  under  this  constitu- 
tional provision  for  it,  there  is  tio  excuse  for  it.  Twenty  years  ago  there 
may  have  been,  before  the  day  of  the  automobile,  and  before  the  day  of  the 
improved  highway,  but  there  is  no  reason  for  it  to-day,  and  if  the  farmer 
resident  in  the  small  town  is  put  to  a  little  inconvenience  to  travel  a  mile  or 
two  to  appear  on  the  day  of  registration  he  would  not  be  making  one-fifth 
of  the  contribution  that  we  in  the  cities  have  to  make  to  insure  the  purity  of 
the  ballot  box,  where  you  are  obliged  to  tell  your  mother's  maiden  name  and 
where  you  worked  last  year  and  who  you  worked  for  the  year  before  last, 
and  where  the  place  of  your  former  employer  was,  and  what  was  the  color 
of  your  eyes  and  what  distinguisliing  marks  have  you  and  how  long  do  you 
expect  to  live  in  your  present  residence.     (Laughter.) 

Now  we  submit  to  all  of  this  in  the  cities  because  the  argument  has  been 
made  to  us  that  as  good  citizens  we  should  make  our  contribution  to  the  ballot 
with  the  full  appreciation  that  upon  an  honest  vote  rests  the  very  foundation 
stone  that  supports  the  government.  But  the  farmer  is  unwilling  to  make 
that  contribution.  He  wants  to  be  carried  along  from  year  to  year,  with  all 
his  help  and  everybody  around  the  place  and  then  there  are  eligible  to  vote, 
eligible  on  election  day  to  vote,  according  to  the  lists,  men  who  do  not  reside 
in  the  county — I  think  I  am  modest  in  that  and  careful  about  what  I  say 
about  my  countryman  friend,  when  I  just  say  that  there  exists  the  tempta- 
tion ;  it  may  never  be  taken  advantage  of,  but  it  exists,  and  there  is  no  reason 
why  it  should. 
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This  article  would  be  complete  by  simply  saying  that  all  electors  shall  be 
registered  upon  personal  application  unless  otherwise  provided  by  law,  and 
the  Adirondack  towns  and  the  towns  that  are  far  away  from  the  centres  of 
civilization  can  well  be  cared  for  by  special  acts  of  the  Legislature  and  this 
exemption  from  registration  should  not  be  given  by  the  Constitution  to  all 
the  towns  and  villages  under  5,000  in  population. 

Mr.  C.  A.  Webber  —  (Mr.  Chairman. 

The  Chairman  —  Mr.  Webber. 

Mr.  C.  A.  Webber  —  Mr.  Chairman,  I  agree  with  Mr.  Lincoln  that  there  is 
desirability  of  not  deciding  this  question  upon  vocational  lines.  I  think  that 
it  ought  to  be  decided,  if  possible,  upon  the  broadest  lines  and  that  everybody 
who  for  any  reason  is  compelled  to  be  absent  ought  to  have  an  opportunity  to 
register  without  personal  presence,  providing  it  can  be  done  without  offending 
our  desire  to  prevent  fraud.  Now,  I  think  that  that  can  be  done  very  easily 
and  very  simply  by  the  amendment  that  I  offer. 

I  provide  in  this  amendment  in  the  first  place  that  it  may  apply  to  any- 
body, the  only  requirement  being  that  he  shall  be  absent.  Now,  if  a  person 
is  absent,  I  think  that  it  is  the  hardest  thing  in  the  world  for  him  to  comply 
with  the  law  when  filing  proof.  Certain  facts  of  proof  would  be  required 
imder  the  proposal  that  is  made,  that  must  be  filed  during  his  absence.  I 
think  that  is  one  of  the  vital  defects  in  the  proposal  so  far  made.  Proof  you 
do  require.  Proof  you  ought  to  have.  But  the  proof  ought  to  come  when 
the  man  is  at  home  and  at  the  time  he  goes  to  present  his  vote. 

All  that  you  require  in  registration,  so  far  as  requiring  personal  presence 
is  concerned,  is  for  the  purpose  of  preventing  fraud.  Now,  the  man  has  voted 
at  the  last  election  and  he  has  not  changed  his  place  of  residence.  If  he  de- 
sired to  vote  at  the  next  election,  there  ought  not  to  be  any  great  question 
as  to  fraud.  Now  my  provision  is  this,  that  a  man  who  has  voted  at  the 
last  election  and  who  has  not  changed  his  place  of  residence,  may  register 
at  the  following  election  by  simply  filing  a  written  request  to  be  registered 
without  personal  appearance,  and  that  when  he  comes  to  vote  on  election  day, 
then  he  presents  personally  the  proofs  that  are  required  by  law,  whatever 
they  may  be. 

Now,  in  a  way  you  have  his  name  on  the  registration  list;  you  have  the 
opportunity  to  investigate  and  to  see  whether  he  still  lives  at  the  residence 
he  gave  a  year  ago,  and  you  have  the  opportunity  when  he  comes  personally 
fSrward  to  examine  the  proofs  as  to  his  reason  for  not  registering  personally, 
and  everybody  has  the  least  inconvenience  possible,  and  I  propose  as  an 
amendment,  therefore,  that  after  the  word  "  therein  ",  in  line  2,  strike  out 
the  rest  of  that  sentence  down  to  the  word  "  required  "  in  line  7,  and  insert 
in  place  thereof,  the  following:  "of  an  elector."  It  would  read,  "but  pro- 
vision may  be  made  for  registration  therein  of  an  elector  who  voted  at  the 
last  preceding  general  election  and  who  has  not  changed  his  residence,  by  such 
elector  filing  with  the  proper  registry  officers  on  or  before  the  last  day  of 
registration  a  written  request  to  be  registered  and  presenting  before  he  votes 
prescribed  proof  as  required  by  law  of  his  inability  to  register  personally 
owing  to  his  absence  from  the  county  of  his  residence  on  the  several  days 
of  registration."  That  I  think  will  give  you  a  general  law  that  is  not  open 
to  the  objection  that  vocational  selections  are  open  to,  and  that  is  not  open 
to  the  objection  on  the  ground  of  fraud,  it  is  not  open  to  objection  on  the 
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ground  that  it  opens  the  door  to  everybody.  Nobody  is  going  to  attempt  to 
do  this  thing  and  go  to  the  trouble  of  presenting  proofs  on  election  day  unless 
there  is  real  necessity  for  doing  so,  and  I  think  in  every  way  it  is  desirable. 
It  is  a  very  importatnt  matter,  however.  I  don't  think  that  such  a  change 
as  this  or  any  of  those  proposed  here  to-night  ought  to  be  adopted  without 
being  passed  upon  by  the  Committee  and  to  see  that  they  are  correct  at  least 
as  to  language,  but  I  think  I  have  pointed  out  a  way  to  meet  the  entire  diffi- 
culty, and  without  objection,  as  far  as  I  can  see. 

Mr.  A.  E.  Smith  —  Mr.  Chairman. 

Mr.  Clinton  —  Mr.  Chairman. 

Mr.  C.  A.  Webber  —  Mr.  Chairman. 

The  Chairman  —  The  Chair  recognizes  Mr.  C.  A.  Webber  for  the  purpose  of 
presenting  an  amendment. 

The  Chair  recognizes  Mr.  A.  E.  Smith  for  the  purpose  of  presenting  an 
amendment. 

Mr.  Leggett  —  Mr.  Chairman. 

The  Chairman  —  The  Chair  recognizes  Mr.  Leggett. 

Mr.  Leggett  —  Mr.  Chairman,  I  wanted  to  ask  Mr.  Webber  a  question.  May 
I  ask  you  a  question? 

Mr.  C.  A.  Webber  —  Certainly. 

Mr.  Leggett  —  Why  would  not  your  scheme  apply  to  all  voters  who  voted 
in  that  election  district  at  the  preceding  general  election,  not  merely  to  those 
who  must  be  absent  on  registration  day,  but  to  all?  Where  would  be  the 
danger  of  any  fraud? 

Mr.  C.  A.  Webber  —  Well,  it  requires  investigation  in  other  districts  as  to 
whether  they  did  vote  and  where  they  voted  from.  The  cases  will  be  quite 
exceptional  where  the  voters  have  changed  their  residence.  They  are  compara- 
tively few  in  number. 

Mr.  Leggett  —  I  don't  think  you  understood  my  question.  Why  would  not 
your  8cheme  apply  equally  to  voters  who  are  not  absent  on  election  day?  Why 
should  not  they  have  the  opportunity,  if  they  have  voted  there  before,  to  file 
a  written  application  from  the  same  district  where  they  voted  before? 

Mr.  C.  A.  Webber  —  I  don't  see  any  particular  objection  to  that  except  that 
there  seems  to  be  a  general  sentiment  against  it. 

Mr.  Leggett  —  Well,  that  would  apply  to  people  who  are  sick  and  unable 
to  appear  before.  They  might  not  be  absent,  they  might  be  present  in  the 
district. 

Mr.  C.  A.  Webber  —  I  have  no  objection  to  that. 

Mr.  Leggett  —  Do  you  see  any  objection  to  it? 

Mr.  A.  E.  Smith  —  Mr.  Chairman. 

The  Chairman  —  Mr.  A.  E.  Smith. 

Mr.  A.  E.  Smith  —  I  would  say,  Mr.  Chairman,  that  my  Proposed  Amend- 
ment would  take  care  of  Mr.  Leggett's  case.     (Laughter.) 

Mr.  Steinbrink  —  Mr.  Chairman,  two  weeks  ago  to-night  the  principle  in- 
volved here  was  rather  fully  discussed.  Mr.  Smith  has  offered  an  amendment 
and  I  say  that,  although  I,  too,  come  from  the  city  of  New  York,  I  hope  that 
amendment  will  not  prevail,  because  of  course  it  means  just  this,  that  every 
elector  in  the  State  would  be  subject  to  personal  registration  regardless  of 
whether  he  lived  one  block,  a  half  a  mile,  or  twenty  miles,  from  the  polling 
place.     And  I  must  differ  with  my  brother  Smith,  although  I  know  that  is 
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dangerous,  in  saying  that,  after  all,  in  election  matters  there  is  just  a  little 
more  fraud  at  times  on  the  sin-cursed  shores  of  New  York  than  on  the  sun- 
kissed  shores  of  the  St.  Lawrence,  and  that  that  has  been  evidenced,  un- 
fortunately too  many  times. 

Mr.  A.  E.  Smith— Will  the  gentleman  yield? 

Mr.  Steinbrink  —  Yes. 

Mr.  A.  E;  Smith  —  Where  were  the  most  convictions  in  the  last  two  years, 
in  St.  Lawrence  or  New  York  county? 

Mr.  Steinbrink  —  We  need  not  go  back  two  years,  Mr.  Smith. 

Mr.  A.  E.  >Slnith  —  I  took  a  short  period. 

Mr.  Steinbrink  —  I  will  make  it  still  shorter;  when  this  Constitutional 
Convention  was  called  into  being,  it  was  by  a  vote  highly  suspicious  which 
in  one  district  resulted  in  twenty-two  indictments  and  twenty-two  pleas  of 
guilty. 

Mr.  A.  E.  Smith  —  Won't  the  gentleman  look  into  the  Colton  case  up  in  St. 
Lawrence  county? 

Mr.  Steinbrink  —  I  will  do  that. 

Mr.  A.  E.  Smith  —  That  is  within  a  year. 

Mr.  Steinbrink  —  I  did  not  go  back  that  far. 

Now,  Mr.  Chairman,  the  proposal  which  has  come  from  the  Suffrage  Com- 
mittee, and  which  I  doubt  not  has  had  their  earnest,  consideration,  it  seems 
to  me  provides  within  it  practically  all  that  was  in  the  five  proposals  as  a 
result  of  which  General  Order  No.  18  was  reported.  Those  were  the  proposals 
of  Mr.  Nixon,  Mr.  Wiggins,  in  part  the  proposal  of  Mr.  Smith,  Mr.  Mann, 
and  my  own,  and  while  I  can  see  no  serious  objection  to  the  suggestion  made 
by  Mr.  Lincoln,  there  is  this  to  be  said,  and  that  is  that  the  amendment  of 
Mr.  Lincoln  would  permit  the  registration  of  an  elector  who  was  accidentally 
absent  on  registration  day,  or  who  was  confined  to  his  home  on  registration 
day  with  illness,  and  I  am  not  altogether  satisfied  that  it  is  wise  to  open 
the  door  to  registration  under  those  conditions.  If,  however,  this  Convention 
deems  it  wise,  so  far  as  the  commercial  travelers  are  concerned,  for  whom 
primarily  I  spoke  two  weeks  ago,  it  would  be  entirely  acceptable  to  me  in 
the  other  form.    I  approve  of  it. 

Mr.  Clinton  —  Will  the  gentleman  yield? 

Mr.  Steinbrink  —  Certainlv. 

Mr.  Clinton  —  This  Proposed  Amendment  does  not  take  care  of  those  who, 
by  reason  of  physical  disability,  illness  or  otherwise,  cannot  be  present  for 
their  personal  registration.    You  say  the  door  is  opened? 

Mr.  Steinbrink  —  Perhaps  you  misunderstood  me,  Judge  Clinton.  I  said 
Mr.  Lincoln's  amendment  opened  the  door  for  the  registration  of  the  elector 
who  was  accidentally  absent  on  registration  day,  or  confined  to  his  home  ill. 

Mr.  Clinton  —  Confined  to  his  home  ill.  You  say  that  opens  the  door  to 
fraud.    Why  does  not  this  open  the  door  to  fraud? 

Mr.  Steinbrink  —  No,  I  didn't  say  it  opened  the  door  to  fraud,  but  to  the 
registration  of  that  class,  and  it  was  for  the  Convention  to  say  whether  they 
desired  to  go  that  far. 

Mr.  Clinton  —  I  understand  you  to  say  that  that  was  an  objection  to  Mr. 
Lincoln's  proposal. 

Mr.  Steinbrink  —  It  was  not  an  objection  on  my  part;  merely  the  state- 
ment of  a  fact. 
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Mr.  Clinton  —  It  seems  to  me  that  it  is  one  of  the  peculiar  merits  in  Mr. 
Lincoln's  bill.    It  cannot  open  the  door  if  properly  applied. 

Mr.  Steinbrink  —  I  said,  Mr.  Clinton,  so  far  as  I  was  concerned,  I  ap- 
proved of  Mr.  Lincoln's  amendment. 

Mr.  Olcott  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Olcott. 

Mr.  Olcott  —  Mr.  Chairman,  I  was  only  going  to  ask  that  Mr.  Lincoln's 
proposal  be  read  again. 

Mr.  Lincoln  —  Before  it  is  read,  may  I  make  one  correction  in  the  state- 
ment which  Mr.  Steinbrink  made,  and  that  is  that  my  amendment  does  not 
take  care  of  one  accidentally  absent  on  the  day  of  registration,  as  it  sug- 
gests that  the  persons  who  expect  to  be  absent  upon  filing  proper  proof 
may  be  registered  without  personal  appearance. 

Mr.  Westwood  —  Mr.  Chairman. 

The  Chairman  —  The  Chair  suggests  that  Mr.  Lincoln's  amendment  be 
read  for  the  information  of  the  Committee. 

Mr.  Cullinan  —  What  is  the  number  of  the  bill? 

Mr.  Lincoln  —  On  the  files  it  is  No.  166  —  Printed  No.  165. 

The  Secretary  —  Strike  out  on  page  2,  sentence  in  line  1,  beginning  "  but 
provision  "  and  ending  in  line  7  with  the  words  "  being  required  ",  and  sub- 
stitute therefor  the  following:  "except  that  laws  may  be  made  providing 
that  in  such  cities  and  villages  voters  may  on  the  first  day  prescribed  for 
registration  be  registered  without  personal  application,  on  filing  with  the 
board  of  registry  proof  as  required  by  law  that  they  will  not  be  able  to 
register  personally  on  any  of  the  days  prescribed  for  registration." 

The  Chairman  —  The  Chair  recognizes  Mr.  Westwood. 

Mr.  Westwood  —  Mr.  Chairman,  the  members  of  this  Convention  who  are 
aware  of  the  struggle  of  the  people  of  the  State  of  New  York  to  bring  about 
the  enactment  of  law  by  which  voters  must  subject  themselves  to  personal 
registration  ought  to  look  with  a  great  deal  of  fear  upon  the  enactment 
of  this  Proposed  Constitutional  Amendment  into  the  fundamental  law.  Mr. 
Lincoln's  proposal  opens  the  door  wide  to  fraud.  There  are  many  who  do 
not  believe  in  promissory  oaths  to  be  taken  by  those  who  assume  the  bur- 
dens of  ofiicial  office.  All  that  .his  proposal,  when  it  becomes  analyzed,  re- 
quires is  that  a  man  —  any  man  —  shall  make  an  affidavit  or  provide  other 
proof  which  cannot  be  of  course  stronger  than  an  affidavit  or  testimony,  that 
he  expects  he  will  be  absent  from  his  home.  And  I  venture  to  say  that 
every  man  eligible  to  vote  in  any  one  of  the  large  cities  of  thijJ  State  can 
conscientiously  make  an  affidavit  completely  and  fully  to  meet  the  situation, 
no  matter  how  closely  and  accurately  the  Legislature  act  in  enacting  laws  pur- 
suant to  this  Constitutional  permission. 

Now,  I  see  just  as  great  opportunity  for  fraud  in  the  proposal  offered  by 
Mr.  J.  O.  Saxe,  which  has  been  considered  somewhat  and  redrafted,  as  he  said, 
a  number  of  times.    Here,  in  order  to  permit  of  absentee  registration  — 

Mr.  J.  G.  Saxe  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  correction? 

The  Chairman  —  Will  the  gentleman  yield? 

Mr.  Westwood  —  Yes,  sir. 

Mr.  J.  G.  Saxe  —  I  am  glad  to  take  the  responsibility  for  this  amend- 
ment, because  I  am  absolutely  and  entirely  satisfied  with  it;  but  I  am  not 
entitled  to  the  credit  for  it.     Five  different  measures  were  —  six  different 
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measures  were  introduced  and  went  to  the  Committee  on  Suffrage.  The 
Committee  on  Suffrage  did  a  great  deal  of  work  on  it;  the  bill-drafting 
department  did  a  great  deal  of  work  on  it;  and,  possibly,  if  one  individual 
more  than  another  is  entitled  to  the  credit  of  the  wording  that  now 
exists,  it  is  Mr.  Louis  Marshall,  who  spent  a  number  of  hours  trying  to 
whip  it  into  shape.  And  while  I  am  only  too  glad  to  accept  the  responsi- 
bility, I  am  not  entitled  to  the  credit. 

Mr.  Westwood  —  Now,  under  this  proposal,  Mr.  Chairman,  the  voter  who 
does  not  intend  personally  to  register,  must  have  a  regular  vocation  or 
occupation  —  words  which  I  had  presumed  to  be  synonymous  —  at  least 
the  vocation  and  a  regular  occupation  are  synonymous.  But  it  is  provided 
that  the  elector,  if  he  can  swear  that,  in  the  pursuit  of  a  regular  vocation, 
he  will  be  absent  —  Now,  look  at  two  or  three  of  the  channels  by  which  a 
fraud  may  be  perpetrated,  which  have  occurred  to  my  mind  in  the  last  few 
moments.  The  lawyer  whose  office  is  within  the  business  district  of  any 
one  of  the  large  cities  of  the  State  is  a  man  with  a  regular  vocation.  But  it 
is  necessary  for  every  lawyer  ocoassionally  to  go  without  the  county  in 
which  he  is  registered.  And  if  the  lawyer  desired  to  perpetrate  a  fraud  or 
if  others  desired  to  perpetrate  a  fraud  under  this  general  plan,  it  is  easy 
enough  for  the  lawyer  to  make  a  truthful  affidavit  that  in  the  pursuit  of 
his  — 

Mr.  J.  G.  Saxe  —  Mr.  Chairman,  will  the  gentleman  yield? 

The  Chairman  —  Will  the  gentleman  yield? 

Mr.  Westwood  —  I  will  be  very  glad  to,  Mr.  Chairman. 

Mr.  J.  G.  Saxe  —  The  criticism  which  the  gentleman  makes  is  perfectly 
correct  as  to  any  amendments  that  have  been  offered  to  this  bill.  It  is  not 
a  correct  criticism  as  to  this  proposed  amendment,  which  provides  the  Legis- 
lature must  designate  the  classes  and  unless  the  Legislature  in  an  unwise 
designation,  includes  the  lawyers,  the  i>oint  he  makes  will  never  arise. 

Mr.  Westwood  —  I  assumed  that  the  gentleman  was  going  to  ask  me  a 
question. 

Mr.  A.  E.  Smith  — Will  the  gentleman  yield? 

Mr.  Westwood  —  Yes,  sir. 

Mr.  A.  E.  Smith  —  I  would  like  to  ask  the  Senator  — 

Mr.  Westwood  —  No ;  I  can  hardly  be  asked  to  yield  to  him  to  ask  a  question 
of  Mr.  Saxe. 

Mr.  A.  E.  Smith — Well,  will  the  gentleman  answer  a  question? 

Mr.  Westwood  —  I  would  be  delighted  to  try. 

Mr.  A.  E.  Smith  —  I  would  like  to  ask  the  gentleman  to  try  to  find  out 
from  the  Senator  why  he  —  (Laughter) 

Ml    Westwood  —  I  will  answer  that  before  you  go  further. 

Mr.  A.  E.  Smith  —  Why  he  deemed  it  unwise  on  the  part  of  the  Legisla- 
ture to  extend  this  to  lawyers.     (Laughter.) 

Mr.  Westwood  —  Now  that  our  friends  have  had  their  amusement  on  the 
other  side  of  the  aisle,  let  me  point  out  again  that  this  opens  the  way  for 
the  Legislature  to  permit  fraud  to  be  perpetrated.  Take  another  class 
than  lawyers.  Take  a  man  in  the  plumbing  business,  whose  regular  vocation 
is  plumbing.  Ordinarily  it  might  not  take  him  outside  of  his  county:  but 
if  his  plumbing  shop  is  near  the  river,  it  might  be  that  he  could  truthfully 
swear  that  on  the  tenth  day  of  next  October  he  expected  to  do  some  plumbing 
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in  the  county  of  Kings.  A  salesman  —  a  salesman  in  a  department  store,  a 
salesman  anywhere, —  could  not  be  convicted  of  a  crime  for  making  an  affidavit 
or  offering  oral  proof  that  he  intended,  in  the  pursuit  of  his  regular  vocation, 
to  be  absent  on  all  of  the  days  of  registration.  The  doctrine  of  personal 
registration  ought  to  be  too  sacred  to  the  voters  of  this  State  to  permit 
anything  to  be  done  which  will  open  wide  the  doors  to  fraud.  1  see  in 
this  proposition  the  lurking  germs  of  permission  granted  to  legislatures, 
in  which  we  might  not  have  that  degree  of  confidence  that  they  have  in- 
spired in  recent  years,  to  nullify  all  for  which  the  people  of  this  State 
have  struggled  for  years.  The  whole  proposition  ought  to  be  defeated  as 
one  intensely  dangerous,  and  ought  to  be  examined  with  the  utmost  care 
before  the  majority  of  the  members  of  this  Convention  gain  the  consent  of 
their  judgment  to  assent  to  the  passage  of  this  or  any  similar  proposition. 

Mr.  Olcott  —  Mr.  Chairman. 

The  Chairman  —  The  Chair  recognizes  the  gentleman  from  New  York,  Mr. 
Olcott. 

Mr.  Olcott  —  Mr.  Chairman,  I  do  not  see  the  danger  that  is  bespoken  for 
this  provision.  In  fact,  it  seems  to  me  so  innocent  that  I  was,  a  few 
moments  ago,  feeling  that  perhaps  Mr.  Lincoln's  proposition  was  not  too 
broad.  I  had  not  considered  that  much  when  he  first  introduced  it,  and  it 
seemed  to  me  that  it  was  in  simple  language  and  perhaps  opened  the  door 
only  for  the  rectification  of  a  difficulty  that  should  not  be  occasioned  for  any- 
one who  happened  to  be  away  on  registration  day.  Let  me  say  in  regard  to 
that  that  my  present  consideration  seems  to  lead  me  to  believe  that  it  is  a 
little  too  broad  and  that  there  is  not  any  special  harm  in  the  vocational 
requirements  being  necessary  before  the  Legislature  can  pass  a  bill  for  regis- 
tration other  than  personal  registration. 

If  there  be  a  regular  vocational  reason  for  a  man  necessarily  being  away, 
or  expecting  to  be  away,  on  all  the  days  of  registration,  I  do  not  see  where 
great  danger  occurs.  It  might  quite  well  be  that  in  one  or  two  instances  a 
man  might  file  proper  proofs  to  the  effect  that  he  is  going  to  be  away,  and 
necessarily  going  to  be  away  on  a  registration  date,  and  then  find  that,  after 
all,  he  is  not  required  to  be  away  on  one  or  all  of  the  days.  But  he  cannot, 
by  reason  of  that  fact,  register  twice,  and  he  cannot  commit  any  fraud  be- 
cause of  that.  He  is  not  going  to  defraud  the  registry  officers,  it  seems  to 
me,  by  filing  proofs  that  are  not  strictly  correct  and  conscientious  if  in  fact 
he  can  be  present  on  any  registration  day  because  every  one  knows  that  the 
ordinary  man,  be  he  lay  or  professional  —  it  is  easier  to  attend  the  r^is- 
tration  board  personally  than  to  file  an  affidavit.  I  suppose  I  draw  as  many 
affidavits  in  the  course  of  the  year  as  the  average  man  or  even  the  average 
lawyer  of  this  Convention  and  yet  I  would  not  hesitate  for  the  world  to  say 
that  I  would  rather  go  across  the  street  and  register  than  draw  an  affidavit. 

And  so,  Mr.  Chairman,  so  long  as  you  have  the  vocational  requirement  that 
will  sufficiently  identify  the  man,  plus  the  probable  necessity  of  being  away 
on  all  registration  days,  it  will  guarantee,  from  the  fact  that  he  goes  to  the 
trouble  of  making  it,  that  the  necessity  is  really  and  truly  in  his  mind.  I  do 
believe  that  this  amendment  should  be  passed.  I  think  that  it  will  provide  an 
enfranchisement  for  persons  whose  business  necessity  would  other.. ise  deprive 
them  of  voting  and  I  do  not  believe  that  there  is  sufficient  possibility  of  fraud 


1557 

after  the  Legislature  has  regulated  the  details  by  its  proper  action  to  cause 
us  to  pause  in  giving  that  body  permission  to  do  that. 

Mr.  Green  —  Mr.  Chairman. 

The  Chairman  —  The  Chair  recognizes  Mr.  Green. 

Mr.  Green  —  This  Proposed  Amendment  has  traveled  into  a  good  deal 
wider  circle  than  it  began  in.  I  thought  the  original  intention  was  to  give 
a  compliment  to  our  friends,  the  commercial  ambassadors,  and  I  can  see  that 
there  would  be  some  reason  to  that.  Aside  from  its  being  special  legislation, 
I  would  be  the  last  one  to  raise  a  political  war  cry  here,  although  I  could 
understand  why,  if  the  Republicans  became  wicked  and  really  wanted  to  do 
something,  don't  you  know,  they  might  hand  it  over  to  our  Democratic 
friends  by  some  special  enactments  that  the  Legislature  had  the  power  —  I 
would  not  mistrust  that  Friend  Smith  and  his  party  would  do  anything  of 
that  kind  to  Republicans. 

But,  Mr.  Chairman,  levity  aside,  I  believe  that  a  good  deal  of  pains  has 
been  taken  in  the  past  to  get  these  laws  on  registration,  on  primaries  and  on 
elections  and  the  ballot  as  safe  as  they  can  be  made.  While  I  do  think  that 
I  have  seen  some  real  inflictions  of  almost  injustice  upon  the  men  who  had 
always  been  Democrats  or  Republicans  and  always  lived  in  the  same  voting 
district,  and  who  because  of  severe  illness  could  not  register  and  hence  could 
not  vote;  at  the  same  time,  if  you  try  to  do  a  thing  fairly  and  broadly  for 
all  interests,  you  can  hardly  allow  the  door  to  be  opened  in  any  small  way 
for  fear  that  the  animal  might  walk  clear  in  if  he  got  his  nose  in. 

Now  I  believe  that  we  had  better  hesitate  about  this  a  bit  and  see  where 
we  are  at.  I  think  it  is  a  bad  amendment  at  the  beginning.  I  think  we 
should  preserve  the  laws  precisely  as  they  are  to-day,  in  the  interests  not  only 
of  the  country  folk,  of  which  I  am  one,  but  of  good  government  and  the  city 
folk  down  in  big  New  York  as  well.  I  hope,  therefore,  Mr.  Chairman,  that 
the  vote  will  be  adverse  to  any  proposition  which  opens  the  door  to  the  pos- 
sible chance  of  fraud. 

Mr.  Marshall  —  Mr.  Chairman. 

The  Chairman  —  The  Chair  recognizes  the  gentleman  from  New  York,  Mr. 
Marshall. 

Mr.  Marshall  —  I  trust  that  this  amendment  as  proposed  by  the  Committee 
will  pass.  If  I  felt  that  there  was  any  likelihood  that  it  would  open  the  door 
for  fraud  I  should  strongly  oppose  it,  just  as  I  opposed  the  proposal  of  Mr  . 
Lincoln,  which  I  think  does  not  maintain  the  proper  safeguards.  It  merely 
requires  that  the  person  who  seeks  to  be  registered  shall  file  with  the  Board 
of  Registry  the  proof  required  by  law  that  he  will  not  be  able  to  register 
personally.  That  is  so  broad  that  it  is  difficult  to  imagine  a  single  case 
which  might  come  within  it,  how  a  man  might  file  such  an  affidavit  for 
reasons  of  convenience  and  not  of  necessity. 

The  provision  as  drafted  by  the  Committee  requires  certain  conditions  to 
be  complied  with  in  order  to  make  it  applicable.  First,  it  applies  to  an 
elector  who  has  necessary  duties  outside  the  county  which  prevent  him  from 
being  present  and  registering  personally.  Second,  his  duties  must  be  such 
that,  in  pursuit  of  his  regular  vocation  or  occupation,  he  is  absent  from  the 
county.  Third,  the  class  of  electors  who  are  to  be  entitled  to  this  right  must 
be  designated  and  defined.     That  avoids  the  necessity,  or  rather  the  incon- 
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gniity,  of  creating  classes  in  the  CJonstitution,  such  as  commercial  travelers, 
actors,  railroad  men  and  the  like.  Those  classes  may  not  be  sufficiently 
comprehensive,  or  they  may  be  too  extensive,  and  therefore  it  should  be  left 
for  definition  and  designation.  Fourth,  it  provides  that  necessary  duties 
performed  in  the  pursuit  of  a  regular  vocation  or  occupation,  which  is  desig- 
nated and  defined,  will  occasion  the  absence  of  the  voter  during  the  several 
meetings  of  the  registry  officers.  And,  fifth,  it  requires  proper  proof  by  the 
elector  of  these  jurisdictional  facts.  They  must  consist  of  the  necessity, 
either  in  pursuit  of  a  regular  occupation  which  we  have  there  in  the  case, 
or  designated  and  defined,  that  will  occasion  the  absence  of  the  individual 
of  that  class  from  the  county  during  the  several  meetings  of  the  board  of 
registry. 

Now  there  we  have  protective  provisions  which  prevent  fraud,  which  make 
it  possible  to  require  definite  proof  and  which  will  not  enable  a  man  to 
register  by  merely  stating  that  he  will  not  be  able  to  register  personally, 
which  — 

Mr.  Parsons  (interrupting)  — Mr.  Chairman,  will  the  delegate  yield  for  a 
question  ? 

The  Chairman  —  Will  the  gentleman  yield? 

Mr.  Marshall  —  Yes. 

Mr.  Parsons  —  Under  this  provision  reported  by  the  Committee,  will  it  be 
possible,  constitutional,  by  statute,  to  require  from  those  who  wish  to 
register  in  this  way  proof  as  to  their  rights  to  vote  other  than  those  proofs 
required  of  those  who  register  personally,  except  the  facts  as  to  their  neces- 
sary duties  and  their  pursuit  of  a  regular  vocation. 

Mr.  Marshall  —  I  understand  your  point.  In  other  words,  as  I  understand 
it,  a  man  must  be  a  qualified  voter  any  way;  and  possibly,  in  addition  to  the 
proof  of  his  qualifications,  he  must  give  proper  proof  of  these  exceptionable 
facts  and  circumstances  which  prevent  his  personally  appearing  before  the 
Board  of  Registry  to  register. 

Let  me,  Mr.  Parsons,  call  your  attention  in  connection  with  that  fact,  to 
the  introductory  words  of  Section  4 :  "  Laws  shall  be  made  for  the  regulation 
of  elections  and  for  ascertaining  by  proper  proofs,  the  electors  who  shall  be 
entitled  to  the  right  of  suffrage  hereby  established  ".  That  should  be  read  in 
conjunction  with  the  other  provisions.  Could  you  say,  for  instance,  that  a 
person  who  is  to  be  absent,  an  elector,  on  registration  days  and  who  there- 
fore wishes  to  register  under  this  provision,  must  have  his  thumb  prints 
taken,  whereas  a  person  who  is  to  register  personally  would  not  be  required  to 
do  that? 

Mr.  Marshall  —  The  Legislature  can,  for  the  purposes  of  protection,  require 
any  proof  which  they  think  is  proper  in  order  to  establish  the  jurisdictional 
facts  here  indicated;  and  if  they  think  that  thumb-prints  are  necessary,  I 
haven't  any  doubt  that  they  can  require  thumb-prints. 

Mr.  Parsons  —  What  I  asked  is  whether  they  would  require  them  as  to  this 
class  and  not  require  them  as  to  the  other. 

Mr.  Marshall  —  In  view  of  the  fact  that  the  same  language  is  used  —  proper 
proof  —  both  in  the  initial  sentence  of  Section  4  and  also  in  this  sentence 
which  has  been  added,  I  haven't  any  doubt  that  it  can  require  it  in  both 
instances.  Your  question  is  whether  they  can  require  it  exclusively  in  the 
second  instance  and  not  in  the  other. 
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Mt.  Parsons  —  May  I  call  your  attention^  Mr.  Marshall,  to  the  fact  that 
the  proper  proof  of  which  appears  in  line  7  on  page  2  is  limited  to  proper 
proof  "  of  the  foregoing  facts ",  namely,  the  necessary  duties  outside  the 
county  and  the  pursuit  of  a  r^ular  vocation.  Now  the  phrase  "  necessary 
duties  outside  of  the  county  "  is  very  elastically  worded  and  I  venture  to  say 
that  it  would  be  very  difficult  to  convict  any  one  of  perjury  in  swearing  that 
his  duties  took  him  outside  of  the  county;  so  that  your  protection,  if  you  are 
going  to  allow  this,  must  come  through  the  fact  that  the  Legislature  can  re- 
quire a  great  many  other  things,  things  which  would  not  be  required  from 
a  person  registering  personally,  in  order  to  make  sure  that  fraud  was  not 
perpetrated  and  to  catch  the  person  perpetrating  fraud,  if  fraud  was 
perpetrated. 

Mr.  Marshall —  I  think  they  have  the  most  ample  power  to  require  such 
proof  as  may  be  necessary  for  the  purpose  of  protecting  the  public  against 
fraud,  and  that  proper  proof  may  include  —  would  necessarily  include  the 
making  of  an  affidavit,  I  suppose,  coupled  with  such  other  evidence  as  might 
be  necessary,  as,  for  instance,  possibly  the  affidavit  of  an  employer  as  to  the 
necessity  of  a  commercial  traveler  being  absent  in  the  pursuit  of  his  regular 
vocation,  or  such  other  evidence  as  would  establish  these  jurisdictional  facts, 
and,  in  addition  to  that,  as  I  have  already  indicated,  it  would  certainly  be 
necessary  also  by  proof  to  establish  the  qualification  of  the  Individual  to  be 
a  voter,  namely,  that  he  is  a  citizen  of  the  United  States  and  is  a  resident 
in  the  State  of  New  York  for  a  year,  in  the  county  for  four  months  and  the 
election  district  for  thirty  days. 

Now  as  to  the  criticism  that  has  been  made  that  laws  shall  be  made  for 
such  a  purpose,  without  going  into  definitions,  without  here  specifying  who 
the  individuals  are,  I  call  attention  to  the  fact  that  in  the  matter  of  personal 
registration  it  is  all  left  to  laws  under  the  jurisdiction  of  the  Legislature  to 
state  who  shall  be  eligible  to  the  right  of  suffrage  as  established  by  the  Con- 
stitution, that  is,  under  the  existing  provision  of  the  Constitution.  This 
provision  is  much  more  stringent  because  it  imposes  upon  the  Legislature 
certain  limitations,  without  compliance  with  which  it  would  be  impossible  to 
have  absentee  registration,  and  it  would  seem  that  these  protective  pro- 
visions are  ample  to  take  care  of  the  interests  of  the  public. 

Now,  in  connection  with  that,  it  will  be  noted  that  the  registration  must 
be  completed,  under  this  Proposed  Amendment,  not  ten  days  before  the 
general  election,  but  fifteen  days  before,  so  that  ample  time  is  given  all  those 
who  are  interested  in  the  holding  of  honest  elections  and  in  making  proper 
investigations  to  ascertain  whether  or  not,  in  addition  to  those  who  register 
personally,  those  who  register  under  this  absentee  provision  are  men  who 
should  be  permitted  to  register  in  that  way. 

Now  there  is  a  reason,  in  justice,  why  it  is  proper  that  such  a  measure 
should  be  adopted.  It  is  a  very  great  hardship  upon  commercial  travelers  and 
other  classes  of  voters  to  be  required,  if  they  want  to  vote,  to  expend  a  large 
amount  of  money,  first,  for  the  purpose  of  being  present  before  the  boards  of 
registry  in  order  to  register  personally,  and  secondly,  after  having  registered, 
to  return  once  more  to  their  place  of  residence  for  the  purpose  of  casting 
their  votes.  That  is  a  hardship  to  which  the  ordinary  voter  is  not  subjected, 
and  I  certainly  think  that  every  effort  should  be  made  which  is  humanly 
possible  to  take  care  of  these  men,  who,  in  their  regular  vocations  are  re- 
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quired  to  absent  themselves  from  their  places  of  residence  in  pursuit  of  their 
vocations  and  in  the  performance  of  the  necessary  duties  of  their  vocations 
and  occupations,  to  enable  them  to  register. 

Now  it  is  proved  by  Mr.  Steinbrink  and  others  who  have  investigated  the 
subject  that  there  are  at  least  sixty  thousand  commercial  travelers  who  are 
disfranchised  by  reason  of  the  existing  laws,  and  if  anything  can  be  done 
to  help  them  that  should  be  done.  The  only  thing  we  are  interested  in  is 
whether  this  would  be  made  the  vehicle  of  fraud.  Now  I  feel  satisfied  that 
with  all  the  protective  provisions  that  the  Legislature  can  enact,  and  is 
required  to  enact,  there  would  be  very  little  opportunity  for  fraud,  probably 
less  than  in  case  of  a  man  who  is  required  to  appear  personally,  because  you 
have  in  such  an  instance  as  this,  the  sworn  proof  which  can  be  required  as  to 
these  facts,  with  an  opportunity  to  investigate  the  truthfulness  of  the  state- 
ments 'which  are  made  in  compliance  with  the  requirements. 

Mr.  Deyo  —  Mr.  Chairman. 

The  Chairman  —  Tlie  Chair  recognizes  Mr.  Deyo.     * 

Mr.  Deyo  —  Mr.  Chairman,  I  offer  the  following  amendment,  which  I  will 
ask  the  Clerk  to  read: 

The  Chairman  —  The  amendment  is  by  Mr.  Deyo.    The  Clerk  will  read. 

The  Secretary  —  By  Mr.  Deyo :  Amend  by  inserting  in  line  7,  page  2,  after 
the  word  "  facts  "  the  words  "  and  of  the  further  facts  required  by  law  to 
be  stated  by  an  elector  making  personal  application  for  registration." 

Mr.  Deyo  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Deyo. 

Mr.  Deyo  —  I  fully  agree  with  what  Mr.  Marshall  has  said  as  to  the  power 
of  the  Legislature,  but  this  amendment  would  require  the  Legislature  to 
enact  laws  that  would  require  the  person  making  application  to  register  with- 
out personal  appearance,  to  make  proof  of  the  identical  facts  which  he  would 
be  compelled  to  state  to  the  registry  board  in  case  he  personally  appeared 
for  registration. 

Mr.  Marshall  —  Mr.  Chairman,  will  the  gentleman  permit  me  to  ask  a 
question  ? 

Mr.  Deyo  —  Certainly. 

Mr.  Marshall  —  Do  not  the  words  which  you  are  seeking  to  insert  dupli- 
cate the  requirements  which  is  now  found  in  lines  3,  4  and  5  on  page  1,  and 
which  are  the  present  constitution: 

"  Laws  shall  be  made  for  ascertaining,  by  proper  proofs,  the  citizens  who 
shall  be  entitled  to  the  right  of  suffrage  hereby  established",  and  is  not 
that  a  fact  that  the  right  of  suffrage  established  by  the  Constitution  is  by 
virtue  of  the  facts  relating  to  the  qualifications  of  the  voter  who  applies 
for  registration? 

Mr.  Deyo  —  I  very  much  question  it.  Mr.  Chairman,  I  also  offer  the  fol- 
lowing amendment  which  I  do  not  care  to  discuss  at  the  present  time. 

The  Chairman  —  The  Chair  recognizes  Mr.  Deyo  for  a  further  amendment. 

Mr.  Leggett  —  Mr.  Chairman. 

The  Chairman  —  Just  a  moment,  Mr.  Leggett. 

The  Secretary  —  By  Mr.  Deyo:  Amend  by  striking  out,  line  5,  page  2, 
the  words  "to  be  designated  and  defined". 

The  Chairman  —  The  Chair  recognizes  Mr.  Leggett. 
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Mr.  Leggett  —  This  is  a  very  important  question,  reversing  the  progress 
of  legislation  in  this  State,  covering  a  number  of  years.  There  have  been 
numerous  amendments  oflfered  and  I  violate  no  confidences  in  saying  that 
others  will  be  offered.  I  notice  the  hour  is  away  beyond  the  time  mentioned 
in  the  rule.  I  therefore  move  that  the  Committee  rise,  report  progress  and 
ask  leave  to  sit  again. 

Mr.  J.  L.  O'Brian  —  Mr.  Chairman. 

The  Chairman  —  The  Chair  recognizes  Mr.  O'Brian. 

Mr.  J.  L.  O'Brian  —  This  is  the  second  whole  evening  we  have  spent  on 
this  subject.  It  seems  to  me  that  we  will  make  more  progress  if  we  stay 
here  another  twenty  minutes,  and  finally  dispose  of  it  one  way  or  another 
than  by  adjourning.  As  one  of  the  martyrs  who  was  here  on  Friday  even- 
ing when  we  adjourned  fairly  early,  I  witnessed  the  result.  Every  time  we 
take  an  adjournment  on  one  of  these  matters  we  begin  at  the  beginning  the 
next  time  it  is  taken  up  and  go  all  over  it  again.  Now,  the  subject  is  all 
before  the  Convention  to-night.  I  have  no  personal  desire  one  way  or  the 
other  in  the  matter,  except  that  I  think  it  would  be  in  the  interest  of  prog- 
ress and  the  accomplishment  of  results  if  we  might  stay  here  a  short  time 
and  see  whether  we  cannot  finally  dispose  of  this  provision. 

Mr.  Leggett  —  Mr.  Chairman. 

Mr.  J.  G.  Saxe  —  Mr.  Chairman. 

The  Chairman  —  The  Chair  recognizes  Mr.  Leggett. 

Mr.  Leggett — If  it  was  a  matter  of  ten  or  twenty  minutes,  there  would  be 
no  objection  to  staying  here  and  finishing  it  —  we  would  all  be  very  glad  to  do 
that  —  but  it  will  be  a  matter  of  three  hours  at  least.  There  is  too  much 
in  this  thing  for  us  to  submit  to  a  vote  without  a  thorough  discussion  and 
there  are  a  number  of  us  who  would  like  to  submit  some  remarks  and  I 
judge  from  the  number  of  gentlemen  passing  from  the  Chamber,  that  doubt- 
less they  are  tired  and  feel  that  we  have  done  a  very  good  day's  work  to-day. 

Mr.  Westwood  —  May  I  ask  the  gentleman  a  question? 

The  Chairman ^- Will  the  delegate  yield? 

Mr.  Leggett  —  Certainly. 

Mr.  Westwood  —  Don't  you  think,  Mr.  Leggett,  too,  that  there  are  many 
members  of  the  Convention  who  might  like  some  time  to  consider  it? 

Mr.  Leggett  —  I  certainly  would  like  a  little  time,  myself. 

Mr.  J.  G.  Saxe  —  Mr.  Chairman. 

The  Chairman  —  I  would  suggest  that  we  let  the  amendment  be  — 

Mr.  Dahm  —  Mr.  Chairman,  I  sincerely  hope  that  the  proposition  offered 
by  Mr.  O'Brian  will  not  prevail.  Men  here  came  to  this  Convention  at  ten 
o'clock  and  they  rose  from  their  beds  at  six  o'clock  this  morning  in  order  to 
be  here,  and  now  some  men  come  along,  after  attending  to  business  and  work- 
ing hard  all  day  and  they  desire  to  stay  all  night.  I  don't  propose  to  sit 
here  twelve  or  fourteen  hours  a  day,  not  for  the  State  of  New  York.  I  move 
this  Convention  adjourn. 

Mr.  O'Brian  —  Mr.  Chairman,  out  of  sympathy  for  the  gentleman  who 
rose  at  six  o'clock  — 

Mr.  Mereness  —  Mr.  Chairman,  I  rise  to  a  point  of  order. 

The  Chairman  —  The  gentleman  will  please  state  his  point  of  order. 

Mr.  Mereness  —  The  motion  to  rise  and  ask  leave  to  sit  again  is  the  pre- 
vious* question  in  the  Committee  of  the  Whole. 
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Mr.  CBrian  —  Mr.  Chairman,  I  was  about  to  withdraw  my  suggestion  in 
the  interest  of  the  gentleman  who  rose  subsequent  to  me  this  morning. 

The  Chairman  —  The  question  arises  on  the  motion  by  Mr.  Leggett. 

Mr.  J.  G.  Saxe  —  Mr.  Chairman. 

The  Chairman  —  Mr.  J.  G.  Saxe. 

Mr.  J.  G.  Saxe  —  I  wish  to  make  an  amendment,  to  wit,  that  this  matter 
be  taken  up  as  a  special  order,  after  the  budget.  We  have  come  in  ahead 
of  the  budget  by  unanimous  consent  and  I  think  it  is  only  fair  to  Mr.  Stimson 
that  we  should  have  this  argument  proceed  after  the  budget. 

Mr.  Westwood  —  Mr.  Chairman,  I  rise  to  a  point  of  order. 

The  Chairman  —  Tlie  gentleman  will  please  state  his  point  of  order. 

Mr.  Westwood  —  I  raise  the  point  of  order  that  the  proposition  just  pro- 
nounced by  Mr.  J.  G.  Saxe  is  out  of  order. 

Mr.  J.  G.  Saxe  —  Mr.  Chairman,  I  will  ask  unanimous  consent  for  it,  because 
I  do  not  want  to  interfere  with  Mr.  Stimson. 

The  Chairman  —  The  question  arises  on  Mr.  Leggett's  motion  that  When 
the  Committee  rise  it  report  progress  and  ask  leave  to  sit  again  on  the  matter 
under  discussion. 

Was  there  an  amendment  by  Mr.  J.  G.  Saxe? 

Mr.  Westwood  —  I  did  not  hear  you,  Mr.  Chairman. 

The  Chairman  —  Is  there  an  amendment  by  Mr.  Saxe,  that  the  budget  take 
precedence  to-morrow,  and  that  this  matter  go  over  until  later? 

Mr.  Latson  —  Mr.  Chairman,  I  rise  to  a  point  of  order. 

The  Chairman  —  The  gentleman  will  please  state  his  point  of  of der. 

Mr.  Latson  —  I  raise  the  point  of  order  that  that  question  must  be  dealt 
with  by  the  Convention. 

llie  Chairman  —  The  point  of  order  raised  by  Mr.  Latson  is  well  taken. 

The  question  arises  upon  the  motion  by  Mr.  Leggett. 

Mr.  Parsons  —  Mr.  Chairman. 

The  Cliairman  —  Mr.  Parsons. 

Mr.  Parsons  —  I  suggest  that  if  this  motion  prevails,  then  automatically 
this  matter  would  come  up  after  the  budget,  because  it  is  still  a  Special 
Order  bill  after  the  budget. 

Mr.  Westwood  —  Mr.  Chairman,  is  not  that  a  question  for  the  House  to 
determine  ? 

The  Chairman  —  The  question  before  the  House  is  on  the  motion  that  the 
Committee  do  arise,  and  report  progress  on  General  Order  No.  48  and  ask 
leave  to  sit  again.  All  those  in  favor  of  the  motion  will  please  say  Aye, 
contrary  No.     The  motion  is  carried. 

(The  President  resumed  the  Chair.) 

Mr.  L.  M.  Martin^ Mr.  President. 

The  President  —  Mr.  Martin. 

Mr.  L.  M.  Martin  —  The  Committee  of  the  Whole  has  finished  its  delibera- 
tion and  begs  leave  to  submit  the  following  report. 

The  President  —  The  Secretary  will  read  the  report. 

The  Secretary  —  The  Committee  of  the  Whole  having  had  under  eonsidera* 
tion  Proposed  Amendment,  No.  761,  and  also  Proposed  Amendment  No.  764, 
reported  in  favor  of  the  passage  of  the  same  without  amendment. 

Ihe  President  —  The  question  is  upon  agreeing  to  the  report  of  the  Com- 
mittee of  the  Whole.    All  in  favor  of  agreeing  to  the  report  say  Aye,  conU'ary 
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Mo.  The  Ayes  have  it,  the  report  is  agreed  to  and  it  goes  to  the  order  of 
third  reading. 

Ihe  Secretary  —  The  Committee  of  the  Whole  having  had  under  considera- 
tion Proposed  Amendment  No.  769,  also,  Number  762,  reported  in  favor  of 
the  passage  of  the  same  with  amendments. 

The  President  —  The  question  is  upon  agreeing  to  the  report  of  the  Com- 
mittee of  the  Whole.  All  in  favor  will  say  Aye,  contrary  No.  The  Ayes  have 
it  and  the  report  is  agreed  to,  and  the  amendments  will  go  to  the  order  of 
third  reading. 

The  Secretary  —  The  Committee  of  the  Whole  having  had  under  considera- 
tion Proposed  Amendment  No.  780,  reported  progress  on  the  same  and  asked 
leave  to  sit  again. 

The  President  —  The  question  is  upon  granting  leave  to  sit  again.  All  in 
favor  say  Aye,  contrary  No.    The  Ayes  have  it  and  the  leave  is  granted. 

Mr.  Leggett  —  Mr.  President. 

The  President  —  The  hour  of  half  past  ten  having  arrived,  the  Convention 
stands  adjourned  until  ten  o'clock  to-morrow  morning. 

Whereupon,  at  11:15  P.  M.,  the  Convention  adjourned  to  meet  at  10  A.  M., 
Tuesday,  August  10th,  1915. 
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Albany,  K  Y.,  Tuesday,  August  10,  1915,  10  a.  m. 

The  President  —  The  Cohvention  will  please  be  in  order.  Prayer  will  be 
offered  by  the  Rev.  Mr.  J.  Addison  Jones. 

The  Rev.  Mr.  Jones  —  Let  us  pray.  Oh  Lord,  our  God,  Father  of  all  men 
and  Ruler  of  all  nations,  we  commend  to  Thee  in  faith  and  love  at  this  tiiAe 
all  who  shape  public  thought  and  mould  public  opinion  and  determine  public 
policy.  Grant  unto  them  the  gifts  of  wisdom  and  of  vision,  the  graces  of 
tact  and  of  courage,  so  that  they  may  think  without  confusion,  clearly,  and 
act  from  honest  motives,  purely,  and  so  establish  the  weal  of  the  land. 
Help  us  to  realize  that  no  wisdom  availeth  if  Thou  dost  cease  to  guide; 
that  no  courage  helps  if  Thou  dost  cease  to  defend;  that  no  strength  is 
strong  if  Thy  watchfulness  and  power  do  not  uphold.  So  we  pray  that  the 
counsels  of  the  people  may  become  the  ministers  of  Thy  truth  and  Thy 
righteousness  and  Thy  justice  unto  those  whom  they  lead,  that  all  things 
in  private  and  in  public  may  be  done  in  accordance  with  Thy  great  and  holy 
will,  so  that  purity  and  prosperity  may  crown  our  endeavors.  For  Thy 
Name's  sake.  Amen. 

The  President  —  Are  there  any  amendments  to  be  proposed  to  the  Journal 
as  printed  and  distributed?  There  being  no  amendments  proposed,  the 
Journal  is  approved  as  printed. 

Presentation  of  memorials  and  petitions. 

Mr.  Unger  —  Mr.  President. 

The  President  —  Mr.  Unger. 

Mr.  Unger  —  I  present  three  memorials  signed  by  about  2,000  citizens 
asking  that  the  same  recognition  of  their  valor,  courage  and  bravely  be 
given  the  Spanish  War  veterans  as  was  accorded  the  Civil  War  veterans. 

The  President  —  The  memorials  will  be  referred  to  the  Committee  on 
Civil  Service. 

Mr.  Austin  —  Mr.  President. 
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The  President  —  Mr.  Austin,    i 

Mr.  Austin  —  On  behalf  of  Delegate  Hinman  of  Albany,  I  offer  the  follow- 
ing memorial. 

The  President  —  The  memorial  introduced  by  Mr.  Austin  in  behalf  of  Mr, 
Hinman  will  be  referred  to  the  Committee  on  Civil  Service. 

Mr.  Burkan  —  Mr.  President,  on  behalf  of  800  residents  of  the  Twentieth 
District,  I  present  a  memorial  with  respect  to  the  civil  service. 

Mr.  Mandeville  —  Mr.  President. 

The  President — Will  Mr.  Mandeville  suspend  for  a  moment?  The  memo- 
rial produced  by  Mr.  Burkan  will  be  referred  to  the  Committee  on  Civil 
Service. 

Mr.  Mandeville  —  Mr.  President,  I  offer  a  memorial  which  I  would  like  to 
have  submitted  to  the  same  Committee. 

The  President  —  It  will  be  so  referred. 

Are  there  any  further  memorials? 

Petitions. 

The  Chair  lays  before  the  Convention  a  communication  from  the  Amster- 
dam Chamber  of  Commerce  which  will  be  referred  to  the  Committee  on  Cities ; 
also  a  communication  from  the  city  of  Dunkirk  which  will  be  referred  to  the 
Committee  on  Cities;  also  a  communication  from  the  common  council  of 
Johnstown,  referred  to  the  Committee  on  Education;  also  a  communication 
from  Mr.  Vincent  Jewett  of  Lawrence,  Long  Island,  addressed  to  the  Constitu- 
tional Convention,  which  will  be  referred  to  the  Committee  on  Bill  of  Rights. 

Mr.  Brackett  —  Mr.  President. 

The  President  —  Mr.  Brackett. 

Mr.  Brackett  —  I  send  to  the  desk  a  petition,  or  a  remonstrance,  rather,  of 
the  joint  legislative  board  of  the  Brotherhood  of  Locomotive  Engineers, 
Brotherhood  of  Firemen  and  Enginemen  and  Order  of  Railway  Conductors 
and  Brotherhood  of  Railway  Trainmen  of  the  State  of  New  York  protesting 
against  the  short  ballot  and  any  other  centralization  of  power  in  the  guber- 
natorial  office. 

The  President  —  Referred  to  the  Committee  on  Governor  and  Other  State 
Officers. 

Any  further  memorials  or  petitions? 

Communications  from  the  Governor  and  other  State  officers. 

Notices,  motions  and  resolutions. 

The  Secretary  will  call  the  roll  of  districts. 

The  Secretary  —  First  district,  second,  third,  fourth,  fifth,  sixth,  seventh, 
eighth,  ninth,  tenth,  eleventh,  twelfth,  thirteenth,  fourteenth,  fifteenth,  six- 
teenth, seventeenth,  eighteenth,  nineteenth,  twentieth,  twenty-first,  twenty- 
second,  twenty-third,  twenty-fourth,  twenty-fifth,  twenty-sixth,  twenty-seventh, 
twenty-eighth,  twenty-ninth,  thirtieth,  thirty-first,  thirty-second,  thirty-third, 
thirty-fourth,  thirty-fifth,  thirty-sixth,  thirty-seventh,  thirty-eighth,  thirty- 
ninth,  fortieth,  forty-first,  forty-second,  forty-third,  forty-fourth,  forty-fifth, 
forty-sixth,  forty-seventh,  forty-eighth,  forty-ninth,  fiftieth,  fifty-first. 
.  The  President  —  Reports  of  standing  committees.  Are  there  any  reports 
from  standing  committees? 

Reports  of  select  committees. 

Third  reading. 

Unfinished  business  of  general  orders. 
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Special  orders. 

The  Convention  will  go  into  Committee  of  the  Whole  for  the  consideration 
of  the  special  order  of  the  day,  General  Order  No.  46,  Print  No.  778.  Will 
Mr.  Marshall  take  the  Chair? 

(Mr.  Marshall  takes  the  Chair.) 

The  Chairman  —  The  Convention  is  now  in  Committee  of  the  Whole  for 
the  consideration  of  General  Order  No.  46. 

The  Secretary  — No.  778,  General  Order  No.  46,  by  the  Committee  on 
Finance. 

Mr.  Stimson  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Stimson. 

Mr.  Stimson  —  I  move  the  special  order.  Mr.  Chairman,  the  special  order 
arises  upon  an  amendment  proposed  by  the  Committee  on  State  Finances, 
No.  778,  based  upon  a  number  of  amendments  that  were  referred  to  that  Com- 
mittee. In  the  amendment  as  it  was  submitted  by  the  Convention  to  the 
printer  the  title  enumerated  the  various  amendments  which  had  been  referred 
to  the  Committee  on  this  subject  but  I  see  that  the  printer  has  overruled  the 
Committee  and  has  printed  it  as  an  amendment  simply  introduced  by  the 
Committee  on  Finance  without  giving  credit  to  the  number  of  gentlemen  who 
had  submitted  careful  treatises  on  this  subject  which  this  Conunittee  was 
very  glad  to  recognize  and  from  each  of  whom  it  derived  a  great  deal  of 
assistance  in  the  formulation  of  its  amendment. 

The  Committee  has  also  submitted  a  report  on  the  subject  which  is 
printed  as  Document  No.  32.  With  the  consent  of  the  Convention  I  have 
been  requested  by  the  Committee  to  make  a  general  statement  with  regard 
to  the  Proposed  Amendment  an^  this  subject  as  a  whole,  and  then  after 
that  I  shall  ask  the  consent  of  the  Convention  that  the  amendment  be  read 
paragraph  by  paragraph  as  printed,  for  the  discussion  under  easier  circum- 
stances of  the  entire  amendment.  I  think  in  that  way  it  will  be  most 
easily  discussed.  While  I  am  always  glad  to  answer  questions  to  the  extent 
of  my  ability  I  think  we  will  progress  more  rapidly  if  the  members  will 
reserve  their  questions  until  the  end  of  my  opening  statement. 

I  am  very  glad  to  be  able  to  say  that  the  Committee  on  Finance  has  in 
this  matter,  as  in  the  other,  reached  its  conclusions  and  submitted  its 
amendment  by  a  substantially  unanimous  vote  —  only  one  member  dissent- 
ing—  and  I  cannot  speak  with  sufficient  appreciation  of  the  fair-mindedness 
and  the  patience  which  that  Committee  has  shown  in  its  deliberations  and 
the  assistance  which  each  and  every  member  of  the  entire  body  have  rendered 
in  the  entire  discussion. 

Now,  on  last  Thursday  in  the  consideration  of  the  debt-incurring  power 
of  the  State,  I  presented  the  figures  of  the  recent  increase  in  debt  in  this 
State.  I  should  like  to  call  attention  of  the  Convention  to-day  to  the  very 
rapid  increase  that  has  also  taken  place  in  the  general  rimning  expenses  of 
the  government  during  the  past  thirty  years.  The  figures  are  contained  in 
this  document,  No.  32,  which  I  hold  in  my  hand,  and  they  are  very  startling, 
for  they  represent  an  increase  in  running  expenses  during  those  thirty  years 
of  very  nearly  600  per  cent.  The  general  expenses  of  the  government  of  the 
State  in  1885  were  only  a  little  over  $7,000,000.  Those  general  expenses,  exclud* 
ing  the  interest  on  all  debt  and  excluding  everything  except  what  may  be 
properly  attributed  to  the  general  running  expenses  of  tha  State,  have  now 
mounted  up  to  over  $42,000,000. 
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During  that  time  the  population  has  increased  only  82  per  cent.  So  that 
the  increase  in  the  running  expenses  of  the  State  have  tremendously  outrun 
ihe  population.  They  have  also  very  greatly  outrun  the  increase  in  the 
assessed  valuations  of  the  property  of  the  State  which  are  subject  to  taxation. 

During  that  period  the  assessed  value  has  only  risen  from  a  little  over 
$3,000,000,000  to  $12,000,000,000,  a  percentage  of  274  as  against  the  600  per 
cent,  that  I  mentioned  a  little  while  ago,  and  this  increase  in  the  taxable 
property  of  the  State  is  to  a  large  extent  artificial  and  does  not  represent 
a  real  increase  of  property,  because  if  you  all  will  remember,  during  that 
time  there  have  been  additions  to  the  assessed  valuations  which  do  not 
represent  increases  in  property.  One  of  those  was,  for  instance,  the  special 
franchise  tax  which  at  one  step,  according  to  my  recollection,  added  nearly 
$200,000,000  to  the  assessable  value  of  property  in  the  State  and  which  since 
has  greatly  increased;  a  former  property  which  formerly  was  not  assessed 
at  all.  And,  in  the  same  way,  there  have  been  increases  in  the  rate  of  assess- 
ment in  the  different  portions  of  the  State,  notably  in  the  city  of  New  York, 
where  but  twelve  or  thirteen  years  ago  at  one  jump  they  raised  the  rate  of 
assessment  on  real  property  from  between  67  and  75  per  cent,  to  very  nearly 
100  per  cent.  Well,  now,  until  recently  the  State  has  not  felt  the  strain 
which  this  increase  in  its  running  expenses  might  be  expected  to  impose, 
largely  because  we  have  been  nmning  the  State  on  indirect  taxation.  But 
there,  again,  we  have  about  reached  the  limit  in  the  possibilities  of  indirect 
taxation.  An  examination  of  the  figures  of  that  shows  that  in  the  recent 
years  that  has  fallen  off  rather  than  increased.  It  fell  off  nearly  $2,000,000 
from  1913  to  '14,  and  a  year  and  a  half  ago  the  Governor  of  the  State  in 
his  annual  message  to  the  Legislature  announced  that,  in  his  opinion,  the 
limit  of  indirect  taxation  had  been  reached^ 

So  that  the  sum  and  substance  of  my  proposition  is  that  in  this  State  our 
expenses  of  government  have  been  increasing  faster  than  the  property  out  of 
which  taxation  can  be  raised  —  immensely  faster ;  have  been  increasing  tre- 
mendously faster  than  the  population,  and  that,  having  reached  the  limit 
of  indirect  taxation  we  are  confronted  with  the  necessity,  so  far  as  we  can 
see  for  an  indefinite  period  in  the  future,  of  very  severe  additional  direct 
taxation. 

When  we  turn  to  the  other  branches  of  the  nation  we  find  that  a  somewhat 
similar  process  has  been  going  on.  The  Federal  government  during  the 
similar  period  of  thirty  years  has  also  increased  its  expenses  very  markedly, 
although  not  to  quite  such  a  great  extent.  Their  increase  represents  only 
400  per  cent,  and  perhaps  may  in  part  be  attributed  to  the  better  organiza- 
tion of  the  administrative  branches  of  that  government;  but  they  have  very 
markedly  increased  to  an  extent  beyond  the  increase  in  population.  And  in 
the  same  way  that  same  increase  is  to  be  noticed,  or  similar  increases,  in  tne 
other  States  of  the  Union,  although  hardly  any  of  them  show  such  a  marked 
increase  as  New  York  State.  I  think  it  is  fair  to  say  that  this  State  stands 
pre-eminent  in  the  increase  of  the  cost  of  government.  For  instance,  the 
average  throughout  the  United  States  is  only  —  the  average  increase  was 
only  105  per  cent,  during  the  period  during  which  New  York  State  raised  over 
200  per  cent.  And  during  that  same  period  the  expenses  of  the  Middle 
Atlantic  division  —  during  the  ten  years  between  1903  and  1913,  the  Middle 
Atlantic  division  rose  only  106  per  cent.,  as  a  whole,  as  against  New  York's 
200  per  cent. 
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Now  we  find  a  great  many  people  under  those  circumstances  who,  in  the 
face  of  that  problem,  say  that  the  thing  to  do  is  to  stop  the  increases  and 
the  activity  of  government,  out  of  which  to  a  large  extent  this  increase 
certainly  has  come.  But,  gentlemen,  a  very  slight  reflection  will  show  that 
that  is  a  chimera;  it  is  an  iridescent  dream.  The  increasing  demand  for  the 
increasing  activities  of  government  arises  out  of  factors  that  are  not  within 
our  control.  It  arises  out  of  the  fact  that  our  methods  of  life  are  growing 
more  complicated;  that  our  methods  of  business  are  more  complex,  more  varied, 
and,  above  all  that,  our  population  is  steadily  growing  more  and  more  dense, 
and  each  of  those  advances  in  what  we  call  civilization  means  a  necessarily  in- 
creasing demand  upon  government  to  increase  its  activities  and  to  do  more  and 
more  of  those  things  which  require  money  for  their  performance.  When  men 
lived  in  such  sparsely  settled  communities  as  the  people  of  this  coimtry  did  a 
hundred  years  ago,  they  did  not  elbow  each  other  very  much.  They  did  not 
need  much  government.  But  as  the  population  grew  faster  and  faster,  as  the 
great  cities  grew  up,  as  new  inventions  came  in,  more  and  more  demands  upon 
law  were  necessarily  asked.  The  introduction  of  railroads  makes  necessary  a 
railroad  law;  the  introduction  of  systems  of  banking,  a  banking  law;  trust 
companies,  a  trust  company  law;  of  the  various  public  utilities,  public  utili- 
ties law;  and  so  on  ctd  infimtum.  And,  in  short,  we  have  no  right  to  sup- 
pose that  this  constant  pressure  upon  government  to  do  more  and  more  will 
have  any  slackening  whatever.  On  the  contrary,  if  we  face  the  problem 
fairly,  we  must  say  to  ourselves  that  in  all  probability  that  demand  will 
increase  rather  than  diminish. 

Now,  that  being  so,  America  being  merely  at  the  threshold  of  her  problem, 
why,  what  is  the  necessary  and  the  prudent  thing  for  the  people  to  do  in 
order  to  diminish  the  risks  of  the  dangers  that  come  with  that  situation?  If 
at  this  threshold  we  have,  as  these  figures  would  indicate,  and  as  the  protest 
which  has  come  during  the  past  year  against  proposed  measures  of  taxation 
in  this  State  would  indicate  —  if,  in  other  words,  we  have  even  at  this 
threshold  reached  what  would  seem  to  be  the  limit  of  reasonable  taxation, 
why,  the  only  other  thing  to  do  is  what  every  good  business  man  does  —  to 
look  around  and  try  to  stop  the  avenues  of  waste;  to  look  around  and  see 
where  our  methods  of  cost  have  been  defective.  All  of  you  who  are  business 
men  know  that  the  difference  between  a  successful  and  failing  business  does 
not  depend  so  much  on  the  size  of  the  sales  and  the  profits  as  it  does  on  the 
cutting  off  of  the  costs,  the  cutting  down  of  the  costs  to  the  lowest  possible 
figure. 

Now,  when  we  look  around  to  find  out  what  can  be  done  in  that  way  in 
this  country  we  do  not  have  to  look  far  to  find  a  difference  in  our  methods, 
not  only  from  those  of  other  successful  businesses,  but  from  those  of  almost 
any  successful  government  in  the  world. 

The  same  problem  exists  throughout  the  whole  country.  We  are  the  only 
nation,  so  far  as  I  have  been  able  to  find  out,  which  is  without  that  first  in- 
strument of  successful  business,  an  accurate  budget  system.  A  budget  system 
is  simply  a  system  of  planning  for  your  revenue  and  your  disbursements.  It 
is  simply  a  method  of  trying  to  adapt  the  one  to  the  other  in  order  that  there 
may  be  a  correlation  between  them. 

Now,  I  have  had  a  good  many  of  my  friends  here  in  the  Convention  ask  me 
how  it  was  that  I  came  to  be  interested  in  finance.     I  certainly  frankly  and 
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freely  admitted  that  it  was  not  from  any  original  knowledge  of  the  subject  or 
any  special  aptitude  for  the  subject,  but  four  years  ago  the  duty  was  suddenly 
imposed  upon  me  of  being  responsible  for  the  efficiency  for  the  great  arm  of 
defense  of  this  country,  the  United  States  Army,  and  it  did  not  take  very 
many  months  of  study  for  me  to  find  out  that  the  real  fundamental  thing 
which  prevented  us  from  having  an  efficient  army  was,  more  than  any  other 
factor,  the  fact  that  we  had  no  budget  system  by  which  the  taxes  which  this 
country  was  paying  for  its  army  should  be  with  forethought  and  foresight 
and  prudence  applied  to  getting  an  army.  In  other  words,  the  fundamental 
defect  of  our  national  system  in  that  respect,  as  in  all  other  departments  re- 
quiring efficiency,  was  the  fact  that  we  did  not  have  any  budget,  any  army 
budget.  And  although  we  were  spending  within  measurable  distance  —  as  I 
recollect  the  figures,  more  than  half  as  much  annually  as  Oermany  was  spend- 
ing upon  her  army,  and  as  France  was  spending  upon  her  army,  the  moneiy 
which  we  spent,  from  our  own  shiftless  unbusiness-like  methods,  was  being 
wasted  in  a  thousand  ways,  so  that  as  a  result  of  it  all,  after  this  immense 
expenditure  we  had  no  army  competent  to  perform  the  duty  which  an  army 
should  perform  for  this  country. 

The  man  who  was  responsible  for  the  efficiency  of  the  army,  in  other  words, 
had  nothing  to  do  with  the  making  of  the  budget;  he  had  nothing  to  say 
about  it.  It  was  made  up  by  other  people  who  had  no  control  over  the  army 
and  the  money  which  secretary  after  secretary  had  reconunended  should 
be  spent  in  certain  directions  upon  that  great  work  was  being  wasted  on 
unnecessary  army  posts  in  various  districts  of  the  country  where  they  could 
be  of  more  political  benefit  than  of  benefit  to  the  national  defense. 

I  found  the  same  thing  extended  into  every  branch  of  the  country's  activ- 
ities. I  have  read  the  record  in  the  Congressional  Record  in  regard  to  the 
navy  where  the  chairman  of  the  Naval  Committee  in  the  Senate  when  he  was 
asked  why  it  was  that  certain  of  the  navy  yards,  of  which  we  have  a  great 
number  which  nobody  outside  of  that  Committee  sees  any  use  for  —  how  it 
was  that  these  navy  yards  were  not  adequate  to  take  a  modem  battleship, 
and  this  learned  senator  at  once  responded  that  it  was  true  but  that  was 
the  reason  why  he  was  in  favor  of  smaller  ships.  That  is  on  the  Congres- 
sional Record.  Now  that  whole  thing  I  foimd  running  into  our  national 
system  wherever  it  went. 

On  looking  through  my  reading  I  find  that  thirty  years  ago  this  fact  was 
commented  upon  by  the  most  thoughtful  student  of  our  affairs  from  outside 
who  has  ever  written  upon  them,  Mr.  Bryce,  in  his  "American  Common- 
wealth." He  put  it  in  this  trenchant  way,  speaking  upon  our  lack  of  a 
budget  system,  and  this  was  nearly  thirty  years  ago: 

"A  thoughtful  American  publicist  remarks :  *  So  long  as  the  debit  side  of 
the  national  account  is  managed  by  one  set  of  men,  and  the  credit  side  by 
another  set,  both  sets  working  separately  and  in  secret  without  public  re- 
sponsibility and  without  intervention  on  the  part  of  the  executive  official 
who  is  nominally  responsible;  so  long  as  these  sets  being  composed  largely 
of  new  men  every  two  years  give  no  attention  to  business,  except  when  Con- 
gress is  in  session,  and  thus  spend  in  preparing  plans  the  whole  time 
which  ought  to  be  spent  in  public  discussion  of  plans  already  matured,  so 
that  an  immense  budget  is  rushed  through  without  discussion  in  a  week  or 
ten  days  —  just  so  long  the  finances  will  go  from  bad  to  worse,  no  matter 
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by  what  name  you  call  the  party  in  power.  No  other  nation  on  earth 
attempts  such  a  thing  or  could  attempt  it  without  soon  coming  to  grief,  our 
salvation  thus  far  consisting  in  an  enormous  income  with  practically  no 
drain  for  military  expenditures.' " 

And  Mr.  Bryce  goes  on  with  his  own  statement  after  this  quotation: 
"  Under  the  system  of  congressional  finance  here  described  America  wastes 
millions  annually.  But  here  wealth  is  so  great,  here  revenue  so  elastic,  that 
she  is  not  sensible  of  the  loss.  She  has  the  glorious  privilege  of  youth,  the 
privilege  of  committing  errors  without  suffering  from  their  consequence." 

Now  I  commend  to  the  attention  of  the  Convention  those  words  written 
nearly  thirty  years  ago  and  I  ask  that  they  be  contrasted  with  these  figures 
that  we  have  collected  and  which  I  have  just  pointed  out  and  which  strongly 
indicate  that  that  glorious  period  of  youth  is  now  over,  so  far  as  our  finances 
and  taxation  are  concerned,  and  that  this  country  is  reaching  a  period  when 
it  has  got  to  take  a  little  thought  about  its  stomach  or  it  will  suffer  the 
consequences  which  other  mature  organizations  will  suffer. 

Well  now,  that  is  the  problem  which  your  Committee  found  before  it 
when  it  approached  the  consideration  of  the  situation  here  in  this  State  and 
of  which  I  will  now  try  to  present  to  you  our  analysis  and  our  recommen- 
dation. 

We  found  that  the  situation  here  was  precisely  like,  almost  precisely  like 
that  which  I  have  just  described  as  being  true  of  the  national  government. 
We  were  wholly  without  a  budget  system,  and  the  methods  by  which  our  ap- 
propriations were  annually  made  up  did  not  differ  in  any  essential  par- 
ticulars from  those  by  which  the  national  appropriations  were  also  made  up. 

Of  course,  the  analysis  and  the  consideration  involved  a  careful  criticism  of 
modern  legislative  methods  in  this  State,  and  I  want  to  in  the  very  beginning 
again  allude  to  the  fairmindedness  which  the  members  of  that  Committee, 
whose  main  or  entire  experience  had  been  in  the  legislative  branch  of  the 
government,  showed  in  their  work  and  analysis  of  this  situation.  There 
were  four  such  members  on  the  Committee  and  three  of  them  have  united  in 
this  report.  Of  course  any  such  criticisms  as  I  may  touch  upon  and  in  those 
which  the  Committee  examined,  there  was  no  thought  whatever  of  any 
criticism  upon  any  person.  I  think  any  such  criticism  would  be  neither 
deserved  nor  useful.  The  criticism  is  aimed  at  the  method  and  I  think  it  is 
the  firm  belief  of  all  of  us  who  went  through  that  examination  that  under  the 
methods  which  we  found  it  would  be  impossible  for  any  representative  body 
of  men  to  reach  other  results.  It  is  not  a  question  of  better  men,  it  is  a 
question  of  better  methods. 

I  would  like  to  say  further  that  the  conclusions  which  we  reached  were 
reached  only  after  very  long  and  careful  consideration,  the  compromise  of 
different  views  and  of  attention  to  the  matters  which  were  presented  by  the 
men  of  those  different  views;  but  when  finally  reached  the  amendment  which 
the  Committee  produced  I  think  can  be  said  to  represent  a  carefully  matured 
plan  of  harmonious  character  in  which  every  part  is  dependent  upon  every 
other  part  and  where  each  such  part  was  arrived  at  only  after  the  best 
consideration  that  we  could  give  it. 

Now,  first,  what  was  the  situation  in  general  —  what  is  our  analysis  of 
the  present  evil?  Well,  in  a  word,  the  main  criticism  that  I  think  the 
Committee  would  make,  and  which  underlies  the  whole  matter,  is  that  there 
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has  been  a  shifting  of  functions,  so  to  speak,  a  sliding  backward  of  the  things 
that  the  different  branches  of  the  State  government  ought  to  do,  until  the 
duty  which  the  executive  ought  to  do,  in  the  first  place  having  been 
neglected  by  the  executive,  has  been  gradually  allowed  to  slide  over  into 
the  Legislature,  where  in  turn  it  has  so  congested  the  functions  of  that 
body  that  it  has  forced  along  the  real  legislative  function  that  the  Legis- 
lature ought  to  perform  still  further,  one  step  back  under  the  executive 
again.  It  has  been  a  gradual  sliding  back  of  duty  one  step  further  back 
until  the  whole  —  the  performance  of  the  whole  function  has  been  set  out 
of  joint,  disintegrated,  and,  in  a  word,  the  remedy  which  your  Committee 
suggests  is  not  to  add  more  restrictions  or  more  duties  upon  the  tail  of  the 
performance,  but  to  try  to  shove  the  whole  performance  back  to  the  situa- 
tion where  it  normally  should  be,  and  begin  over  again  there. 

Like  the  old  nursery  rhyme: 
Fire,  fire,  burn  stick;  •  -. 

Stick,  stick,  beat  dog; 
Dog,  dog,  catch  cat. 

The  remedy  is  not  to  make  the  cat  more  catchable  by  cutting  off  a  leg 
of  the  cat,  but  to  go  back  to  the  beginning  and  set  your  fire  imder  the  stick 
in  time. 

Now,  in  general,  what  is  that?  Well,  the  situation  which  we  found  is 
this,  going  back  to  the  very  beginning.  Under  the  Laws  of  1910  the  esti-. 
mjatts  for  tho  coming  year  of  the  amounts  which  the  State  is  supposed  to 
need  for  the  next  year  are  supposed  to  be  submitted  to  the  Comptroller 
by  the  different  departments  and  bureaus  and  officers  who  make  up  these 
estimates.  The  duty,  I  should  say,  in  the  beginning,  of  making,  a  plan  or 
estimate  of  the  next  year's  work  is  an  administrative  duty,  as  any  one  of 
you  can  see  on  a  moment's  reflection. 

If  any  of  you  belong  to  a  board  of  directors  of  a  business  corporation  and 
went  to  your  annual  meeting  where  you  were  to  decide  finally  upon  the 
amount  of  money  that  you  were  going  to  allow  or  to  authorize  to  be  spent 
in  the  business  for  the  next  year,  I  think  you  would  feel  very  much  abused, 
if,  when  you  got  there,  the  executive  or  administrative  officers  of  that  cor- 
poration, the  general  manager,  or  the  president,  had  not  prepared  before- 
hand a  careful  plan  of  what  they  thought  those  estimates  ought  to  be. 

I  think  you  would  feel  very  much  abused  if  you  were  asked  to  sit  down  in 
the  board  room  and  without  any  other  knowledge  than  what  you  had  as  di- 
rector to  hammer  out  on  pencil  and  paper  such  a  plan.  You  would  think  that 
the  executive  was  not  doing  his  business  if  he  did  not  give  you  that  much 
help,  if  he  did  not  come  in  with  a  carefully  formulated  program  which  he  laid 
before  you  and  asked  you  to  decide.  I  think  you  would  regard  that  as 
his  duty  and  not  yours.  The  decision  would  be  yours.  It  would  be  for  you 
to  say  whether  or  not  you  thought  the  plan  was  a  good  one;  whether  or  not 
you  thought  he  was  asking  for  too  much  money;  whether  or  not  you  thought 
he  had  carefully  gone  over  the  subject  to  propose  what  his  experience  in  the 
line  of  the  activity  of  the  corporation  ought  to  be. 

Well,  now,  that  is  just  what  we  have  not  got  in  the  State  government. 
These  estimates  when  they  come  from  the  different  departments  of  the  gov- 
ernment, and  there  are  IB2  of  those,  go  to  the  Comptroller  and  by  him  are 
shovelled  into  the  Legislature.  He  has  no  power  to  reduce  them.  He  has 
no  power  to  see  whether  those  estimates  bear  any  relation  to  the  amount  of 
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revenue  which  the  State  is  going  to  have.  He  has  no  power  to  work  out  a 
program.  He  is  simply  a  transmitting  agency  to  hand  this  over  to  the 
Legislature. 

And  under  those  circumstances  the  only  thing  that  is  left  is  for  the  Legis- 
lature receiving  this  mass  of  estimates  to  sit  down  and  itself  hanmier  out 
such  a  plan.  Well  now  there  are  just  two  or  three  things  to  be  said  right 
there.  It  hardly  takes  a  word  to  point  out  the  necessity  of  such  revisional 
planning.  Every  bureau  officer, —  and  that  is  a  trait  of  human  nature  in  gen- 
eral,—  every  officer  who  is  in  charge  of  a  conunission  or  post,  if  he  is  any 
good  at  all,  thinks  that  that  post  or  that  commission  is  the  most  important 
thing  in  the  government,  naturally,  and  he  draws  his  estimates  accordingly, 
when  there  is  no  restriction  put  upon  it  and  the  result  is  that  when  these 
go  into  the  Legislature  they  are  s-o  high,  as  has  been  brought  out  by  the 
unanimous  testimony  of  all  who  appeared  before  your 'Committee,  from  the 
Comptroller's  representative  to  the  members  of  the  Legislature,  those  esti- 
mates are  so  high  and  bear  so  absolutely  no  relation  to  the  revenue,  that 
the  only  thing  to  do  is  to  disregard  the  aggregate  altogether.  They  are 
treated  as  mere  requests  made  on  the  haggling  principle  of  a  man  who  asks 
for  more  than  he  is  going  to  get  or  expects  to  get.  There  is  no*  responsibility 
at  all  about  them.  That  is  the  situation  which  of  course  makes  it  necessary 
for  the  work  of  planning  a  program  to  be  done  afterward  in  the  Legislature. 

Well  now  there  are  several  reasons  why  the  Legislature  is  even  less  fitted 
than  the  average  board  of  directors  to  take  up  such  a  duty. 

In  the  first  place,  the  Legislature,  the  members  of  the  Legislature,  each 
represents  a  separate  district.  Their  viewpoint  is  of  that  district,  not  of  the 
State  as  a  whole  as  is  necessary  imder  our  system.  Any  plan  which  they 
make  up  is  like  the  plan  of  the  expenses  of  the  army  that  I  spoke  about  a 
little  while  ago.  No  matter  how  conscientious,  how  sincere  the  effort  to  get 
away  from  the  local  viewpoint,  it  necessarily  exists  and  will  exist  so  long  as 
the  member  of  the  Legislature  is  and  continues  to  be  the  attorney  of  his 
district.  And  any  plan  which  is  njade.  up  in  the  Legislature  necessarily,  to  a 
greater  or  less  extent,  partakes  of  that  spirit  of  fiiutual  accommodation  be- 
tween the  districts  which  has  grown  so  common  in  our  American  public  life 
that  it  has  been  given  those  rather  unpleasant  names  of  "log-rolling"  and 
"  the  pork-barrel."  It  is  no  criticism  upon  individuals  at  all.  If  you  thrust 
that  administrative  duty  upon  that  legislative  body  of  making  a  plan  for  the 
whole  State,  that  result  will  continue  to  be  arrived  at  so  long  as  men  arie 
men  and  so  long  as  legislatures  are  legislatures. 

Then,  in  the  next  place,  the  fact  —  and  this  is  the  point  which  Mr.  Bryce 
pointed  out  in  the  paragraph  that  I  read  to  you —  the  fact  that  this  duty 
of  putting  together  a  program,  this  administrative  duty  of  making  a  proposi- 
tion, if  dumped  over  on  to  the  Legislature  necessarily  crowds  out  the  time 
and  the  function,  which  is  a  purely  legislative  function,  of  criticising  and  dis- 
posing of  such  a  plan  when  it  is  presented.  As  Mr.  Bryce  pointed  out  in  that 
excerpt,  we  spend  so  much  of  our  time  in  formulating  this  plan  inside  the  Leg- 
islature that  after  it  is  formulated  we  have  not  got  sufficient  time  to  publicly 
discuss  it.  You  all  know  how  true  that  criticism  is.  How  much  time  was 
there  left  for  public  discussion  of  the  appropriation  bill  last  spring  when  it 
was  reported  in  its  final  form  in  the  early  hours  of  the  same  Simday  moniing 
in  which  it  was  passed!    Of  course  there  had  been  conunittee  work  before, 
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faithful  committee  work,  but  that  bill  was  not  completed  until  within  a  few 
hours  or  a  few  minutes  before  it  was  passed. 

And  it  never  was  printed  in  its  final  form.  And,  as  I  am  told,  as  you  have 
heard  here  in  debate,  during  the  past  twenty-one  years  there  has  never  been 
but  one  year  when  such  an  appropriation  bill  was  printed.  Well,  now,  in 
a  situation  like  that,  how  much  publicity  are  you  going  to  have  for  the 
debate  upon  the  most  vital  question  which  can  come  before  any  self-governing 
Commonwealth?  How  much  time  are  you  going  to  have  to  debate  the  ques- 
tion of  whether  or  not  the  State  will  grant  the  $60,000,000  that  we  are  going 
to  have  to  pay  for  the  next  annual  expenditures?  And  what  help  can  the 
representatives  in  this  body  get  —  what  help  can  they  get  from  their  con- 
stituents on  that  subject,  in  the  shape  of  a  carefully  framed  public  opinion? 

Well,  now,  that  is  the  situation  to  which  this  failure  of  the  executive  to 
present  to  the  Legislature  in  seasonable  time  the  matured  program  for  dis- 
cussion has  brought  down  our  legislative  procedure. 

And  what  has  been  the  next  result?  Why,  the  next  result  has  been  that 
the  necessarily  inevitable  results  of  that  system  in  the  shape  of  the  kind  of 
appropriation  bill  that  it  necessarily  turns  out  has  turned  over  as  the  next 
step  in  the  proceeding  to  the  executive  the  real  legislative  duty  of  sa^ng 
how  much  money  we  will  appropriate  next  year. 

In  other  words  this  process  has  necessarily  resulted  in  such  a  process  of 
appropriation  bills  that  it  has  been  made  necessary  that  we  should  develop, 
not  only  in  this  State,  but  in  thirty-five  other  States  of  the  Union,  a  system  of 
allowing  the  executive  to  take  his  hatchet  and  prune  off  these  appropriation 
bills  when  they  come  out  by  the  use  of  the  executive  veto. 

Well,  now,  people  talk  about  our  recommendations  in  this  Committee  being 
an  attempt  to  restrict  legislative  powers,  but  look  what  the  Legislature  has 
done  itself  and  what  the  people  here  have  done  already  in  the  way  of  re- 
stricting legislative  powers.  That  is  where  the  abuses  come.  Why,  we  turn 
over  the  most  sacred  function  of  the  State,  the  one  which  our  ancestors  fought 
for  centuries  to  get,  the  hold  of  the  purse  string  which  is  involved  in  the 
final  decision  of  how  much  money  shall  be  given;  we  have  turned  that  over 
to  the  (Governor  and  all  of  you  know  how  it  is.  Every  year  there  are  appro- 
priation bills  passed  which  contain  millions  of  money  literally  which  the  Leg- 
islature have  allowed  to  pass,  not  because  they  thought  they  were  necessary 
or  proper,  but  because  they  relied  upon  the  Governor  to  cut  them  out.  In 
other  words,  our  proposition  has  come  down  to  this  situation  that  instead  of 
having  the  man  who  is  to  spend  the  money  of  the  State  come  to  the  men 
who  are  to  furnish  that  money  and  ask  them  how  much  they  will  give  him  — 
we  have  come  to  the  situation  where  the  men  who  are  to  furnish  the  money 
virtually  draw  their  blank  check  and  give  it  to  the  man  who  is  to  spend  it  and 
leave  it  to  him  to  say  how  much  of  it  he  will  take. 

Now,  that  is  a  surrender  of  real  legislative  powers  to  an  extent  which  I, 
for  one,  think  is  well-nigh  ruinous  to  a  proper  sense  of  legislative  dignity 
and  legislative  powers. 

lliat  situation,  too,  has  come  about  from  our  failure  in  this  State  to  adopt 
the  precaution  that  every  other  successful  parliamentary  body  in  any  English- 
speaking  country  that  I  know  of  has  adopted.  Owing  to  the  sane  spirit  of 
mutual  accommodation  which  necessarily  exists  and  always  will  exist  in  every 
legislative  body  everywhere  in  every  language  where  men  sit  in  a  room  as  we 
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have  been  sitting  here  for  these  last  months,  these  parliamentary  bodies  which 
have  been  successful  and  which  have  met  the  great  problem  of  free  republics, 
namely,  the  problem  of  checking  extravagance,  and  have  met  it  most  ade- 
quately, all  of  those  bodies  have  arrived  at  a  conunon  means  for  doing  it, 
which  our  Legislatures  have  not  arrived  at,  owing  to  our  use  of  the  executive 
veto.  That  is,  instead  of  turning  it  over  to  an  outside  executive  officer  to 
decide  how  much  of  this  money  shall  be  used,  these  other  institutions  and 
other  countries  have  put  a  self-denying  ordinance  upon  themselves.  They 
have  recognized  that  necessary  spirit  of  mutual  acconmiodation  and  they  have 
all  said  this:  That  after  a  program  is  made  up,  whether  it  be  inside  or 
outside  of  the  Legislature,  after  a  program  has  been  once  made  up,  in  order 
to  make  sure  that  that  program  receives  criticism  on  its  merits,  and  that  a 
number  of  friends  on  the  floor  who  may  desire  appropriations  favorable  to 
their  district  which  are  not  important  to  the  State  as  a  whole  may  not  com- 
bine to  get  them,  all  of  these  parliamentary  bodies  have  placed  restrictions 
upon  themselves  against  increasing  this  program,  with  a  common  end. 

It  is  no  new  idea.  It  was  first  adopted  20O  years  ago  in  the  House  of 
Commons  and  it  has  been  followed  in  every  other  English-speaking  country 
except  our  own.  It  has  been  adopted  in  all  the  cities  of  this  State ;  all  of  the 
larger  cities  have  it. 

The  other  day  I  received  a  very  interesting  contribution  to  this  from  Mr. 
Seitz,  the  editor  of  The  World,  who  has  been  following  our  work  here  with 
considerable  interest,  apparently,  which  I  am  going  to  call  to  your  attention. 
I  remember  when  President  Lowell  of  Harvard  was  here  he  called  attention 
to  the  fact  that  the  town  meetings  of  this  country  have  had  a  system  which 
was  very  similar  to  the  budget  system  which  we  were  discussing  and  which 
this  amendment  represents.  Well,  the  other  day  Mr.  Seitz  sent  me  the  char- 
ter of  the  town  of  Greenwich,  Conn.  You  will  remember  that  the  town  meet- 
ing was  preserved  in  the  State  of  Connecticut  rather  longer  than  in  almost 
any  other  State. 

I  found  in  this  charter  a  system  which  is  so  similar  to  a  true  budget  sys- 
tem that  I  call  it  to  the  attention  of  this  body.  There  the  town,  not  having 
any  single  head,  has  a  board  which  first  proposes  the  plan  of  expenditures 
for  the  coming  year.  It  goes  through  very  much  the  same  steps  which  I  am 
going  to  point  out  that  we  have  recommended  in  our  amendment,  in  the  shape 
of  holding  hearings  upon  this  plan.  And  then,  finally,  after  it  has  had  hear- 
ings on  the  estimates  which  have  been  submitted  to  it,  after  it  has  revised 
those  estimates  and  cut  them  down  into  a  plan  of  procedure,  it  files  them 
with  the  annual  town  meeting.  And  there  is  a  situation  where  we  find  that 
the  town  meeting,  composed  not  of  a  despised  board  of  aldermen  or  a  legis- 
lature or  any  other  body  of  representatives  but  of  the  electors  themselves, 
holding  the  final  repository  of  power,  has  put  upon  itself  just  this  same  re- 
striction against  raising  the  plan  which  I  have  spoken  to  you  of  as  being 
common  to  practically  all  other  English-speaking  countries. 

Here  is  the  way  the  present  charter  reads:  "The  board  of  estimate  and 
taxation  shall  submit  such  estimate  so  fixed"  —  this  is  after  they  have  been 
revised  and  the  plan  made  —  "to  the  annual  town  meeting,  or  the  adjourn- 
ment of  such  meeting,  at  a  certain  time.  Each  meeting  shall  have  the  power 
to  decrease  the  appropriations  or  any  item  thereof,  so  estimated  and  fixed  by 
said  board,  but  in  no  event  shall  said  meeting  have  the  power  to  increase  said 
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appropriation  or  any  item  thereof,  except  at  the  afl&rmative  vote  of  at  least 
three-fourths  of  the  legal  voters  present  and  voting." 

Mr.  D.  NicoU  — What  is  the  date  of  that? 

Mr.  Stimson  —  This  charter  is  in  the  Laws  of  1909,  of  the  General  Assem- 
bly of  the  State  of  Connecticut. 

So  that  when  any  of  you  are  asked  to  believe  that  such  a  restriction  is  a 
restraint  upon  the  natural  power  of  anybody,  representatives  or  others,  I  ask 
you  to  remember  this  fact:  That  the  most  peculiar  American  body  that  has 
ever  existed  in  this  country,  the  American  town  meeting,  has  chosen  to  place 
just  such  a  restriction  upon  its  own  members,  out  of  that  abimdant  prudence 
of  knowledge  of  human  nature  that  every  wise  public  government  must  rest 
eventually  its  success  upon.  Now,  in  other  words,  there  is  the  smn  and  sub- 
stance of  the  criticisms  which  your  Committee  had  to  make  in  regard  to  the 
present  way  in  which  the  government  is  administered. 

It  found  that,  in  the  first  place,  the  executive  wholly  failed  to  make  any 
plan  for  the  future  year  which  was  fit  for  presentation  to  the  Legislature 
and  upon  which  it  might  ask  the  Legislature's  action  and  decision.  In  the 
second  place,  it  found  that  this  duty  of  making  such  a  plan  having  been, 
perforce,  placed  over  onto  the  Legislature,  it  had  crowded  out  the  activities 
of  thali  body  the  real  legislative  duty  of  deciding  how  much  money  should 
be  spent  for  that  coming  year. 

And,  thirdly,  that  that  duty  which  has  to  be  performed  by  some  one  had 
by  the  evolution  of  this  policy  of  slackness  been  finally  passed  along  and 
assumed  by  the  executive. 

Now,  taking  up  our  reconmiendations  which  are  contained  in  this  amend- 
ment. No.  778,  I  will  run  through  them  rather  briefly  and  point  out  what 
they  propose. 

Now,  in  the  first  place  we  begin,  as  I  said,  at  the  very  beginning;  the 
cardinal  principle  being  to  try  to  introduce  a  greater  sense  of  responsibility 
for  planning  into  this  work  of  getting  together  an  estimate  for  each  coming 
year. 

We  began  away  back  in  the  beginning,  not  in  the  Governor,  but  in  the 
various  departments,  which  are  the  ultimate  spenders  of  that  money,  in 
order  to  try  to  check  the  present  irresponsible  feeling  which  makes  it 
possible  for  the  subordinate  to  send  in  his  estimates,  without  any  restriction 
upon  it  except  his  own  enthusiasm. 

Several  suggestions  were  presented  to  our  Committee.  Governor  Glynn 
appeared  before  us,  a  man  whose  experience  as  Comptroller,  and  subsequently 
as  Governor,  combined  with  his  natural  ability,  makes  any  suggestion  of 
great  weight.  He  strongly  recommended  a  series  of  steps  to  be  taken  in  regard 
to  this,  of  which  the  Committee  adopted  what  it  thinks  is  the  most  essential 
and  the  one  which  would  be  the  most  successful. 

The  amendment  proposes  that  the  heads  of  the  departments  shall  submit 
to  the  Governor  itemized  estimates  of  appropriations  and  here  is  the  vital 
point, —  classified  according  to  their  relative  importance. 

Now,  Governor  Glynn  suggested  that  they  be  sworn  to.  He  suggested  that 
they  be  divided  into  an  estimate  of  the  things  which  were  necessary,  the 
things  that  were  desirable,  and  the  things  that  were  contingent,  and  then 
sworn  to,  all  with  the  same  aim  of  bringing  about  a  sense  of  responsibility. 

It  was  the  opinion  of  your  Committee  that  the  oath  of  such  an  officer  as 
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to  a  matter  which  necessarily  must  be  one  of  opinion  would  not  add  to  his 
formal  statement,  provided  he  was  required  to  present  that  classified  in  the 
order  of  their  relative  importance. 

I  remember,  if  I  may  allude  to  a  personal  incident  that  came  under  my 
own  experience,  when  Mr.  Taft  was  trying  to  introduce  the  budget  system  at 
Washington,  and  was  requesting  the  heads  of  his  departments  to  assist  him  in 
that  respect,  we  had  there  just  precisely  the  same  situation  as  exists  in  this 
State. 

The  different  subordinates  there,  just  as  they  do  here,  send  in  their  esti- 
mates without  any  revision  to  the  L^slature;  but  send  them  in  through 
the  Secretary  of  the  Treasury  just  as  they  are  sent  in  here  to  the  Comptroller, 
and  the  Secretary  of  the  Treasury  has  no  power  to  revise  them,  and  none  is 
exercised  by  anybody  imder  the  routine.  Well  when  Mr.  Taft  asked  us  to 
try  to  help  him  modify  that  situation,  the  first  step  which  I  found  necessary 
to  take  was  to  try  to  take  these  heterogeneous  estimates  which  came  in  from 
the  different  bureaus  and  to  decide  which  were  most  important.  I  knew  they 
were  going  to  be  cut  down;  they  were  a  great  deal  more  than  any  Congress 
would  grant,  necessarily,  as  they  came  in,  and  yet  I  had  no  power  under  any 
statute  to  cut  them  down  myself.  So,  there  were  I  think  eleven  bureaus  in 
all,  and  I  issued  an  order  to  each  of  those  bureaus  that  each  bureau  should 
make  up  its  estimates  in  the  order  of  the  importance  which  the  bureau  head 
thought  they  stood  in  relation  to  each  other  and  not  to  send  them  in  until 
they  had  done  them  in  that  order.  Then  when  those  ten  estimates  came  in 
I  called  on  the  general  staff,  which  is  the  central  body  of  the  Department,  for 
help,  and  I  said  you  take  those  ten  estimates,  which  were  necessarily  con- 
flicting in  a  good  many  respects,  and  you  arrange  them  into  one  estimate 
so  that  you  have  got  onto  one  sheet  of  paper  every  one  of  the  items  that 
are  on  those  ten  sheets  and  so  that  they  are  there  arranged  in  the  order 
which  you  as  the  central  body  of  the  War  Department  think  is  the  most 
important  relative  order  in  the  interest  of  the  government;  and  then  when 
any  one  of  those  bureaus  disagrees  with  you  and  you  have  an  issue  over  it 
I  will  decide  it;  bring  that  issue  up  to  me  for  decision. 

Well,  it  took  about  a  week's  work,  but  after  a  constant  hammering  back 
and  forth  we  finally  produced  in  that  way  a  rudimentary  budget  which 
represented  the  best  views  of  the  Department  as  a  whole  of  the  relative  im- 
portance of  a  proposed  expenditure  of  about  a  hundred  million  dollars,  and 
it  was  arranged  in  such  a  way  that  when  I  took  it  over  to  the  Committee  of 
Congress  I  could  say  to  them,  "  Gentlemen,  here  are  the  estimates  for  this 
year  and  if  you  are  going  to  do  any  pruning  on  those  estimates,  as  you 
undoubtedly  are,  the  view  of  the  Department  is  that  the  interests  of  the 
government  will  be  best  served  if  you  cut  off  the  lower  ones  rather  than  the 
top."  Well,  now,  that  is  what  this  amendment  proposes  shall  be  done  by 
the  estimates  by  the  heads  of  the  departments  before  they  come  to  the 
Governor. 

Necessarily  that  process  will  be  very  much  facilitated  if  this  Convention 
adopts  the  classification  of  those  152  boards  and  bureaus  into  which  the 
present  activities  of  the  State  are  divided,  so  that  there  will  be  some  de- 
partmental supervision  over  all  those  activities.  The  platforms  of  both  of 
the  great  parties  have  recommended  the  adoption  of  such  a  system.  The 
platforms  of  both  of  the  great  parties  have  recommended  that  these  dif- 
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ferent  activities  be  grouped  into  a  limited  number  of  departments,  similar, 
assumably,  to  that  which  exists  in  the  Federal  system.  I  simply  point  out 
now  that  this  amendment  in  speaking  of  the  head  of  each  department  assiunes 
that  that  pledge  of  the  two  parties  will,  to  some  extent,  be  carried  out,  and 
that  instead  of  having  152  boards,  officers  and  departments  throughout  the 
State  when  this  budget  system  goes  into  effect  we  will  have  a  certain  num- 
ber of  departments  under  which  these  152  activities  are  grouped.  But  if  that 
should'  not  be  adopted  it  will  be  perfectly  simple  to  change  the  word  "  de- 
partment" into  the  characteristic  language  which  would  cover  the  present 
152  branches.  It  would  simply  mean  that  the  process  of  integration,  so  to 
speak,  of  systematization,  will  be  thrown  more  upon  the  central  revising 
authority  and  less  upon  the  earlier  departments,  and  the  amendment  here 
can  be  amended  by  the  insertion  of  three  additional  words. 

Now,  to  pass  along  to  the  next  subject,  the  amendment  provides  that  after 
these  estimates  have  been  so  classified  by  the  department  heads  according  to 
their  relative  merit,  they  shall  be,  on  or  before  the  15th  of  November,  sub- 
mitted to  the  Governor.  It  also  provided  that  the  Governor,  after  public 
hearing  thereon  at  which  he  may  require  the  attendance  of  the  heads  of  de- 
partments and  their  subordinates,  shall  revise  such  estimates  according  to 
his  judgment.  Now,  as  the  Convention  will  see,  this  constitutes  as  the  ulti- 
mate revising  authority  of  these  estimates  and  the  framer  of  the  budget  the 
Governor  of  the  State.  Your  Committee  spent  a  great  deal  of  thought  and 
time  upon  the  question  of  who  that  revising  authority  should  be.  I  con- 
fess, myself,  that  I  for  a  long  time  had  reserved  judgment  upon  it,  trying  to 
ascertain  what  would  be  the  best  solution  for  a  difficulty  as  to  which  a  num- 
ber of  suggestions  have  been  made.  But  after  the  hearings  and  the  testi- 
mony and  the  investigations  which  we  have  made  had  been  fully  completed 
and  all  sides  had  been  heard  and  for  the  first  time  the  matter  was  discussed 
in  the  Committee,  we  found  that  by  an  overwhelming  majority  the  Committee 
had  reached  the  conclusion  that  in  order  to  produce  the  results  which  this 
whole  system  is  trying  to  accomplish,  of  economy  in  our  system  of  govern- 
ment, that  power  of  revision  must  be  centralized  and  concentrated  not  in  any 
board  but  in  the  head  of  the  State. 

Now  what  are  the  reasons  that  lead  to  that  conclusion?  Well,  you  will 
see,  if  you  read  the  facts  of  our  taxation  and  our  figures  as  we  read  them, 
that  for  many  years  to  come  the  question  of  the  cost  of  the  government  and 
how  to  pay  it  is  going  to  be  a  burning  question  in  this  State.  You  will  see 
that,  just  as  happened  this  ye^r,  there  will  be  for  a  long  time,  so  far  as  we 
can  see,  the  necessity  for  the  imposition  of  a  heavy  direct  tax  upon  the  people 
of  this  State,  and  the  man  who  lives  out  on  the  farm  or  in  the  city,  and  who  is 
going  to  be  face  to  face  with  the  duty  of  paying  that  tax,  is  going  to  scrutinize 
pretty  sharply  the  proposer  of  any  plan  for  the  expenditures  of  the  State 
for  the  coming  year.  And  if  you  want  to  have  that  scrutiny  effective,  you 
have  got  to  place  on  some  man's  shoulders  the  responsibility  of  the  formu- 
lation of  that  plan  which  will  carry  with  it  the  imposition  of  the  tax  upon 
every  citizen  taxpayer  of  the  State.  And  if  you  want  to  have  that  tax  kept 
down  and  reduced,  you  have  got  to  make  some  man  in  this  State  feel  that 
when  he  is  drawing  up  the  budget,  if  he  raises  the  proposition,  every  tax- 
payer will  know  it  and  will  visit  upon  him  the  consequences. 
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Now,  the  minute  you  have  a  board  to  divide  up  and  diffuse  that  feeling; 
the  minute  you  have  a  board  the  taxpayer  cannot  put  his  finger  on  any 
individual  in  that  board  and  say,  this  is  the  man,  you  won't  have  your 
economy.  It  was  the  opinion  of  your  Committee  that  it  required  just  that 
personal  sense  of  responsibility  in  the  beginning  that  makes  a  man  sit  up 
nights  trying  to  think  of  a  better  plan  which  would  be  necessary  to  cut  down 
the  burden  that  we  see  looming  up  in  the  future  before  this  State. 

There  is  nothing  new  in  history.  One  hundred  and  twenty-seven  years  ago 
this  precise  question  of  the  difference  between  one  and  a  board  came  before 
this  State  in  a  convention.  It  was  arising  out  of  the  question  of  the  adoption 
of  the  Federal  Constitution  by  a  convention  called  in  this  State  to  ratify 
it  in  that  autumn;  and  the  enemies  of  the  Constitution,  among  their  other 
criticisms,  were  saying  that  there  was  too  much  power  entrusted  to  the 
President;  that  you  ought  to  have  a  plural  executive  instead  of  one;  you 
ought  to  have  a  board  instead  of  one;  and  to  my  mind  the  greatest  citizen 
that  has  ever  existed  in  this  State,  to  meet  that  emergency,  presented  an 
argiunent  which  did  meet  it  and  which  covered  it  so  fully  in  its  essential 
particular  that  it  has  never  been  to  my  mind  answered  since. 

I  will  quote  you  one  or  two  paragraphs  from  the  seventieth  article  of  The 
Federalist  bearing  upon  that  very  question  and  I  ask  you  to  note  the  simi- 
larity of  the  argiunent  which  he  had  to  answer  to  those  which  we  have  been 
hearing  in  the  corridors  of  this  Convention  in  the  last  three  months. 

The  seventieth  article  of  Tlie  Federalist  was  written  by  Alexander  Hamilton, 
and  these  are  his  words: 

"But  one  of  the  weightiest  objections  to  a  plurality  in  the  executive  and 
which  lies  as  much  against  the  last  as  the  first  plan,  is  that  it  tends  to  con- 
ceal faults  and  destroy  responsibility. 

"  Responsibility  is  of  two  kinds,  to  censure  and  to  punishment.  The  first  is 
the  most  important  of  the  two,  especially  in  an  elective  office.  Men  in  public 
trust  will  much  oftener  act  in  such  a  manner  as  to  render  them  unworthy 
of  being  any  longer  trusted,  than  in  such  a  manner  as  to  make  them  obnoxious 
to  legal  punishment.  But  the  multiplication  of  the  executive  adds  to  the 
difficulty  of  detection  in  either  case.  It  often  becomes  impossible  amidst 
mutual  accusations  to  determine  upon  whom  the  blame  or  the  punishmenf  of 
a  pernicious  measure  or  series  of  pernicious  measures  ought  really  to  fall. 
It  is  shifted  from  one  to  another  with  so  much  dexterity  and  under  such 
plausible  appearances,  that  the  public  opinion  is  left  in  suspense  about  the 
real  author.  The  circumstances  which  may  have  led  to  any  national  mis- 
carriage or  misfortune  are  sometmes  so  complicated,  that  where  there  are  a 
number  of  actors  who  may  have  had  different  degrees  and  kinds  of  agen(!y, 
though  we  may  clearly  see  upon  the  whole  that  there  has  been  mismanage- 
ment, yet  it  may  be  impracticable  to  pronounce  to  whose  account  the  evil 
which  may  have  been  incurred  is  truly  chargeable. 

"  I  was  overruled  by  my  council.  The  council  were  so  divided  in  their 
opinions,  that  it  was  impossible  to  obtain  any  better  resolution  on  the  point. 
These  and  similar  pretexts  are  constantly  at  hand,  whether  true  or  false. 
And  who  is  there  that  will  either  take  the  trouble,  or  incur  the  odium,  of 
a  strict  scrutiny  into  the  secret  springs  of  the  transaction  ?*' 

Again  he  says  that  "  It  is  evident  from  these  considerations,  that  the 
plurality  of  the  executive  tends  to  deprive  the  people  of  the  two  greatest 
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securities  they  can  have  for  the  faithful  exercise  of  any  delegated  power. 
First,  the  restraints  of  public  opinion,  which  lose  their  efficacy  as  well  on 
accoimt  of  the  division  of  the  censure  attendant  on  bad  measures  among  a 
number,  as  on  accoimt  of  the  imcertainty  on  whom  it  ought  to  fall;  and 
secondly,  the  opportimity  of  discovering  with  facility  and  clearness  the  mis- 
conduct of  the  persons  they  trust,  in  order  either  to  their  removal  from  office, 
or  to  their  actual  pimishment,  in  cases  which  admit  of  it." 

And  he  goes  on  to  point  out  that  in  no  government  are  such  constructions 
80  important  as  in  a  government  of  a  people  in  the  form  of  a  republic  or  a 
commonwealth. 

But,  now,  that,  it  seemed  to  your  Committee,  is,  in  a  question  like  this, 
involving  considerations  which  will  be  most  important  of  any  that  we  can  fore- 
see confronting  the  State>  we  cannot  achieve  the  economy  which  is  desired, 
the  check  against  this  constant,  overwhelming  pressure  of  extravagance,  un- 
less the  responsibility  for  the  making  up  of  the  budget  is  vested  in  a  single 
head. 

There  is  one  other  consideration.  Economy  can  only  be  accomplished  by 
the  insistence  upon  team  playing  and  co-operation  among  the  different  de- 
partments of  the  State.  You  cannot  get  a  department  or  a  hundred  and  fifty 
departments  to  be  economical  by  firing  an  edict  at  them,  or  by  sitting  in 
session  once  a  week  and  telling  them  they  have  got  to  do  it.  It  has  got  to 
be  a  day-to-day  practice.  It  has  got  to  be  a  steady  and  continual  insistence 
to  one  man  that  he  can  get  along  with  less  money;  to  another  man  that 
more  efficient  management  of  his  fimctions  would  produce  the  desired  result 
with  less  expenditure.  It  has  got  to  be  based  upon  that  steady  relation  which 
no  one  else  bears  to  the  performance  of  those  fimctions  except  the  man  who, 
by  the  Constitution,  is  vested  with  the  responsibility  of  seeing  that  the  laws 
are  enforced,  and  to  whom  the  different  departments  through  whom  the  money 
is  spent  serve  as  the  agency  by  which  that  constitutional  duty  is  performed. 
Nobody  but  the  Governor  can  do  that.    A  board  could  not  do  it. 

Well,  we  have  more  experience  in  that,  which  bears  it  out.  We  have  had 
an  experiment  with  the  board  in  the  last  two  years.  Under  the  statute  of 
1913  a  board  of  estimate  was  created  consisting  of  nine  members,  and  to  that 
board  was  given  all  of  the  power  necessary  to  prepare  a  budget.  Its  statu- 
tory powers  for  such  preparation  were  ai^ple,  but  whoever  framed  that  statute 
made  several  vital  mistakes.  In  the  first  place  they  created  a  large  board 
which  completely  diffused  the  responsibility  in  the  way  that  I  spoke  of,  and 
in  the  next  place  they  divided  it  about  equally  between  legislative  and  execu- 
tive fiiembers.  Five  members  came  from  the  executive,  and  four  members 
from  the  legislative,  and  it  does  completely  obscure  the  division  of  duty  that 
I  spoke  about  a  little  while  ago,  which  would  make  the  duty  of  making  plans 
an  administrative  duty  and  the  duty  of  deciding  plans  a  legislative  duty;  and 
as  a  result  that  board  never  was  able  to  make  a  report. 

It  became  deadlocked  in  their  first  session  and  in  about  a  year  and  a  half  it 
was  repealed  without  ever  having  accompli^ed  anything,  simply  and  solely 
from  a  failure  to  locate  the  responsibility  necessary  to  carry  out  the  only 
function  which  can  meet  the  emergency  with  which  this  State  is  confronted. 

It  has  been  suggested  that  the  Comptroller  and  the  Attorney-General 
should  share  this  duty  with  the  Governor.  Well,  now,  your  Committee  be- 
lieves that  the  Comptroller  has  a  very  important  fimction  to  perform  in 
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this  matter  and  we  have  in  this  amendment  provided  for  it.  But  it  is  not 
the  administrative  duty  of  preparing  the  plan;  it  is  the  duty  of  assisting 
in  the  criticism  of  the  plan  after  it  is  prepared.  The  Comptroller  is  the 
great  accoimting  and  auditing  officer  of  the  State,  through  whose  hands 
pass  all  accoimts  and  vouchers  and  moneys  of  the  State.  He  has  in  his 
hands  the  information  upon  which  any  adequate  criticism  of  the  budget 
planned  by  the  Legislature  must  ultimately  depend,  ^ow  if  he  is  tied  up 
in  a  board  that  makes  up  the  budget,  he  is  committed  to  it.  His  services 
as  a  critic  will  be  thereby  at  once  foreclosed.  So  it  was  the  view  of  your 
Committee  that  those  powers  should  be  reserved  and  we  provided  for  the 
sending  to  the  Comptroller  of  a  copy  of  the  budget  and  the  reservation  of 
the  right  of  the  Comptroller  to  make  such  criticism  of  it  as  he  desired  there- 
after to  the  Legislature. 

As  for  the  Attorney-General,  it  seemed  to  your  Committee  that  the  sug- 
gestion that  he  should  be  a  member  of  the  board  was  based  upon  a  complete 
misconception  of  the  duties  of  that  officer.  He  is  not  a  financial  officer.  He 
has  no  relation  of  superior  officer  to  these  different  departments  that  spend 
the  money.  He  is  the  chief  law  officer  of  the  State  and  to  impose  upon  him 
this  administrative  duty  of  making  up  the  budget  would  not  bring  to  that 
duty  the  performance  of  anybody  who  had  any  natural  relation  to  it,  but,  on 
the  contrary,  would  simply  mean  an  interference  with  his  regular  and  normal 
law  duties. 

Then  the  amendment  provides  that  —  of  course,  the  bulk  of  the  estimates 
that  come  in  are  the  estimates  of  the  departments  which  may  be  called  the 
executive  departments  of  the  State.  Those  are  the  departmente*  that  spend 
the  bulk  of  the  money  of  the  State.  There  are,  however,  other  branches  of  the 
State  —  the  Legislature  and  the  Judiciary  —  which  are  and  ought  to  con- 
tinue to  be  independent  of  revision  by  the  Governor.  They  are  the  separate 
branches  of  the  government,  and  therefore  your  Committee  has  provided  — 
or,  I  should  say,  of  course,  their  estimates  are  a  necessary  part  of  the  budget 
because  their  expenses  are  a  necessary  part  of  the  expanses  of  the  State  for 
the  next  year,  and  so  your  Committee  has  provided  that  itemized  estimates 
of  their  expenditures  for  their  financial  needs  shall  be  transmitted  to  the 
Governor,  certified  by  appropriate  officers,  and  incorporated  by  him  in  the 
budget  without  the  power  of  revision  but  with  the  power  which  he  now  has 
under  the  present  system  of  making  such  recommendations  in  regard  to  them 
and  exercising,  after  the  performance  is  over,  the  present  right  of  approval  or 
disapproval  as  to  those  items. 

On  or  before  the  Ist  day  of  February,  that  is,  a  month  after  the  session  is 
under  way,  the  Governor  is  to  transmit  to  the  Legislature  a  budget  made  up 
out  of  these  estimates  and  containing  a  complete  plan  for  the  proposed  ex- 
penditures and  estimated  revenues.  Now  your  Committee  went  into  consider- 
able care  in  the  framing  of  the  provisions  which  defined  this  budget.  I  need 
only  say  here  that  the  object  of  the  budget  is  to  provide  not  only  a  plan  of 
expenditures  and  a  suggestion  of  how  the  revenue  necessary  is  to  be  raised, 
but  it  is  to  furnish  with  it  balance  sheets  of  the  existing  condition  of  the 
State  and  a  statement  of  not  only  its  resources  and  liabilities  but  its  current 
revenues  and  current  expenditures  for  the  past  two  years  for  the  purpose  of 
comparison.  It  is  the  belief  of  your  Committee  that  it  is  necessafy  to  pro- 
vide in  pretty  careful  detail  what  this  procedure  shall  be,  because  experience 
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has  shown  that  without  such  rather  careful  definition  it  won't  be  done.  Dif- 
ferent cities  in  the  State  have  budgets,  very  much]  better  budgets  than  the 
State  government  has,  and  even  there  it  has  been  found  that  unless  there  are 
certain  landmarks  pretty  clearly  stated  there  is  a  tendency  to  drift  away  into 
careless  habits  in  regard  to  that. 

So  as  I  say  we  have  endeavored  to  open  up  the  way  with  some  detail  and 
with  some  care  the  elements  of  what  a  budget  should  contain,  getting  them 
from  the  best  authorities  that  we  could  collect.  There  was  a  good  deal  of 
careful  consideration  about  the  time  when  it  should  be  submitted.  Of  course, 
it  is  the  very  essence  of  the  plan  that  the  budget  should  be  submitted  so 
early  in  the  session  as  to  receive  necessary  publicity.  Any  other  plan  would 
defeat  it  altogether,  and  at  the  same  time  it  was  necessary  to  allow  sufficient 
time  so  that  a  Governor,  even  though  he  came  in  on  the  1st  of  January,  would 
have  a  fair  chance  of  deciding  upon  the  essential  elements  that  would  go  into 
his  own  budget  when  he  submitted  it  for  the  first  time  that  year. 

After  considerable  discussion  the  Committee  was  of  the  opinion  that  the 
Ist  of  February  would  allow  sufficient  time  for  that  and  would  yet 
allow  it  to  come  before  the  Legislature  early  enough  to  receive  adequate 
attention. 

We  talked  on  that  subject  with  two  Governors  and  the  opinion  of  both  of 
them  was  clear  that  to  prepare  such  a  plan  or  such  a  budget  would  involve 
no  greater  burden,  but  I  think  they  were  inclined  to  think  it  would  be  less 
of  a  burden  than  the  present  burden  which  is  thrown  upon  them  of  pruning 
down  the  appropriations  during  the  period  of  thirty  days  after  the  Legislature 
adjourns. 

During  this  latter  thirty  days  they  have  also  the  almost  intolerable  burden 
of  passing  upon  some  500  other  bills  not  relating  to  financial  matters  which 
are  before  them  during  the  same  period.  So  we  reached  the  conclusion,  and  I 
think  it  can  be  justified,  that  the  period  of  February  Ist  would  meet  those 
different  elements  of  the  problem  better  than  any  other  date. 

Then,  after  the  budget  is  prepared,  there  follows  the  duty  of  the  presenta- 
tion and  discussion  of  that  duty  before  the  body  which  is  to  give  it  —  not  only 
to  ultimately  decide  it,  but  to  give  it  the  requisite  publicity  by  which  every 
member  of  the  State  will  have  an  opportunity  to  know  what  it  is  proposed 
to  spend. 

The  right  —  the  right  of  the  man  or  men  who  prepare  a  budget  to  appear 
in  support  of  it  before  the  body  which  is  to  finally  decide  upon  that  budget 
and  be  subject  to  interrogation  and  cross-examination,  if  necessary,  by  them, 
as  to  the  items  of  the  budget,  is  dependent  upon  the  primitive  and  funda- 
mental right  of  all  Anglo-Saxon  countries  to  be  heard,  and  it  follows  as  a 
natural  matter  of  course  that  when  you  give  to  a  man  the  right  to  prepare 
a  plan  which  is  going  to  be  criticised  and  decided  upon,  that  you  give  him 
the  right  to  be  heard  in  defense  of  it  and  to  submit  to  examination  in  regard 
to  it. 

Now  the  following  paragraph,  at  the  top  of  page  3,  contains  the  provision 
in  regard  to  the  fulfilment  of  that  right  and  of  that  duty.  Your  Committee 
has  heard  many  suggestions  of  what  might  happen  and  what  would  not  hap- 
pen when  that  was  carried  out.  It  bases  its  decision  upon  the  normal, 
regular  power  of  an  American  conununity  to  carry  out  a  plain,  manifest  duty 
in  a  normal  and  business-like  way,  instead  of  in  an  explosive  way.    It  is  based 
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upon  the  proposition  that  if  the  budget  system  is  adopted  in  this  Slate, 
as  it  is  adopted  in  the  cities  of  the  State,  it  will  be  carried  out  in  the  way  that 
American  citizens  carry  out  their  regular  parliamentary  business  duties  every- 
where. Normally,  of  course,  it  is  to  be  expected  that  the  presentation  of  a 
budget  and  the  answers  to  inquiries  in  regard  to  it  will  be  made  by  the 
heads  of  the  respective  departments;  normally  it  is  to  be  supposed  that  where 
necessary  that  treatment  will  be  given  in  some  such  manner  as  the  treatnient 
of  this  body  in  Committee  of  the  Whole  is  shown. 

Speaking  as  a  former  head  of  department,  I  can  only  speak  in  the  strongest 
terms  of  what  I  believe  would  be  the  beneficial  effect  upon  a  head  of  a  depart- 
ment of  having  to  face  that  duty.  When  I  presented  my  estimates  to  Con- 
gress, I  tried  to  take  care  to  know  something  about  them  and  to  be  ready  to 
submit  to  interrogation  by  the  committees  of  Congress  in  regard  to  them.  But 
if  I  had  felt  that  I  was  going  to  be  compelled  to  go  through  such  a  per- 
formance in  regard  to  those  estimates  that  I  have  to  do  here  in  regard  to 
this  bill,  I  can  only  say  I  would  have  known  a  good  deal  more  about  it  than 
I  did;  I  would  have  known  more  about  my  department. 

I  believe  that  no  greater  means  of  imposing  responsibility,  that  responsi- 
bility which  is  necessary  for  economy,  upon  the  heads  of  the  different 
departments  of  the  State  could  be  found  than  to  put  them  in  such  a  position  as 
I  have  to  be  in  here  to-day,  in  presenting  this  bill  to  you.  It  may  limit  the 
eligibility  list  for  department  heads,  but  I  do  not  think  that  would  be  a 
bad  thing  for  the  State.  And  I  don't  think  that  in  any  other  way  you  will 
get  the  adequate  sense  of  responsibility  which  is  necessary,  as  I  have  said 
so  many  times,  to  meet  this  situation. 

Normally  I  don't  suppose  that  it  would  be  a  regular  or  ordinarily  neces- 
sary performance  for  the  Governor  to  appear;  but  if  you  are  going  to  impose 
upon  him  the  ultimate  responsibility  for  defending  the  policy  of  taxation  in 
this  State,  being  responsible  for  a  policy  of  economy  in  this  State,  ordinary 
fairness  requires  that  he  shall  have  a  hearing  in  regard  to  it  before  the  body 
which  is  to  make  that  ultimate  decision.  I  have,  among  the  different  in- 
quiries that  we  have  conducted,  that  I  have  conducted  personally  in  regard 
to  how  such  a  system  would  work,  I  have  been  of  course  impressed  by  the 
views  that  have  come  from  men  who  have  had  legislative  experience  and 
among  the  others  I  was  very  much  impressed  by  a  letter  that  I  received  from 
the  man  who  had  been  for  five  years  Speaker  of  the  Assembly  here,  and  who 
is  now  in  the  United  States  Senate,  Senator  Wadsworth.  On  this  precise 
question  of  the  appearance  of  the  Governor  in  defense  of  the  budget,  he  wrote 
me  as  follows:  "I  agree  also  with  your  proposition  that  the  executive  be 
permitted  to  take  part  in  the  proceedings  of  the  Legislature.  This  would 
not  only  force  the  Legislature  to  seriously  consider  the  recommendations  of 
the  Governor,  but  would  also  compel  the  latter  to  discuss  his  proposals  in  a 
deliberative  body  rather  than  exploit  them  upon  the  stump  in  a  demagogic 
appeal  to  the  people.  I  believe  this  change  can  be  made  without  invading  the 
rights,  powers  and  prerogatives  of  the  legislative  branch.  Any  such  invasion 
I  should  strenuously  oppose." 

Now  that  is  pretty  good  authority  from  experience,  and  he  points  out 
one  particular  evil  which  I  think  the  introduction  of  such  a  system  would 
tend  very  strongly  to  reduce  and  minimize.  At  present  the  Governor  has  a 
tremendous  advantage  over  the  members  of  the  Legislature  when  he  is  at 
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isBue  with  them.  Whatever  he  says  carries  in  the  press.  Whatever  they  say 
is  lost  in  the  atmosphere  of  this  room.  He  is  one  man,  they  are  a  body  of 
men.  But  if  what  he  says  is  said  in  answer  to  what  they  ask  and  in  con- 
junction with  what  they  say,  both  question  and  answer  have  got  to  be  given 
equal  publicity.  And  there  is  no  surer  way,  in  my  opinion,  than  as  Senator 
Wadsworth  pointed  out;  there  is  no  surer  way  of  enhancing  the  dignity 
of  the  legislative  proceeding  than  to  put  it  in  a  position  where  the  issue  can 
be  discussed  in  a  parliamentary  manner  rather  than  to  leave  it  under  the 
condition  where  the  Governor  can  go  out  and  "whale"  the  Legislature  over 
the  back  without  any  adequate  possibility  of  reply. 

Then  there  is  another  situation  that  you  may  not  think  of.  This  method 
offers  a  constant,  natural,  normal  and  easy  way  for  the  Legislature  to  keep 
their  —  I  was  going  to  say  —  fingers  upon  the  pulse  of  the  administrative 
machine.  They  have  no  way  now  of  finding  out  whether  there  is  wrong  com- 
mitted in  any  of  the  departments  except  by  appointing  a  special  committee 
of  the  Legislature.  The  minute  you  appoint  a  special  committee  of  the 
Legislature  you  appoint  a  special  prosecutor,  you  bring  in  hostilities.  The 
minute  a  man  is  appointed  to  specially  investigate  anything,  why  it  is  up  to 
him  to  find  out  something  wrong.  He  does  not  justify  his  existence  unless 
he  finds  out  something  wrong.  The  result  is  that  any  special  committee  of 
investigation  goes  out  to  "  get "  somebody.  Well,  now,  just  take,  for  instance, 
such  an  occurrence  as  we  had  last  spring.  If  this  system  had  been  in  effect, 
in  order  to  discover  a  check  on  the  joy-riding  that  some  of  the  Public  Service 
Commissioners  of  the  city  of  New  York  were  supposed  to  be  taking  in  gov- 
ernment automobiles,  it  would  not  have  been  necessary  for  a  special  com- 
mission to  be  appointed  and  employ  counsel  and  go  to  the  stenographic 
expense  of  holding  hearings  and  consume  that  much  time,  but  some  member 
of  the  Legislature  who  lived  down  in  Nassau  might  see  one  of  the  conmii«- 
sioners  riding  around  in  a  car  marked  "  P.  S.  C."  and  he  would  merely  rise 
in  his  place  when  that  element  of  the  budget  came  on  for  examination  and 
ask  about  it.  He  could  develop  in  a  few  minutes  information  enough  to 
very  materially,  probably,  reduce  that  item  of  the  estimate.  There  would 
not  be  any  scandal  or  row.  The  public  would  not  be  excited  over  the  thought 
that  somebody's  head  would  come  off,  but  there  would  be  constantly  every 
year  a  continuing  check  upon  that  kind  of  abuse  and  that  kind  of  evil  in 
the  forum  whose  principal  duty  it  is  to  keep  checks  on  expenses. 

Now  the  final  point  of  difficulty  that  your  Committee  had  before  it  to 
determine  was  the  relation  which  budget-making  should  bear  to  other  finan- 
cial legislation  by  the  Legislature.  That  was  one  of  the  most  difficult  prob- 
lems, one  which  occupied,  I  think,  more  of  our  prayerful  attention  than 
any  other. 

There  were  various  views  discussed.  Of  course,  there,  were  some  people 
who  strenuously  opposed  any  restrictions;  who  were  of  the  opinion  that  the 
thing  to  do  was  to  let  the  Governor  prepare  his  budget,  submit  it  to  the 
Legislature  and  let  them  do  what  they  pleased  with  it.  If  necessary,  let 
them  wipe  it  out  and  make  a  budget  of  double  the  size.  Let  them  increase 
every  item  in  it. 

There  were  others  who  felt  there  should  be  absolute  restriction;  that 
when  the  budget  was  submitted  it  should  include  all  financial  legislation 
and  that  no  power  should  be  left  to  pass  any  appropriations  that  were  not 
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recommended  in  the  budget;  and  in  between  these  two  extreme  views  there 
came  others.  One  that  was  suggested  was  that  the  Legislature  should  not 
have  the  right  to  increase  the  items  unless  they  did  it  by  a  two-thirds  or 
a  three-fourths  vote;  and  that  idea  was  quite  a  favorite  idea,  for  a  while, 
hvi.  we  were  chiefly  disabused  of  it  by  the  information  that  was  given  us  by 
our  fellow  members  on  the  Conunittee  who  had  had  experience  in  the  Legis- 
lature and  who  told  us  fresh  instances  of  that  characteristic  that  Mr.  Taft 
spoke  of  when  he  was  here  of  how  readily  roses  grow  over  the  party  wall. 

So  that  we  soon  reached  the  conclusion  that  no  restriction  depending  on 
a  proportional  vote  would  be  adequate.  There  was  an  instance  that  took 
place  last  winter  which  brought  out  the  impossibility  of  depending  upon  such 
a  restriction  as  that.  The  chairman  of  the  Finance  Committee  of  the  Senate, 
last  winter,  was  a  most  unusual  man,  who  had  embarked  on  a  stern  policy 
of  retrenchment;  who  cut  down,  for  instance,  the  local  bills  that  were  intro- 
duced from  some  $10,000,000  to  less  than  $1,000,000;  the  kind  of  man  that 
you  don't  often  get  in  charge  of  a  finance  committee  of  any  Legislature  or 
any  congressional  body. 

He  told  us,  however,  of  his  experience.  He  pointed  out  one  instance  where 
a  demand  upon  the  budget  on  behalf  of  a  member  of  the  Legislature  was 
made  so  insistently  that  after  the  Committee  had  turned  it  down,  it  kept 
coming  up  and  coming  up.  He  was  told  they  must  do  this  for  this  man. 
They  must  do  it.  He  said,  "No,  it  is  not  in  the  interest  of  the  State." 
"Well,"  they  said,  "he  cannot  get  a  re-election  imless  you  do."  He  said, 
"You  can  move  to  discharge  the  Committee  but  I  won't  recommend  it;"  and 
finally  the  Committee  was  discharged  and  this  appropriation  to  help  this 
legislator  get  a  new  election  was  passed  against  the  vote  of  everybody  in  th§ 
Senate  except  the  chairman  of  the  Finance  Committee  and  the  leader  of  the 
minority,  Mr.  Wagner. 

That  indicates  — 

Mr.  Wagner  —  Mr.  Chairman,  will  the  delegate  permit  an  interruption? 
Will  the  delegate  yield? 

Mr.  Stimson  —  I  yield. 

Mr.  Wagner  —  How  do  we  prevent  that  in  this  new  proposal?  You  are 
coming  to  that? 

Mr.  Stimson  —  If  you  will  permit  me  to  answer  that  in  my  argument  I 
will  go  on. 

Mr.  Wagner  —  Very  well. 

Mr.  Stimson  —  Now  that  indicated  the  impossibility  of  depending  upon  any 
vote  unless  it  was  a  pretty  big  one  and  after  consideration  we  finally  reached 
this  plan :  Members  not  only  of  the  committee  but  members  of  the  Conven- 
tion and  everybody  that  we  have  discussed  it  with  felt  very  keenly  that  in 
taking  a  step  which  is  as  novel  in  State  procedure  as  the  budget  plan  neces- 
sarily is,  the  way  should  be  left  open  to  correct  the  possible  abuses  that  might 
grow  out  of  the  power  of  recommendation  of  the  budget  which  is  given  to  the 
executive.  I  myself  have  felt  that  the  danger  of  such  abuses  has  been  some- 
what exaggerated  but  nevertheless  they  are  conceivable  and  I  was  myself 
opposed  as  all  the  Committee  were  to  an  absolute  restriction  against  any  intro- 
duction, initiation  by  the  Legislature,  of  legislative  appropriations.  For  in- 
stance, it  was  said,  suppose  the  Grovernor  from  a  prejudice  against  some  insti- 
tution or  against  some  part  of  the  State  deliberately  sets  out  to  starve  that 
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institution  or  that  function,  is  there  any  remedy?  Or  suppose  that  he  enters 
into  some  deal?  Or  suppose  that  the  Legislature  desires  to  initiate  some  new 
activity  of  the  State.  Suppose  that  some  new  proposition  comes  up  in  the 
development  of  civilization,  the  demand  for  which  the  representatives  of  the 
people  are  particularly  the  ones  to  respond,  and  they  desire  to  initiate  a  new 
activity?  Is  that  going  to  depend  wholly  upon  the  whim  of  one  man,  as  to 
whether  it  shall  be  granted  or  not?  Whether,  under  these  circumstances,  and 
after  careful  consideration,  in  order  to  meet  those  two  views,  first,  in  order 
to  leave  open  the  door  to  protection  against  executive  abuse,  and  second,  to 
leave  the  possibility  of  the  initiation  of  new  enterprises,  the  plan  proposed  by 
the  amendment  was  adopted.  Now  that  provides  that  when  the  Governor 
introduces  his  budget  that  budget  must  be  disposed  of  without  addition.  The 
L^islature  can  cut  down,  the  Legislature  can  strike  out  but  they  must 
approach  it  from  the  standpoint  of  a  critic  and  not  from  the  standpoint  of  a 
rival  constructor.  The  budget  must  be  protected  against  its  being  wholly 
superseded  by  a  new  legislative  budget  and  a  resort  to  the  same  situation 
that  we  have  now.  Otherwise  you  would  have  nothing.  Otherwise  you 
would  not  even  in  the  beginning  impose  upon  a  Governor  a  sufficient  sense 
of  responsibility  to  do  more  than  our  defimct  board  of  estimate  did  last  year. 
That  board  failed  because  they  were  not  protected  and  because  the  sense  of 
responsibility  was  not  defined.  You  must  protect  the  Governor's  budget  from 
any  such  fate  as  that  by  providing  the  self-denying  ordinance  that  I  spoke 
of  as  being  in  existence  in  all  other  deliberative  bodies  of  all  other  countries. 
They  must  approach  it  in  such  a  way  that  it  will  not  be  subject  to  destruc- 
tion even  at  the  hands  of  people  who  want  to  log-roll  against  that  budget. 
But  after  it  is  passed,  after  the  public  opinion  of  the  State  has  been  enlisted 
in  respect  to  that  budget,  after  the  people  of  the  State  know  how  much  money 
they  are  going  to  be  taxed  for  to  pay  that  budget  and  exactly  how  much  of 
the  responsibility  for  their  future  burden  is  going  to  be  chargeable  to  the 
door  of  the  Governor  —  after  that  is  done  then  you  can  well,  under  proper  re- 
strictions, leave  the  right  of  initiation  to  the  Legislature,  which  it  has  now. 

Of  course,  all  kinds  of  abuses  are  conceivable.  Of  course  it  is  conceivable 
how  a  rampant  Legislature  might  try  to  do  anything  after  that  time.  But, 
gentlemen,  American  institutions  are  not  designed  for  Latin- Americans ; 
American  institutions  are  designed  for  Americans,  and  the  provisions  against 
the  explosions,  the  abuses  which  occur  in  other  than  trained,  self-governing 
countries,  will  not,  under  normal  circumstances,  be  necessary  here.  For 
instance,  under  our  present  machinery  it  would  be  possible  in  any  year,  in 
either  the  State  or  national  government,  to  imagine  theoretically  a  perfect, 
dead-lock.  Any  year  the  Legislature  might  set  out  to  starve  the  State.  Any 
year  the  Governor  with  his  vetoes,  after  the  Legislature  had  finally  adjourned, 
might  do  countless  things  that  he  does  not  do  now.  But  we  all  know  it  will 
not  happen;  yre  all  know  it  never  does  happen.  And  what  an  American  con- 
vention seeking  to  work  out  a  proper  and  workable  form  of  government  has 
as  its  duty  to  do  is  to  try  to  so  arrange  the  machinery  that  it  will  enlist 
behind  it  the  great  forces  of  public  opinion,  of  publicity,  of  common  business 
sense  and  to  provide  sufficient  check  against  the  kind  of  abuses  that  experi- 
ence has  shown  may  in  the  future  arise. 

Now  this  proposition  represents  in  this  respect  the  best  solution  that  your 
Committee  can  offer.     It  provides  that  after  the  budget  is  disposed  of  the 
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Legislature  may,  if  it  chooses,  by  independent  bills,  subject  to  the  regular 
veto  of  the  Governor,  each  bill  of  which  is  limited  to  a  single  object  so  that  you 
cannot  lump  them  into  a  new  budget  or  a  false  budget  or  an  omnibus  bill, 
or  a  log-rolling  bill  —  the  Legislature  can  then,  under  normal  conditions,  pro- 
pose its  suggestions  for  new  financial  legislation.  If  the  Governor  has  drawn 
a  good  budget,  he  has  got  behind  him  all  of  the  power  of  public  opinion  that 
can  have  been  aroused  by  the  publicity  which  that  budget  has  received;  and 
if  the  Legislature  seeks  to  run  amuck  and  to  pass  appropriations  which  im- 
pose an  additional  burden  on  the  State,  every  taxpayer  of  the  State  will  know 
who  did  it,  and  I,  for  one,  do  not  believe  that  that  power  under  those  cir- 
cumstances will  be  abused. 

Even  if  it  is  abused,  you  have  all  the  precautions  which  the  present  system 
permits.  As  to  those  items  you  have  the  gubernatorial  veto  retained.  As  to 
those  items  you  have  in  substance,  if  the  Governor  opposes  them,  his  right  to 
veto  them,  and  the  restriction  then  imposed  that  they  cannot  be  subsequently 
passed  except  by  a  two-thirds  vote. 

Now,  in  our  opinion,  these  safeguards  were  suflScient  to  insure  a  fair  trial 
of  this  system,  and  its  eventual  success. 

There  were  one  or  two  other  matters  of  minor  importance,  which,  however, 
we  felt  necessary  to  take  up  in  this  connection.  The  present  fiscal  year  of  the 
State  does  ^ot  begin  until  the  1st  of  October  of  each  year.  Everybody  who 
has  testified  before  your  Committee  thinks  that  that  is  the  wrong  time  for 
it  to  begin.  On  that  subject  there  was  no  difference  between  the  Comp- 
troller or  any  member  of  the  Legislature  who  testified  before  us.  It  is  too 
late  in  the  year. 

There  was  some  difference  of  opinion  as  to  when  it  should  be  put,  but 
everybody  agreed  that  it  ought  to  be  pushed  forward  as  far  as  possible.  You 
will  see  that  the  effect  of  having  it  so  late  is  that  the  expenditures  of  the 
preceding  fiscal  year,  which  must  be  computed  with  the  budget  must  be  bas6d 
upon  an  actual  experience,  as  of  the  1st  of  January,  when  the  Legislature 
meets,  of  only  three  months. 

The  Committee,  therefore,  agreed,  and  I  think  everybody  who  was  before  us 
agreed,  with  us,  that  it  would  be  an  advantage  to  move  it  forward  to  the  Isl 
of  July.  It  might  even  be  possible  to  move  it,  later,  still  forward.  We  left 
that  within  the  power  of  the  Legislature. 

In  the  second  place,  under  the  present  system,  appropriations  made  by  the 
Legislature  expire  two  years  after  the  date  when  the  appropriation  is  made. 
That  is  a  very  serious  inconvenience  in  practical  administration.  It  means 
that  appropriations  are  expiring  at  different  dates  all  through  the  year,  and 
an  administrative  officer,  on  whom  is  imposed  the  duty  of  expenditure,  may 
find  himself  tied  up  at  any  old  time  by  the  expiration  of  his  appropriation. 

It  was  imanimously  agreed  that  there  should  be  a  fixed  period,  not  a 
sporadic  period,  and  the  amendment  at  the  end  of  page  4  is  for  that  purpose. 
That  would  make  it  correspond  with  practically  every  other  system  with 
which  I  have  any  familiarity;  and  to  meet  the  difficulty  that  arises  in  closing 
up  all  of  your  accounts,  at  the  end  of  the  fiscal  year  we  provided  that  obli- 
gations made  for  expenditures  during  the  year,  during  the  fiscal  year  when 
the  appropriations  would  expire,  would  be  allowed  a  margin  of  three  months 
thereafter  for  payment.  That  was  a  suggestion  made  by  the  Comptroller  as 
a  practical  means  of  meeting  a  difficulty  in  practical  administration. 
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In  other  words,  gentlemen,  tiiat  presents  the  outline  of  the  plan  pro- 
posed by  your  Committee.  In  short,  as  we  look  at  it,  it  is  a  plan  for  intro- 
ducing ferethought  into  the  financial  administration  of  this  State.  It  con- 
fers no  additional  power  upon  the  Governor  over  what  he  has  to-day.  To-day 
he  has  the  right  to  veto  any  appropriation  which  is  passed  by  the  Legisla- 
ture. He  has  the  final  say.  All  that  this  plan  does,  so  far  as  his  power 
is  concerned,  is  to  transfer  the  exercise  of  that  power  to  the  beginning  of 
the  performance  and  to  compel  him  to  make  his  proposals  in  public,  to  lay 
his  hands  on  the  table,  to  submit  them  to  the  scrutiny  that  will  come  during 
the  legislative  session,  and  if  there  is  any  likelihood,  as  has  been  suggested, 
of  abuse,  of  bargaining  by  the  Governor  with  members  of  the  Legislature, 
quid  pro  quo,  for  bills,  why  he  has  got  a  great  deal  more  power  to  do  that 
now,  to-day,  when  he  has  the  last  say,  than  he  would  have  under  the 
present  plan,  when  he  would  have  to  have  his  say  in  the  beginning,  and 
when  the  action  of  the  Legislature  as  to  his  proposals,  his  budget,  would 
be  final,  and  his  veto  power  as  to  that  budget  .would  be  taken  away. 

It  has  been  said  that  it  diminishes  or  impairs  the  dignity  and  the  power 
of  the  legislative  fimction.  I  have  said  all  that  I  wish  to  say  about  that. 
In  my  opinion  it  restores  that  dignity  and  that  power  from  a  condition  where 
it  has  been  likely  to  be  abandoned  to  the  executive.  The  only  thing  that 
it  takes  from  the  Legislature  —  the  only  duty  that  it  takes  fronj  the  Legis- 
lature is  the  administrative  duty  of  making  a  financial  plan.  And  that 
administrative  duty  ought  to  be  in  administrative  hands.  Put  into  the 
hands  of  a  legislative  body,  that  administrative  duty  is  and  has  been  con- 
stantly shown  to  be  a  prolific  source  of  log-rolling,  not  to  say  legislative 
graft.  And  to  say  that  to  take  that  out  of  the  hands  of  the  Legislature 
is  to  impair  its  dignity  and  power  is  like  telling  the  doctor  that  when  he 
seeks  to  keep  poison  out  of  the  stomach  he  is  an  enemy  of  the  stomach 
and  is  seeking  to  destroy  its  dignity  and  function.  On  the  contrary,  gentle- 
men, the  purpose  of  this  is  not  to  destroy,  but  to  recreate  legislative  dignity 
and  power,  to  place  our  legislative  body  in  a  condition  where  they  will  be 
able  to  devote  themselves  intelligently  to  the  consideration  of  the  broad 
fiscal  policies  of  this  State  upon  which  they  will  have  the  final  decision, 
instead  of  being  obliged  to  spend  their  entire  session  in  hearing  before 
committees  which  fellow  shall  get  this  and  which  fellow  shall  get  that.  If 
to  remove  from  them  that  fimction  is  to  destroy  their  dignity  and  their 
power,  I  very  much  misunderstand  what  dignity  and  power  is. 

Finally,  only  a  word:  It  must  be  evident  to  every  member  of  this  Conven- 
tion that  the  question  far  transcends  in  importance  the  mere  question  of 
extravagance  or  economy  in  this  particular  State.  The  evil  is  one  from  which 
practically  every  State  of  the  Union  has  been  suffering.  The  evil  is  one  from 
which  our  national  government  has  been  suffering.  This  Convention  meets 
at  a  time  when  what  it  does  in  the  solution  of  this  or  any  other  similarly 
important  problem  cannot  fail  to  have  a  most  important  effect  upon  the  fiscal 
policy  and  the  welfare  of  not  only  every  other  State  in  the  Union,  but  the 
Federal  government  itself,  at  a  time  when  reform  in  those  fiscal  policies  which 
enter  into  the  great  defensive  program  of  this  coimtry  was  never  more  critical, 
never  more  important  than  it  is  to-day. 

Mr.  Chairman,  I  am  going  to  ask  unanimous  consent  that  this  article  be 
read,  paragraph  by  paragraph  and  discussed  in  that  way.  It  seems  to  me 
that  the  section  is  so  long  th-'   "  "^  conduce  very  materially  to  the 
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facility  with  which  the  different  portions  of  it  would  be  treated  if  w«  should 
follow  that  course. 

Mr.  A.  E.  Smith  —  Mr.  Chairman. 

The  Chairman  —  Mr.  A.  E.  Smith. 

Mr.  A.  E.  Smith  —  I  would  like  to  ask  that  those  who  have  any  objection 
to  this  bill  be  permitted  to  deal  with  the  whole  subject  because  it  is  all 
related  and  one  section  has  to  do  with  the  other,  and  to  read  it  paragraph  by 
paragraph  would  give  the  opponents  of  the  measure  a  disjointed  and  a  broken- 
up  argument  against  it. 

Mr.  Stimson  —  I  have  no  desire  to  do  that  and  I  have  no  desire  to  stop 
any  argument  at  all  on  it.    I  only  propose  that  when  we  take  up  the  bill  — 

Mr.  A.  E.  Smith  (interrupting)  — For  adoption,  you  mean? 

Mr.  Stimson  —  For  adoption,  we  will  take  it  up  paragraph  by  paragraph. 

The  Chairman  —  Is  there  any  objection  to  the  suggestion  that  when  the 
Conunittee  comes  to  consider  this  bill  it  be  acted  upon  paragraph  by 
paragraph? 

Mr.  Brackett  —  Not  by  section,  Mr.  Chairman? 

The  Chairman  —  There  are  only  two  sections  of  the  bill.  It  is  broken  up 
into  seven  paragraphs,  the  first  section  is. 

Mr.  jStimson  —  Only  one  paragraph  in  the  last  section;  that  is,  on  page  4, 
there  is  an  amendment  as  to  Section  24. 

The  Chairman  —  Section  21? 

Mr.  Stimson  —  Section  21. 

Mr.  Stimson  —  There  is  only  one  paragraph  in  the  main  bill,  that  on  page  4. 
There  is  an  amendment  —  Section  24. 

The  Chairman  —  Section  21. 

Mr.  Stimson  —  Yes,  Section  21. 

The  Chairman  —  There  is  another  section  —  So  the  question  is  whether  it 
■hall  be  considered,  when  the  Committee  comes  to  deal  with  the  matter,  para- 
graph by  paragraph,  or  as  an  entirety. 

Hearing  no  objection  — 

Mr.  Quigg  —  Mr.  Chairman,  I  object.  I  think  if  there  is  going  to  be  gen- 
eral debate  we  would  all  be  better  informed  if  we  listened  to  it  and  then  made 
our  arrangements. 

Mr.  A.  E.  Smith  —  Mr.  Chairman. 

The  Chairman  —  Mr.  A.  E.  Smith. 

Mr.  A.  E.  Smith  —  Mr.  Chairman,  I  have  listened  with  a  good  deal  of  att-en- 
tion  to  the  explanation  made  by  the  gentleman  from  New  York,  Mr.  Stimson, 
and  I  have  read  with  some  degree  of  care  the  document,  No.  32. 

I  desire  to  say  to  the  Convention  that  I  speak  upon  this  question  of  State 
appropriations  with  probably  as  much  personal  experience  as  any  man  in  the 
Convention,  certainly  with  a  great  deal  more  than  that  of  most  of  the  dele- 
gates. I  was  chairman  of  the  Conunittee  on  Ways  and  Means  in  1911  and  I 
have  been  a  member  of  it  ever  since  with  the  exception  of  the  year  1913  when 
of  course  I  was  Speaker  and  could  not  be  on  that  Committee. 

So  that  I  can  speak  on  the  subject  from  the  practical  side  rather  than  from 
the  theoretical  side.  I  am  in  accord  with  the  Committee  on  the  preparation 
outside  of  the  Legislature  of  a  budget  and  its  submission  to  the  Legislature, 
but  the  proposal  set  forth  by  the  Committee  on  Finance,  and  so  well  and  ably 
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explained  by  the  gentleman  from  New  York,  to  my  way  of  thinking  does  not 
go  half  far  enough,  because  as  a  matter  of  fact  that  psoposed  budgetary  re^ 
form  reaches  only  about  one-half  of  the  appropriations  of  the  State.  Now  I 
take  it  that  the  budget,  so-called,  will  be  what  is  known  to-day  as  the  Appro- 
priation Bill,  or  the  bill  commonly  known  as  the  one  that  makes  provision  for 
the  maintenance  of  government. 

In  this  year  just  passed  that  bill  amounted  to  $32,000,000,  but  there  were 
$63,000,000  appropriated  by  the  Legidature,  so  that  there  are  $31,000,000 
still  left  to  be  taken  care  of  by  the  system  that  so  much  fault  has  been  found 
with. 

Now  it  may  be  urged  that  that  is  something  for  the  Governor  to  take  care 
of,  but  I  submit  to  this  Convention  that  any  man  in  the  Governor's  chair,  no 
matter  whom  he  may  be,  will  be  interested  in  the  first  instance  in  having  his 
budget  that  he  recommends  to  the  Legislature  as  low  as  he  can  possibly  make 
it.  Now  that  is  practical,  hard,  common  sense  and  if  we  are  unwilling  to 
recognize  that  we  will  never  get  anywhere  in  our  discussion  of  the  proposed 
method  of  handling  the  State's  finances. 

It  may  be  urged  that  all  the  special  bills  could  be  included  under  the  head 
of  construction,  if  they  belonged  there,  improvements,  if  they  belonged  there; 
but  no  Governor  will  ever  put  them  in  there.  Why?  Because  you  have 
by  the  terms  of  your  own  bill  provided  another  way  of  doing  it;  a  way 
which  takes  away  from  him  any  criticism  that  may  come  to  him  for  initia- 
tive or  suggestion,  in  the  first  instance,  of  this  particular  appropriation, 
so  that  the  $31,000,000  this  year,  had  this  been  in  effect  this  year,  the  $31,- 
000,000  of  the  $63,000,000  would  have  come  under  the  heading  of  what  you 
refer  to  on  lines  17  to  25,  on  page  3  of  the  bill  as  "further  appropriations." 

Now  about  that  there  can  be  no  dispute.  The  bill  the  chairman  spoke 
about  for  the  bridge  in  Wayne  county,  the  Grovemor  would  never  put  that 
in  the  budget.    That  would  belong  among  the  bills  for  further  appropriation 

Mr.  Stimson  —  Will  the  gentleman  yield  for  a  question? 

Mr.  A.  E.  Smith  —  I  yield. 

Mr.  Stimson  —  I  did  not  mention  the  Wayne  county  bridge  but  I  sup- 
pose you  refer  to  the  one  I  did  refer  to  last  winter.  As  a  matter  of  fact 
wasn't  that  vetoed  by  the  Governor? 

Mr.  A.  E.  Smith  —  Yes. 

Mr.  Stimson  —  Would  it  not  be  taken  care  of  in  the  same  way  under  the 
system  ? 

Mr.  A.  E.  Smith  —  The  Governor  would  never  include  it  in  the  budget. 
That's  my  point. 

Mr.  Stimson  —  But  he  would  take  care  of  it. 

Mr.  A.  E.  Smith  —  Yes,  precisely;  but  there  are  so  many  that  he  did  not 
take  care  of  that  I  want  to  see  about  them  and  when  I  get  down  to  it  I 
will  explain  it  to  the  House.  What  happened  to  Wayne  county  should  have 
happened  to  several  other  bridges  and  creeks  and  normal  schools;  but  it 
did  not  happen  and  I  propose  to  show  to  the  Convention  that  it  was  the 
intention,  if  I  am  able  to  read  simple  English,  it  was  the  intention  of  the 
Constitutional  Convention  of  1894,  that  no  such  bill  as  the  Wayne  county  bill 
should  pass  this  House  by  seventy-six  votes;  and  the  Committee  has  failed,  so 
far  as  I  am  able  to  see,  to  cure  that  situation  although  it  can  be  easily 
cured  and  it  was  intended  that  it  be  twenty  years  ago,  as  I  propose  to  try 
and  make  it  to-day. 
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Now  when  I  submitted  my  Proposed  Amendment  requiring  the  heads  of 
the  departments  or  the  commissioners  to  make  their  requests  to  the  Gov- 
ernor under  oath,  I  did  not  then  have  in  mind  any  budgetary  system  that 
would  be  prepared  outside  of  the  Legislature  itself.  I  had  in  mind  simply 
publicity  —  the  incorporation,  so  to  speak,  of  all  these  facts  in  the  Gov- 
ernor's annual  message.  The  Governor  is  now  required  by  law  to  submit 
to  the  Legislature,  at  its  first  annual  meeting,  a  statement  of  the  financial 
condition  of  the  State.  It  is  because  that  makes  no  mention  of  proposed 
appropriations  that  nobody  has  ever  been  interested  in  it.  When  it  is  read 
to  the  Legislature  there  is  not  a  man  stays  in  his  seat.  It  is  printed  and 
on  the  desk  of  the  members,  and,  except  for  the  purposes  of  discussion  on 
very  nearly  every  other  part  of  it,  except  the  financial  article,  it  is  never 
heard  of  again. 

So  that  if  I  was  to  say  that  a  budget  should  be  prepared  by  any  person 
I  would  say  the  man  to  prepare  it  would  be  the  Comptroller,  because  the 
Comptroller  can  have  no  possible  interest  in  it.  And,  again  remarking  that 
if  we  want  to  take  a  good  common-sense  view,  good,  hard,  practical  facts, 
let  us  now  admit  that  the  Governor  does  have  an  interest  in  some  depart- 
ments as  against  others.  All  Governors  in  that  respect  are  alike.  They 
have  all  made  their  personal  appointments,  going  back  as  far  as  I  can 
remember.  Every  Governor  has  had  at  the  head  of  some  of  the  departments 
of  the  State  somebody  that  he  personally  appointed  for  reasons  best  known 
to  himself.  And  under  this  system,  to  say  the  least,  there  exists  the  temp- 
tation to  the  Governor  to  see  that  these  particular  departments  of  the  State 
have  all  that  they  want,  no  matter  who  has  to  suffer  for  it.  So  that,  if 
there  is  anybody  outside  of  the  Legislature  to  prepare  and  present  a  budget, 
in  the  ordinary  course  of  affairs,  in  the  ordinary  course  of  good  business,  it 
ought  to  come  from  the  fiscal  officer  of  the  State  —  the  Comptroller. 

And  it  should  contain  a  comparison  with  former  appropriations  for  those 
specific  items.  And,  more  important  than  anything  else  and  above  everything 
else,  it  should  put  down  in  black  and  white  just  how  much  money  there  is 
on  the  1st  day  of  that  January  to  the  account  of  each  one  of  these  par- 
ticular funds.  That  is  the  one  big  thing  that  it  should  contain.  There  is  no 
machinery  in  the  Governor's  office  for  it.  After  all,  it  will  have  to  come 
from  the  Comptroller.  Look  over  the  list  of  the  Governor's  employees.  With 
the  exception  of  the  stenographers  and  typewriters  and  the  telephone  operator 
and  the  pardon  clerk  and  his  assistant,  every  single  attache  of  the  Governor's 
office  comes  into  office  with  him  and  retires  when  he  retires. 

Mr.  Brackett  —  The  military  secretary,  too. 

Mr.  Quigg  —  Mr.  Chairman,  will  Mr.  Smith  yield  for  a  question? 

The  Chairman  —  Will  the  gentleman  yield  for  a  question  ? 

Mr.  A.  E.  Smith  —  Yes. 

Mr.  Quigg  —  Does  the  gentleman  realize  that  in  using  the  term  "  Comp- 
troller "  he  may  be  mistaking  himself  and  us,  until  we  know  what  the  plan 
of  the  Committee  on  Governor  and  Other  State  Officers  is?  If  the  Comp- 
troller is  to  be  merely  an  auditor,  as  I  understand  is  the  idea,  he  is  assigned 
to  that  one  thing.  If  he  is  to  be  the  fiscal  officer  of  the  State,  or,  as  it  were. 
Secretary  of  the  Treasury  —  what  the  Comptroller  is  now  —  the  gentleman 
is  talking  about  another  officer,  and  I  should  like  to  inquire  just  what  he 
means  by  the  use  of  the  word  "Comptroller?" 
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Mr.  A.  E.  Smith  —  Well,  by  "  Comptroller  "  I  mean  the  position  that  the 
Comptroller  now  holds  toward  the  departments  of  the  State,  the  fiscal  officer. 
Now,  whoever  you  may  decide  is  hereafter  to  be  that  fiscal  officer,  whether  he 
is  to  be  known  as  the  Secretary  of  the  Treasury  or  the  Comptroller  or  the 
head  of  the  department  of  the  treasury,  he  will  be  the  man  that  will  be  in  a 
position,  as  I  see  it,  to  properly  supply  this  information. 

Now,  as  a  matter  of  fact,  where  does  this  information  come  from  now? 
Does  it  come  from  the  Comptroller's  office?  Not  at  all.  The  Comptroller 
after  his  election  is  an  individual  man.  Elected  in  November,  after  a  hard 
and  strenuous  campaign,  he  goes  away  for  a  little  while;  takes  a  well-earned 
rest,  comes  back  in  time  to  engage  in  the  pomp  and  ceremony  of  the  installa- 
tion of  the  new  State  officers. 

Now,  who  is  it  that  prepares  this  budget?  Who  is  it  that  does  the  work 
now  required  of  the  State  Comptroller  imder  the  Finance  Law?  The  experts 
in  the  office  of  the  Comptroller.  There  are  fifteen  or  sixteen  men  in  the 
Comptroller's  office  to-day  who  have  been  there  upwards  of  twenty  years. 

The  government  changes.  Comptrollers  come  and  Comptrollers  go;  Gover- 
nors come  and  Governors  go  with  them;  but  these  men  who  are  experts  in 
the  different  lines  of  the  State  finance  have  been  there  over  twenty  years, 
every  one  of  them;  and  that  is  the  resort  to  which  the  Governor  will  have  to 
go  for  his  information.  If  he  was  in  office  for  a  year,  not  to  speak  of  a 
month,  that  is  where  he  ,would  have  to  go ;  and  experience  has  so  taught  every 
man  in  the  Legislature  that  he  does  not  even  go  to  the  Comptroller  himself, 
any  more  than  the  Finance  Committees  of  both  of  these  Houses  consult  with 
the  Comptroller.  Everybody  knows  that  that  is  not  so.  In  the  Legislature, 
the  different  committees,  the  Finance  Committees,  they  send  for  the  men  who 
are  at  the  heads  of  these  different  departments  and  who  are  experts  in  them. 
If  you  want  to  find  out  anything  about  any  financial  plan,  you  send  for 
Deputy  Comptroller  Wendell,  who  has  been  in  the  Comptroller's  office  for 
twenty  years,  and  who  knows  all  about  it;  and  it  is  the  same  with  the  other 
department  heads  over  there.  So  that  after  all  while  this  may  appear  to  be 
the  result  of  action  by  the  Governor,  while  it  may  appear  an  executive  budget, 
it  will  have  to  come  from  the  office  of  the  Comptroller. 

Now,  there  is  another  weakness  about  it.  We  must  bear  in  mind  that 
about  80  per  cent,  of  your  budget  is  statutory.  Where  the  abuses  have  crept 
into  the  finance  matters  of  the  State  in  the  past  has  been  upon  the  initiation 
of  new  work,  the  committing  of  the  State  to  some  great  public  improvement 
which  is  going  to  cost  a  great  deal  more  money  than  is  appropriated  for  the 
coming  year.  That  is  a  very  popular  move  in  the  second  year  of  every  Gov- 
ernor's term.  If  he  is  not  re-elected  he  finds  it  convenient  to  pass  two- thirds 
of  the  buck  to  the  next  fellow.  If  he  is  re-elected  he  is  all  right.  So  he  does 
not  hesitate  to  commit  the  State  to  a  series  of  .local  and  private  improvements 
which  may  cost  a  half  a  mllion  or  even  a  million  dollars,  although  against  his- 
financial  record  there  is  only  chargeable  $50,000  because  he  only  desires  to 
have  the  plans  drawn  while  he  is  Governor.  Now,  that  is  a  fact,  and  that 
comes  within  the  budget,  and  absolutely  no  remedy  appears  anywhere  in 
this  bill  for  that  condition,  and  that  is  the  one  thing  that  needs  remedy  more 
than  does  the  budget,  because  the  budget,  as  I  said  before,  is  practically 
80  per  cent,  statutory.    There  can  be  no  change  in  the  salaries  fixed  by  statute. 

Mr.  Brackett  —  Statutory  and  mandatory. 
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Mr.  A.  E.  Smith  —  And  mandatory.  Invariably  difl'erent  things  come  up 
for  which  the  Legislature  shall  make  provision.  Now,  take  the  Governor's 
own  office,  starting  with  the  Executive  Department.  The  only  one  item  that 
is  what  we  call  a  liquid  appropriation,  and  subject  to  any  change  is  the 
office  expenses,  postage  and  expressage  and  documents  and  papers  and  things 
of  that  kind.  All  the  rest  is  fixed  by  statute.  So  that  when  we  are  bringing 
under  the  supervision  of  the  executive  in  the  first  instance  that  part  of  the 
appropriations  that  need  the  least  regulation,  we  are  leaving  free  to  the 
Legislature  and  to  the  Governor  to  do  as  they  please  after  the  Appropriation 
Bill  is  passed. 

Now,  in  my  bill.  No.  345,  which  I  am  going  to  ask  the  Committee  of  the 
Whole  here  to  incorporate  in  this  proposal,  I  provide  that  every  head  of  a 
department  and  every  State  office  or  head  of  a  bureau  shall  swear  to  his 
request. 

Now,  gentlemen,  speaking  from  what  I  said  a  few  moments  ago,  as  a 
personal  experience,  that  is  the  one  great  thing  that  you  have  got  to  do. 
If  you  do  not  do  that,  all  the  rest  of  this  estimating  by  the  department 
heads  to  the  Grovernor  means  nothing.  That  is  a  question  of  opinion,  and 
no  Governor  will  set  his  opinion  up  against  the  head  of  the  department  that 
he  has  given  full  responsibility  for  the  success  of  its  undertaking. 

There  is  a  popular  imagination  probably  that  when  the  requests  come  over 
to  the  Legislature  for  appropriations  from  the  different  departments  the 
Legislature  accepts  them  juflt  as  they  come  from  the  department.  Why, 
that  is  not  the  fact.  If  that  was  the  fact,  upwards  of  $15,000,000  more  than 
has  been  appropriated  for  the  last  five  years,  to  my  own  knowledge,  would 
have  been  appropriated  every  year. 

The  Legislature,  through  its  Committee  on  Ways  and  Means,  has,  first,  a 
check  upon  that;  secondly,  through  its  Finance  Committee  of  the  Senate,  it 
sends  for  the  head  of  every  department  and  goes  over  the  items  with  him, 
item  by  item,  and  where  an  item  differs  from  the  bill  of  last  year  he  must 
give  his  reason  for  it.  That  is  not  any  more  than  a  Governor  can  do  —  or, 
at  least  the  Governor  cannot  do  any  more  than  that;  but  when  you  say  to 
the  department  head,  '^  You  swear  to  that  statement,''  he  will  make  a  little 
closer  study  of  it  than  he  does  at  the  present  time. 

#ne  of  the  troubles  at  the  present  time,  and  has  been,  to  my  knowledge, 
for  as  long  back  as  I  can  remember,  is  that  the  department  heads  themselves 
pay  no  attention  to  these  matters.  In  every  single  department  of  this  State 
you  will  find  some  man  who  has  been  there  for  a  great  many  years,  who  has 
charge  of  the  finances,  and  let  the  chairman  of  the  Ways  and  Means  Com- 
mittee summon  the  head  of  a  department  to  come  before  him  in  relation  to 
his  appropriations,  and  what  do  you  see?  You  see  the  department  head  walk 
in,  and  behind  him  his  clerk  with  a  package  that  big  in  his  arms,  and  you 
may  direct  your  inquiry  to  the  head  of  the  department,  and  he  will  invariably 
turn  around  and  say,  "  What  about  that  ?  *' 

Now,  that  is  the  fact.  These  department  heads  will  have  these  itemized 
statements  that  they  give  to  the  Governor  prepared  just  as  th,ey  have  been 
prepared  right  along,  by  the  clerks,  and  some  of  these  clerks  have  attained 
some  of  their  reputation  for  ability  by  being  able  to  convince  the  Legislature 
that  they  need  a  little  more  money  every  year. 

Now,  about  that  there  is  no  question. 
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Now,  it  would  be  no  insult  —  somebody  £aid  it  would  be  an  insult,  or  in- 
ferred that  it  would  be,  or  that  the  oath  would  be,  or  the  opinion  would  not 
be  of  any  use.  I  say  now  that  there  is  not  a  head  of  a  State  department 
here  that  will  put  his  name  down  pn  paper  and  raise  his  right  hand  up  and 
&ay  that  what  that  paper  contains  is  necessary,  unless  he  reads  it  first;  and 
that  is  where  you  get  your  safeguard  over  appropriations. 

You  will  compel  the  department  heads  to  become  more  acquainted  with 
the  fiscal  business  of  their  departments  rather  than  the  politics  and  the  con- 
struction work,  whatever  it  may  be. 

Mr.  Wickersham  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Wickersham. 

Mr.  Wickersham  —  I  move  that  the  Conmiittee  do  now  arise  and  report 
progress  and  ask  leave  to  sit  again  at  half-past  2,  and  continue  the  con- 
sideration of  the  business  before  the  Committee. 

The  Chairman  —  You  have  heard  the  motion  by  Mr.  Wickersham,  that  the 
Committee  do  now  arise,  report  j)rogress  and  ask  leave  to  sit  again  at  half- 
past  2.  All  those  in  favor  will  signify  by  saying  Aye,  contrary  No.  The 
motion  is  agreed  tow 

Mr.  Wickersham  —  I  call  the  attention  of  the  Convention  to  the  fact  that 
the  Committee  merely  has  risen  to  report  progress. 

Mr.  J.  L.  O'Brian  —  Mr.  Chairman,  I  would  like  to  call  the  attention  of 
the  members  of  the  Coramittee  informally  that  I  have  a  report  from  the 
Committee  on  Rules. 

The  Chairman  —  The  gentlemen  will  please  take  their  seats.  The  Con- 
vention has  not  adjourned.  There  is  a  report  to  be  rendered  to  the  Con- 
vention.   Tlie  Committee  has  risen  only  to  report  progress. 

(The  President  resumes  the  Chair.) 

The  President  —  The  Convention  will  come  to  order. 

Mr.  Marshall  —  Mr.  President. 

The  President  —  Mr.  Chairman. 

Mr.  Marshall  —  The  Convention  has  resolved  itself  into  the  Committee  of 
the  Whole  and  proceeded  to  consider  the  special  order,  being  Proposed  Amend- 
ment entitled,  "An  amendment  to  the  Constitution  by  inserting  a  new  article 
in  relation  to  the  budget."  The  Committee  has  considered  this  matter  and 
reports  progress  and  asks  leave  to  sit  again. 

The  President  —  The  question  is  on  granting  leave  to  sit  again.  All  in 
favor  will  say  Aye,  contrary  No.  The  leave  is  granted,  and  I  assimie,  Mr. 
Marshall,  that  this  means  — 

Mr.  Marshall  —  Half-past  2. 

The  President  —  I  assume  that  it  means  that  this  afternoon  you  proceed 
with  the  consideration  of  the  same  subject. 

Mr.  J.  L.  O'Brian  —  Mr.  President,  the  Committe  on  Rules  presents  the 
following  resolution. 

The  President  —  The  Secretary  will  report  the  resolution  handed  up  by  Mr. 
J.  L.  O'Brian. 

The  Secretary  —  By  Mr.  J.  L.  O'Brian:  The  Committee  on  Rules  recom- 
mends the  adoption  of  the  following:  Resolved,  That  when  the  Convention 
resumes  consideration  of  General  Order  No.  48,  debate  shall  be  limited  to  not 
exceeding  one  hour,  and  the  speeches  of  individual  members  to  not  exceeding 
ten  minutes  each. 
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Mr.  J.  L.  O'Brian  —  Mr.  President,  as  that  resolution  provides,  although 
the  Clerk  did  not  read  it,  this  relates  to  the  amendment  for  registration  of 
voters,  which  was  under  consideration  all  or  practically  all  of  last  evening. 
That  Proposed  Amendment  has  now  been  under  consideration  twice,  and  each 
time  for  practically  the  entire  evening.  In  order  of  business  it  will  be  taken 
up  at  the  conclusion  of  the  present  order,  which  is  the  so-called  budget  amend- 
ment. To-morrow  two  other  special  orders  have  already  been  set  for  the 
Convention.  It  is  the  feeling  of  the  Committee  on  Rules  that  there  should  be 
some  limitation  of  further  debate  on  the  subject  of  the  registration  of  voters 
amendment.     I  therefore  move  the  adoption  of  this  resolution. 

Mr.  J.  G.  Saxe  —  Mr.  President,  I  have  been  handling  that  resolution  for 
the  Committee  on  Suffrage  so  far,  and  I  wish  to  say  that  the  rule  is  entirely 
satisfactory  to  me. 

The  President  —  Those  in  favor  of  the  resolution  will  say  Aye,  contrary  No. 
The  resolution  is  agreed  to.    The  Secretary  will  read  the  report. 

The  Secretary  —  By  Mr.  J.  L.  O'Brian.  The  Committee  on  Rules  recom- 
mends the  adoption  of  the  following:  Resolved,  That  when  the  consideration 
of  a  special  order  in  Committee  of  the  Whole  is  not  finished  by  the  time  set 
for  another  special  order,  unless  otherwise  directed  by  the  Convention,  the 
order  under  consideration  shall  continue.  The  Committee  on  Rules  shall 
report  a  rule  for  a  limitation  of  debate  thereon,  and  the  special  order  next 
in  order  of  time  shall  follow  thereafter. 

Mr.  J.  L.  O'Brian  —  Mr.  President,  this  proposed  special  rule  is  designed 
to  meet  a  situation  not  covered  by  the  existing  rules  of  the  House,  namely, 
this  question  what  shall  become  of  a  special  order  if  at  the  conclusion  of  the 
day  or  of  the  time  set  for  it,  it  shall  not  be  finished.  Shall  it  be  laid  over 
to  a  future  date,  or  shall  it  continue  along  until  completed?  Under  this 
rule  a  special  order  imder  consideration,  if  not  completed  by  the  time  the 
one  next  in  order  is  reached,  shall  nevertheless  continue  unless  otherwise 
directed  by  the  House  at  that  time,  and  then  at  that  time,  namely,  at  the 
time  when  the  second  special  order  is  reached,  the  Committee  on  Rules  shall 
bring  in  a  rule  limiting  debate  on  the  completion  of  the  order  imder  considera- 
tion. That  will  allow  the  House  to  then  debate  the  question  as  to  whether  or 
not  there  should  be  any  limitation  on  debate.  So  that  no  one  is  foreclosed. 
This  merely  maps  out  a  business  for  the  orderly  conduct  of  the  business  of 
the  House.    I  move  the  adoption  of  the  resolution. 

A  Delegate  —  Question. 

The  President  —  All  in  favor  of  the  resolution  will  say  Aye,  contrary  No. 
The  resolution  is  agreed  to. 

The  Secretary  will  make  announcements. 

The  Secretary  —  The  Committee  on  Revision  and  Engrossment  will  meet 
immediately  at  the  close  of  adjournment  this  morning  in  the  Committee 
room. 

The  Committee  on  County,  Town  and  Village  Officers  will  hold  an  executive 
session  this  afternoon,  in  Room  400,  fourth  floor. 

The  President  —  The  hour  fixed  by  the  resolution  having  arrived,  the  Con- 
vention will  stand  in  recess  until  half-past  2  this  afternoon. 

Whereupon,  at  1:05  p.  m.,  the  Convention  took  a  recess  until  2:30  p.  m. 
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AFTER  RECESS 

2:30  p.  m. 

The  President  —  The  Convention  will  come  to  order.  The  Convention  will 
go  again  into  Committee  of  the  Whole  in  consideration  of  the  special  order 
of  the  day.    Mr.  Marshall  will  resume  the  Chair. 

(Mr.  Marshall  takes  the  Chair.) 

The  Chairman  —  Mr.  Smith  has  the  floor. 

Mr.  A.  B.  Smith  —  Mr.  Chairman,  when  we  recessed  I  was  on  the  ques- 
tion of  the  submission  by  the  Governor  of  the  itemized  estimates  of  appro- 
priations to  meet  the  financial  needs  of  his  department  classified  in  relative 
importance  and  in  such  form  and  with  such  explanation  as  the  Governor 
may  require. 

Now  my  suggestion  with  r^ard  to  that  is  that  that  statement,  that  item- 
ized estimate,  be  sworn  to.  When  we  recessed  I  was  about  to  say  that  at 
the  present  time  it  is  required  by  the  state  finance  law  that  every  voucher 
passed  upon  by  the  Comptroller  of  the  State  be  itemized  and  sworn  to,  to 
the  smallest  item  of  expense;  so  that  it  would  only  be  imposing  upon  a 
department  head,  in  the  first  instance,  a  duty  that  is  his  afterwards  when 
lie  attempts  to  draw  the  money. 

Now,  take  the  average  department  of  state,  every  commission  or  every 
head  of  a  department  can  figure  out  to  an  absolute  certainty  the  necessities 
as  they  exist  upon  the  date  that  he  makes  the  itemized  request,  the  neces- 
sities of  that  department.  They  are  fixed  salaries.  A  great  niunber  of 
them  are  statutory.  There  will  be  no  harm  for  him  to  swear  to  that.  If, 
as  I  said  before  recess,  it  had  no  other  effect,  it  would  surely  compel  the 
department  head  to  become  more  familiar  with  the  financial  side  of  the 
administration  of  his  department.  I  am  not  going  to  spend  any  more  time 
on  this. 

Mr.  Wickersham  —  Will  the  delegate  yield  for  a  question  of  information? 

Mr.  A.  E.  Smith  —  Yes. 

Mr.  Wickersham  —  What  is  it  that  this  official  is  to  swear  to?  What 
is  it  on  which  you  lay  so  much  stress? 

Mr.  A.  E.  Smith  —  Swear  to  the  necessity  for  the  conduct  of  his  depart- 
ment for  the  next  fiscal  year. 

Mr.  Wickersham  —  Swear  that,  in  his  opinion,  it  is  necessary  for  that 
particular  purpose  that  is  indicated? 

Mr.  A.  E.  Smith  —  That  is  right.  I  claim  he  can  do  that.  I  claim  that 
he  can  find  that  out,  as  to  necessities,  almost  to  a  certainty  and  then  he 
need  only  swear  as  to  his  opinion  on  desirable  appropriations,  stating  why 
he  would  like  to  have  them  and  what  reform  he  seeks  to  work  out  by  them, 
what  new  activity  he  proposes  to  enlarge  upon  or  improve  by  the  appropriation 
of  additional  money  for  that  particular  purpose. 

Now,  starting  with  the  Governor's  office,  the  Governor  can,  with  the  ex- 
ception of  two  items  in  his  whole  office,  make  affidavit  to  the  necessity  of 
the  appropriation  for  his  department.  Every  one  of  the  commissioners 
could  do  it.  The  Superintendent  of  Insurance  and  the  Superintendent  of 
Banks  can  tell  to  a  certainty  what  is  required  to  run  their  departments 
for  the  coming  year.    And  it  would  have  another  effect  which  I  think  would 
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be  very  good.  After  that  official  has  sworn  to  the  necessities  for  the  next 
fiscal  year,  it  would  be  rather  difficult  to  get  him  to  change  his  mind;  and 
they  have  been  known  to  change  their  minds  as  to  the  necessity,  particularly 
when  there  is  foimd  number  one,  two  or  three  on  a  civil  service  list,  some 
individual  that  is  '*  entitled  to  consideration." 

Mr.  Cullinan  —  Mr.  Chairman,  will  the  gentleman  give  way? 

Mr.  A.  B.  Smith  — Yes. 

Mr.  Cullinan  —  Mr.  Speaker,  I  would  like  to  ask  you  with  reference  to 
three  topics,  and,  from  your  standpoint  as  an  active  member  of  the  Legis- 
lature, I  would  like  to  get  your  views.  First,  last  winter  Mr.  Adler  intro- 
duced a  bill  entitled  "An  act  to  amend  the  legislative  law,  relative  to  finan- 
cial information  for  the  use  of  the  legislatiire  and  the  preparation  of  the 
annual  budget  and  appropriation  bills.'' 

I  would  like  to  get  your  views  on  that  measure  and  the  reasons  why  it 
did  not  become  a  law. 

Second.  As  to  the  advisability  of  wiping  out  these  balances  of  appropria- 
tions after  three  months,  instead  of  the  two  years'  clause  at  the  present. 

Third.  What  in  your  judgment  would  be  the  practical  eflfect  of  having  the 
Governor  or  State  officers  come  before  the  Legislature? 

I  would  like  your  opinion  on  those  three  propositions. 

Mr.  A.  K  Smith  —  Mr.  Chairman,  I  will  take  the  last  one  first.  This  pro- 
posed amendment  to  the  Constitution  provides  that  ''  the  Governor,  the  heads 
of  such  departments  and  the  Comptroller  shall  have  the  right,  and  it  shall  be 
their  duty,  when  requested  by  either  house  of  the  Legislature,  to  appear  and 
be  heard  in  respect  to  the  budget,"  and  so  forth  and  so  forth. 

That  really  makes  no  change  in  the  present  system.  The  Governor  has 
that  right  at  the  present  time;  he  has  always  had  that  right.  The  legis- 
lators themselves, —  the  legislative  committees  have  the  right  now  of  sub- 
poenaing, imder  the  Legislative  Law.  If  they  desire  to  find  out  something 
about  any  matter  at  all  pending,  they  can  subpoena  a  man  and  compel  him 
to  testify. 

So  that  I  think  that  answers  that  point.  I  fail  to  see  how  that  makes  any 
change.  The  Legislature  can  demand  this  information,  and  if  it  is  refused, 
it  can,  with  propriety,  withhold  the  appropriation. 

I  believe,  myself,  that  the  Legislature  to-day  has  a  greater  power  than  will 
even  be  given  to  the  Governor  by  this.  This  seems  to  be  more  in  the  nature 
of  a  request,  whereas  the  Legislature  can  now  subpoena  and  can  compel  the 
witness  imder  oath  to  testify  as  to  any  fact,  in  relation  to  any  pending  propo- 
sition, whether  it  be  an  appropriation  bill  or  any  other  matter. 

That  is  very  carefully  safeguarded  at  the  present  time,  and  that  may  also 
answer  the  question  of  why  the  Legislature  did  not  pass  the  Adler  Bill. 

Because  it  seemed  to  me  —  it  seemed  —  I  suppose  it  would  seem  to  me  to 
be  imnecessary,  all  that  power  residing  at  the  present  time  in  the  Finance 
and  Ways  and  Means  Committees  of  the  two  houses. 

Now,  the  second  one,  I  — 

Mr.  Cullinan  —  Whether  the  appropriations  should  — 

Mr.  A.  E.  Smith  (interrupting)  — Oh,  yes;  yes.  Well,  the  part  of  this 
bill  that  proposes  to  have  the  appropriations  lapse  three  months  after  the 
fiscal  year  is  a  very,  very  good  thing,  that  should  be  done;  very  necessary^ 
Two  years  is  too  long  a  life  to  give  to  an  appropriation  of  the  character  of 
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office  expenditure  and  traveling  expenditures.  The  department  should  be 
compelled  in  tiie  single  fiscal  year  to  have  that  reappropriated ;  if  you  didn't 
do  it  for  any  other  reason,  it  would  call  attention  to  it,  the  fact  that  it  is 
being  reappropriated. 

Mr.  Culiinan  —  Mr.  Chairman,  I  would  like  to  ask  the  gentleman  another 
question.  Assuming,  for  instance,  that  there  is  allowed  an  appropriation  of  a 
million  dollars  to  construct  a  State  hospital.  The  contract  is  made.  This 
instance  I  have  in  mind  as  having  occurred.  The  contract  was  let  and  the 
payments  arranged  in  accordance  as  the  work  progressed,  with  the  appropria- 
tion in  the  hands  of  the  State  Treasurer.  The  State  Architect  refused  to 
allow  the  work  to  go  on,  rejecting  the  brick,  for  instance,  and  the  matter 
was  Buspendod  for  two  years.  When  they  got  ready  to  go  ahead  again,  they 
had  to  have  a  new  appropriation,  which  involved  some  uncertainty,  and  made 
it  somewhat  difficult  to  deal  with  the  contractor.  Query:  Is  it  better  for 
bookkeeping  to  have  the  appropriation  discontinued  in  three  months,  or  is  it 
better  in  the  interests  of  the  State  to  have  it  stand  as  it  is  now? 

Mr.  A.  K.  Smith  —  It  is  better  that  it  be  discontinued  in  three  months, 
because  then  the  contractor  will  know  exactly  where  he  is  at.  He  will  know 
it  better  by  this  system  than  by  the  two-year  system,  for  the  reason  that 
there  could  occur,  even  under  this,  a  change  of  administration,  and  the  new 
administration  may  not  be  friendly  to  the  project  instituted  by  the  former 
one. 

This  is  a  50  per  cent,  cure  of  that  situation  because  it  guarantees  to  the 
contractor  at  least  that  if  the  project  is  instituted  in  the  first  year  of  a 
(Governor's  reign,  a  reappropriation  will  be  made  in  the  next  one.  It  meets 
it  half  way.  It  meets  it  so  far  as  you  can  meet  it  by  statute.  The  other  60 
per  cent.  miiHt  be  supplemented  by  the  inclination  on  the  part  of  the  State 
to  live  up  to  lis  contracts  and  keep  its  faith.  That  is  a  very  rare  action.  I 
think  you  will  find  very  few  contractors  >vill  back  away  from  the  State  be- 
cause of  the  fear  of  lapse  of  appropriations  not  being  reappropriated  for  the 
single  purpose.  Now,  one  of  the  evils  that  have  crept  into  reappropriations 
is  that  they  are  reappropriated  for  a  purpose  other  than  that  for  which  they 
were  originally  appropriated,  and  that  can  happen  here  at  the  end  of  the 
two  ycaiH  as  well  as  the  end  of  the  single  fiscal  year. 

Now,  in  th<'  report  set  forth  in  Document  32,  one  of  the  essentials  of  the 
report  is  to  refjuire  information,  to  get  information,  that  it  may  be  public. 
1  claim  from  my  knowledge  of  the  handling  of  the  finances  of  the  State  that 
you  cannot  get  real,  genuine  information  unless  you  require  some  responsible 
person  to  Hwear  as  to  his  opinion  as  to  its  accuracy.  What  will  go  on  under 
this  will  be  exactly  the  present  system.  The  clerk  in  charge  of  the  de- 
partment will  imquestionably  draw  up  that  statement  and  send  it  to  the 
(Jovernor.  In  the  first  instance  it  will  be  misleading  because  more  will  be 
put  in  there  than  will  be  actually  required,  with  tlie  hope  in  the  first  in- 
stance on  the  part  of  tlie  friends  of  the  fiovernor  that  he  may  be  able  at 
the  very  beginning  of  his  term  to  make  a  financial  record  of  pruning  down 
and  cutting  down  so  tliat  they  can  say  here  is  what  the  department  has 
requested;  look  at  it;  thirty-seven  millions;  but  here  is  what  an  economical 
Governor  suggests  to  the  legislature,  only  thirty  millions  —  seven  millions 
less.    Tlie  temptation  to  do  that  will  unquestionably  exist. 
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That  I  claim  is  bad  because  your  first-hand  information  is  misleading.  It 
is  not  based  upon  facts.  It  is  not  a  genuine  representation  of  the  necessity 
of  that  department  for  the  coming  fiscal  year  and  it  cannot  be  made  so  unless 
the  responsible  head  be  compelled  to  swear  to  it. 

It  would  have  another  effect.  It  would  prevent  the  passage  afterwards  of 
special  bills  supplementing  any  of  the  appropriations. 

Now,  under  your  proposal  you  prevent  the  Legislature  from  increasing 
the  items,  but,  after  the  budget  is  passed,  there  is  no  check  whatever  on  the 
Legislature  from  passing  another  appropriation  bill  for  one  of  the  identical 
objects,  and  no  official  of  the  State  will  be  ready  to  give  his  sanction  to  that 
special  bill  if  it  increases  the  cost  of  his  department,  after  he  has  previously 
sworn  to  the  necesfiities. 

Now,  suppose  this  had  been  in  the  Constitution  this  winter!  A  bill  came 
in  here  from  one  of  the  State  departments  and  passed  the  Assembly  with  a 
certain  amount  in  it  for  a  given  purpose.  When  it  went  to  the  Senate  $22,000 
was  added  to  it. 

It  came  back  and  was  concurred  in  by  the  Assembly  and  went  to  the  Gov- 
ernor and  he  signed  it.  Now  if  the  retiring  State  official  had,  over  his  signa- 
ture and  under  oath,  made  the  statement  that  $22,000  less  than  that  was  all 
that  was  necessary  for  his  department  for  the  next  fiscal  year,  that  "  twenty- 
two"  could  not  get  in  very  well  imless  everybody  knew  exactly  how  it  was 
getting  there  and  why  it  was  put  there. 

It  may  be  raised  as  a  question  that  the  Legislature  should  not  be  restricted 
in  its  power  to  simply  cutting  out  or  reducing  an  item.  For  myself,  person- 
ally, I  can  see  no  difference  that  that  would  make  with  the  present  system 
except  upon  a  rare  occasion,  a  very  rare  occasion.  A  Legislature  has  never 
increased  any  item  in  the  appropriation  bill.  The  trouble  has  been  entirely 
with  the  special  bills,  which  I  will  come  to.  The  appropriation  bill,  as  I  said 
before,  is  probably  over  eighty  per  cent,  statutory  and  cannot  be  reduced.  So 
that  I  do  not  find  any  fault  with  that.    I  think  that  Is  probably  a  good  thing. 

Mr.  Parsons  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  question  ? 

Mr.  A.  E.  Smith  — Yes. 

Mr.  Parsons  —  I  wish  you  would  explain  to  me  what  you  mean  when  you 
say  that  eighty  per  cent,  is  statutory  and  cannot  be  reduced.  Supposing  that 
the  Governor  was  of  the  opinion  that  a  department  was  spending  more  money 
than  was  needed,  even  though  it  only  had  the  number  of  employees  provided 
for  in  the  statute.  Could  not  he,  in  the  budget,  provide  only  for  a  less  num- 
ber of  employees  than  the  statute  provided  for  ? 

Mr.  A.  E.  Smith  —  Well,  yes,  I  think  he  could. 

Mr.  Parsons  —  Cannot  the  Legislature  do  that  now? 

Mr.  A.  E.  Smith  —  Yes.  Oh,  the  number  of  employees  is  not  statutory  in 
any  department.    The  number  of  graded  employees  is  not  statutory. 

Mr.  Parsons  —  Well,  supposing  that  the  number  of  secretaries  or  inspectors 
is  fixed  in  the  law.  It  is  within  the  province  of  the  Legislature  now,  is  it 
not,  to  provide  for  a  less  number? 

Mr.  A.  E.  Smith  —  Well,  they  could  do  it  but  that  is  a  policy  that  I  do  not 
think  that  the  people  of  the  State  would  be  in  accord  with,  that  if  the  law 
requires  the  existence  of  an  official  his  salary  should  be  appropriated  for. 
And  I  believe  that  there  is  a  Court  of  Appeals*  decision  to  that  effect  in  the 
case  of  a  man  that  used  to  be  Surveyor  of  Adirondack  Lands  —  Colvin.    The 
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Court  of  Appeals  in  his  case  said  that  appropriations  should  be  made  for  his 
office.  AVhat  happened  with  him  was  that  the  Legislature  attempted  to  dis- 
pose of  his  position  by  refusing  to  appropriate  his  salary.  The  Superintendent 
of  Public  Buildings  was  in  league  with  the  move  and  he  assigned  him  to  a  little 
room  on  the  fourth  floor  where  they  used  to  keep  the  brooms  and  the  mops 
and  pails  for  scrubbing  the  Capitol,  and  there  was  no  window  in  it  to  the 
outer  air.  But  he  brought  up  his  sign  and  he  hung  it  over  the  door  and  made 
it  the  office  of  the  Surveyor  of  Adirondack  Lands,  and  the  Court  of  Appeals 
afterwards  gave  him  his  salary. 

Mr.  Parsons  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Parsons. 

Mr.  Parsons  —  Will  the  gentleman  yield  for  a  question? 

The  Chairman  —  Will  the  gentleman  yield  to  Mr.  Parsons  for  a  question? 

Mr.  Smith  —  Surely. 

Mr.  Parsons  —  How  large  a  percentage  of  the  appropriations,  then,  is 
fixed  by  statute?  Is  it  anything  more  than  that  this  department  should  con- 
sist of  a  commissioner,  a  deputy  commissioner,  and  a  certain  number  of 
employees? 

Mr.  Smith  —  Yes,  it  is.  I  think  that  more  than  70  per  cent,  of  it  is  statu- 
tory. 

Mr.  Parsons  —  In  what  way  ? 

Mr.  Smith  —  Well,  the  law  provides  for  all  these  people.  You  take  the 
Comptroller's  office.  The  law  provides  for  the  number  of  transfer  tax  ap- 
praisers there  are  to  be  in  each  county.  It  provides  for  the  number  of 
inspectors  of  stock  transfers  that  there  are  to  be  in  each  county. 

Mr.  Parsons  —  Supposing  the  Governor  made  up  his  mind  that  such  num- 
ber of  transfer  tax  appraisers  is  not  necessary.  Could  not  he,  in  the  budget 
—  could  not  the  Legislature  now  provide  for  a  less  number  ? 

Mr.  Smith  —  Why,  no.  That  is  just  what  I  answered.  I  don't  think  so. 
I  think  there  is  an  obligation,  not  only  on  the  Legislature,  but  on  the  Grov- 
ernor,  to  live  up  to  the  law  of  the  State.  That  would  be  an  awful  precedent 
for  the  Governor  to  establish,  if  the  Governor  were  to  come  to  us  and  say, 
well,  I  admit  the  law  of  this  State  says  there  shall  be  five  transfer  tax 
appraisers  in  New  York  county,  at  four  thousand  dollars  a  year,  but  I  say 
we  will  only  have  three  at  two  thousand. 

Mr.  Parsons  —  Can  it  be  in  this  State  if  an  economy  is  to  be  made  to  a 
department,  that  the  law  has  to  be  changed? 

Mr.  Smith  —  In  over  sixty  per  cent,  of  the  cases. 

Mr.  Wadsworth  —  The  appropriation  bill  is  a  law  itself? 

Mr.  Smith  —  The  appropriation  bill,  of  course,  is  a  law  and  has  the  effect 
of  law.  The  Court  of  Appeals  has  held  that  there  is  an  obligation  on  the 
part  of  the  State,  to  appropriate  for  statutory  places. 

Mr.  Brackett  —  Mr.  Chairman. 

The  Chairman  —  The  delegate  from  Saratoga,  Mr.  Brackett. 

Mr.  Brackett  —  May  I,  in  the  guise  of  asking  a  question,  suggest  what  I 
think  is  an  answer  to  the  various  questions  asked?  What  the  Speaker  means 
by  "  statutory  "  is  not  that  there  are  simply  a  number  of  officers  but  that 
their  salaries  are  fixed  in  the  statutes.  If  it  should  provide  that  a  transfer 
tax  inspector,  or  a  sanitary  inspector  shall  have  $4,000  a  year,  there  can  be 
no  budget  made  up  which  says  that  it  shall  be  less  than  $4,000  without 
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going  and  amending  your  law  which  fixes  the  amount  of  salary,  as  well  as 
fixes  the  number.  In  other  words,  simply  by  appropriating  a  lesser  sum 
does  not  change  the  law.  The  statute  which  fixes  the  salaries  can  not,  in 
the  nature  of  things,  be  amended  by  the  passage  of  an  appropriation  bill  at 
a  lesser  sum.  The  Legislature  may,  I  suppose,  provide  for  a  lesser  number, 
by  appropriating  simply  for  a  certain  number. 

Mr.  Parsons  —  That  is  what  I  supposed  was  the  law,  and  I  supposed  that 
so  far  as  ordinary  employees  were  concerned,  the  law  provided  that  such 
number  should  be  employed  as  the  appropriation  should  provide  for. 

Mr.  Smith  —  Yes,  that  is  true. 

Mr.  Parsons  —  That  is,  they  may  provide  for  a  certain  niunber,  which  is 
less  than  the  number  named  in  the  statute,  but  the  grades  shall  receive  cer- 
tain  salaries. 

Mr.  Smith  —  Yes. 

Mr.  Parsons  —  If  that  is  so,  it  would  be  always  in  the  power  of  the  Gov- 
ernor and  it  is  in  the  power  of  the  Legislature  to  economize  by  reducing  the 
number  of  offices,  in  the  manner  of  making  appropriations. 

Mr.  Smith  —  That  is  so,  and  the  Legislature  has  done  that. 

Mr.  Stimson  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Stimson. 

Mr.  Stimson  —  Will  the  gentleman  yield? 

Mr.  Smith  —  Yes. 

Mr.  Stimson  —  Isn't  this  the  point,  Mr.  Smith,  that  the  law  that  you  speak 
of  as  fixing  the  salaries,  is  the  appropriation  law? 

Mr.  Smith  —  No. 

Mr.  Stimson  —  Isn't  it  in  a  great  many  cases? 

Mr.  Smith  —  No,  the  statute  creates  the  places  and  fixes  the  salaries. 

Mr.  Stimson  —  In  a  great  many  cases,  isn't  it  a  fact  that  the  appropria- 
tion law  itself  provides  for  the  employees  and  the  salaries,  regardless  of  any 
other  law? 

Mr.  Smith  —  Yes,  but  this  is  the  point:  All  the  high  salaried  men  are 
already  provided  by  the  statute  law.  It  is  the  stenographer  and  typewriter 
that  gets  $720  a  year  that  you  can  economize  on.    That  is  the  point. 

Mr.  Stimson  —  There  are  a  great  many  of  those. 

Mr.  Smith  —  Oh,  yes,  there  are  quite  a  few  of  those.  There  are  some 
departments  which  are  fixed  absolutely  by  statute.  You  cannot  go  to  the 
judiciary  article  of  the  appropriation  bill  and  get  a  dollar  out  of  it.  The 
only  place  you  can  reduce  the  judiciary  item  of  the  appropriation  is  in  the 
maintenance  of  the  libraries.    Everything  else  is  fixed  by  law. 

Mr.  Wickersham  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Wickersham. 

Mr.  Wickersham  —  Will  the  gentleman  yield  for  a  question? 

Mr.  Smith — Surely. 

Mr.  Wickersham  —  Is  there  anything  to  prevent  the  Governor  in  making  up 
this  budget  recommending  a  reduction  in  the  number  of  places,  or  in  the  rate 
of  salaries,  so  that  the  suggested  budget  by  him  would  be  an  indication  to 
the  legislature  of  the  direction  in  which  economy  might  be  practiced. 

Mr.  A.  E.  Smith  —  Yes,  he  can  do  that  now. 

Mr.  Wickersham  —  Yes,  but  in  connection  with  the  budget  it  would  be  more 
eflfective,  in  that  it  would  call  the  attention  of  the  Legislature  more  distinctly 
to  it,  would  it  not? 
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Mr.  A.  E.  Smith  —  Why,  no  more  strongly  than  it  is  called  at  the  present 
time.    The  Governor  this  year  said: 

"  The  increase,  on  an  unprecedented  scale,  in  the  number  of  State  officials 
and  employees,  and  the  reckless  increase  in  salaries  in  nearly  all  departments 
during  the  last  four  years  are  explainable  only  by  the  existence  of  a  deliberate 
plan  to  fasten  the  control  of  a  party  upon  the  State  by  the  use  of  a  vast 
amount  of  official  patronage.  The  present  condition  of  the  State's  finances 
demands  an  immediate  and  drastic  revision  of  the  State's  pay-rolls  and 
requires  that  unnecessary  offices,  departments  and  commissions  shall  be 
abolished.  ^Service  should  be  rendered  to  the  State  on  the  basis  of  efficient 
and  economical  private  employment,"  etc.  And  he  goes  on  and  mentions 
several  ways  he  expects  to  do  that.  But  before  the  session  was  over  he 
attempted  to  defeat  it  himself. 

Mr.  Wickersham  —  Will  the  gentleman  yield  ? 

Mr.  A.  E.  Smith  —  Sure. 

Mr.  Wickersham  —  Of  course  if  those  observations  were  in  connection  with 
a  provision  in  the  budget  recommending  a  reduction  of  ten  employees  in 
a  certain  department,  or  a  reduction  of  a  certain  scale  of  salaries,  it  would 
be  much  more  pungent  and  pointed? 

Mr.  A.  E.  Smith  —  I  am  not  quarreling  with  that  point;  I  am  not  quar- 
reling with  that  point.  I  am  only  insisting  that  if  that  is  to  remain,  that 
the  information  from  the  head  of  the  department  be  put  imder  oath,  because 
you  won't  get  any  department  head  to  agree  to  let  any  of  his  help  go.  Unless 
you  make  him  swear  he  needs  every  one  of  them,  he  will  stand  for  that  all  the 
time,  because  he  is  living  in  an  atmosphere  of  that  kind.  The  fiscal  clerk 
will,  from  the  moment  he  comes,  in,  start  in  to  impress  upon  him  the  neces- 
sity of  having  all  these  officials  and  that  they  all  have  their  duties  to  per- 
form. As  Chairman  of  the  Ways  and  Means  Committee  I  heard  how  the 
State's  business  was  to  fall  into  decay  if  three  or  four  men  did  not  get  a  raise 
in  salary  that  year. 

~Mr.  Wickersham  —  I  can  quite  appreciate  the  force  of  what  you  say,  be- 
cause I  have  been  in  just  that  position  myself;  but  if  the  department  head 
is  surrounded  with  this  atmosphere  and  is  so  persuaded  by  his  fiscal  clerk, 
don't  you  think  that  persuasion  will  find  expression  in  the  affidavit,  that  he 
believes  the  number  of  clerks  which  the  fiscal  clerk  has  impressed  upon  him 
he  ought  to  have  are  required  in  his  department? 

Mr.  A.  E.  Smith  —  No;  no.  There  is  a  great  difference  between  saying  to 
a  man,  "  Sign  this,"  and  then  saying  to  the  same  man,  "  Swear  to  this." 
A  man  will  readily  certify  to  the  necessity  of  five  typewriters,  but  if  he 
must  swear  to  their  necessity,  he  will  look  into  it  a  little  bit.  That  is  the 
point. 

A  Delegate  —  I  don't  agree. 

Mr.  A.  E.  Smith  —  Well,  it  is  a  matter  of  opinion.  You  make  him  swear 
when  he  pays  the  money  out;  why  not  make  him  swear  before  he  gets  it? 

Mr.  Wickersham  —  Hasn't  it  one  of  the  most  fruitful  sources  of  prosecution 
whenever  there  has  been  a  way  of  enforcement  —  the  prosecution  of  officials 
who  sign  and  swear  to  statements  when  they  knew  nothing  about  them,  but 
signed  and  swore  to  them  on  the  say-so  of  a  subordinate?  There  has  been 
p  recent  examination  of  that  kind  in  the  Greater  City  of  New  York. 
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Mr.  A.  E.  Smith — ^As  to  swearing  as  to  his  information,  to  the  best  of  his 
belief,  you  never  could  convict  him  for  that,  even  if  it  is  not  riglit.  The  only 
thing  I  say  it  would  do  is  to  compel  them  to  give  more  attention  to  it. 

Now,  the  public  hearing  on  this  subject:  I  doubt  very  much  if  that  is 
going  to  have  any  effect.  Who  will  be  present  at  this  public  hearing,  just  ex- 
actly what  man  before  the  State  Board  of  Estimate? 

Nobody  will  be  there  but  the  man  seeking  the  appropriation  and  while  that 
purports  to  give  publicity  to  it,  it  will  not  do  it. 

"  On  or  before  the  first  day  of  February  he  shall  submit  to  tlie  Legislature 
a  budget  containing  a  complete  plan  of  proposed  expenditures  and  estimated 
revenues."  That  is  the  present  law  and  that  is  done  at  the  present  time  and 
the  estimated  revenues  can  only  be  based  upon  revenues  of  the  year  before, 
that  is  really  all  that  anybody  can  hope  to  estimate;  it  is  the  only  ground 
that  they  have  got  to  work  on,  just  what  happened  in  that  same  line  a  year 
before  and  that  is  contained  in  the  Governor's  message  every  year. 

Now,  the  appropriation  bill  or  the  budget,  the  minute  the  Legislature  ap- 
proves it,  it  automatically  becomes  law  and  requires  no  further  action  by  the 
Governor. 

Now,  I  said  in  the  opening  of  my  remarks  that  the  budget  as  we  under- 
stand it,  or  the  appropriation  bill,  would  carry  only  one-half  of  the  appro- 
priations. This  year  it  would  have  been  thirty-two  millions  of  the  sixty-three 
millions  that  were  appropriated.  You  say  here  that  neither  house  shall  con- 
sider—  That  means  that  they  cannot  even  have  a  committee  meeting  on  the 
other  thirty-one  millions  until  they  have  passed  the  budget.  Now,  in  order 
to  have  plenty  of  time,  and  the  time  the  Legislature  would  require  to  deal 
with  the  thirty-one  millions  that  I  speak  of,  the  appropriation  bill  must  pass 
before  the  first  day  of  April,  the  session  to  last  until  the  middle 
of  May. 

It  must  pass  before  the  first  of  April.  Now  by  leaving  in  here  the  power 
in  the  hands  of  the  legislature  to  initiate  appropriations,  after  that,  what  be- 
comes of  that  first  budget?  Supposing  we  had  the  condition  that  obtained 
here  this  winter,  where  every  single  department  of  the  government  was  changed 
around.  Why,  by  the  first  of  May  you  would  not  know  that  budget  if  you 
saw  it.  But  there  it  would  stand,  probably  Chapter  2,  or  3,  of  the  Laws  of 
1915,  and  by  the  first  of  May  there  would  not  be  a  shred  of  it  left  and  where 
would  the  taxpayer  then  be  when  he  wanted  to  find  out  what  the  budget  of 
1915  was?  Instead  of  being  able  to  turn  to  one  bill  containing  all  the  ex- 
penditures, he  would  have  to  read  the  session  laws  through  to  find  out  what 
happened  to  it  afterwards  by  subsequent  legislation. 

Supposing  on  the  first  of  March  your  budget  calls  for  three  State  Tax  Com- 
missioners at  $7,500  apiece,  and  three  deputies,  at  $5,000  apiece,  and  three 
secretaries.  About  the  20th  or  25th  of  April  the  Legislature,  in  its  wisdom, 
or  maybe  upon  the  request  of  the  Governor,  may  see  fit  to  reduce  the  Tax  Com- 
mission to  one  member.  As  soon  as  that  bill  is  passed  you  have  to  amend  the 
budget,  if  it  had  only  just  become  a  law.  Now  I  cannot  offer  any  remedy 
for  that  —  I  am  going  to  be  very  frank  about  it.  I  cannot  offer  a  remedy  for 
it  because  if  I  attempt  my  remedy  for  that  I  am  going  to  foreclose  the 
Legislature  from  dealing  in  any  way,  shape  or  form,  after  tlie  budget  passes 
in  the  first  few  months,  with  the  structure  of  government,  so  that  they  would 
practically  be  reduced  down  to  amending  the  penal  code  and  the  civil  code 
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and  such  other  laws  as  would  not  require  any  money  to  enforce  or  any^ 
additional  officials  to  enforce  them. 

Now  about  the  16th  of  April  if  the  Legislature  decides  to  put  new  duties 
upon  the  Commissioner  of  Labor  or  upon  the  Comptroller,  or  upon  the  Superin- 
tendent of  Banks,  or  upon  any  other  of  the  officials,  what  have  they  got  to 
do?  You  cannot  send  them  out  to  do  a  job  and  give  them  nothing  to  do  it 
with.  You  have  got  to  make  an  appropriation.  That  comes  afterwards  in 
a  special  bill.  What  then  happens  to  your  budget?  Again  I  say,  you  have 
got  to  go  all  through  the  session  laws  to  find  out  just  what  was  the  record 
of  a  particular  administration  in  making  provision  for  the  support  ot  govern- 
ment. 

Mr.  Parsons  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  question? 

The  Chairman  —  Will  the  gentleman  yield? 

Mr.  A.  E.  Smith  —Yes. 

Mr.  Parsons  —  The  gentleman  has  stated  that  there  would  be  thirty  odd 
millions  of  appropriations  which  would  not  be  covered  by  this  budget.  I  do 
not  find  in  the  records  of  previous  years  any  such  sum.  Take  tfie  appropria- 
tions for  the  fiscal  year  ending  September  30,  1914,  which  are  found  in  the 
Comptroller's  report  for  this  year.  The  appropriation  bill  for  the  preceding 
year  was  $29,518,069.25;  the  supply  bill,  $2,201,482.05.  The  special  bills  — 
I  understand  by  that  that  it  means  construction,  does  it  not? 

Mr.  A.  E.  Smith  —  No,  not  necessarily. 

Mr.  Parsons  —  I  mean,  some  items  would  be  considered  as  construction? 

Mr.  A.  E.  Smith  —  No,  a  good  deal  of  it  is  construction  and  improvement 
of  existing  structures. 

Mr.  Parsons  — Now,  the  special  bills,  the  total  is  $16,895,442.87,  but  of 
that  all  except  $8,849,193.34  is  for  canal  fund  appropriations  and  the  sinking 
fund  installments,  so  that  those  special  bills  really  amount  to  only  $8,849,- 
193.34,  and  included  in  those  are  the  construction  items.  Now  this  proposed 
amendment  intends  that  in  the  budget  there  shall  be  included  all  the  con- 
struction and  improvement  items. 

Mr.  A.  E.  Smith  —  It  does  not  say  so. 

Mr.  Parsons  —  It  says  "  all  the  financial  needs." 

Mr.  A.  E.  Smith  —  Oh,  no,  it  don't  say  anything  of  the  kind;  "the  needs 
of  a  department,  classified  according  to  relative  importance  ".  Just  the  needs 
of  the  department. 

Mr.  Parsons — ^Well,  every  construction  —  take  the  Education  Department. 
If  it  needs  additional  construction,  it  is  a  need  of  the  Education  Department, 
is  it  not? 

Mr.  A.  E.  Smith — ^Why,  no,  not  under  the  system  that  has  been  operating 
here.  You  are  not  changing  the  system  and  when  I  get  down  to  the  private 
and  local  bills  I  will  show  you  why  you  are  not  changing  the  system. 

Mr.  Parsons  —  How  much  did  the  private  and  local  bills  amount  to? 

Mr.  A.  E.  Smith  —  Why,  about  fifteen  millions. 

Mr.  Parsons  —  The  private  and  local  bills? 

Mr.  A.  E.  Smith  —  Yes.  The  private  and  local  bills  are  of  a  kind  that 
the  Governor  will  not  take  responsibility  for  in  the  first  instance. 

Mr.  Parsons  —  Well,  will  the  gentleman  point  out  to  me  where  it  is  pro- 
vided that  local  bills  amounting  to  $15,000,000  appear  in  the  1914  appropria- 
tion? 
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Mr.  A.  E.  Smith  —  Why,  the  whole  supply  bill  has  practically  been  a 
private  and  local  bill. 

Mr.  Parsons  —  But  the  supply  bill  is  only  something  over  $2,000,000. 

Mr.  Smith  —  That  was  in  1914. 

Mr.  Parsons  — Well,  in  1915,  the  supply  bill  was  $5,090,2^1.42,— not 
$15,000,000. 

Mr.  A.  E.  Smith  —  When  I  say  the  special  bills,  I  mean  they  all  run  up 
to  $15,000,000. 

Now  I  regard  the  maintenance  and  construction  of  the  highways,  the  main- 
tenance item  of  the  highways  an  item  that  would  be  under  dispute  and  that 
would  come  in  afterwards.    Now  let  me  show  you  why  that  is  so. 

Mr.  Parsons  —  What  is  there  in  this  proposition  — 

Mr.  A.  E.  Smith  —  The  Governor  in  his  message  says,  in  his  special  mes- 
sage said  to  the  Legislature  on  the  24th  of  February,  dealing  with  the 
iinances  of  the  State,  in  which  the  celebrated  $18,000,000  came  into  play,  he 
said,  the  State  is  spending  $100,000,000  in  the  improvement  of  so-called  State 
highways,  and  in  order  that  the  property  of  the  State  shall  be  conserved 
it  has  been  necessary  to  expend  out  of  the  treasury  each  year  a  large  sum 
of  money  for  the  repair  and  maintenance  of  the  highways  which  have  been 
improved.  Last  year  over  $2,000,000  have  been  spent  for  that  purpose,  this 
year  $5,000,000  are  requested,  but  if  the  last  appropriation  is  not  exceeded 
we  will  be  required  to  appropriate  $2,000,000.  But  what  did  we  appropriate? 
Pour  million  four  himdred  thousand  dollars.  Now  that  was  in  face  of  the 
statement  that  was  made  and  not  contradicted  that  the  present  organization 
of  the  Highway  Department  was  unable  in  one  year  to  spend  more  than 
$2,000,000,  and  the  statement  was  made  and  never  contradicted  that  the 
State  Highway  Department,  with  the  money  that  they  had  left  over  and 
above  that  $2,000,000,  bought  ston^  and  oil  and  stored  it  away  outside  of 
the  city  of  Buffalo  for  the  repair  of  the  roads  for  the  next  year,  notwith- 
standing that  $4,400,000  was  appropriated  for  that  item. 

Now  that  $4,400,000  is  the  thing  that  I  speak  of,  it  will  be  in  these  special 
bills  because  no  Grovemor,  after  being  in  office  a  month  or  two  months,  would 
undertake  to  say  whether  it  requires  two,  four  or  more  millions,  but  he 
would  let  the  Legislature  decide  that  and  he  would  deal  with  it  himself 
afterwards. 

Mr.  Parsons— "But  it  would  be  in  the  statement  of  the  department  as 
some  of  the  needs  of  the  department,  wouldn't  it? 

Mr.  A.  E.  Smith  —  Yes,  it  will  be;  no  doubt  about  that,  and  if  you  leave 
it  to  the  Highway  Commission  it  would  be  up  to  the  top  figure. 

Mr.  Brackett  —  May  I  file  a  caveat  as  a  point  of  order  — 

The  Chairman  —  Mr.  Brackett  —  I  don't  know  of  any  such  practice,  but 
I  have  no  doubt  permission  will  be  granted. 

Mr.  Brackett  —  If  the  questioning  and  argumentation,  back  and  forth 
under  the  guise  of  argument,  which  greatly  delays  the  game,  continues,  I 
am  going  to  hereafter  make  objection. 

Mr.  A.  E.  Smith  —  Now,  I  want  to  pass  on  to  Section  No.  21.  The  Appro- 
priation bill.  "No  money  shall  ever  be  paid  out  of  the  treasury  of  this 
State,  or  any  of  its  funds  or  any  of  the  funds  under  its  management,  except 
in  pursuance  of  appropriation  by  law."  Now,  stop  there.  Now,  one  of  my 
proposals  would  amend  that  to  read  this  way:    "  No  money  shall  ever  be  paid 
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out  of  the  treasury  of  this  State  or  any  of  its  fUnds  or  any  of  the  funds  under 
its  management " —  and  I  add  the  words  "  nor  any  obligation  incurred  except 
in  pursuance  of  an  appropriation  by  law."  Now,  what  I  am  seeking  to 
do  by  that  is  to  prevent  the  department  heads  and  bureaus  of  the  govern- 
ment from  incurring  the  liabilities  where  no  appropriation  has  been  nuule 
for  it.  Now,  that  is  the  present  law,  it  is  the  State  Finance  Law,  but 
nothing  ever  happens  about  it  for  the  simple  reason  that  the  appropriation* 
bill  when  it  passes  legalizes  that  action.  The  reason  why  I  want  it  in  the 
Constitution  is  that  there  will  be  the  same  safeguard  around  the  highways 
where  an  obligation  has  been  incurred  with  no  appropriation  as  there  is  now 
about  the  payment  of  money  of  the  State  funds  without  appropriation. 

Now,  for  instance,  I  will  show  you  exactly  what  I  mean.  Take  the 
supply  bill  of  19 —  yes,  page  9,  imder  the  heading  of  the  Civil  Service  Com- 
mission, for  deficiency  in  appropriation  for  actual  and  necessary  traveling 
expenses  of  the  commission,  its  secretary  and  other  employees  of  the  com- 
mission, in  the  performance  of  their  official  duties  $1500.  Now,  that  was 
inciured  without  appropriation.  And  what  happened?  That  department 
owes  it  to  somebody,  there  is  nothing  for  the  Legislature  to  do  but  to 
pay  the  just  debts  of  the  State  and  then  give  it  the  expression  of  law  by 
writing  it  into  one  of  the  bills  and,  as  Mr.  Wadsworth  says,  they  have 
the  effect  of  law  and  that  legalizes  their  action. 

Now,  another  illustration  —  it  runs  all  through  the  bills  —  in  the  State 
Probation  Commission,  for  books,  stationery,  printing,  supplies,  postage, 
etc.  —  my  memory  happens  to  be  keen  on  this  item  —  it  was  denied  by  the 
conference  committee  of  1914,  and  they  were  told  by  that  committee  that 
they  had  enough  money  for  that  purpose.  But  they  went  on  and  incurred 
the  indebtedness  just  the  same.  They  came  along  next  year  and  had  it 
legalized  by  the  appropriation  bill  —  page  54,  lines  10  to  13  of  the  bill, 
as  a  deficiency  in  the  appropriation  for  expenses  of  delegates  to  the  National 
Prison  Congress.  They  asked  for  that,  apparently,  but  did  not  get  it,  but 
they  went  on,  and  attended  the  Congress,  and  came  back  the  next  year 
under  the  head  of  the  deficiency.  Now,  there  could  be  no  deficiency  in  that  if 
it  was  ever  appropriated.  The  trouble  is  it  was  never  appropriated  and 
it  was  afterwards  called  a  deficiency  in  traveling  expenses  —  and  that  thing 
will  go  on  continually  in  this  State  unless  you  put  into  the  Constitution 
that  no  obligation  shall  be  incurred  except  in  pursuance  of  an  appropria- 
tion by  law. 

Now  it  is  going  to  have  another  good  effect;  it  will  stop  the  increasing  of 
salaries  in  departments  until  the  Governor  and  the  Legislature  can  act  first  — 

Mr.  CuUinan  —  Mr.  President,  will  the  gentleman  give  way? 

Mr.  A.  E.  Smith— Yes. 

Mr.  Cullinan  —  Doesn't  what  is  known  as  the  Higgins  Law  prevent  the 
incurring  of  the  expenditure  to  which  you  call  our  attention? 

Mr.  A.  E.  Smith  —  I  so  stated,  Judge,  but  the  great  trouble  is  that  this 
legalizes  tlie  violation  of  it  because  this  then  becomes  law.  I  don*t  know,  if 
it  is  in  the  Constitution  I  presume  somebody  could  attack  the  legality  of  the 
enactment.     That  would  be  the  difficulty. 

Now  I  come  down  to  what  I  regard  as  probably  the  most  important  thing 
about  the  bill,  in  document  32.  The  Committee  has  spoken  strongly  about 
log-rolling  methods  in  the  Legislature  f'^ npropriation  bills.    On  one 
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page  they  deal  with  the  manner  of  a  passage  of  a  bill  in  the  Senate  with 
only  two  members  voting  against  it,  but  you  haven't  done  a  single  thing  to 
cure  that.  There  is  absolutely  no  cure  for  that.  These  special  bills  will 
never  be  in  the  budget;  they  will  be  in  the  class  of  bills  that  you  refer  to 
beginning  on  line  17  of  page  3,  neither  House  shall  consider  further  appro- 
priations until  the  appropriation  bills  sent  by  the  Governor  have  been  acted 
upon.  Now  after  that  is  over  and  the  fixed  charges  of  the  state  are  compre- 
hended, the  budget  or  appropriation  bill  is  finished,  then  comes  the  log-rolling 
all  over  again,  and  you  haven't  done  anything  to  prevent  it  and  you  can  do 
something,  it  can  be  prevented. 

Now,  in  1894,  there  was  written  into  the  Constitution  Section  20  of  Article 
III,  and  it  reads  as  follows :  "  The  assent  of  two-thirds  of  the  members 
elected  to  each  branch  of  the  Legislature  shall  be  requisite  to  every  bill  appro- 
priating the  public  money  or  property  for  local  or  private  purposes." 

That  is  the  present  Constitution.  Now,  there  is  no  question  as  to  what 
that  means.  But  the  courts,  in  their  decisions,  have  defeated  its  purpose, 
because  they  have  held  that  while  an  appropriation  may  mainly  benefit  a 
single  section,  it  may,  at  the  same  time,  benefit  the  whole  State. 

So  that  they  have  defeated  its  purpose.  Of  course,  every  dollar  spent  in 
this  State  upon  an  improvement,  it  would  be  difficult  to  say  it  did  not  include 
the  State;  but  it  mainly  benefits  a  single  locality,  and  it  was  the  intention 
of  the  Constitution  framers  in  1894  to  require  that  that  class  of  bills  receive 
a  two-thirds  vote  in  order  to  pass. 

I  propose  a  constitutional  amendment  to-day.  I  say:  "  The  assent  of  two- 
thirds  of  the  members  elected  to  each  branch  of  the  Legislature  shall  be 
requisite  to  every  bill  appropriating  public  money  or  property  for  local  or 
private  purposes  "  and,  now,  I  add  this  "  or  for  State  purposes  when  less  than 
the  whole  State  is  to  be  directly  or  mainly  benefited  by  the  expenditure  of 
the  moneys  appropriated,  except  appropriations  for  the  repair  'and  main- 
tenance of  the  canals,  or  the  support  and  construction  of  State  institutions." 

The  reason  why  I  make  the  exception  is  that  I  hold  the  canals  and  their 
maintenance  and  repairs  and  their  construction  to  be  a  State-wide  purpose 
even  if  a  single  locality  may  be  benefited  by  it,  and  I  maintain  and  I  hold  that 
the  construction  and  the  equipment  and  the  care  of  the  institutions  for  the 
insane  is  a  State-wide  purpose,  even  if  the  construction  of  one  building  or  a 
set  of  buildings  in  a  single  locality  may  be  deemed  by  some  —  I  won't  imagine 
that  there  are  some  who  do  —  but  it  may  be  deemed  by  some  to  be  mainly 
benefiting  one  section. 

Mr.  M.  Saxe  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Saxe. 

Mr.  M.  Saxe  —  Will  the  gentleman  yield? 

Mr.  A.  E.  Smith  —  Surely. 

Mr.  M.  Saxe  —  Merely  for  the  purpose  of  an  explanation.  Why  does  the 
gentleman  exclude  highways  from  that  definition? 

Mr.  A.  E.  Smith  —  Well,  because  there  is  no  speci'fic  appropriation  made, 
nor  can  there  be  any  made  for  any  given  highway.  That  is  the  reason. 
There  is  no  occasion  for  including  highways  because  the  Legislature  does 
not  appropriate  a  sum  of  moneys  to  improve  the  highways  in  Herkimer 
county  or  in  Orange  county.  That  is  apportioned  and  must  be  apportioned 
under  the  referendum  by  the  State  Commissioner  of  Highways. 
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Now,  that  is  the  class  of  bills  that  all  the  log-rolling  takes  place  on. 
That  is  the  class  of  bills  that  the  greatest  possible  pressure,  pressure  of  all 
kinds  is  brought  upon  the  Legislature  to  pass  and  upon  the  Governor  to  sign, 
these  private  local  bills. 

Now,  in  the  Governor's  special  message  to  the  Legislature,  he  said,  that 
the  present  condition  of  the  finances  of  the  State  was  such  that  no  new  work 
should  be  undertaken.  "Appropriations  for  the  starting  of  new  activity  can 
wait.  The  extension  of  present  activities  can  wait.  In  most  cases  additions 
to  existing  institutions  can  wait.  Many  other  propositions,  desirable  in 
themselves  and  justifiable  under  other  conditions  can  wait  and  should  be 
compelled  to  wait." 

Nothwithstanding  that,  notwithstanding  the  fact  that  it  was  presented 
to  the  Legislature  that  we  were  looking  squarely  in  the  face  of  an  eighteen 
million  dollar  direct  tax,  the  Legislature  went  right  on,  passing  special,  pri- 
vate and  local  appropriation  bills,  and  the  Governor  signed  a  great  many 
of  them. 

Now,  let  me  give  you  an  idea  of  what  I  mean  by  the  kind  of  bills  which 
require  a  two-thirds  vote  on. 

''  An  act  to  provide  for  the  reconstruction  of  the  old  portion  of  the 
Potsdam  Normal  and  Training  School."  Now,  education  is  a  State-wide 
purpose;  there  is  no  doubt  about  that.  But  the  reconstruction  of  a  normal 
school  in  one  section  of  the  State,  in  Potsdam,  in  St.  Lawrence  county,  it 
seems  to  me,  is  rather  local  in  its  nature.  I  picked  that  out  first  because 
that  is  the  best  one  of  them  all.  That  is  the  one  that  I  probably  would  stand 
for  first. 

Here  is  one  that,  that  to  my  way  of  thinking,  is  a  monstrosity;  an  act 
that  commits  the  State  to  an  Initial  expenditure  of  $150,000  for  straighten- 
ing out  Olean  creek.  That  is  purely  a  local  bill,  and  by  its  express  terms,  to 
show  that  it  is  local,  the  city  of  Olean  proposes  to  expend  as  much  as  the 
State  does  for  the  same  purpose.  They  acknowledge  by  their  own  bill  that 
it  is  a  city  purpose,  for  the  city  of  Olean ;  they  "  fifty-fifty  "  it  with  us.  Now 
what  do  they  do  for  the  protection  and  the  safe-guarding  of  the  tax-payers 
in  Olean?  For  their  $150,000  they  propose  a  referendum  to  the  taxpayers; 
but  for  our  $150,000,  that  is  immediately  available.  The  minute  the  tax- 
payers of  Olean  say  **  yes,"  we  have  to  say  "  yes."  Now  that  is  a  great 
public  improvement  in  the  interest  of  a  taxpayer  over  in  Flatbush  or  down 
in  Brooklyn  or  down  in  Richmond.  Everybody  can  readily  understand  the 
great  State  necessity  that  exists  for  straightening  out  that  creek.  If  that 
creek  is  not  straightened  out,  then  property  on  Manhattan  Island  has  got 
to  depreciate!  Unquestionably  that  bill  is  a  bill  that  comes  under  section 
20  of  the  old  Constitution  and  should  require  the  assent  of  two-thirds  of  the 
members  of  both  Houses. 

Here  is  a  bill  making  an  appropriation  to  reimburse  Philip  Becker  for 
money  that  he  paid  to  the  State  for  a  grant  of  land  imder  water.  That  is 
a  private  bilL  I  haven't  any  quarrel  with  "Phil";  it  probably  belongs  to 
him,  but  it  is  a  private  bill. 

'*To  provide  for  the  construction  of  a  bridge  over  the  Barge  Canal  in  the 
Village  <^  Lyons,  and  making  an  appropriation  therefor."  The  history  of 
some  of  these  bills  should  be  known  in  order  to  appreciate  the  abuse  of  this 
special  legislation.     Some  of  these  bills  have  been  introduced  so  often  that  you 
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do  not  have  to  introduce  them  any  more;  you  can  leave  them  up  in  the  back 
of  the  chamber  and  they  will  find  their  way  into  the  bill-box  themselves. 
( Laughter. ) 

Here  is  one  making  an  appropriation  and  a  reappropriation  for  continuing 
and  completing  the  construction  of  a  bridge  over  the  Black  River  and  the 
Moose  river  at  Lyons  Falls.  Here  is  another  to  provide  for  the  construction 
of  a  foot-bridge  on  the  north  and  south  walls  of  Lock  No.  3  of  the  Cayuga 
and  Seneca  Canal.  That  is  absolutely  a  local  bill.  It  is  either  a  local  bill 
or  it  is  a  part  of  the  canal  construction.  It  cannot  be  anything  else.  If  it 
is  local,  it  should  be  paid  for  by  the  locality;  if  it  is  a  part  of  the  canal,  it 
should  have  been  paid  for  out  of  the  canal  money.  There  is  no  possible  way 
that  you  can  justify  that  payment  by  the  taxpayers  of  the  whole  State. 

Here  is  one  to  provide  for  lowering  another  bridge  —  one  of  them  is  too 
liigh. 

Mr.  Wadsworth  —  Did  they  pass? 

Mr.  A.  E.  Smith  —  They  became  laws. 

Mr.  Wadsworth  —  All  of  them? 

Mr.  A.  E.  Smith  —  All  of  them,  all  except  the  Lyons  Falls  bridge.  That 
has  only  been  introduced  three  times ;  that  is  not  old  enough  yet.  ( Laughter. ) 
ihat  is  one  that  has  not  reached  the  proper  age;  it  has  not  ripened. 

Here  is  one  to  provide  for  the  removal  of  a  farm  bridge  over  an  abandoned 
section  of  the  canal  —  $12,000.  The  small  amount  of  that  indicates  clearly 
that  that  is  a  special,  local,  private  bill,  because  if  the  State  was  to  adopt 
the  general  policy  of  taking  down  all  bridges  over  the  abandoned  canal  and 
filling  the  place  up  with  concrete,  it  would  cost  a  couple  of  million  dollars. 
But  in  this  particular  section  of  the  State,  in  this  one  place,  for  the  benefit 
of  the  farmers  of  this  particular  community,  a  wood  and  iron  bridge  is  to  be 
removed  and  a  solid  concrete  roadway  to  be  built  right  across  the  bed  of  the 
old  canal.  That  is  purely  a  local  bill  and  it  is  interesting  —  it  just  occurs 
to  me  —  at  the  time  of  the  discussion  of  it  the  man  that  introduced  it  said 
that  it  was  put  there  to  let  the  farmer  get  to  the  other  side  quicker.  He 
had  to  go  a  couple  of  blocks  if  that  was  not  done. 

A  bill  to  provide  for  the  construction  of  a  bridge  over  the  Oswego  river 
at  Minetto  —  purely  local. 

Mr.  CuUinan  —  I  beg  pardon.     I  will  answer  that  later. 

Mr.  A.  E.  Smith  —  I  know  what  you  are  going  to  answer;  I  know  Judge. 
I  have  heard  the  answer  to  that.  It  is  a  local  bill,  all  right,  and  when  the 
Judge  is  answering  it  let  him  give  me  some  reason,  some  good  reason  why  the 
taxpayers  of  Greater  New  York,  particularly,  ought  to  pay  for  that  bridge. 

Mr.  Cullinan  —  I  will  answer  it. 

Mr.  A.  E.  Smith  —  All  right.  Here  is  another  one  over  the  Mohawk,  be- 
tween the  city  of  Schenectady  and  the  village  of  Scotia.  That  bridge  has 
stood  there  for  years,  and  the  village  of  Scotia  has  been  collecting  tolls  on  it 
and  keeping  all  the  moneys  themselves,  and  now  that  it  is  wor*>  ^^  broken 
up  and  battled  away,  after  they  have  disposed  of  all  the  funds  that  they  have 
collected  from  all  the  passengers  that  have  gone  over  it,  they  want  the  State 

to  replace  it. 

Here  is  one  to  provide  for  the  repair  of  the  canal  wall  feeder  on  Mair^ 
street  in  the  city  of  Oneida.  Now  that  is  either  local  or  it  belongs  in  the 
canal  fund.  That  was  signed  and  became  a  law.  That  bill  should  require 
a  two-thirds  vote. 
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Here  is  one  to  provide  for  excavating  and  deepening  the  liarbor  and  channel 
and  the  entrance  thereto  at  the  foot  of  Canandaigua  lake  in  the  county  of 
Ontario  and  to  repair  the  pier  and  the  breakwater.    That  surely  is  a  local  bill. 

Here  is  one  that  is  certainly  the  prize  one.  This  is  to  provide  for  the  con- 
struction of  a  district  school  building  by  the  State  on  the  grounds  of  Great 
Meadow  prison  for  the  use  of  the  school  district  in  which  such  grounds  are 
located,  and  making  an  appropriation  therefor.  There  is  a  local  school 
building. 

Mr.  Wadsworth  —  Did  that  pass  and  was  it  signed? 

Mr.  A.  E.  Smith  —  It  was  signed  and  became  a  law.  That  Is  a  local  school 
building,  built  by  the  taxpayers  of  the  whole  State.  Surely  that  is  a  local 
bill  if  anything  is. 

Mr.  Wadsworth — What  was  the  amount  appropriated  for  the  school 
building  ? 

Mr.  A.  E.  Smith  —  $20,000. 

Mr.  Wadsworth  —  How  much  ? 

Mr.  A.  E.  Smith  —  $20,000.  Now  the  point  1  am  making  is  that  we  are 
not  doing  a  single  thing  to  cure  that,  and  that  is  the  sorest  spot  in  our 
whole  financial  system  to-day;  that  is,  it  is  the  one  weakness  above  all  others. 
These  bills  arc  not  merely  introduced  and  passed;  they  became  laws. 

Mr.  Schurmaii  —  Mr.  Cliairman,  will  the  gentleman  yield? 

Mr.  A.  E.  Smith — Yes,  sir. 

Mr.  Schurman  —  Is  it  not  true  that  Mr.  Wickersham  has  introduced  a 
proposed  constitutional  amendment  dealing  with  private  and  local  bills? 

Mr.  A.  E.  Smith  — Yes,  but  these  are  not  considered  private  or  local  bills. 
I  am  trying  to  make  them  private  or  local  bills.  I  believe  that  it  was  in- 
tended that  they  should  be,  but  they  are  not  so  considered  to-day  because 
of  the  court  decisions. 

Mr.  Brackett  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Brackett. 

Mr.  Brackett  —  ^lay  I  interrupt  for  a  question  ? 

Mr.  A.  E.  Smith  —  Surely. 

Mr.  Brackett  —  Does  the  gentleman  from  New  York,  Mr.  Smith,  mean  to 
tell  us  that  the  Governor  by  this  proposed  amendment  is  given  the  power 
to  make  up  a  budget,  when  some  Governor  actually  did  sign  the  Comstock 
Schoolhouse  Bill? 

Mr.  A.  E.  Smith — ^Yes,  sir. 

Mr.  Brackett  —  Has  the  gentleman  from  New  York  any  opinion  as  to 
whether,  under  such  circumstances,  the  Governor  ought  to  make  up  a  budget 
for  the  State? 

Mr.  A.  E.  Smith—  That  Great  Meadows  Prison  School  Bill  became  Chap- 
ter 442  of  the  I^ws  of  1915.  Philip  Becker's  Reimbursement  Bill  is  Chap- 
ter 698;  the  canal  bridge  at  Yorkville,  Chapter  584;  the  farmer's  bridge  is 
Chapter  702 ;  cleaning  out  Fulmer's  creek  is  Chapter  709. 

Mr.  Brackett  —  Mr.  Chairman,  the  gentleman  has  not  answered  my  last 
question.  Would  not  the  Governor  who  signed  such  bills  be  apt  to  include 
them  in  the  budget? 

Mr.  A.  E.  Smith  — No;  no. 

Mr.  Brackett  —  Why  not? 
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Mr.  A.  E.  Smith  —  Because  his  interest  would  be  in  keeping  that  down  as 
low  as  possible.  No  question  about  that.  lie  won't  put  any  item  of  that 
kind  in  the  budget. 

Mr.  Schurman  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  question  ? 

Mr.  A.  E.  Smith  — Yes. 

Mr.  Schurman  —  Don't  you  think  that  you  might  be  required  to  embrace 
those  things  in  the  budget  if,  on  the  second  line  of  page  2  in  the  proposed 
bill  which  we  have  from  the  Committee  on  Finance,  you  added  after  *'  shall 
revise  such  estimates  "  that  such  department  made  "  according  to  his  judg- 
ment," "  and  he  shall  be  required  to  provide  therein  for  all  the  financial 
needs  of  the  State  ?  " 

Mr.  A.  E.  Smith  —  Well,  yes;  that  would  do  it.  But  it  would  de  done 
easier  by  taking  out  everything  on  page  3  from  line  17. 

Mr.  Austin  —  Mr.  Chairman. 

Mr.  A.  E.  Smith  —  Of  course  I  am  not  going  to  be  responsible  for  what 
will  happen  to  the  State  of  New  York  if  that  is  adopted. 

Mr.  Austin  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  question? 

The  Chairman  —  Does  the  gentleman  yield! 

Mr.  A.  E.  Smith  —  Yes.  . 

Mr.  Austin  —  In  view  of  the  question  of  the  delegate  from  Saratoga  and 
the  obvious  meaning  conveyed  by  it,  may  I  ask  whether  you  consider  the  act 
establishing  the  Saratoga  reservation  a  private  or  a  local  bill? 

Mr.  A.  E.  Smith  —  I  regard  it  as  a  State-wide  purpose.     (Laughter.) 

Mr.  R.  B.  Smith  —  Mr.  Chairman. 

Mr.  A.  E.  Smith  —  Because  I  voted  for  it. 

Mr.  K.  B.  Smitli  —  Mr,  Chairman,  will  the  delegate  yield? 

Mr.  A.  K.  Smith  — Yes. 
•Mr.  R.  B.  iSmith  —  Does  Mr.  Smith  recollect  that  it  got  a  hundred  votes 
and  better  — 

Mr.  A.  E.  Smith  —  I  do  not  recall  it. 

Mr.  R.  B.  Smith in  this  chamber?     I  do. 

Mr.  Bracket  t  —  One  hundred  and  three,  accurately. 

Mr.  A.  K.  Smith  —  Now,  I  have  *jone  as  far  as  I  think  it  is  necessary  to 
go  on  that  subject,  to  convince  this  body  that  they  should  put  in  the  words 
that  I  suggest:  "  or  for  State  purposes  wlicn  less  than  the  whole  of  the  State 
is  to  be  directly  or  mainly  benefited  by  tlie  expenditure  of  the  moneys  appro- 
priated." 

Mr.  D.  Xicoll  —  Mr.  Chairman,  will  the  gentleman  yield? 

The  Chairman  —  Does  the  gentleman  yield? 

Mr.  A.  E.  Smith  — Yes. 

Mr.  D.  Xicoll  —  May  I  ask  a  question?  Why  wouldn't  all  your  objections 
be  met  if,  instead  of  striking  out  all  on  page  3,  as  you  now  suggest,  you  pro- 
vided that  as  to  these  further  appropriations  as  to  the  budget,  they  should 
not  be  made  except  by  separate  bills,  as  the  amendment  now  reads,  and  with 
the  further  safeguard  that  they  should  require  the  assent  of  two-thirds  of 
the  members  elected  to  the  branch  of  the  Legislature? 

Mr.  A.  E.  Smith  —  No;  that  would  be  too  much  power;  it  is  giving  too 
much  power  to  the  minority.  The  minority  could  hold  up  the  whole  con- 
structive program  of  the  majority,  because  they  could  stop  any  bill  that 
made  an  appropriation  for  carrying  out  its  purpose,  and  under  the  plan  Bug- 
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gested  here,  all  such  bills  will  have  to  carry  appropriations,  because  early  in 
the  session  the  budget  will  have  passed,  and  I  don't  believe  in  giving  the 
minority  of  a  body  the  power  to  obstruct  or  hold  up  legislation  of  the  ma- 
jority.   That  would  not  be  in  keeping  with  our  ideas  of  good  government. 

Mr.  D.  Nicoll  —  But  if  the  appropriations  are  necessary,  the  minority 
would  yield. 

Mr.  A.  E.  Smith  —  They  may  not.  Supposing  it  should  happen  to  be  the 
kind  of  a  bill  that  would  enlarge,  for  instance,  the  Court  of  Claims,  creating 
two  new  judges  at  six  thousand  a  piece.  That  would  be  an  appropriation  of 
which  the  minority  could  say,  "  No,  we  don't  want  the  two  judges."  I  only 
want  this  two-thirds  to  apply  to  what  the  people  intended  it  should  apply 
to  twenty  years  ago  —  local  and  private  bills ;  and  the  language  that  I  use  in 
my  proposed  amendment  is  taken  right  from  the  Court  of  Appeals  where  a 
section  is  mainly  or  directly  benefited.     That  is  the  point. 

My  bill,  No.  343,  found  its  way  into  the  form  of  the  amendment  that  I 
suggested  to  Section  21,  which  I  think  there  can  be  no  possible  objection  to. 
That  is  the  one  that  prevents  any  officer  or  any  department  head  from  in- 
curring an  obligation  without  an  appropriation. 

So  that  summing  it  all  up  so  that  I  may  conclude,  the  fault  that  I  find 
with  it  is  that  it  simply  gives  constitutional  authority  to  the  present  law 
and  the  present  practices.  With  the  exception  of  taking  away  from  the 
Legislature  the  right  to  increase  an  item  or  to  add  an  item,  something  that 
they  seldom  do,  as  I  said  before,  they  have  the  same  powers. 

It  contains  no  method  for  ascertaining  facts.     It  is  just  an  estimate.     I 
seek  to  cure  that  by  the  oath;  and  its  principal  defect  is  that  it  does  not 
go  to  the  great  body  of  fluid  appropriations.    Those  are  subjected  to  change 
from  year  to  year  and  can  be  made  to  a  certain  size  to  meet  certain  politi- 
cal conditions,  if  you  please.    It  makes  no  provisions  for  any  control  over  these 
appropriations  whatever.     They  are  thrown  into  the  Legislature  to  be  acted 
upon  just  as  they  are  at  the  present  time,  after  the  passage  of  the  budget, 
and  without  my  amendment  requiring  the  two-thirds  vote  all  the  private 
and  local  bills,  you  have  the  whole  system  open  to  the  same  log-rolling  that 
has  taken  place  in  the  past;  open  to  the  same  criticism  that  has  taken  place 
in  the  past;  and  I  hold  again  now^  and  I  claim  that  I  am  exercising  only 
plain  common  sense  when  I  say  that  no  Governor  will  put  this  character  of 
bills  into  the  appropriation  bills,  in  his  estimates,  and  certify  to  it  that 
the  needs  of  the  State  will  require  it,  and  the  same  situation  will  exist  as' 
before.     You  have  left  it  open  to  the  same  abuses,  and  you  have  left  it 
open  to  the  old-fashioned  criticism,  and  the  only  way  to  cure  it,  and  the 
only  way  to  do  away  with  that  criticism  is  by  the  adoption  of  my  amend- 
ment, and  if  you  do  not  adopt  it,  you  have  only  completed  about  one-third 
of  the  job. 

Mr.  J.  G.  Saxe  —  Mr.  Chairman. 
The  Chairman  —  Mr.  Saxe. 

Mr.  J.  G.  Saxe  —  I  wish  I  had  some  of  the  eloquence  of  Mr.  A.  E.  Smith, 
but  I  hope  the  Convention  will  bear  with  me  for  a  very  few  minutes  while 
I  briefly  state  my  reasons  why,  with  the  exception  of  one  amendment  which 
I  am  going  to  propose  and  possibly  with  the  exception  of  some  amendments 
which  Mr.  Smith  has  presented,  —  I  shall,  forsooth,  enthusiastically  support 
the  proposed  amendment  of  the  Finance  Committee. 
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I  have  already  spoken  before  the  Finance  Committee  at  great  length  in 
support  of  my  proposed  amendment.  No.  470,  virtually  all  of  the  ideas  of 
which  are  incorporated  in  this  proposed  amendment,  and  I  think  I  can  say 
what  little  I  have  to  say  to  the  Convention  in  five  or  ten  minutes. 

The  only  thing  in  the  Constitution  to-day,  in  respect  to  a  budget,  is  that 
clause  of  Section  4,  Article  IV  of  the  Constitution,  which  provides  that  "  The 
Governor  shall  communicate  by  message  to  the  Legislatiu'e  at  every  session 
the  condition  of  the  State,  and  recommend  such  matters  to  it  as  he  shall  deem 
expedient." 

That  is  all  there  is  in  the  Constitution  to-day,  and  over  against  that  this 
proposed  amendment  provides  for  the  three  elements  which  constitute  a 
fair  budget  scheme,  namely,  that  we  shall  have  responsible  estimates  of 
expenses;  that  there  shall  be  financial  statements  of  current  resources  and 
liabilities,  and  that  there  shall  be  submitted  at  the  same  time  such  propo- 
sitions as  the  budget-making  power  has  for  making  revenues. 

Now,  what  is  the  present  system?  What  is  the  present  system  which 
we  are  seeking  to  correct?  The  custom  has  always  been  that  at  the  open- 
ing of  the  Legislature  the  Governor  shall  submit  to  the  Legislature  this 
so-called  message  on  the  condition  of  the  State  and  that  particular  message 
in  years  past  has  varied  from  the  particularly  able  message  on  the  subject 
of  finances  which  was  submitted  by  the  Governor  in  the  year  1914,  to  the 
messages  of  some  of  the  other  Governors  which  have  been  nothing  more  or  less 
than  a  political  speech.  That  is  the  first  thing  and  that  is  all  that  has  gone 
from  the  Governor  under  constitutional  mandate  to  the  Legislature. 

And  then,  what  happens?  No  member  of  the  Legislature,  by  any  chance, 
ever  takes  any  further  interest  in  the  question  of  the  appropriations  of  this 
great  State,  unless  he  be  a  member  of  the  Finance  Committee  of  the  Senate 
or  of  the  Ways  and  Means  Committee  of  the  Assembly. 

And  how  is  the  bill  passed?  At  the  very  last  moment.  A  jumbled  bill, 
not  printed,  goes  rapidly  through  the  House  under  an  emergency  message  of 
the  Governor. 

I  am  one  of  those  who  are  strongly  in  favor  of  the  retention  of  the  emer- 
gency message  as  a  necessary  instrumentality  of  government  for  winding 
up  the  sessions,  but  the  misuse  has  always  been  the  misuse  in  connection 
with  appropriations,  and  that  is  one  of  the  things  which  the  budget  scheme 
will  do  away  with,  without  necessarily  affecting  the  use  of  the  emergency 
message. 

Now,  what  happens  under  the  new  system?  Instead  of  this  general  report 
followed  by  silence  and  then  by  the  dark  lantern  appropriation  bill  at  the 
end  of  the  year  —  instead  of  that  we  have  the  estimates  as  estimates,  coming 
to  the  Legislature  with  the  bills  proposed  by  the  Governor.  A  real  respon- 
sibility is  placed  upon  the  Legislature  which  has  the  power  to  summon  before 
it  the  heads  of  departments,  and  it  has  the  corrective  power  by  which  it  may 
reduce  the  expenditure. 

The  question  was  asked  me  in  several  diff'erent  forms  in  committee :  "  Well, 
what  will  happen  if  the  Governor  should  have  some  particular  head  of  a 
department  with  whom  he  was  not  satisfied;  could  you  get  him  to  recommend 
that  appropriation? "  That  is  taken  care  of  in  this  bill,  as  it  was  in  mine,  by 
providing  that  after  the  appropriation  bill  has  been  duly  approved  and  has 
become  the  law  of  the  State,  the  members,  if  they  deem  advisable,  may  offer 
their  own  bill. 
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Now  I  don't  think  it  is  necessary  for  me,  after  the  very  comprehensive 
speech  made  by  the  Chairman  of  Finance  this  morning  to  even  recapitulate  the 
various  items  of  this  bill,  but  I  do  want  to  say  in  connection  with  this  pro- 
cedure which  we  have  before  us  to-day  whereby  the  general  bill  must  go  in  first 
and  then  and  then  only  come  in  these  members'  bills  which  so  frequently  take 
the  shape  of  these  miserable  special  bills  which  Mr.  Smith  has  alluded  to,  that 
a  great  cure  is  found  against  those  bills.  Those  bills  at  the  present  time 
run  down  to  the  Governor  at  all  times  during  the  session,  and  Governor  Whit- 
man held  his  hearings  this  year  upon  the  desire  to  reduce  expenditures  in  the 
State.  He  had  already  signed  ten  millions  of  appropriations.  Hiey  came 
down  to  him  before  the  thirty-day  period  had  even  arrived  and  if  we  provide 
that  the  members'  bills,  which  I  understand  contain  supply  bills  as  well,  if 
it  is  understood  that  they  cannot  be  introduced  by  a  member  of  the  Legis- 
lature until  after  the  appropriation  bill  is  finished  I  really  think  we  have 
found  a  substantial  cure  in  that  provision  alone  against  the  character  of 
appropriations  to  which  Mr.  Smith  has  referred. 

Mr.  A.  E.  Smith  —  Will  the  gentleman  yield? 

Mr.  J.  G.  Saxe  —  Yes. 

Mr.  A.  E.  Smith  —  Will  the  gentleman  explain  that  to  me?  I  would  not 
have  talked  so  long  if  I  could  have  seen  that. 

Mr.  J.  G.  Saxe  —  Well,  the  general  effect  of  Mr.  Smith's  argument,  as  I 
understood  it,  was  that  after  all,  after  we  examined  this  system  and  examined 
the  new  system,  the  general  practical  effect  would  be  about  the  same.  Now, 
take  these  supply  bills  to-day:  there  is  no  public  attention  directed  to  them 
at  all;  all  we  have  is  confusion.  We  have  the  initial  confused  message  of 
the  Governor  on  the  condition  of  the  State.  He  may  write  an  intelligent 
message,  although  it  is  pretty  difficult  for  any  Governor  to  do  that  when  he  first 
comes  into  power  and  has  not  had  any  time  at  all  to  survey  the  situation. 
Then  we  go  into  detail  and  make  something  out  of  that  message;  we  have 
got  to  have  a  complete  plan,  and  the  estimated  revenues,  which  appears  from 
line  9  of  page  2  of  the  Committee's  bill,  and  the  whole  of  page  5  of  my  pro- 
posed amendment.  Now  that  is  the  general  appropriation  bill,  and  the  gen- 
eral supply  bill,  as  I  understand  it.  This  comes  before  the  Legislature  at 
the  opening  of  the  session,  with  public  attention  riveted  upon  it  — 

A  Delegate  —  Will  the  gentleman  yield  ? 

Mr.  Saxe  —  Not  just  yet;  I  want  to  finish  my  reply  to  Mr.  Smith,  first,  if 
I  can. 

Public  attention  is  riveted  upon  the  bill,  and  then,  after  that  has  become 
law  and  the  people  all  have  the  idea  that  in  the  particular  year,  1917,  the 
items  for  the  State  expenditures  are  going  to  be  $45,000,000,  what  are  the 
people  going  to  say  to  the  $20,000  item  and  the  $30,000  and  the  $500,000 
items  introduced  without  the  sanction  of  the  Governor  as  special  bills  after 
the  appropriation  and  supply  bill  has  become  a  law?  That  is  the  answer  I 
make  to  Mr.  Smith. 

Mr.  A.  E.  Smith  — Will  the  gentleman  yield? 

Mr.  J.  G.  Saxe  —  Certainly. 

Mr.  A.  E.  Smith  —  Wliy  would  not  the  fact  that  the  Governor  certified  to 
the  Legislature  this  year  that  we  had  to  have  an  $18,000,000  direct  tax,  why 
would  not  that  stop  tlie  Legislature,  and  why,  incidentally,  didn't  it  stop 
him  ?  Every  one  of  those  bills  that  1  read  oflf  here  were  passed  in  the  closing 
week  of  the  session. 
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Mr.  J.  G.  Saxe  —  For  the  simple  reason  that  the  message  this  year  was  a 
political  speech  instead  of  a  scientific  budget  which  we  want  containing  a 
careful  analysis  of  the  items. 

Mr.  Wagner  —  Will  the  delegate  yield,  Mr.  Chairman  ? 

Mr.  J.  G.  Saxe  —  Yes. 

Mr.  Wagner  —  Are  you,  by  this  proposal,  going  to  change  human  nature, 
going  to  get  a  superhuman  man  in  the  Governor's  oflSce? 

Mr.  J.  G.  Saxe  —  We  are  going  to  get  a  system  for  a  scientific  budget 
instead  of  a  political  speech  as  to  the  needs  of  the  State. 

That  brings  me  to  one  other  point  to  which  I  want  to  advert. 

Mr.  Parsons  —  Will  the  gentleman  yield,  before  he  leaves  this  point  ? 

Mr.  J.  G.  Saxe  —  Certainly. 

Mr.  Parsons  —  In  this  article  does  not  the  language  in  lines  8  and  9  on 
page  1,  namely,  that  the  heads  of  the  departments  should  submit  to  the  Grov- 
ernor  itemized  estimates  of  appropriations  to  meet  the  financial  needs  of 
such  department  —  isn't  that  broad  enough  to  include  not  only  the  general 
appropriation  and  supply  bill  but  also  the  construction  bill? 

Mr.  J.  G.  Saxe  —  Certainly. 

Mr.  A.  E.  Smith  —  Will  the  gentleman  give  way  ?  Why,  no.  That  is 
absolutely  not  so.    That  is  the  very  point  — 

Mr.  J.  G.  Saxe  —  Mr.  Chairman,  I  will  not  yield  to  an  incidental  debate, 
but  I  am  very  glad  to  express  my  opinion  to  Mr.  Parsons  that  insofar  as  it 
relates  to  a  necessary  expenditure  of  the  Department  it  ought  to  come  into 
the  budget  when  it  is  first  introduced,  and  if  the  head  of  a  department  wants 
two  or  three  other  millions  for  highways  he  must  get  some  member  to  intro- 
duce it  at  a  later  date,  when  the  people  will  see  that  it  is  an  increased  item 
and  not  a  general  item  wliich  the  Governor  has  approved. 

Mr.  A.  E.  Smith  —  Under  that  scheme,  would  the  $20,000  for  the  Great 
Meadow  school  be  under  the  general  appropriation  bill? 

Mr.  J.  G.  Saxe  —  Certainly  not.  It  would  come  along  after  the  general 
bill  was  introduced,  if  the  member  had  the  temerity  to  introduce  it. 

Mr.  A.  E.  Smith  —  Where  would  the  three  hundred  thousand  dollar  item 
for  the  creek  up  in  Glean  come  in  anybody's  estimate? 

Mr.  J.  G.  Saxe  —  To  which  I  reply,  ditto. 

Mr.  A.  E.  Smith  —  Where  is  the  cure  ? 

Mr.  J.  G.  Saxe  —  The  cure  is  found  in  the  fact  that  the  general  appropria- 
tion and  supply  bill  of  the  State  would  become  a  law  before  these  special 
bills  came  in. 

Mr.  A.  E.  Smith — Will  the  gentleman  yield  further 

Mr.  J.  G.  Saxe  —  Yes,  and  for  the  last  time,  because  I  want  to  get  my 
amendment  in. 

Mr.  A.  E.  Smith  —  How  would  that  cure  the  situation  that  neither  the 
Legislature  nor  the  Grovernor  refrained  this  year  from  passing  these  bills  after 
they  had  both  agreed  an  eighteen  million  dollar  tax  was  necessary  to  continue 
the  government? 

Mr.  J.  G.  Saxe  —  The  cure  would  come  because  we  are  now  debating  a 
scientific  budget  system  instead  of  the  confusion  which  has  existed  previously. 

Now  one  final  word  on  the  amendment  which  I  hope  the  Financi*  Committee 
will  accept. 

In  my  Proposed  Amendment  I  thought  it  only  fair  to  provide  that  the 
Governor  and  heads  of  departments  should  appear  before  the  Legislature  to 
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explain  their  estimates  if  they  were  so  inclined.  The  language  which  I  used 
in  that  respect  is  to  be  found  on  page  2,  line  17  of  my  Proposed  Amendment 
••  at  which  time  the  Governor  may  have  the  privilege  of  the  floor  to  explain 
estimates  and  items  of  appropriations  requested  and  to  answer  such  ques- 
tions," et  cetera. 

I  he  Committee  in  their  proposition  have  gone  rather  beyond  my  suggestion 
and  the  Committee  provides  that  the  Governor  and  heads  of  departments  and 
the  Comptroller  shall  have  the  right  and  it  shall  be  their  duty  when  requested 
by  either  House  of  the  Legislature  to  appear  and  be  heard  in  respect  to  the 
budget  during  the  consideration  thereof  and  to  answer  inquiries  relevant 
thereto. 

The  government  of  this  country  and  of  this  State  is  divided  into  three  coor- 
dinate jurisdictions  and  if  I  correctly  understand  the  law  neither  the  Governor 
nor  the  judiciary  nor  the  Legislature  are,  any  one  of  them,  subject  to  the 
jurisdiction  and  control  of  the  other  or  to  subpoena  by  the  other  and  while 
I  have  no  objection  to  providing  in  our  Constitution  that  the  Legislature  may 
summon  before  it  the  heads  of  departments  and  if  it  will,  the  Comptroller, 
to  cross-examine  and  heckle  these  heads  of  departments  and  the  Comptroller, 
1  have  the  most  emphatic  objection  to  any  provision  in  our  Constitution  that 
the  Legislature  shall  have  the  power  to  summon  before  it  the  Governor  of 
this  State  so  that  it  may  ask  liim  questions,  and  my  motion  —  and  that  ends 
what  I  have  to  say  —  is  that  on  page  3,  line  5,  of  the  Committee's  Proposed 
Amendment  the  words  "  their  duty "  shall  be  stricken  out  and  that  there 
be  subsituted  in  place  thereof  *'  the  duty  of  such  heads  of  departments  and 
the  Comptroller." 

Mr.  Cullinan  —  Mr.  President. 

Ihe  Chairman  —  Mr.  Cullinan. 

Mr.  Cullinan  —  Gentlemen  of  the  Convention,  just  a  few  words  from  the 
standpoint  of  one  who  has  been  at  the  head  of  a  department  asking  for 
appropriation,  and  to  answer  certain  questions  of  the  Chairman  of  Finance. 

I  had  the  honor  of  being  connected  with  the  State  Bureau  of  Excise  for 
about  ten  years,  and,  notwithstanding  all  that  has  been  said  by  those  who 
know  little  about  the  State  government  and  who  generally  speak  the  most 
about  it,  I  found  that  it  was  anything  but  an  easy  proposition  to  get  money 
that  that  department  was  going  to  use.  Now,  in  answer  to  the  question  of 
the  Chairman  of  Finance,  all  of  the  money  used  by  that  department,  for 
illustration,  an  expenditure  of  $300,000,  is  purely  statutory.  For  instance, 
a  department  is  created,  a  commissioner  with  so  much  salary,  so  many 
deputies  in  Albany,  so  much  salary  for  each  one;  deputies  in  New  York, 
Buffalo,  Rochester  and  Albany,  so  much  salary;  so  many  stenographers,  so 
much  salary;  so  many  attorneys,  so  much  salary;  and  each  one  specified  un- 
less there  were  an  attempt  made  to  standardize  salaries,  each  clerk  sub- 
stantially his  salary  named  in  the  bill  creating  the  law.  Now  after  that 
is  done  this  is  what  operates  each  year,  and,  let  me  say  to  the  gentlemen  who 
liave  been  connected  with  the  Legislature  and  have  not  been  connected  with 
the  departments,  that  brave  men  lived  before  Agamemnon  and  that  an  intelli- 
gent and  economical  and  effective  method  was  employed  by  the  Legislature 
of  this  State  and  its  representatives  on  the  Ways  and  Means  Committee  and 
on  the  Finance  Committee  and  by  the  Governor  to  obtain  appropriations  just 
for  the  items  that  were  absolutely  necessary  and  nothing  more. 
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Now  here  is  the  way  it  worked  in  practice :  The  chairman  of  the  Ways  and 
Means  would  call  upon  the  department  and  say,  Mr.  Commissioner,  you  spent 
in  this  office  last  year  so  many  himdred  thousand  dollars.  What  do  you  want 
for  the  next  year?  If  there  is  an  increase  give  your  reasons  for  it.  The 
Commissioner  prepares  hi&  budget.  He  hands  it  to  the  chairman  of  the  Ways 
and  Means.  The  Ways  and  Means  goes  up  to  the  Civil  Service  Department 
and  says,  Will  you  give  me  the  list  of  the  officials  of  the  Excise  Department, 
of  every  clerk,  every  subordinate,  and  the  salaries  that  are  being  paid?  He 
checks  the  budget  of  the  State  Commissioner  of  Excise  in  that  way.  In 
addition  to  that  he  goes  down  to  the  Comptroller's  office,  and  he  says,  Mr. 
Comptroller,  turn  to  the  Department  of  Excise.  Will  you  look  over  your 
books  and  see  if  that  is  a  correct  statement  of  the  amounts  that  are  paid  to 
each  officer,  official  and  employee  of  that  Department? 

There  is  another  check,  and  when  that  is  done  he  usually  and  he  did  several 
years  ago,  go  the  Governor  of  this  State  and  submit  that  entire  statement 
for  the  purpose  of  obtaining  his  informal  approval  and,  as  Speaker  Smith  has 
said,  the  trouble  is  not  with  the  departments,  although  it  is  generally  supposed 
that  something  is  wrong  with  them;  they  do  sometimes  ask  for  additional 
appropriations,  but  every  department  hae  got  to  go  through  this  fire.  The 
vetoes  of  the  Governor  do  not  come  from  department  appropriations.  They 
come  from  the  large  special  bills  to  which  the  Speaker  has  called  our  atten- 
tion and  I  believe  that  the  State  of  New  York  as  far  as  the  departments  are 
concerned,  has  as  intelligent  and  economical  and  effective  administration  as 
any  State  in  this  Union  or  the  National  government. 

Mr.  Parsons — Will  the  gentleman  yield  for  a  question? 

Mr.  Cullinan  —  Certainly. 

Mr.  Parsons  —  Will  you  explain  why  it  is  that  the  appropriation  bills  for 
the  Excise  Department  no  longer  provide  for  appropriations  in  the  manner 
you  mentioned? 

Mr.  Cullinan  —  I  am  not  speaking  about  to-day.  I  am  speaking  about  as 
they  have  been.  Now,  in  connection  with  the  efficiency  of  the  Legislature 
as  far  as  regards  the  debt  of  the  State  to  which  the  chairman  of  the  Finance 
Committee  has  called  our  attention,  I  want  to  disabuse  the  minds  of  some 
of  the  gentlemen  of  this  Convention  from  the  fact  that  they  believe  there  has 
been  a  general  license  and  6o  much  log-rolling  that  the  people  of  the  State 
are  objecting  to  plundering  in  an  excessive  degree. 

Now,  going  back  a  few  years  ago;  beginning,  say,  with  1890,  it  was  dis- 
covered that  we  were  levying  upon  the  real  estate  of  the  state  of  New  York 
annually  somewhere  between  twelve  and  fifteen  million  dollars  payable  out 
of  the  real  estate  of  property  that  could  be  observed,  and  not  payable  out  of 
personal  property  which  could  be  hidden  and  not  found.  The  Governors  of 
the  State  at  that  time,  the  members  of  the  Waygr  and  Means  Committee  of 
the  Assembly  and  the  members  of  the  Finance  Committee  of  the  Senate  and 
the  heads  of  those  departments  —  you  will  remember  who  they  were  —  at  that 
time  concluded  that  it  was  a  reflection  upon  the  State  of  New  York  that  we 
should  be  levying  a  tax  upon  real  estate  when  ofir  neighboring  State  of 
Pennsylvania  was  paying  its  large  bills  and  disbursements  without  levying 
a  dollar  upon  real  estate. 

Gentlemen,  by  reason  of  attention,  careful  attention  by  the  members  of 
those  different  committees  and  the  Governors  of  the  State  at  that  time,  a 
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avfttem  of  economy  was  produced,  so  that  when  it  came  to  .the  year  1002,  and 
from  then  down  to  1012f,  no  levy  was  made  upon  the  real  estate  of  the  State 
of  New  York  for  the  support  of  government  —  one  of  the  greatest  pieces  of 
financial  administration  to  the  credit  not  only  of  this  State,  but  it  cannot 
be  equalled  in  any  State  in  the  Union  or  in  the  national  government. 

Mr.  Stimson  —  Will  the  gentleman  yield? 

Mr.  Cullinan  —  Yes. 

Mr.  Stimson  —  Is  it  not  a  fact  that  between  those  years  the  current  ex- 
penses of  government  rose  from  about  $17,000,000  a  year  to  about  $34,000,000? 

Mr.  Cullinan  —  Well,  that  is  being  done, —  it  is  to  the  credit  of  those  who 
were  connected  with  that  administration,  that,  notwithstanding  those  ex- 
penses rose,  they  were  able  to  keep  the  tax  off  of  real  estate. 

Mr.  Stimson  —  But  is  it  a  fact  that  the  expenses  did  rise  to  that  extent! 

Mr.  Cullinan  —  Yes,  I  am  not  denying  the  fact  that  the  expenses  of 
government  have  risen.  So  tliis  State  is  not  going  to  the  "  demnition  bow- 
wows." These  parasites  that  seem  to  infest  our  halls  and  get  connected  with 
a  whole  lot  of  institutions  or  bodies  and  fill  the  magazines  and  the  news- 
papers with  statements  that  better  things  could  be  done  if  only  their  advice, 
from  the  standpoint  of  ignorance,  were  taken!  I  point  to  the  financial  his- 
tory of  our  State  as  a  refutation,  unanswerable,  that  the  financial  history  of 
the  State  is  to  the  credit  of  the  people  of  this  State,  and  to  the  credit  of 
the  much-despised  Legislature. 

Mr.  D.  Nicoll  —  Will  the  gentleman  yield  for  a  moment  ? 

Mr.  Cullinan  —  Certainly. 

Mr.  D.  Xicoll  —  Wherein  is  the  great  virtue  of  exempting  from  taxation 
one  class  of  property?    Where  is  the  virtue  of  it? 

Mr.  Cullinan  —  It  was  not  exempted,  but  we  raised  the  money  and  it  was 
not  necessary  to  levy  the  tax. 

Mr.  D.  Nicoll  —  But  you  taxed  all  other  kinds  of  property,  didn't  you? 

Mr.  Cullinan  —  We  taxed  all  other  kinds  of  property  because  they  were 
taxable.  We  were  economical.  We  did  not  have  to  spend  the  money.  We 
put  it  in  the  treasury,  left  a  surplus  there. 

Now,  Mr.  Chairman,  just  one  word  more  in  regard  to  the  Minetto  bridge. 
Is  Mr.  Smith  here?     Yes. 

I  think  the  gentleman  has  drawn  a  long  bow  on  the  Question  of  local 
appropriations.  Take  the  Minetto  bridge,  for  example.  The  Minetto 
bridge  is  a  bridge  across  the  Oswego  river  and  the  Oswego  canal,  four 
miles  from  the  city  of  Oswego,  on  the  Oswego  river.  On  one  side  of  the 
canal  is  the  town  of  Granby;  on  the  other  side  is  the  to>vn  of  Oswego.  The 
State  of  New  York  years  ago  decided  to  put  a  lock  —  widen  the  river  and 
put  a  lock  right  in  the  middle-  of  a  street  or  passageway.  Well,  from  time 
immemorial  they  have  insisted  that  the  bed  of  the  stream  there,  the  canal 
and  everything  above  it  to  the  sky  constituted  State  property.  They  exer- 
cised jurisdiction  over  it  and  maintained  control.  They  also,  from  time  im- 
memorial, from  the  time*  that  the  canal  was  constructed  and  the  lock  con- 
structed, paid  all  of  the  expenses.  Now,  when  the  Barge  canal  was  con- 
structed they  made  a  still  larger  lock.  The  inhabitants  said,  "Why,  we 
have  got  to  build  a  new  bridge."  The  State  said  "  They  were  going  to  build 
a  bridge  and  they  insisted  that  that  bridge  should  be,  as  far  as  the  State 
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was  concerned,  of  an  accepted  style  and  character.  That  necessarily  made 
the  adjoining  towns  build  a  bridge  of  the  same  character. 

Now,  all  that  that  bill  provided  for  is  that  the  State  of  New  York  shall 
pay  for  its  own  bridge,  or  the  part  that  belongs  to  it.  And  the  Greater  City 
should  pay  its  share  of  this  $50,000  as  being  a  part  of  the  Barge  canal  ex- 
penditure of  this  State,  just  as  much  as  she  had  to  pay  for  the  live  terminals 
that  we  are  constructing  in  the  Greater  City  of  New  York.  And,  now,  that  the 
contract  has  been  let,  the  State  pays  fifty  thousand,  the  town  on  the  one  side 
of  the  river  pays  fifty  thousand,  the  town  on  the  other  side,  on  the  right  side 
of  the  river  pays  fifty  thousand,  and  a  hundred  thousand  dollars  is  the  cost 
of  the  bridge.    Nobody  is  hurt  and  the  state  pays  its  own  bill. 

Mr.  A.  E.  Smith  —  Mr.  Chairman. 

The  Chairman  —  Mr,  Smith. 

Mr.  A.  E.  Smith  —  I  think  that  the  explanation  that  Judge  CuUinan  has 
fifiven  of  the  Minetto  bridge  at  Oswego,  the  rather  complete  explanation  he 
has  given  goes  a  long  ways  towards  showing  the  Convention  the  advisability 
of  adopting  my  amendment,  because  the  most  eloquent  men  in  the  State  can 
defend  these  private  local  bills,  and  that  is  why  a  great  many  of  them  get  by. 
There  are  certain  persons  who  can  make  you  believe  that  they  are  absolutely 
all  right.  Thirty-three  and  one-third  per  cent,  between  the  towns  and  the 
State  and  that  is  a  good  argument  for  my  amendment. 

Mr.  Wagner  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Wagner. 

Mr.  Wagner  —  I  won't  take  very  much  of  the  time  of  the  Convention  in 
further  discussing  this  proposal,  because  a  good  deal  of  what  I  have  in  mind 
was  much  better  said  by  Assemblyman  Smith,  and  the  proposals  in  the  line  of 
amendments  which  he  makes  are  included  also  in  the  minority  report  which 
I  felt  I  was  compelled  to  make  to  the  report  of  the  majority. 

Now,  I  hope,  if  I  find  any  fault  with  the  proposal  that  is  now  before  us, 
I  will  not  be  misunderstood  as  desiring  to  take  away  from  the  Committee  on 
Finance  any  credit  for  the  advancement  which  they  have  made  in  improving 
our  financial  system. 

Nor  do  I  want  to  be  understood  as  attacking  in  any  way  their  methods, 
because  I  had  the  pleasure  of  sitting  on  that  committee  and  the  self-sacrifice 
and  the  self-denial  to  which  they  subjected  themselves,  in  order  to  render  a 
service  to  the  State  would  impress  anybody  that  had  the  honor  to  sit  with 
the  members  of  that  committee. 

I  was  unable  to  agree  with  their  conclusions,  and  that  was  due  simply  to  a 
viewpoint  in  which  I  was  the  lone  minority  upon  that  committee,  and  still  I 
feel,  that  I  am  right  in  my  viewpoint  and  they  are  wrong. 

My  criticism  is  mainly  that  they  have  not  gone  far  enough.  In  facf,  they 
have  practically  made  no  improvement  upon  the  one  subject  in  which  our 
system  of  State  finances  need  improvement. 

Now,  Mr.  Stlmson,  in  his  very  able  presentation  of  the  subject  this  morn- 
ing, would  have  us  believe  that  the  large  increase  of  expenditures  in  this 
State  is  due  to  the  system  of  financing  under  which  we  are  now  operating; 
and  yet,  if  one  will  study  the  reason  for  the  increases  of  our  expenditures 
and  the  history,  the  legislative  history,  if  you  will,  of  our  State  in  recent 
times,  you  will  find  that  the  one  man  who  is  responsible,  and  in  many  cases 
to  his  own  credit,  for  the  increased  expenditures,  is  the  very  man  to  whom 
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you  now  desire  to  give,  to  a  large  extent,  the  absolute  control  over  the  appro- 
priations for  our  fixed  charges. 

Our  increased  expenditures  have  been  due  in  only  a  very  minor  degree  to  any 
extravagances  which  have  crept  into  any  of  our  departments.  They  have  been 
due  to  the  State  assuming  new  functions  of  government,  and  in  almost  every 
important  reform,  in  which  we  assume  the  new  frmctlons  incurring  increased 
expenditures,  that  function  was  advocated  in  the  public  and!  in  messages  by 
the  Governor  of  the  State,  and  it  was  in  response  to  the  demand  of  the 
Governor  for  this  reform  that  the  Legislature  acquiesced  in  his  desire  and 
initiated  a  new  function  of  government. 

You  take  in  the  case  of  Governor  Hughes.  I  will  speak  now  of  a  few  that 
are  of  such  recent  history  that  we  all  can  remember  of.  Governor  Hughes,  in 
advocating  the  new  Public  Service  Commissions,  which,  by  the  way,  have 
increased  the  expenditures  of  our  State,  I  think,  some  $3,000,000  a  year, — 
is  not  that  the  fact? 

Mr.  A.  E.  Smith  —  Including  the  New  York  conmiission? 

Mr.  Wagner  —  I  mean,  including  the  New  York  commission.  Three  million 
dollars  per  year,  and  that  was  something  that  many  of  the  legislators  voted 
for  reluctantly,  but  it  was  his  insistence  and  by  the  result  of  it  that  that 
reform  was  put  upon  the  statute  books  which  made  a  tremendous  increase 
in  the  expenditiu'es  of  our  State;  and,  by  the  way,  I  recall  very  distinctly 
that  the  majority  members  of  the  Legislature  felt  that  the  sum  of  fifteen 
thousand  dollars  as  a  salary  for  a  commission  was  far  in  excess  of  what 
the  Legislature  should  allow,  but  Governor  Hughes  insisted  —  he  insisted 
that  that  amount  be  put  into  the  bill  so  that  he  could  get  the  character 
of  men  which  he  said  he  had  in  mind. 

So  thai  there  it  is  the  Governor  that  was  responsible  for  our  increased 
expenditure. 

Now,  there  are  the  canals.  One  himdred  and  forty-seven  —  one  hundred 
and  forty-seven  million  dollars  which  they  will  eventually  cost  us.  Is  the 
Legislature  and  the  system  of  State  finances  to-day  responsible  for  that? 
Why,  it  is  absurd  to  suggest  it.  The  people  themselves  voted  for  that  ex- 
penditure. 

Take  the  State  highways.  Do  you  charge  that  increased  expenditure  to 
the  Legislature  and  our  present  financial  system?  Not  at  all.  It  was  a  new 
function,  if  you  will  call  it  such,  assumed  by  the  State,  of  having  a  system 
of  improved  State  highways  throughout  the  State,  and  a  very  popular  assump- 
tion I  contend,  but  that  incurred  an  expenditure  of  one  himdred  million 
dollars;  one  hundred  million  has  been  allowed  by  the  people  for  the  expendi- 
ture, and  about  sixty-five  million,  I  think,  thus  far  has  been  actually  ex- 
pended. 

Is  that  due  to  the  system  under  which  we  are  operating?  Not  at  all.  The 
people  demanded  that  we  incur  this  expenditure  —  and  that  is  why  —  if 
it  is  a  burden;  I  say  it  is  not  a  burden; — if  it  be  a  burden  the  people 
are  responsible  for  it. 

Take  the  Palisades  Park. 

Mr.  Brackett  —  And  the  State  care  of  the  insane? 

Mr.  Wagner  —  Yes,  and  the  State  care  of  the  insane,  amounting  to  a 
direct  appropriation  of  about  eleven  million  dollars  per  year.  That  is  some- 
thing which  the  State,  the  people  of  the  State  said  is  a  function  which  the 
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State  should  assume,  and  that  expenditure  is  not  at  all  due  to  the  present 
financial  system  of  the  State. 

Palisades  Park,  about  three  million  dollars;  is  that  it? 

Mr.  Smith  —  About  two  and  a  half. 

Mr.  Wagner  —  About  two  and  a  half  million  dollars  —  is  that  due  to  the 
present  system  of  State  finance?    Not  at  all.    The  people  voted  for  it. 

Mr.  A.  E.  Smith  —  And  the  State  prisons  ? 

Mr.  Wagner  —  Yes,  the  State  prisons.  And  so  I  could  go  on  indefinitely 
and  show  that  the  present  increase  of  expenditures  has  practically  nothing 
to  do  with  the  system  of  making  our  appropriations. 

So  that  I  hope  a  wrong  impression  will  not  be  created  here  that  we 
have  had  such  ruthless  legislators;  men  who  had  such  a  disregard  of  the 
interest  of  the  people  of  the  State,  that  we  must  minimize  their  powers 
and  send  them  to  utter  decay,  by  taking  away  from  them  the  powers  which 
I  believe  the  people  desire  should  be  entrusted  to  them  as  their  direct  repre- 
sentative, and  give  it  to  some  superhuman  being  that  we  are  going  to  create 
in  this  State. 

I  hope  the  time  will  not  come  in  this  Convention  now,  or  if  it  does  thafc 
the  people  will  reject  it,  that  we  shall  go  back  to  the  former  organization  before 
the  creation  of  our  own  government  and  create  again  a  King  in  this  State, 
and  a  King  you  will  create  if  a  few  of  the  gentlemen  whose  voices  I  have 
heard  in  private  in  this  Convention  have  their  way;  and  the  Legislature  will 
be  a  mere  vassal  of  that  King,  to  the  ultimate  destruction  of  democratic 
government.  I  need  not  point  far,  but  look  at  the  other  side  of  the  world 
and  you  will  see  what  one-man  power  means. 

Now,  there  is  one  particular  in  which  we  must  to  some  extent  restrict  the 
Legislature,  and  the  Grovemor,  too,  because  it  is  a  weakness  inherent  in  our 
own  human  makeup.  To  protect  us  against  ourselves  we  must  make  certain 
restrictions,  but  you  don't  cure  that  by  transferring  this  particular  authority 
or  power  from  one  human  being  to  another,  and  say  that  when  we  elect  a 
Governor  he  is  superhuman;  he  is  not  subject  to  the  ordinary  weaknesses 
of  men. 

But,  we  must  in  our  fundamental  law  prescribe  restrictions  so  that  all  of 
us,  being  weak  and  himian,  must  be  restricted  by  some  fundamental  law. 

Why,  gentlemen,  I  do  not  care  to  be,  and  I  would  not  be  personal  in  this, 
but  early  in  the  meeting  of  this  Convention,  I  heard  some  of  our  distinguished 
delegates  who  had  no  previous  legislative  record,  or  experience,  rather  severely 
criticize  those  legislators  who  delay  and  who  foolishly  consider  legislation 
for  weeks  at  a  time,  when  the  thing  should  be  done  in  a  day.  This  delay,  they 
said,  we  have  got  to  do  away  with  in  the  future,  and  it  is  too  bad  that  we 
have  such  inferior  men  in  our  legislative  body. 

Well,  I  have  been  on  committees  and  I  have  been  working  along  with  the 
most  estimable  gentlemen  in  our  Convention,  and  T  find  that  they  are  subject 
to  the  same  weaknesses  that  the  ordinary  legislator  is. 

Even  in  our  fundamental  law,  we  here  discussed  the  question  "  Well,  now, 
isn't  this  going  to  hurt  so  and  so ;  or,  hadn't  we  better  be  sure  to  help  so  and 
so?"  The  very  things  that  but  a  week  or  two  ago  they  condemned  with  all 
the  severity  within  their  makeup  against  these  inferior  legislators,  they  them- 
selves were  exercising,  and  were  asserting  the  same  weaknesses,  and  I  have  no 
fault  to  find  with  them,  I  like  a  human  man,  and  I  have  got  to  admire  the 
particular  man  I  have  in  mind  now  because  I  find  he  is  a  human  being. 
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But  it  shows  that  we  mufit  not  be  too  ready  without  reason  to  (criticize  the 
other  man,  for  we  have  weaknesses  ourselves.  But,  as  I  say,  the  weakness 
there  is,  is  in  the  log-rolling,  of  the  character  of  legislation  to  which  Speaker 
Smith  so  eloquently  referred,  namely  the  helping  one  another  in  the  com- 
munity, and  if  you  notice  the  history  of  legislation,  you  will  find  that  it  is 
not  merely  a  question  of  friendship ;  it  is  political ;  for  you  rarely  see  a  mem- 
ber of  the  minority  party  "securing  a  very  substantial  local  appropriation  to 
improve  the  conditions  of  his  community,  and  to  make  them  a  strong  vote- 
getter  there.  So  that,  in  the  main,  the  motives  that  actuate  most  of  these 
local  appropriations  are  purely  political,  and  in  most  cases,  as  we  saw  to-day, 
it  is  taking  without  justification  money  out  of  our  State  treasury  to  help 
some  local  legislator.  But,  gentlemen,  those  same  motives  actuate  the 
Governors  of  the  State.  They  usually  have  politics  in  mind  to  some  extent. 
They  all  entertain  future  hopes  and  aspirations,  and  they  look  toward  favor- 
ing certain  communities  as  against  others  that  were  with  them  in  the  primary 
contests,  and  to  punish  others  who  dared  to  be  for  another  candidate,  and 
so  on;  and  the  same  human  weaknesses  assert  themselves  in  the  Executive 
Chamber  that  assert  themselves  in  our  legislative  body.  So  don't  transfer 
the  power  from  one  man  to  another,  so  that  he  may  exercise  it  to  his  advan- 
tage; but  the  legislator  is  powerless  to  exercise  it  for  his  local  advantage, 
except  he  is  a  favorite  with  the  Governor  or  he  can  convince  the  Governor  that 
if  he  has  this,  the  Governor  next  year  will  carry  that  district  if  he  runs  there 
for  Governor  or  for  President  by  an  overwhelming  vote. 

Now,  I  say  these  being  our  weaknesses,  let  us  make  restrictions  in  the 
fundamental  law,  so  that  we  will  have  the  law  save  us  as  against  ourselves. 
And  so  the  two-thirds  provision,  if  made  clear,  as  provided,  as  Mr.  Smith 
shows,  I  think  will  absolutely  cure  the  situation,  because  usually  the  minority 
has  more  than  a  one-third  representation,  and  if  the  appropriation  is  one  that 
is  justified,  being  local,  the  minority  rarely  obstructs  it,  and  if  it  is  purely 
a  local  political  proposition,  as  most  of  them  are,  there  ought  to  be  a  minority 
who  can  make  itself  eflective  against  its  passage. 

Mr.  A.  E.  Smith  —  Mr.  Chairman,  will  the  gentleman  yield? 

Mr.  Wagner — ^Yes. 

Mr.  A.  E.  Smith  —  Just  on  that  point,  for,  to  make  it  perfectly  clear,  every 
one  of  the  bills  I  read  this  afternoon  could  have  been  passed  by  the  majority 
party  last  winter  because  they  had  two-thirds  of  all  the  members  of  the 
Assembly,  but  they  couldn't  get  more  than  76  or  77  for  them,  no  matter 
what  they  did. 

Mr.  Wagner  —  Now,  upon  the  fundamental  question  as  to  whether  appro- 
priations should  originate  witli  the  Legislature  or  with  the  Governor,  I  have 
certain  well-grounded,  I  think,  conv^ictions,  but  I  need  not  discuss  them  here, 
because  while  a  great  deal  in  the  way  of  advancement  and  concentration  of 
power  and  scientific  budget  has  been  claimed  for  this  proposal,  yet  the  door 
is  wide  open  so  that  the  Legislature  can  exercise  power  equal,  as  far  as 
initiating  appropriations  is  concerned,  practically  with  the  Governor.  It 
is  on  that  fundamental  question,  a  mere  straddle,  and  if  I  should  argue  on 
the  one  side,  I  could  he  answered  by  an  opponent  who  will  say,  no,  we  recog- 
nize tlie  proposition  tliat  the  legislature  may  initiate  appropriations,  and 
so  it  id  a  straddle  upon  that  particular  question,  and  I  will  pass  it  by. 

Now,  1  am  going  to  suggest  that  the  Governor  may  be  requested  to  come 
before  either  House  of  the  Legislature,  and,  with  all  respect  to  the  gentle- 
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man  from  New  York,  Mr.  Saxe,  I  think  this  a  very  excellent  reform  which 
is  suggested  by  the  Committee  on  Finance.  I  think  a  Governor  who  is  willing 
to  stand  for  a  budget,  who  is  willing  to  stand  for  certain  increased  appropria- 
tions, or  who  is  willing  to  stand  for  a  proposition  of  starving  certain  depart- 
ments, I  think  it  is  —  it  should  be  within  the  reach  even  of  the  minority 
members  of  the  Legislature  to  request  his  attendance  so  that  they  may 
question  him  upon  the  proposition  as  to  whether  he  is  actuated  merely  by 
political  motives  or  whether  he  has  the  efficient  administration  of  govern- 
ment in  mind. 

And  so  I  would  suggest  an  amendment,  and  I  hope  it  will  be  accepted,  that 
upon  the  request  of  one-third  of  the  elected  members  of  either  House  of  the 
Legislature,  the  Governor  shall  be  required  to  attend. 
Now  there  is  another  thing  in  my  mind  — 
Mr.  Quigg  —  May  I  interrupt? 
Mr.  Wagner  —  Yes. 

Mr.  Quigg  —  What  would  happen  if  he  did  not  attend? 
Mr.  Wagner  —  Well,  if  you  give  the  Legislature,  it  seems  to  me,  a  constitu- 
tional power  and  authority  to  summon  an  individual,  whether  it  be  the 
Governor  or  any  one  else,  before  him  and  he  refuses  —  it  seems  to  me  that 
there  would  be  an  implied  power  to  punish  him  for  that  refusal,  because  you 
are  giving  to  the  Legislature  a  power  which  the  ordinary  court  has  over  an 
individual. 

Mr.  Cullinan  —  Couldn't  he  be  impeached  ? 

Mr.  Wagner  —  Yes,  he  could  be  impeached,  it  seems  to  me.  I  do  not  think 
there  would  be  any  difficulty  about  securing  his  attendance.  And  if  he  did 
not  attend,  why  he  would  violate  his  oath;  and,  in  addition  to  that,  he  would 
almost  stand  discredited  before  the  people  of  the  State  if  he  did  not  either  have 
the  courage  or  the  intelligence  to  publicly  stand  for  a  proposition  involving 
the  administration  of  his  own  office. 
Mr.  Quigg  —  May  I  ask  another  question? 
Mr.  Wagner  —  Yes. 

Mr.  Quigg  —  Do  you  favor  placing  the  Legislature  in  any  sense  over  the 
Governor,  or  the  Governor  in  any  sense  over  the  Legislature?  Do  you  believe 
in  that  sort  of  government? 

Mr.  Wagner  —  Why,  I  do  not  —  frankly.  I  would  like  to  see  loth  branches 
absolutely  independent  and  the  power  of  one  should  not  be  curtailed  by  the 
other,  but  that  is  a  fundamental  question  upon  which  I  am  afraid  I  would 
not  get  very  much  sympathy  here.  And  it  is  not  involved  here.  We  have 
got  both  things  here;  it  is  a  straddle  upon  that  fundamental  question. 
Mr.  Quigg  —  The  gentleman  may  get  more  sympathy  than  he  thinks. 
Mr.  Wagner  — Well,  my  past  experience  does  not  create  any  great  hopes 
within  me.  I  argued  a  question  the  other  day  which  I  thought  was  so  plain 
and  clear,  both  from  the  standpoint  of  morality  and  from  the  legal  standpoint, 
and  I  got  little  sympathy,  so  that  I  am  beginning  to  lose  confidence  in  my 
own  views. 

Let  me  say  to  the  delegates  here,  in  order  to  improve  our  present  financial 
system,  unless  you  adopt  the  suggestions  of  Assemblyman  Smith,  namely,  the 
two-thirds  vote  and  the  requirement  for  swearing  for  requests  for  appropria- 
tions —  and  no  one  need  argue  the  question,  it  seems  to  me  here,  that  there 
is  a  difference  between  the  mere  sending  in  of  an  estimate  and  swearing  to 
it,  just  as  there  is  a  difference  between  what  the  ordinary  witness  will  tell 
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when  not  under  oath,  and  the  care  with  which  he  will  testify  when  he  is 
under  oath.  He  is  going  to  be  sure  it  is  true.  And  I  think  that  would  be  a 
great  improvement  in  our  present  method  of  making  up  our  estimates. 

Now  Mr.  Stimson  stated  that  by  this  method  we  are  going  to  do  away  with 
this  bargaining  with  legislators.  Well,  how?  Where  are  you  doing  away 
with  the  bargaining  with  legislators?  You  have  got  it  here  just  as  it  is  at 
the  present  time.  Pass  your  budget  and  then  the  Governor  will  want  to  pass 
something  that  is  a  reform  and  he  hasn't  much  sympathy  in  the  Legislature, 
or  he  will  want  something  else — ^^we  have  seen  some  disgraceful  illustrations 
in  our  government  here  of  a  Governor  deliberately  vetoing  or  signing  bills 
for  favor^  having  practically  no  concern  about  whether  the  thing  was  for 
the  welfare  of  the  people  of  the  State  or  not.  And  that  is  not  interfered 
with  here  at  all.  I  have  suggested  in  my  minority  report,  if  it  were  adopted, 
something  that  would  do  away  with  it.  To  make  the  Governor  go  on  record 
within  fifteen  days  after  the  session  meets,  as  well  upon  local  appropriations 
as  upon  his  budget.  Then  he  is  on  record  and  if  he  changes  his  mind  after- 
wards the  public  can  easily  inquire  the  reasons  for  the  change.  But  as  you 
have  it  now,  the  moment  that  budget  is  passed,  the  fiood-gates  are  opened 
and  the  same  old  smoke  will  go  up  the  chimney  just  the  same  ae  now. 

Those  of  us  who  have  been  members  of  the  Legislature  regard  that  as  the 
important  reform  in  the  financial  system  of  the  State.  No  one  in  the  Legis- 
lature has  ever  suggested  that  in  the  ordinary  fixed  charges  which  will  be 
in  the  budget  there  is  any  favoritism,  or  very  little,  or  any  extravagance 
because,  as  we  were  told,  most  of  them  are  fixed  by  law.  So  that  you 
haven't  met  the  situation  at  all,  so  far  as  our  finances  are  concerned. 

Now,  just  one  word  and  then  I  am  through.  Mr.  Stimson  said,  "  Why,  look 
at  the  old  country.  They  have  a  system  such  as  I  suggest  here  and  it  has 
worked  well  and  tended  toward  economy."  He  has  in  mind  England,  of 
course.  Why,  I  beg,  with  all  deference  to  the  distinguished  Chairman,  to 
difi'er  with  him  in  that  the  budget  in  England  is  not  an  executive  bttdgei. 
It  is  a  legislative  budget,  for  the  majority  party  in  Parliament  is  in  control 
of  the  government,  and  the  heads  of  the  department  are  tlie  niembeis  of  tli<» 
Legislature;  just  as  if,  when  we  were  in  authority  here,  Speaker  Smith  and 
other  members  of  the  Assembly  and  other  members  of  the  Senate  and  myself 
were  at  the  head  of  the  departments  and  so  we,  as  members  of  the  Legis- 
lature, made  up  the  budget  and  passed  it  through.  The  minority  in  Parlia- 
ment criticises  the  items.  So  that,  really,  there  they  have  the  exact  system 
which  we  have  here  now,  except  that  they  have  a  more  scientific  method  of 
making  the  budget;  that  is  an  improvement  which  is  needed  here,  and  with 
that,  of  course,  I  am  in  hearty  sympathy.  We  should  have  a  budget  system; 
and,  as  I  said  in  the  beginning,  to  that  extent,  this  is  a  step  forward  in  the 
administration  of  our  affairs.  We  could  have  just  as  scientific  a  budget  in  the 
L^islature  as  we  would  have  with  the  Governor. 

Mr.  Brackett  —  Will  the  gentleman  yield? 

Mr.  Wagner  —  With  pleasure. 

Mr.  Brackett  —  Does  the  Crown  have  anything  to  do  there  in  the  making-up 
of  the  budget? 

Mr.  Wagner  —  Not  a  thing. 

Mr.  Brackett  —  Does  the  Prime  Minister? 

Mr.  Wagner  —  I  believe  the  Prime  Minister  is  a  member  of  Parliament. 
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Mr.  Brackett  —  But  does  he,  as  an  individual,  have  anything  to  do  with 
the  making  of  the  budget? 

Mr.  Wagner  —  No,  he  hasn't  any  such  vetoing  power  or  initiating  power 
as  we  propose  to  give  the  Governor  here. 

Lastly,  I  think  that  an  unfortunate  authority  for  the  present  day,  for  us 
at  least,  was  quoted  as  an  authority  for  this  proposition.  All  of  us,  of 
course,  have  the  highest  admiration  and  regard  for  Alexander  Hamilton; 
Conditions  might  have  been  different  in  his  day,  but  to-day  none  of  us,  or 
very  few  of  us,  share  his  views  as  to  the  intelligence  of  the  people  to  conduct 
their  government.  So  I  hope  that  the  Committee  will  adopt  the  suggestions 
made  by  Speaker  Smith,  and  also  my  own,  that  one-third  of  the  members  of 
either  House  may  require  the  attendance  of  the  Governor. 

And  may  I  ask  a  question  on  the  interpretation  of  the  provision  here,  of 
the  Chairman,  whether  —  suppose  the  Legislature  ignored  entirely  the  budget 
as  proposed  by  the  Governor  —  would  the  words  "  further  appropriations  " 
give  them  the  power  to  make  up  an  entirely  new  budget  and  sent  it  to  the 
Governor,  under  the  authority  given? 

Mr.  Stimson  —  You  ask  that  question? 

Mr.  Wagner  —  Yes. 

Mr.  Stimson  —  I  ask  you,  in  answer  to  that,  to  consider  the  limitation 
that  it  put  upon  it,  "such  further  appropriations  shall  be  made  only  by 
separate  bills  each  for  a  single  work  or  object,"  and  I  should  say,  that  that 
prevents  such  a  thing  as  you  suggest. 

Mr.  Wagner  —  Well,  a  single  work  or  object  would  mean  that  perhaps  each 
department  would  be  a  single  work  or  object  in  the  ordinary  budget  appro- 
priation bill  and  there  would  be  no  difficulty  in  making  up  one  for  each 
department.  However,  that  is  not  so  important.  I  hope,  in  order  that  we 
may  make  this  a  real  financial  advance  —  and  I  do  not  say  it  is  not  real 
now;  it  has  some  admirable  features,  but,  in  order  that  we  may  make  it 
really  effective,  so  that  you  can  argue  with  the  people  in  adopting  this  pro- 
vision, that  you  really  have  a  reform  here,  I  suggest  that  you  adopt  the 
amendments  proposed,  which  are  due  to  a  study  from  experience  as  a  mem- 
ber of  the  Legislature,  having  something  to  do  with  the  making  up  of  ap- 
propriation bills. 

Mr.  Schurman  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Schurman. 

Mr.  (Schurman  —  I  think  it  is  very  clear  that  we  have  before  us  a  pretty 
difficult  problem  and  our  circumstances  are  different  from  most,  if  not  all, 
other  countries.  The  example  of  England,  for  instance,  has  been  cited  twice 
to-day  for  diametrically  opposite  purposes.  I  suppose  it  is  true  that  we  can 
say  that  in  England  the  budget  is  made  by  the  Legislature  but  I  suppose  it 
is  equally  true  to  say  that  in  England  the  budget  is  made  by  the  Executive 
department.  Formerly  the  King  was  the  Executive  department.  To-day 
the  Executive  department  consists  of  a  committee  elected  from  the  prevail- 
ing party  in  the  Legislature;  and  that  committee,  which  is  known  under  the 
name  of  the  cabinet,  administers  the  government  of  England,  subject  to 
the  approval  of  the  Legislature,  which  may  dismiss  them  at  any  moment. 
Our  circumstances  are  different.  We  have  a  Legislature  elected  for  a  defi- 
nite term  and  we  have  a  Governor  elected  for  a  definite  term. 

The   problem   arises  as  to  how,  under   these   circumstances,   the   budget 
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should  be  initiated.    Now  I  think  those  who  advocate  the  Legislative  initia- 
tion of  the  budget  may  find  something  in  the  experience  of  the  past  to 
warrant  their  conclusion.    One  of  the  best  servants  that  this  State  has  had 
in  the  past  thirty  years  won  his  reputation  as  Chairman  of  the  Finance 
Committee.    Though  lie  was  afterwards  Governor  of  the  State  and  did  great 
things,  he  never  in  that  capacity  eclipsed  the  just  distinction  and  renown 
he  won  as  Chairman  of  the  Finance  Committee.     I  refer  to  the  late  Frank 
W.  Higgins.    I  have  no  doubt  that  many  gentlemen  in  this  Convention  oouM 
mention  the  names  of  other  representatives  in  the  Legislature  who  have 
rendered  conspicuous  financial  service  to  the  commonwealth.     I  might  go 
on  and  argue  that,  so  long  as  we  had  such  men  in  the  Legislature,  the  ex- 
isting system  is  a  perfectly  safe  one.    I  call  attention,  however,  to  the  fact 
that  since  the  last  Constitutional  Convention  met  the  problem,  as  tlie  Chairman 
of  the  Finance  Committee  has  shown,  of  financing  the  State  has  become  an 
exceeding  serious  one,  and  if  there   is  anything  wrong  with   the  present 
system  it  will  not  be  an  adequate  defense  of  that  system  to  point  out  how 
in  exceptional  or  in  a  fair  number  of  cases  it  has  worked  well  in  the  past. 
Now,  Mr.  Chairman,  as  I  have  thought  of  this  question,  the  essence  of  it 
seems  to  me  to  be  this:     Who  shall  take  the  initiative  in  framing  the 
budget?    The  answer,  I  find,  to  that  question,  is  that  the  person  or  persons 
are  most  competent  to  take  the  initiative  of  the  budget  who  are  in  closest 
contact  with  the  executive  and  administrative  work  of  the  State.     I  think, 
kowever,  it  is  not  so  easy  to  determine  offhand  who  these  persons  are  and 
something  will  depend,  a  good  deal  will  depend,  upon  the  action  which  the 
Convention  will  take  in  dealing  with  the  report  of  the  Committee  on  Governor 
and  Other  State  Officers.     Nevertheless  it  does  seem  to  me  that  when  any 
fair-minded  man  considers  the  situation  as  it  is  to-day,  he  will  have  to 
admit  that  those  who  are  attending  to  the  administration  of  government 
of  the  State  twelve  months  in  the  year,  and  not  this  or  that  chairman  of 
a  committee  in  the  Legislature,  are  the  persons  who  are  in  closest  contact 
with  the  administrative  and  execeutive  work  of  the  State.     And  if  I  am 
right  in  this  conclusion,  then  the  further  conclusion  follows  that  they  are 
the  persons  to  initiate  the  budget. 

Mr.  Chairman,  I  am  perhaps  in  a  somewhat  exceptional  position  in  this 
regard,  though  —  don't  misunderstand  me  —  I  do  not  claim  any  more  wisdom 
on  this  subject  than  any  other  man  in  the  Convention.  I  have  been  making 
budgets  for  twenty-four  years.  I  am  the  chief  executive  of  a  little  republic. 
We  have  six  or  seven  thousand  citizens.  Our  expenditures  are  between  two 
and  a  quarter  and  two  and  a  half  million  dollars  a  year.  I  deal  with  the 
legislature,  who  are  called  the  board  of  trustees,  only  I  am  also  a  member 
of  that  legislature.  I  have  before  me  the  budget  prepared  for  our  little 
republic  for  the  ensuing  year,  1915-1916.  I  began  my  labors  on  that  budget 
in  November,  1914.  I  called  on  all  the  administrative  officials  under  me, 
as  chief  executive  of  our  n^public,  to  state  what  appropriations  they  would 
need  for  the  year  1015-1916  and  wherever  there  were  any  divisions  from  the 
preceding  year  I  desired  to  have  an  explanation.  I  received  in  due  time  requi- 
sitions from  all  the  different  departments  and  officials  of  our  little  republic. 
Where  there  were  variations,  if  the  written  explanation  did  not  satisfy  me, 
I  sent  for  the  heads  of  the  departments  and  in  time  I  prepared  a  tentative 
budget,   ready    for   submission   to   the    legislature   of   our   republic.     That 
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tentative  budget  has  on  each  page  six  columns.  One  column  mentions  the 
object  for  which  an  appropriation  is  made.  Then  these  objects  are  first 
given  in  the  gross  and  afterwards  in  detail,  minutely  analyzed.  After  each 
of  the  names  is  a  figure  indicating  the  request  which  the  head  of  that  de- 
partment has  made  for  appropriations  for  the  year  1915-1916.  Another 
column  shows  what  that  departmental  head  had  for  the  preceding  year.  The 
foiurth  column  shows  the  increase,  where  there  is  an  increase.  The  fifth 
column  shows  the  decrease,  where  there  is  a  decrease;  and  the  sixth  column 
shows  the  figure  which,  on  the  basis  of  the  figure  thus  brought  before  the  chief 
executive,  he  recommends  be  appropriated  to  that  department  for  the  ensuing 
year. 

Now,  Mr.  Chairman,  having  had  twenty-four  years'  experience  of  that  sort, 
and  finding  it  absolutely  impossible  to  imagine  how  any  member  of  the  Legis- 
ture  of  our  State  could  do  the  work  I  have  done,  simply  because  he  is  not 
in  touch  with  the  administrative  department  of  the  republic,  as  I  am,  I 
have  been  forced  to  the  conclusion  that  the  State  of  New  York  will  ultimately 
find  itself  compelled  to  adopt  an  executive  budget.  I  believe  it  will  be  forced 
to  that  position  by  the  requirements  of  good  administration,  of  sound  busi- 
ness principles. 

I  recognize  that  we  stand  at  present  midway  between  the  two  systems,  for 
the  Legislature  to-day  is  undoubtedly  exercising,  and  in  the  past  has  un- 
doubtedly exercised,  functions  which  may  fairly  be  regarded  as  administra- 
tive functions.  But  as  we  improve  and  perfect  the  organism  of  the  govern- 
ment of  this  State,  we  shall  do  it  by  a  more  complete  differentiation  of  func- 
tions than  that  which  now  exists.  And  when  we  have  thus  realized  the  high 
ideals  that  sound  business  principles  and  good  administration  call  for,  I 
believe  we  shall  find  that  we  have  adopted  some  such  executive  budget  as 
that  recommended  in  the  report  of  the  Finance  Committee  which  Mr.  Stim- 
son  so  admirably  expounded  to  us  this  morning. 
Mr.  Brackett  —  Mr.  Chairman. 
The  Chairman  —  Mr.  Brackett.  ' 

Mr.  Brackett  —  I  have  debated  not  a  little  with  myself  as  to  whether  I 
should  say  a  word  on  the  subject  that  is  under  discussion.  I  am  sure  that 
some  of  my  friends  will  hold  it  true  that  I  have  decided  wrong  in  making 
any  remarks  at  all  on  the  subject.  And  I  should  not,  Mr.  Chairman,  care  to 
take  the  time  of  this  committee  or  to  say  a  word  on  the  subject  if  it  were 
not  for  the  fact  that  I  have  noticed,  from  the  beginning  of  the  discussion 
clear  through,  on  one  side  a  continued  jeremiad  towards  the  Legislature  of 
the  State.  And  I  find  that  in  the  criticism  of  the  action  of  the  Legislature  of 
the  State,  it  is  hoped  to  find  the  chief  reason  why  this  change  should  be 

made. 

My  friend  from  New  York,  tlie  honorable  chairman  of  the  Committee, 
having  come  up  liere  and  studied  the  question  for  a  month  or  two  or  three, 
comes  out  with  his  method  of  improving  the  situation  as  blandly  as  a  little 
girl  swingin«(  lier  May-liasket  on  the  side  hill  on  a  May  morning,  and  feels 
that  he  has  discovered  something  which  at  once  has  delivered  the  financial 
situation  from  the  depressing  conditions  which  have  heretofore  existed,  and 
which  is  at  the  same  time  to  be  the  model  and  the  admiration  not  only  of 
this  State,  but  of  every  State  in  the  Union. 
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Mr.  Chairman,  I  have  grown  bo  old  and  bo  crotchety  that  I  am  sometimes 
inclined  to  believe,  with  Pope,  that 

''For  forms  of  government  let  fools  contest; 
What's  best  administered  is  best. 
For  modes  of  faith,  let  graceless  zealots  fight. 
He  can't  be  wrong  whose  life  is  in  the  right." 

From  that  philosophy  I  draw  just  this  conclusion,  that  my  friend  will 
find  that  his  system  is  just  as  likely  to  fall  into  disrepute  —  I  think  a 
little  more  so  —  as  is  the  system  from  which  we  are  about  to  depart. 
I  say  "  from  which  we  are  about  to  depart "  because  I  see  the  fagots  and 
the  fire  right  ahead  to  roast  any  one  who  opposes  the  change,  and  I  recog- 
nize the  fact  that  the  change  is  to  be  made.  The  system  which  is  here 
proposed  will  be  better  if  it  is  administered  better;  it  will  be  worse  if  it 
is  not  administered  as  well  as  or  better  than  the  system  already  in  existence. 

Why,  gentlemen  of  this  Committee,  I  would  think  as  I  sat  here,  from 
eome  criticisms  that  are  made  by  members  who  have  spoken  here,  that 
the  system  of  the  State  has  been  a  mere  bedlam;  that  it  has  been  no  system 
whatever;  that  the  members  of  the  Legislature  have  come  down  here  each 
year,  and,  like  drunken  sailors,  have  simply  dipped  their  hands  deep  into 
the  treasury  of  the  State  and  thrown  the  proceeds  far  and  wide,  without 
rhyme  or  reason. 

Mr.  Chairman,  it  pleased  a  kind  Providence  to  give  me  the  honor  of  serving 
in  the  Legislature  of  the  State  of  New  fifteen  long,  hard-working  years. 
It  will  be  the  pride  and  delight  of  my  last  years,  however  long  it  may 
please  the  good  Lord  to  leave  me  here,  to  know  that  it  was  my  privilege 
to  serve  for  that  great  length  of  time  with  the  unselfish,  the  devoted,  the  in- 
dustrious, the  noble  men  who,  in  the  main,  made  up  that  body.  Does  the 
distinguished  chairman  of  this  Committee  think  that  the  appropriations  of 
this  State  for  a  great  many  years  have  been  made  without  the  most  pains- 
taking saving  and  care?  It  was  not  my  theory  in  the  Legislature  to  devote 
my  time  exclusively  or  very  largely  to  financial  legislation. 

It  so  came  that  the  assignment  of  duties  rather  put  me  on  the  judicial 
side,  and  as  a  member  of  that  committee  and  as  for  eight  years  its  chairman, 
the  enormous  burdens  there  were  such  that  there  did  not  come  to  me  that  min- 
ute knowledge  of  the  financial  systems  of  the  State,  but  I  bear  cheerful  witness 
that  while  there  were  things  that  went  through  the  successive  Legislatures 
of  which  I  did  not  approve,  that  while  there  were  many  things  which  the 
wisdom  of  time  has  demonstrated  were  not  best,  they  were  scrutinized  with 
painstaking  care  and  with  the  honorable  intention  to  do  exact  justice  to  the 
people  of  the  State  and  for  the  persons  for  whom  the  appropriations  were 
made,  and  that,  instead  of  having  been  squandered,  it  was  with  the  most 
painstaking  parsimony  that  the  sums  were  doled  out.  Why,  Mr.  Chairman, 
if  this  is  a  budget  which  is  proposed  here  to-day,  we  have  had  a  budget  all 
the  days  of  the  last  twenty- one  years,  since  the  previous  Constitution  was 
adopted.  I  say  to  you  without  qualification  and  without  any  possibility  of 
contradiction,  that  there  never  has  been  a  supply  bill  or  an  appropriation 
bill  which  has  gone  through,  that  the  hearings  day  and  night  have  not  been 
most  painstaking  and  most  exhaustive,  and  I  certify  to  you,  sir,  Mr.  Chair- 
man, and  for  the  correctness  of  this  statement  I  call  in  to  witness  the  gen- 
tlemen who  spoke  this  afternoon,  Mr.  Smith  from  New  York,  Mr.  Wagner, 


who  has  been  the  leader  in  the  Senate  as  Mr.  Smith  was  in  the  House, 
Mr.  Young  from  Westchester  —  I  call  for  a  witness  any  member  of  the 
Legislature  who  has  been  here  and  who  from  his  knowledge  can  testify  as  to 
the  truth  of  what  I  say.  While  it  has  not  been  denominated  a  budget,  there 
has  never  been  an  appropriation  inserted  —  an  appropriation  bill  or  a  supply 
bill,  the  latter  being  simply  to  supply  deficiencies  that  were  discovered  neces- 
sary because  of  the  pinching  of  the  appropriation  bills  —  there  has  never 
been  one  of  them  that  the  department  for  which  it  has  been  made  has  not 
had  to  make  its  detailed  statement,  has  not  been  called  up  and  questioned, 
questioned  minutely,  and  where  the  department  head  has  not  been  called 
upon  to  justify  the  appropriation  made,  and  if  there  has  been  extravagance, 
Mr.  Chairman,  if  there  are  items  in  the  bill  scattered  through  the  laws  of 
the  years,  I  here  and  now  solemnly  declare,  and  it  is  my  firm  belief  that  in 
three  of  the  four  of  the  extravagances  they  originated  in  the  executive 
chamber  instead  of  the  legislative. 

Why,  let  me  say  to  you  gentlemen  standing  here  representing  the  Federal 
system,  who  are  omitting  no  means  in  your  attempt  to  augment  the  executive 
power  — 

Mr.  Cullinan  —  Mr.  President,  will  the  gentleman  allow  me  to  ask  him  a 
question?  I  don't  understand  there  is  any  budget  system  in  the  Federal 
system. 

Mr.  Brackett  —  I  have  passed  the  question  of  the  Federal  budget,  Brother, 
and  I  am  on  another  point. 

These  gentlemen  who  are  quick,  whenever  there  is  opportimity  to  take 
away  from  the  power  or  the  dignity  of  the  Legislature,  let  me  certify  to  you 
that  you  do  not  know  what  you  are  doing. 

I  make  no  charge  that  you  are  not  as  well  intentioned  as  those  who  would 
defend  the  basic  principles,  I  appreciate  the  high-mindedness  with  which  this 
Committee  and  the  Chairman  of  this  Committee  have  worked  in  bringing 
in  this  report. 

I  appreciate  the  high-mindedness  with  which  this  Committee  and  the  Chair- 
man of  this  Commttee  have  worked  in  bringing  in  this  report.  I  would  not 
if  I  could,  and  I  cannot  if  I  would,  fail  to  recognize  the  absolute  integrity 
and  the  wish  to  do  exact  right  that  is  evidenced  by  this  report  here.  But  I 
beg  the  members  of  the  so-called, —  the  supporters  of  the  so-called  Federal 
system  to  bear  in  mind  that  this  continual  building  up  of  the  Executive  and 
this  continual  degrading  and  tearing  down  of  the  Legislature  can  lead  to  but 
one  end. 

Does  my  friend,  the  chairman  of  this  Committee,  who  has  so  criticized,  and 
criticized  properly,  log-rolling  in  the  Legislature, —  does  he  think  that  that 
extremely  interesting  operation  is  confined  to  the  members  of  the  Legislature? 

Why,  as  I  recall,  year  after  year,  the  procession  of  legislators  that  have 
been  called  down,  one  by  one,  to  the  executive  chamber  and  have  been  told 
that  this  must  be  passed;  that  if  this  could  be  supported  that  this  little  local 
bill  could  go  through;  that  this  must  be  defeated  and  if  it  is  defeated  that 
some  advantage,  political  or  otherwise,  to  the  members  assisting  to  defeat 
it  would  be  recognized  and  would  be  wrought  out, —  as  I  recall  those  facts 
I  want  to  say  to  the  distinguished  chairman  of  the  Committee  that  ordinarily 
the  members  of  the  Legislature  are  mere  tyros  in  log-rolling  compared 
with  the  executive  downstairs.  And,  of  course,  they  have  not  a  tithe,  nor 
a  tithe  of  a  tithe  of  the  power  to  exercise  in  this  log-rolling  capacity. 
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With  the  system  of  the  budget  which  we  have  thus  heretofore  had,  and 
which  this  does  not  tremendously  change,  except  as  it  provides  that  the 
executive  shall  make  it  up,  I  confess  myself  in  entire  sympathy.  If  the 
chairman  of  the  Committee,  or  the  Committee  itself  will  adopt  the  suggestion 
of  the  gentleman  from  New  York,  Mr.  Smith,  that  the  chief  fiscal  officer  of 
the  State,  by  whatever  name  he  may  be  known,  shall  make  this  budget,  I  will 
give  it  a  most  careful  and  a  hearty  support. 

I  do  not  criticize  the  attempt  to  have  a  budget  made  and  have  it  named 
a  budget.  I  do  not  much  criticize  that  it  should  be  made  by  someone  outside 
of  the  Legislature  in  the  first  place,  if  no  hampering  limitations  are  thrown 
around  it  which  will  prevent  the  exercise  of  the  people's  will  through  the 
Legislature. 

I  do  not  fail  to  remember  in  all  this,  Mr.  Chairman,  what  I  believe  the 
members  of  this  Committee  will  not  fail  to  remember,  that  it  is  the  hand  that 
holds  the  purse  that  governs  the  Commonwealth.  Why,  Mr.  Chairman,  the 
right  to  initiate  financial  legislation  has  been  one  of  the  dearest  to  the  people 
that  elect  the  immediate  representatives  of  the  people  during  all  the  centuries 
since  we  have  had  free  government  at  all. 

It  was  the  right  for  which  Hampden  fought  against,  I  think  it  was  Charles, 
because  he  insisted  that  it  was  wrong  to  levy  ship  money  without  the  con- 
currence of  the  Parliament,  he  was  imprisoned. 

It  is  a  right  for  which  the  Commons  of  England  have  fought  during  all 
the  years  and  have  never  surrendered.  You  may  say  what  you  please  about 
the  budget  in  England  at  the  present  time.  If  the  House  of  Lords,  let  alone 
the  King, —  if  the  House  of  Lords  to-day  should  attempt  to  bring  in  a 
financial  bill,  to  originate  a  financial  bill,  the  life  of  the  House  of  Lords  as 
a  House  would  not  be  worth  a  week's  purchase. 

There  never  was  a  time  that  the  Commons  of  England  did  not  stand  with 
all  its  British  stubbornness  for  its  right  to  initiate  financial  legislation. 
But,  has  the  history  of  our  own  national  legislation  been  less  persistent  or 
less  insistent?  Time  and  again, —  read  your  history.  Head  your  history. 
Time  and  again  the  conflict  has  been  between  the  House  and  the  Senate,  not 
on  tho  broad  principle,  perhaps,  that  the  House  had  the  right  to  initiate 
financial  legislation  because  the  Senate  never  dared  to  deny  that,  but  on  the 
question  as  to  whether  in  some  little  particular  that  right  was  not  being 
violated. 

Time  and  again  the  House  has  disciplined,  and  I  believe  every  time  it 
brought  to  book  the  Senate  for  attempting  even  to  initiate  some  legislation, 
which  the  House  itself  was  not  opposed  to  in  substance,  but  they  made  this 
fight  on  the  proposition  that  the  initiation  must  come  from  the  House. 

Gentlemen  of  the  Committee,  who  are  the  members  of  your  Legislature? 
I  want  to  say  to  you  that  they  are  the  truest  representatives  of  the  people 
in  all  the  State  government.  If  you  want  something  done  in  the  way  of 
relief,  where  do  you  go?  You  go  primarily  to  your  Assemblyman,  the  man 
who  most  truly  represents  his  district,  and  the  nearest.  And  if  an  Assembly- 
man is  worth  his  salt,  if  he  at  all  impresses  himself  upon  his  district,  il  he 
comes  down  here  and  at  all  accomplishes  anything  in  the  way  of  reputation 
or  in  the  way  of  work,  it  is  because  he  truly  represents  the  men  at  home.  It 
is  not  because  he  has  his  hand  to  his  ear  and  slavishly  listening  for  every 
whim  and  for  every  word,  or  opinion,  but  it  is  because,  standing  on  his  two 
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feet  and  knowing  the  general  mode  of  thinking  of  hia  people,  knowing  the 
interests  of  his  people,  he  proceeds  on  lines  which  represent  his  people  and 
does  properly  and  properly  represents  them  along  the  path  of  proper  govern- 
ment. You  may  say  what  you  please  and  sneer  at  your  Assembly.  You 
may  find  fault  here  and  there,  you  may  find  mistakes  this  year  and  that 
year,  and  many  of  them,  but  when  the  book  is  closed  and  the  record  is  made, 
it  still  stands  that  the  Legislature  of  the  State,  and  particularly  the  members 
of  the  lower  House  of  the  State,  with  their  small  constituencies,  and  with 
their  quick  return  for  another  lease  of  power  —  and  God  make  the  time  long 
when  there  shall  not  be  a  quick  return  in  order  to  have  their  commissioner 
renewed  —  it  still  stands  that  these  are  the  men  who  most  truly  represent 
the  people  of  the  State.  I  am  aware  that  so  learned  and  so  earnest  a  student 
as  the  distinguished  Chairman  of  this  Committee  feels  many  times  that  the 
representation  is  not  on  the  high  plane  on  which  he  would  put  it.  I  recognize 
that  there  are  many  men  in  the  State  who  are  not  at  all  satisfied  with  the 
representation — ^but  it  is  a  true  representation,  and  I  want  to  say  to  iny 
learned  friend  that  there  is  many  a  man  who  comes  here  from  his  constituents 
to  the  Legislature  who  comes  here  and  votes  wrong  many  times,  who  has  not 
a  tithe  or  a  hundredth  part  of  my  learned  friend's  science  of  government,  I 
would  say  that  there  is  many  such  a  man  who  more  truly  represents  his  con- 
stituents and  the  people  of  the  State  than  either  my  learned  friend  or  I 
would  do. 

Why,  Mr.  Chairman,  we  measure  all  levels  not  from  the  height  of  the 
ocean  wave  beaten  by  the  storms  in  their  fury  until  they  are  mountain-high, 
but  we  measure  them  by  the  level  of  the  calm  sea,  and  the  man  who  comes 
here  and  represents  most  truly,  however  mediocre,  represents  his  constituency 
and  their  own  mediocrity,  he  is  the  man  who  more  truly  represents  the  people 
than  the  wise  and  the  learned.  Oh,  Mr.  President,  I  sometimes  think  that 
the  language  of  the  Master,  when  He  said  that  these  things  were  not  given  to 
the  wise  and  the  great,  but  to  the  meek  and  lowly, —  I  sometimes  think  He 
had  in  mind  the  situation  in  the  State  of  New  York  about  the  year  one 
thousand  nine  hundred  and  fifteen. 

Do  not  let  us  think  that,  becausQ  we  are  wiser,  because  we  have  higher 
standards,  because  we  believe  we  could  do  better  the  work  of  the  State  than 
the  men  who  have  been  sent  here  by  their  constituents,  do  not  let  us  hug  the 
delusion  that  we  are  thereby  representing  the  people  better. 

Now,  Mr.  Chairman,  I  appreciate  that  all  this  is  common-place.  I  mention 
it  only  because  I  can  never  sit  here  easily  and  hear  the  continual  fault-finding, 
the  continual  expression  of  belief  that  the  people  of  the  State  have  been 
grossly  misrepresented  in  the  past  in  their  Legislatures  here.  It  stands  true 
to-day,  Mr.  Chairman,  as  it  stood  140  years  ago,  that  the  very  essence  of  self- 
government  is  in  the  representation  of  the  people  in  the  legislative  body. 
Just  as  truly  as  you  undermine  that  legislative  branch,  just  so  truly  you 
have  taken  the  first  step,  I  care  not  how  small  it  is,  away  from  representative 
government  and  toward  an  autocracy.  It  may  be  small,  it  may,  Mr.  Chair- 
man, be  hardly  perceptible,  but. the  next  step  is  easier.  We  have  accustomed 
the  coming  generation  to  getting  away  from  the  true  standards,  and  while  it 
may  be  after  you  and  I,  Mr.  Chairman,  have  become  forgotten  dust,  but  just 
as  surely  as  tl\^,time  shall  come,  it  will  prove  that  the  departure  from  self- 
goyemment,  that  the  surrender  of  self-government,  the  surrender  that  will 
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come  in  favor  of  autocracy,  will  be  found  to  have  had  its  root  in  the  departure 
that  we  may  make  here  from  representative  government  and  from  the  true 
conception  of  the  legislative  function. 

I  do  not  find  in  this  bill,  Mr.  Chairman,  anything  which  impinges  upon 
the  question  of  the  short  ballot,  as  to  which  we  must  later  come  upon  the 
report  of  the  Committee  on  Crovernor  and  Other  State  Officers.  If  there  is 
anything  in  here  that  the  friends  of  the  measure  feel  does  impinge  upon  that 
question,  if  there  is  anything  in  here  that  is  dependent  upon  making  the 
State  Officers  —  imder  the  (Jovernor  and  the  Lieutenant-Governor  —  appoin- 
tive instead  of  elective,  I  warn  my  friends  that  they  should  change  that, 
because  I  do  not  believe  that  this  body  will  ever  pass  the  proposition  that  the 
Governor  of  the  State  «hall  appoint  every  State  Officer  other  than  Lieutenant- 
Governor.  Because  of  the  fact  that  my  reading  of  the  bill  does  not  lead  me 
to  the  belief  that  there  is  anything  here  that  does  correlate  or  that  is  inter- 
locking with  that  proposition,  I  shall  not  now  and  here  discuss  that  phase, 
but  reserve  any  remarks  until  that  question  shall  arise  directly. 

If  you  will  here  and  now  in  this  bill  insert  "  the  Comptroller  **  instead  of 
"  the  Grovernor  "  as  the  person  who  shall  prepare  the  budget,  or  if  you  would 
make  a  Board  of  three,  of  which  the  Comptroller  shall  be  chairman,  instead 
of  weakening  the  force  of  this  bill,  you  strengthen  it.  How?  You  then  have 
at  the  beginning  the  estimate  of  the  Comptroller.  You  then  have  the  action 
of  the  Legislature.  Finally  you  have  in  the  approval  or  in  the  veto  of  the 
executive  his  judgment  of  the  measure,  and  instead  of  having  two,  as  now, 
with  mere  legislative  approval,  and  then  an  executive,  passing  upon  any 
financial  bill,  you  have  three.  You  have  added  the  distinct  and  separate  judg- 
ment of  the  chief  fiscal  officer  of  the  State. 

I  want  to  say  that  all  that  Speaker  Smith,  the  delegate  from  New  York, 
said  to-day,  as  to  the  actual  working  out  of  the  system  in  the  legislative 
proceedings  of  the  State,  I  give  to  that  my  most  hearty  and  complete  approval. 
He  said,  and  said  almost  in  the  words  that  were  floating  through  my  own 
mind,  what  I  myself  would  have  said.  I  certify  to  you,  and  to  this  I  would 
be  glad  if  I  could  subjoin  my  own,  he  has  not  at  all  exaggerated,  nor  has  he 
varied  from  the  precise,  practical  working  out  of  the  suggestion  of  the  finan- 
cial legslation  in  the  Legislature.  It  will  be  for  the  benefit  of  the  people  of 
the  State,  it  will  be  by  all  odds  for  the  benefit  of  the  people  of  the  State,  if 
the  chairman  of  the  Committee  and  the  Committee  itself  could  see  its  way 
clear  to  accept  this  amendment  that  the  comptroller  should  be  the  one,  or  the 
chief  fiscal  officer  of  the  State,  by  whatever  name  he  may  be  known,  shall  be 
the  one  to  prepare  this  budget. 

You  add,  then,  to  the  safeguard,  and,  more  than  all  the  rest,  you  do  not 
magnify  and  augment  the  already  too  great  power  of  the  executive. 

Mr.  Cullinan  —  Mr.  President,  I  would  like  to  ask  the  gentleman  a  question. 

Would  you  give  the  power  to  the  chief  fiscal  officer,  regardless  of  whether 
he  was  elective  or  appointive? 

Mr.  Brackett  —  My  dear  Mr.  Gentleman  from  Oswego,  I  would  not  give 
any  power  that  was  worthy  the  name  of  power  to  any  appointive  officer  any- 
where. If  the  time  has  come,  and  I  hope  presently  to  discuss  it  on  the  report 
of  the  other  Committee,  if  the  time  has  come  when  this  Convention,  assuming 
to  represent  the  people  of  the  State,  has  %o  far  forgotten  the  traditions  of  the 
State  and  of  the  country,  has  so  far  departed  from  the  wishes  of  their  con- 
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stituents,  that  they  want  to  make  the  chief  officer  of  the  State  appointive 
instead  of  elective,  I,  for  one,  am  ready  to  believe  that  the  end  is  rapidly 
approaching  of  republican  government. 

Mr.  Latson  —  Mr.  Chairman,  I  scarcely  think  that  we  need  file  an  indict- 
ment against  past  legislatures  in  order  to  justify  the  necessity  for  a  budget; 
nor  do  I  believe  we  are  led  very  far  into  a  consideration  of  the  overlapping 
of  the  three  great  functions  of  government  with  which  we  are  familiar. 

It  seems  to  me  that  this  Convention  owes  a  very  great  debt  to  the  Com- 
mittee that  has  given  to  us  so  strong  and  helpful  a  State  paper  as  their  re- 
port, and  that  has  handed  us  a  proposition  in  the  form  of  an  amendment, 
mapping  out  a  plan  for  our  budget  system.  I  have  approached  it,  Mr.  Chair- 
man, as  a  student,  and  there  are  some  questions  that  have  occurred  to  me 
with  reference  to  the  working  out  of  the  plan  which  has  been  presented  by 
the  Chairman  of  the  Finance  Committee.  They  seem  to  me  like  problems, 
and  I  should  be  greatly  indebted  if  I  can  have  a  word  of  light  with  reference 
to  them. 

Certain  dates  are  fixed  for  action  by  the  heads  of  these  departments,  and 
by  the  Governor.  The  Governor  is  called  upon  on  or  before  a  time  certain 
to  deliver  to  the  Legislature  his  proposed  budget.  I  have  wondered  just  what 
would  happen  if  by  any  inadvertence  or,  indeed,  by  any  design,  that  day 
should  go  past.  I  observe  later  on  a  provision  to  the  effect  that  neither 
House  shall  consider  further  appropriations  until  the  appropriation  bills 
proposed  by  the  Governor  shall  have  been  finally  acted  upon  by  both  houses. 
And  again,  ''No  money  shall  ever  be  paid  out  of  the  treasury  of  this  State 
or  any  of  its  funds  or  any  of  the  funds  at  its  command,  except  in  pursuance 
of  an  appropriation  by  law.'* 

If,  then,  by  virtue  of  a  Constitutional  mandate,  the  budget  shall  not  have 
reached  the  Legislature  and  consequently  there  shall  have  been  no  action 
upon  the  proposed  budget,  and  the  L^slature  cannot  under  the  further 
mandatory  provision  of  the  Constitution  make  any  appropriations  whatso- 
ever, it  would  seem  to  follow  that  a  time-lock  had  been  put  upon  the  treasury 
of  the  State  for  a  year. 

It  has  seemed  to  me  to  be  a  difficulty  that  might  wisely  be  considered  and 
perhaps  remedied. 

The  second  point  that  has  occurred  to  me,  Mr.  Chairman,  also  in  consid- 
eration of  these  dates:  If  I  correctly  read  this  proposition  there  are  two 
constitutional  duties  imposed  upon  the  Governor,  one  is  to  revise  the  figures 
which  come  to  him,  and  the  second  is  to  transmit  to  the  Legislature  on  or 
before  the  fifteenth  of  November  in  each  year  —  on  or  before  the  fifteenth  of 
November  in  each  year  the  head  of  each  department  shall  submit  to  the  Gov- 
ernor itemised  statements  of  appropriations.  The  first  duty  of  the  Governor 
is  to  revise.  Now  he  may  revise  at  any  time,  of  course,  before  he  transmits 
to  the  Legislature  on  the  first  day  of  February.  Let  us  see  what  would  hap- 
pen if  an  outgoing  Governor  should  receive  from  the  heads  of  these  depart- 
ments itemized  statements  of  appropriations.  The  outgoing  Grovernor  should 
before  the  first  of  January  exercise  his  constitutional  prerogative  and  revise. 
(  am  not  sure  that  the  incoming  Governor  could  sit  in  review  of  the  action 
of  the  outgoing  Governor  and  attack  the  revision  of  the  former  Governor, 
recast  it  and  readjust  it  and  send  it  to  the  Legislature  in  a  new  form,  and  in 
that  same  thoi|ght|  as  it  seems  to  me,  is  the  danger  of  having  an  outgoing 
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administration  through  the  heads  of  departments  and  the  outgoing  Governor 
leave  as  a  heritage  or  legacy  for  the  incoming  administration  estimates  which 
could  not  by  any  tircumstances  be  satisfactory  if  there  existed  a  change  in 
political  platforms. 

Now,  it  seems  to  me  that  that  question  is  of  some  consequence,  because 
in  page  2,  line  12,  it  will  be  noted  that  on  or  before  the  first  day  of  February 
the  governor  is  called  upon  to  transmit  to  the  Legislature  "^o  reeised" — 
and  thus  the  act  of  revision  is  givin  a  significance  as  a  constitutional  duty, 
and  if  once  performed  it  does  not  seem  to  me  that  an  incoming  Grovernor 
could  sit  in  review. 

There  is  one  other  thought  that  occurred  to  me,  Mr.  Chairman,  and  that 
is  with  reference  to  these  heads  of  departments.  They  are  given  the  right  to 
attend  at  either  House  of  the  Legislature,  to  appear  and  be  heard.  Now  I 
have  considered  what  departments  the  draftsmen  had  in  mind.  Departments 
contemplated  by  the  Constitution?  Departments  created  by  the  constitutional 
provision  ? 

Mr.  Quigg  —  Mr.  Chairman,  I  rise  to  the  point  of  order  that  the  time  for 
recess  has  arrived  and  our  work  has  gotten  pretty  heavy,  and  unless  we  do 
it  regularly  and  respect  these  hours,  I  do  not  suppose  we  will  be  here  at 
times  when  we  ought  to  be.  I  make  the  point  of  order  that  the  time  for 
recess  has  arrived,  and  I  move  that  the  Committee  do  now  arise,  report 
progress  and  ask  leave  to  sit  again  on  the  same  subject  to-night  at  eight- 
thirty. 

The  Chairman  —  You  have  heard  the  motion  that  the  Committee  do  now 
arise,  report  progress  and  ask  leave  to  sit  again  on  this  same  subject  at 
eight-thirty  this  evening.  All  in  favor  will  signify  by  saying  Aye,  con- 
trary No.    The  motion  is  agreed  to. 

We  are  now  in  recess  until  eight-thirty  this  evening. 

Whereupon,  at  5:36  p.  m.,  the  Committee  took  a  recess  to  8:30  p.  m.  the 
same  day. 


AFTER  RECESS 

8:30  p.  m. 

Mr.  Louis  Marshall,  of  New  York,  in  the  Chair.* 

The  Chairman — 'The  Committee  will  resume  its  session. 

Mr.  Latson  has  the  floor. 

Mr.  Latson  —  Mr.  Chairman,  as  we  were  adjourning  for  recess,  I  was  indi- 
cating to  the  Committee  certain  problems  of  construction  that  had  pre- 
sented themselves  to  my  mind  and  I  approached  this  whole  question  with 
the  feeling  that  this  question  of  a  budget  was  one  of  the  most  important 
questions  that  this  Convention  was  called  upon  to  consider.  I  had  well  in 
mind  the  remarks  made,  by  the  distinguished  delegate  who  graces  the  Chair 
as  Chairman  of  the  Committee  to-night  when  he  stated  only  a  short  time 
ago  that  he  thought  that  conservation  was  perhaps  the  strongest,  greatest 
and  most  important  question  to  be  considered  by  this  Convention.  Other 
problems  have  been  spoken  of  by  other  delegates  as  being  controlling  ques- 
tions before  this  Convention,  but  I  feel  that  this  question,  the  question  of 
a  State  budget  is  just  as  important  as  any  question  that  has  been  or  can 


1635 

be  presented  to  this  Convention,  and  I  approach  it  with  a  feeling  that  we 
have  before  us  a  very  definite  and  well-defined  duty.  We  must  solve  this 
problem  and  there  must  be  inserted  in  this  Constitution  proper  budgetory 
provisions.  For  that  reason  I  have  approached  the  particular  recommenda- 
tions from  the  Committee  on  Finance  somewhat  critically  in  order  that  we 
may  have  surely  a  provision  that  contains  no  error  and  in  which  there 
occurs  no  inadvertence  and  with  reference  to  which  there  can  be  no  doubt. 

I  had  pointed  out  at  that  time  a  doubt  with  reference  to  the  functions  of 
an  outgoing  Governor  and  an  incoming  Governor  as  marked  by  the  duty  of 
revision,  and  as  I  have  thought  it  over  since  I  spoke  on  that  question,  my  mind 
has  been  diverted  to  the  provision  in  the  proposed  amendment  giving  to  a 
Governor  the  right  to  amend  or  supplement  a  budget.  You  will  remember 
that  I  directed  your  attention  to  the  fact  that  by  this  proposed  amendment, 
the  revision  of  a  proposed  budget  coming  from  the  heads  of  the  several 
departments  was  a  constitutional  duty,  and  that  further  along  it  was  provided 
that  the  budget  so  revised  should  be  submitted  to  the  Legislature.  And  1 
brought  to  your  attention  the  fact  that  it  might  very  well  be,  under  the 
dates  prescribed  by  this  proposed  amendment,  that  one  administration  might 
present  the  proposed  budget,  that  it  might  be  revised  by  a  Governor  jusl 
before  the  expiration  of  his  term  of  office,  and  the  incoming  Governor  woul  1 
thereupon  be  faced  with  the  problem  of  having  on  his  hands  a  budget  re- 
vised, and  then  be  called  upon  to  determine  whether  he  might  sit  in  review 
of  the  revision  of  his  predecessor  or  whether  he,  on  the  other  hand,  must 
transmit  to  the  Legislature  the  budget  that  had  been  thus  revised. 

It  is  true  that  provision  is  made  here  for  a  supplemental  budget,  for  an 
amendment  to  the  budget,  but  if  that  be  the  answer  to  the  problem  then 
that  answer  concedes  that  the  revision  by  Governor  nimiber  one  has  been  an 
executive  act  pursuant  to  the  mandate  of  the  Constitution,  and  that  the  incom- 
ing Governor  has  before  him  a  budget  revised;  and  the  secondary  question 
presents  itself  whether  this  provision  contemplates  that  an  incoming  Governor 
may  amend  or  supplement  a  budget  which  has  been  revised  by  his  predecessor. 
The  question  is  whether  or  not  the  provision  for  amendment,  the  provision 
for  a  supplementary  budget,  is  limited  to  the  act  of  the  Governor  who 
supplements  or  amends,  or  whether  it  goes  so  far  as  to  give  to  a  Governor 
the  right  to  amend  or  supplement  the  act  of  his  predecessor. 

My  object  in  pointing  out  what  seemed  to  me  to  be  somewhat  difficult 
problems  of  construction  is  that  we  may  bring  this  provision  and  this  Pro- 
posed Amendment  to  that  degree  of  perfection  which  will  eliminate  any  of 
these  difficult  questions  of  construction. 

It  seems  to  me  that  the  other  question  which  I  presented  is  one  of  consider- 
able importance;  that  is  that  by  an  omission  to  present,  to  transmit  to  the 
Legislature  this  budget  upon  a  day  appointed,  or  within  the  limitation  of 
time  prescribed  by  this  Proposed  Amendment,  there  may  not  result  such  a 
situation  that  the  Legislature  could  not  constitutionally  make  any  appropria- 
tion whatsoever  for  a  full  year.  If  there  be  any  such  danger,  it  would  seem 
very  easy,  very  simple,  to  so  modify  the  language  that  the  danger  should  be 
eliminated,  and  in  that  connection  we  must  remember  that  these  dates  pre- 
scribed must  fall  within  one  of  two  classes.  They  are  either  merely  mandates 
of  a  directory  nature  or  they  rise  to  the  importance  of  mandates  of  a  jurisdic- 
tional nature.    If  you  decide  that  they  are  merely  directory,  then  I  wonder 
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just  what  value  the  dates  have.  If  the  Constitution  provides  that  this  budget 
shall  reach  the  Legislature  on  or  before  a  certain  date,  and  you  answer  that 
that  is  merely  directory,  and  if  the  budget  reaches  the  Legislature  at  some 
later  date  the  Constitution  will  be  satisffied,  then  of  what  special  value  is 
the  date? 

The  danger  to  my  mind,  as  I  see  it,  is  that  this  may  be  regarded  as  jurisdic- 
tional and  unless  the  budget  shall  reach  the  Legislature  within  the  time 
appointed  it  may  be  held  that  the  time  having  passed  the  budget  can  have  no 
value  and  have  no  effect,  and  it  would  not  be  difficult  I  think  to  base  an  argu- 
ment upon  that  line  of  thought;  for  just  why,  just  why  should  the  Constitu- 
tion provide  that  the  budget  should  reach  the  Legislature  "  On  or  before  the 
first  day  of  February?"  Evidently,  it  could  be  argued,  that  the  Legislature 
should  receive  this  budget  early  in  the  session,  that  there  should  be  ample 
time  for  consideration;  and  if  you  argue  that,  if  that  reached  the  Legislature 
at  a  later  time  the  Constitution  would  be  satisfied,  then  I  wonder  if  it  might 
not  reach  the  Legislature  late  in  the  session  and  thus  defeat  the  entire  purpose 
of  the  provision. 

Now  passing  from  that  to  the  third  point  that  I  was  touching  upon  as  we 
entered  upon  the  recess,  I  want  to  call  attention  to  the  provision  with  refer- 
ence to  the  heads  of  departments.  Now  every  word  that  we  find  in  our  Con- 
stitution must  have  a  definite  and  precise  meaning,  and  when  we  speak  of 
the  heads  of  departments  we  must  certainly  be  speaking  with  precision, 
and  departments  must  be  understood  to  mean  departments  as  they  now  exist 
under  our  present  Constitution,  or  they  must  mean  departments  as  they  will 
exist  when  we  have  revised  this  Constitution  as  a  whole  or,  finally,  that 
word  may  mean  departments  as  understood  by  the  L^islature.  To  me  that 
becomes  of  some  importance.  If  the  heads  of  these  several  departments  are 
imder  a  constitutional  duty  and  obligation  I  want  to  know  where  to  fix  that 
duty  and  that  responsibility.  If  the  heads  of  departments  are  to  have  a 
seat  in  the  Legislature  and  a  right  to  be  heard,  I  want  to  know  just  who 
those  people  are.  I  want  to  know  what  constitutes  a  department  within  the 
meaning  of  this  provision  and  I  want  to  know  what  constitutes  the  head  of 
a  department  within  the  meaning  of  this  constitutional  provision.  So  far  as 
I  can  recall,  we  have  very  few  departments  within  the  scope  of  governmrait 
of  the  State  of  New  York  to-day.  There  is  a  banking  department;  there  is 
a  public  works  department;  there  is  a  conservation  department;  there  is  an 
education  department;  there  is  an  excise  department;  there  is  an  executive 
department;  there  is  an  insurance  department;  there  is  a  labor  department. 
There  may  be  others,  but  there  are  certainly  many  commissions  that  would 
rise  to  the  dignity  of  a  department  if  they  were  thus  denominated.  I  take 
it  — 

Mr.  Stimson  (interrupting)  — Will  the  gentleman  yield  for  an  explana- 
tion there? 

Mr.  Latson  —  Certainly. 

Mr.  Stimson  —  The  gentleman  evidently  was  not  here  this  morning  when 
I  explained  the  meaning  of  the  words  "  heads  of  departments  "  as  used  here, 
explaining  that  it  had  reference  to  a  possible  classification  in  the  depart- 
ments which  has  been  under  consideration  by  one  of  the  committees  of  this 
assembly  and  which  was  called  for  by  the  platforms  of  the  two  parties  which 
are  represented  in  the  Convention.  I  also  explained  that  if,  for  any  reason, 
it  is  necessary  for  the  Committee  to  choose  one  of  two  alternatives  in  framing 
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this  language,  and  we  do,  for  the  purpose  of  simplicity,  adopt  this  language 
for  that  measure  —  that  in  case,  for  any  reason,  the  classification  provided 
for  by  the  platforms  in  question  did  not  go  into  effect,  the  only  change  nec- 
essary would  be  to  insert  the  words  "  board,  commission  or  other  officer " 
in  the  amendment,  a  matter  which  might  be  done  by  a  reeommital  to  the 
committee  before  the  third  reading. 

Mr.  Latson  —  Mr.  Chairman,  I  was  present  when  Mr.  Stimson  made  the 
remark  to  which  he  has  alluded,  and  I  had  not  overlooked  it,  Mr.  Chairman, 
and  I  had  in  mind  the  very  remark  that  the  Chairman  of  the  Finance  Com- 
mittee made  this  morning  and  I  was  about  to  draw  attention  to  the  fact  that 
if  we  are  called  upon  now  to  vote  upon  this  Proposed  Amendment  giving  to 
the  heads  of  departments  a  seat,  a  right  to  a  seat,  and  a  right  to  a  voice  in 
our  Legislature,  I  submit  with  the  greatest  consideration  and  respect  that 
we  fihould  know  with  some  degree  of  precision  just  who  will  constitute  the 
persons  to  be  thus  favored. 

I  want  to  know  who  it  is  upon  whom  shall  devolve  this  constitutional  obli- 
gation; just  who  it  will  be  who  will  have  this  right  to  sit  in  the  Legislature, 
and  as  I  was  about  to  say,  if  we  are  to  test  it  by  the  present  scheme  of  govern- 
ment, there  are  certain  departments  which  I  could  mention,  but  I  don't 
know  that  all  the  arms  of  our  State  government  will  be  classified*  as  depart- 
ments within  the  full  meaning  of  the  word  as  used  in  this  proposed  constitu- 
tional amendment;  and,  if,  secondly,  we  are  to  regard  this  word  "  department " 
as  one  yet  to  have  a  definition  by  the  incoming  of  an  amendment  from  some 
other  Committee  I  should  scarcely  feel  that  I  could  vote  intelligently  upon 
this  amendment  until  I  knew  just  what  functionaries,  or  arms,  or  instruments 
of  government  were  under  contemplation,  because  the  duty  is  important  and 
the  right  thus  conferred  is  important;  and,  finally,  I  am  not  sure  that  this 
word  "department"  is  limited  to  its  constitutional  meaning. 

The  L^islature  has  undertaken  more  than  once  to  constitute  departments. 
Departments  have  been  organized  by  the  Legislature,  and  if  this  word  goes 
so  far  as  to  include  such  departments  as  may  be  created  by  the  Legislature, 
then,  in  the  last  analysis,  you  are  conferring  upon  the  Legislature  the  power, 
by  indirection  to  be  sure,  and  yet  conferring  upon  the  Legislature  the  power 
to  give  a  seat  and  a  right  to  be  heard  to  those  of  its  own  nomination,  and 
many  that  we  have  not  now  imder  contemplation. 

Now,  it  seems  to  me  that  these  problems  are  problems  entirely  of  construc- 
tion and  that  our  Proposed  Amendment  creating  a  budget  and  providing  for 
the  source  of  information  with  reference  to  that  budget,  and  providing  for  the 
transmission  of  the  information  to  the  Legislature,  and  providing  for  a  seat 
and  a  voice  in  our  Legislature,  should  be  surrounded  with  language  of  defini- 
tion so  precise  that  there  could  be  no  misunderstanding  and  that  there  could 
be  by  inadvertence  no  ambiguity. 

I  have  not,  Mr.  Chairman,  a  definite  proposition  to  present  to  the  Conven- 
tion nor  to  the  Committee  as  a  substitute  or  as  an  amendment  to  the  language 
submitted. 

But  I  throw  out  these  suggestions  of  construction  in  the  hope  that  the 
Chairman  of  our  Committee  or  his  associates  may  be  able  to  throw  some 
light  upon  them  and  perhaps  indicate  the  fallacies  into  which  I  have  fallen. 

Mr.  Hinman  —  Mr.  Chairman. 

Mr.  Quigg  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Hinman. 


iir.  Hinnmn  -«  Mr.  Chairmani  I  have  not  taken  very  much  oi  the  time  o| 
this  ConventioJi,  but  I  do  feel  that  I  have  given  this  subject  of  the  budget, 
1  dare  say,  as  much  consideration  as  any  member  of  the  Convention,  not  only 
during  the  time  that  we  have  been  sitting  here  as  a  Convention,  but  for  the 
last  two  years  in  the  Legislature;  and  I  therefore  feel  very  much  interested 
in  the  subject,  and  I  desire  to  have  a  little  something  to  say  upon  the 
subject. 

I  have  had  a  disagreement  or  two  of  a  friendly  nature  with  the  dis* 
tinguished  Chairman  of  the  Committee  on  State  Finances,  but  I  find  that  he 
has  modified  his  original  judgment  with  reference  to  this  proposition,  and 
I  have  no  hesitancy  in  modifying  my  judgment  to  meet  what  I  think  is 
a  most  important  situation.  We  should  not  adjourn  this  Convention  without 
providing  for  some  kind  of  a  budget  system,  and  I  have  therefore  concluded 
to  support  this  proposition,  and  I  do  so  heartily. 

For  the  last  two  years  I  have  been  endeavoring  to  bring  about  the  prepar- 
ation of  a  legislative  budget,  feeling  that  it  was  a  legislative  function.  The 
bill  that  I  sought  to  have  passed  provided  for  practically  all  of  the  elements 
that  are  found  in  this  budget,  the  essential  elements,  with  the  exception  of 
that  part  which  gives  the  Qovemor  a  certain  part  to  play. 

From  my  own  experience  in  the  Legislature,  in  endeavoring  to  bring 
about  such  a  situation  and  the  provision  for  a  legislative  budget,  I  have  con- 
cluded that  it  is  hardly  likely,  if  we  adjourn  without  providing  for  some 
kind  of  a  budget,  that  the  Legislature  will  itself  provide  what  the  Chairman 
of  the  State  Finance  Committee  has  seen  fit  to  call  a  self-denying  ordi- 
nance. 

Now  what  are  the  essential  features  of  a  budget  system?  In  my  judg- 
ment the  essential  features  of  a  budget  system  comprise,  first,  the  collection 
of  information  as  permanent  archives  upon  which  may  be  predicated  an 
intelligent  revision  of  the  estimates  of  the  needs  of  government;  second, 
the  revision  of  those  estimates  by  a  properly  constituted  authority,  with 
full  information  upon  the  subject;  third,  adequate  publicity;  fourth,  de- 
liberation and  discussion;  fifth,  the  passage  of  the  budget  as  a  whole;  and, 
finally,  permitting  the  members  of  the  Legislature  to  think  of  their  own  dis- 
tricts after  they  have  thought  in  terms  of  the  State. 

Now  with  reference  to  the  collection  and  compilation  of  statistical  inform- 
ation as  permanent  archives,  we  need  such  records  for  ready  reference  and 
comparison.  One  of  the  reasons  why  some  men  in  the  Legislature  in  years 
gone  by  have  become  men  of  power  and  influence  in  the  Legislature  is 
because  of  their  knowledge  and  their  grasp  of  the  subject  of  finances  of  the 
State.  For  years  Mr.  Merritt  was  the  chairman  of  the  Ways  and  Means 
Committee  and  the  majority  leader  upon  the  floor  of  this  House.  His 
mind  was  a  storehouse  of  information  upon  the  finances  of  the  State  and 
upon  all  of  its  needs,  and  a  study  of  the  finances  of  the  State  means  a 
detailed  knowledge  of  all  of  the  needs  of  the  State. 

The  secret  of  the  knowledge  and  power  of  Senator  AUds,  for  years  Chair- 
man of  the  Senate  Finance  Committee,  was  .the  fact  that  he  had  in  his 
possession  an  absolutely  detailed  knowledge  of  every  need  of  the  State 
government,  and  I  am  informed  that  he  retained  for  himself  and  prepared 
for  himself  a  card  index  of  every  detail  of  expenditure  covering  a  long  term 
of  years,  something  that  was  of  wonderful  value  to  him  as  a  State  legis- 
lator. 


Wliy  should  not  the  State  be. in  possession  of  just  such  statistical  inforffi- 
ation  ?  Why  should  not  this  House  be  possessed,  either  jointly  or  separately, 
of  archives  that  will  give  detailed  statistics  not  only  for  one  year,  but  over 
a  long  period  of  years,  to  be  added  to  as  the  years  go  by. 

The^personnel  of  the  chairmen  and  of  the  members  of  the  Ways  and  Means 
and  Finance  Committees  changes  with  the  years.  The  clerical  forces  of  both 
of  those  Committees-  change  as  the  years  go  by.  Since  1910  in  the  Assembly 
we  have  had  a  change  of  chairman  of  the  Ways  and  Means  Committee  almost 
every  year.  Mr.  Smith. was  chairman  of  the  Ways  and  Means  Committee  in 
1911.  He  was  at  that  time  the  majority  leader  also  because  the  rules  then 
provided  that  the  chairman  of  the  Ways  and  Means  Committee  should  be  the 
majority  leader.  And  I  think  he  will  state  to  the  House  that  his  duties  as 
majority  leader  were  such  that  he  was  unable  to  give  very  much  time  to  the 
preparation  of  the  financial  measures  and  the  presentation  to  the  Legislature 
of  the  budget,  and  that  he  was  compelled  to  rely  upon  the  Comptroller's  office 
for  his  information.  In  1912  Mr.  Whitney  was  the  chairman  of  the  Ways 
and  Means.  In  1913  Mr.  Bush  was  the  chairman  of  the  Ways  and  Means. 
Mr.  Macdonald  has  been  chairman  for  the  last  two  years,  and  he  undoubtedly 
will  not  be  a  member  of  this  House  in  the  next  session  of  the  Legislature  and 
it  will  require  the  election  of  another  new  chairman  of  the  Ways  and  Means 
Committee.  The  experience  in  the  Senate  has  been  somewhat  similar.  Here  is 
where  the  financial  measures  originate,  and  therefore  it  has  been  my  judg- 
ment that  there  should  be  a  budget  bureau  of  the  Legislature  which  would 
compile  and  retain  permanent  archives  and  information  which  would  pile  up 
with  the  years,  which  would  be  for  ready  reference  not  only  by  the  members 
of  the  Ways  and  Means  Committee,  and  the  chairman  of  that  Committee,  but 
any  member  of  the  House,  any  member  of  the  majority  or  of  the  minority, 
because  without  that  knowledge  and  without  that  information  a  man  is  as 
helpless  as  a  babe  in  trying  to  contend  with  the  chairman  of  the  Ways  and 
Means  Committee. 

My  idea  was  that  the  head  of  this  legislative  budget  bureau  should  be 
elected  by  the  Legislature  upon  joint  ballot  of  both  Houses,  in  order  that 
the  head  of  this  bureau  should  not  be  the  agency  of  any  one  man  or  two  men, 
or  any  group  of  men  in  the  Legislature,  but  should  be  an  agency  of  the  entire 
body  who  should  be  appointed  or  elected  in  such  fashion,  not  for  one  year  or 
one  session,  but  for  a  term  of  years,  and  who  should  serve  not  only  during  the 
continuance  of  the  session  but  should  serve  throughout  the  entire  year  and 
be  in  readiness  to  present  to  the  next  session  of  the  Legislature  such  informa- 
tion as  is  necessary  at  the  outset  in  order  that  a  proper  budget  might  be  pre- 
pared, or  under  this  system,  might  be  properly  criticized.  It  was  my  idea 
that  this  would  simply  be  a  bureau  of  information  to  give  to  the  Legislature 
the  necessary  light  and  to  dispel  the  ignorance  of  most  of  the  members  which 
now  prevail  as  to  the  finances  of  the  State  and  which  is  a  tremendous  problem 
for  one  man  to  study  out  by  himself.  I  would  have  considered  offering  as  an 
amendment  to  this  proposition  that  we  should  provide  such  a  budget  bureau 
for  the  Legislature  and  for  the  Governor  if  it  were  not  for  the  fact  that  I 
hesitate  to  encumber  this  proposition  with  too  many  details.  I  have  not  been 
deceived  into  thinking  that  the  Governor  under  this  scheme  is  going  to  prepare 
the  details  of  this  budget. 
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He  will  put  his  name  to  it.  He  will  be  held  responsible  for  it,  but  he  will 
have  to  have  a  budget  bureau  in  his  office  for  the  purpose  of  preparing  the 
necessary  details. 

My  scheme  of  having  a  budget  bureau  appointed,  with  its  head  appointed 
by  joint  ballot  of  both  Houses  of  the  Legislature,  was  criticized  by  some  af 
my  friends  who  were  really  in  favor  of  my  idea,  but  it  was  criticized  because 
they  were  opposed  to  having  so  powerful  an  officer  made  a  creature  of  the 
Legislature  which  it  was  to  serve.  But,  this  scheme  is  going  to  provide  for 
a  budget  clerk  of  the  Governor  who  will  be  the  Wal^^^ick  of  the  administra- 
tion; but  he  might  better  be  attached  to  the  Governor,  than  to  any  other 
single  officer  of  the  government. 

That  leads  me  to  the  consideration  of  the  proposition  which  was  advanced 
to-day  of  having  the  Comptroller  revise  these  estimates.  It  is  my  firm  judg- 
ment that  the  Comptroller  is  not  a  big  enough  officer  to  stand  in  the  way  of 
the  insistent  demands  that  will  be  made  for  appropriations;  demands  made 
by  the  various  departments  of  the  State ;  demands  made  by  the  various  institu- 
tions of  the  State;  demands  made  by  the  members  of  the  Legislature;  and 
last,  but  not  least,  the  demands  of  the  schemers  and  the  promoters  that 
infest  these  halls  during  every  session  of  the  Legislature,  seeking  to  commit 
tlie  administration  to  new  and  expensive  programmes  of  reform. 

The  Comptroller  should  be  a  critical  officer  and  not  one  to  initiate  a  finan- 
cial programme.  It  is  preferable  in  every  way  that  as  between  the  Comp- 
troller and  the  Governor  the  selection  should  be  the  Governor.  It  should  not 
even  be  a  board.  We  need  to  concentrate  responsibility  upon  the  Governor, 
not  because  he  is  the  entire  administration,  but  because  he  is  the  head  of 
the  administration,  the  chief  officer  of  the  administration,  elected  by  the 
voters  of  the  entire  State,  but  not  alone  that:  In  my  own  judgment,  chiefly 
in  order  to  educate  the  Governor  at  the  outset  of  his  administration  upon  Jhfi^ 
subject  of  the  finances  of  the  State. 

It  will  make  him  more  discreet  about  committing  himself  to  a  programme 
of  new  schemes,  new  functions  of  government,  new  officers  and  new  jobs.  He 
needs  to  ascertain  the  facts  as  to  the  present  needs  of  the  government,  the 
present  appropriations  that  are  needed  to  carry  on  the  government  as  it 
exists. 

He  needs  to  consider  the  estimated  revenues  of  the  government  before  he 
commits  himself  to  a  programme  of  something  new.  At  present  the  depart- 
ment heads,  and  these  various  promoters  of  new  ideas  have  been  pulling  the 
wool  over  the  eyes  of  both  the  Governor  and  the  Legislature  for  years  and 
years.  If  they  can  do  it  to  the  legislative  leaders  who  have  had  many  years 
of  experience  in  the  Legislature,  how  much  more  are  they  going  to  be  able 
to  do  it  to  a  green-horn  Governor,  unless  he  is  going  to  be  compelled  by  a 
programme  of  this  kind  to  consider  the  entire  needs  of  the  State  at  the 
very  outset  and  to  determine  his  entire  budget  of  expenditure  and  his  entire 
estimated  revenues. 

How  many  Governors  have  known  anything  about  the  State's  finances  at 
the  outset  of  their  administration  f  The  fact  is  that  from  Governor  Hughes 
down  in  the  late  years  of  our  history  the  Governors  of  this  State  have  been 
showing  the  people  how  to  spend  the  people's  money  rather  than  how  to 
save  them;  and  I  therefore  am  in  favor  of  giving  this  responsibility  to  the 
Governor  in  order  to  give  him  a  different  toy  to  play  with  so  that  he  won't 
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be  thinking  that  he  must  make  his  record  by  devising  new  ways  to  spend  the 
people's  money. 

Governors  for  years  have  been  preaching  economy  and  then  compelling 
extravagance  by  urging  the  State  to  undertake  new  functions  and  establish 
new  boards  and  commissions. 

If  this  passes,  the  Governor  will  realize  his  duty,  by  this  mandate  of  the 
Constitution,  which  is  to  conserve  the  proper  needs  of  the  government,  the 
moneys  of  the  State,  and  not  to  spend  them.  If  he  fails  to  get  the  psychology 
of  his  job  at  the  outset  he  will  find  in  making  up  his  budget  that  new  functions 
cost  money,  and  he  will  have  to  count  the  cost.  This  would  compel  him  to 
study  the  finances  of  the  State  at  the  outset  and  not  at  the  close.  At  the 
close  it  is  too  late  for  him  to  correct  his  mistakes. 

I  would  not  consider  for  a  moment  the  proposition  of  having  the  L^sla- 
ture  limited  to  reducing  and  striking  out  items  and  not  having  the  power 
to  increase  items  except  for  the  fact  that  the  Crovernor  would  not  feel  his 
responsibilities.  He  would  not  make  the  necessary  effort.  He  would  not 
stand  the  pressure  of  the  advocates  of  expenditure.  The  Albany  woods  are 
full  of  such  advocates,  every  year  striving  to  get  their  hands  into  the  State's 
treasury  for  the  satisfying  of  their  particular  hobbies.  It  is  the  curse  of 
every  administration  and  it  takes  a  strong  man  to  stand  up  against  their  ad- 
vances, and  say  No,  and  it  is  only  when  a  Governor  or  any  other  man  in  re- 
sponsibility is  forti^ed  with  a  knowledge  of  the  finances  of  the  State  that  he 
is  able  to  stand  up  and  give  a  good  reason  for  saying  No.  If  the  Governor 
could  dodge  that  responsibility  it  would  be  fatal  to  this  scheme  and  that  is 
why  it  ought  not  to  be  for  the  Comptroller  or  a  board.  It  ought  to  be  the 
strongest  officer  in  the  government,  to  lay  out  such  a  plan. 

Having  done  this  at  the  outset  of  the  session,  and  having  learned  something 
of  the  finances  of  the  State,  which  is  hardly  likely  under  the  present  system, 
then  he  is  in  a  position  to  take  up  his  other  labors  with  the  Legislature  and 
provide  for  new  functions  if  he  will.  If  he  does  that  he  will  not  be  so  apt 
to  commit  himself  to  an  expensive  program  of  inform. 

It  will  pay  the  State  to  educate  its  Governors  in  finance  at  the  outset  of 
their  administrations. 

That  brings  me  to  the  subject  of  publicity.  Pitiless  publicity  is  one  of  the 
greatest  factors  for  good  government. 

At  the  present  time  the  work  is  carried  on  in  the  quiet  by  the  Chairmen 
of  the  two  Finance  Committees.  This  is  no  reflection  upon  these  Chairmen. 
The  Chairman  does  most  of  the  work  alone,  and  is  entitled  to  great  commen- 
dation for  his  self-sacrifficing  and  tireless  efforts.  But  the  Legislature  knows 
nothing  about  it;  the  people  know  nothing  about  it;  the  press  know  nothing 
about  it,  until  the  report  of  the  Committee  near  the  close  of  the  session. 
There  is  then  scant  time  for  deliberation.  It  is  too  late  to  criticize  it  and  to 
do  it  over  again.  Too  many  other  bills  are  engrossing  the  attention  of  the 
Legislature.  There  should  be  a  complete  financial  —  complete  financial  in- 
formation in  detail  at  the  outset  in  the  possession  of  the  Governor  in  the 
preparation  of  the  budget  as  a  proposal,  and  a  complete  opportunity  for  in- 
formation in  the  hands  of  the  Legislature  in  order  to  properly  criticize  that 
budget  when  presented  by  the  Governor.  The  Governor  should  have  a  bureau, 
a  budget  bureau,  for  that  purpose,  serving  during  the  entire  year.  The  Legis- 
lature should  have  a  bureau  for  that  purpose,  serving  the  entire  year.   There 
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should  be  a  preparatioo  of  a  balance  sheet  of  proposed  expenditures  and  esti- 
mated revenues.  There  should  be  a  complete  financial  program  at  the  very 
outset.  This  should  be  as  the  result  of  public  hearings  before  the  Grovemor, 
personal  examination  of  the  heads  of  departments  at  the  public  hearings. 
And  this  will  lead  the  newspapers  to  be  able  to  print  as  the  days  go  by  and 
that  examination  progresses,  information  as  to  the  various  departm^its  of 
government  which  would  entirely  escape  the  newspapers  and  the  public  if 
they  were  to  await  the  time  when  the  entire  budget  is  presented  to  the  Leg- 
islature and  when  no  newspaper  could  carry  the  entire  subject  and  no  perscn 
in  the  State  would  read  it  alL  The  legislative  committees  should  hold  pub- 
lic hearings  and  publicly  examine  the  heads  of  these  departments,  and  with 
the  information  in  their  possession  giv^i  to  them  by  such  a  budget  bureau, 
they  would  be  in  a  position  to  thoroughly  grill  every  head  iA  a  department. 

And  then  there  should  be  deliberation  in  each  House,  and  having  the 
Governor  and  other  State  officers  participate  in  this  debate  and  in  this  de- 
liberation will  intensify  the  interest  and  compel  a  more  critical  consideration. 
Information  will  be'  obtained  which  no  chairman  of  a  Ways  and  Means  Com- 
mittee could  ever  remember.  It  is  totally  impossible  for  any  chairman  of 
Ways  and  Means  to  stand  upon  this  floor  and  to  answer  ofiThand  any  question 
that  is  presented  to  him  with  reference  to  any  detail  of  the  budget.  He  must 
needs  examine  his  record  in  order  to  answer  and  the  debate  is  therefore  a  most 
unsatisfactory  one  except  as  we  are  considering  a  large  proposition  and  one 
which  has  engrossed  the  attention  of  the  Legislature.  But  if  we  have  the 
heads  of  the  departments  here  to  answer  any  inquiries  that  are  directed  with 
reference  to  details,  those  heads  of  the  departments  ought  to  be  in  a  poftiti<m, 
and  this  will  compel  them  to  be  in  a  position,  to  make  answer  and  to  furnish 
the  Legislature  with  the  necessary  information  to  lead  to  an  intelligent  budget. 

Mr.  Cullinan  —  Mr.  Chairman,  I  would  like  to  ask  the  gentleman  a  question 
if  he  will  yield? 

Mr.  Hinman  —  I  prefer  not  to.     I  will  answer  afterwards  if  I  can. 

Since  this  is  a  joint  function  of  the  Legislature  and  the  Crovemor,  I  see  no 
objection  whatsoever  to  having  the  Governor  appear  upon  the  floor  of  the 
House  or  the  Senate  or  be  requested  by  either  House  to  so  appear  and  to 
engage  in  a  discussion  of  the  budget. 

Finally,  there  is  the  consideration  of  the  budget  as  a  whole  at  one  time. 
Each  appropriation  should  be  considered  in  the  light  of  every  other  appropria- 
tion. The  whole  budget  should  be  considered  in  the  light  of  the  estimated 
revenues  of  the  State.  This  is  a  prime  desideratum.  At  present  there  is  no 
member  who  in  able  to  keep  track  of  the  bills  that  pass  from  time  to  time 
throughout  a  session  and  be  able  to  tell  how  much  money  has  been  appro- 
priated either  by  this  House  or  the  other  House  or  both  together. 

No  appropriation  has  absolute  value;  only  relative  value  to  be  determined 
in  the  light  of  the  needs  of  the  State  as  a  whole.  This  is  the  only  intelligent 
method;  to  consider  them  all  together  and  by  a  process  of  elimination  weed 
out  the  relatively  unimportant,  and  that  is  what  the  Governor  does  now. 

He  has  the  advantage  of  having  all  these  bills  before  him  in  the  thirty- 
day  period,  with  the  exception  of  a  few  which  may  have  passed  tiuroughout 
the  session.  But  he  is  handicapped  by  the  fact  that  he  can  only  veto.  He  can 
not  construct  a  new  financial  programme.     He  ought  not  to  be  given  the 
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power  to  finally  construct  a  new  financial  programme,  and  I  believe  that  this 
proposition  which  is  presented  to  this  Convention  furnishes  an  intelligent  idea. 
And  finally  there  is  the  printing  of  the  bill  that  is  necessary  in  its  final 
form,  not  required  by  this  amendment,  but  by  another  which  we  have  already 
approved;  the  printing  of  it  in  its  final  form  so  that  every  member  can  see 
exactly  what  he  is  voting  upon. 

And  that  brings  me  to  the  last  consideration,  as  to  the  passage  of  bills, 
after  the  passage  of  the  budget.  I  would  not  think  of  doing  otherwise.  We 
have  accomplished  all  that  we  should  try  to  accomplish  when  we  have  made 
the  members  of  the  Legislature  think  in  terms  of  the  State  before  they  think 
in  terms  of  their  own  district.  They  ought  to  be  given  this  right  of  self- 
expression.  The  Governor  is  likewise  given  the  power  to  veto  any  such  bills 
which  come  to  him  after  the  budget. 

But  these  bills  must  be  separate  bills  and  they  are  for  a  single  work  or 
object,  which  would  prevent  any  riot  of  bills  covering  the  entire  scheme  of 
the  budget. 

No  harm  can  come  out  of  trusting  the  Governor  to  stick  to  his  financial  pro- 
gramme, and  if  he  will  not  stick  to  the  financial  programme,  you  have  con- 
demned your  whole  budget  plan  already. 

It  is  laughable  to  think  that  any  one  will  believe  that  log-rolling  will  cease 
and  determine  under  a  simple  executive  budget.  "A  man's  a  man  for  a' 
that"  is  equally  applicable  to  the  Governor.  I  have  not  been  deceived  into 
thinking  that  log-rolling  would  cease.  It  will  simply  have  a  change  of  venue. 
Instead  of  members  log-rolling  with  each  other,  they  will  log-roll  with  the 
Governor  and  it  cannot  be  prevented  no  matter  what  scheme  you  devise. 

I  have  a  picture  of  the  Governor  and  members  working  in  pairs,  each  chop- 
ping off  his  share  of  the  log,  and  this  would  be  intensified  if  you  have  a  stop 
gaff  on  all  self-expression  by  the  Legislature. 

Moreover,  it  is  a  great  mistake  to  consider  that  log-rolling  on  special  ap- 
propriations by  members  of  the  Legislature  furnishes  the  chief  avenue  for 
the  escape  of  the  State's  money.  As  a  mattef  of  fact  the  special  bills  that 
pass  both  houses  and  receive  the  approval  of  the  Governor  do  not  amoimt 
to  over  two  or  three  per  cent,  of  the  entire  budget  of  from  sixty  to  sixty- 
five  millions,  and  that  is  a  pretty  high  estimate  for  some  years. 

It  is  the  department  heads  who  refuse  to  be  helpful  to  the  Legislature 
and  to  furnish  them  with  the  necessary  fair  information  as  to  their  needs 
that  is  partially  responsible  or  extravagant. 

It  is  customary  for  these  heads  of  departments  to  ask  for  twice  as  much 
as  they  need  on  the  theory  that  the  Legislature  is  going  to  cut  them  down. 
If  they  get  the  money  they  can  use  it,  and  if  they  don't  get  all  they  ask 
for,  they  are  going  to  get  enough  anyway. 

That  is  the  theory  upon  which  the  heads  of  departments  have  been  pro- 
ceeding for  years  and  years,  and  with  that  information  and  detail  with 
reference  to  their  departments  not  in  the  possession  of  the  Legislature,  not 
in  the  possession  of  the  Governor,  they  have,  as  I  said  before,  been  able  to 
pull  the  wool  over  the  eyes  of  both  the  Legislature  and  the  Governor. 

Extravagance  has  been  due  to  the  Governors  themselves,  with  their  new 
commissions  and  jobs  and  ofi^ces  to  carry  out  pet  schemes  for  personal  aggran- 
dizement; and  it  is  the  various  organizations  of  all  kinds  which  bombard  the 
I^e^^lature  every  year  by  new  ways  of  spending  the  money  of  the  State 
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that  is  most  largely  responsible  for  the  fact  that  in  the  last  ten  or  fifteen 
years  to  twenty  years  we  have  quadrupled  the  budget  of  the  State  of  New 
York.  Whereas  it  was  about  fifteen  millions  when  the  last  Conv^tion  was 
sitting,  it  is  now  sixty-five  millions. 

It  is  not  the  special  bills  that  my  friend  Mr.  Smith  has  called  attention 
to.  It  is  these  other  things  more  than  that  which  will  be  matters  for  serious 
consideration. 

We  have  heard  a  great  deal  from  Mr.  Smith  with  reference  to  the  bridge 
bills.  They  have  been  called  local  bills.  Let  me  call  your  attention  to  the 
fact  that  these  bridges  have  been  built  in  various  parts  of  the  State  because 
the  State  has  been  developing  a  system  of  highways,  trunk  lines,  not  for 
the  benefit  of  the  community,  but  for  the  benefit  of  the  entire  public  of  the 
State  who  are  able  to  travel  over  those  highways  in  automobiles. 

We  have  been  building  bridges  because  the  State  has  committed  itself  to 
a  programme  of  building  a  great  barge  canal  which  the  city  of  New  York 
has  foisted  upon  the  State  more  than  any  other  commimity;  and  we  have  been 
compelled  by  reason  of  the  fact  that  this  canal  has  divided  farms,  has 
divided  communities,  to  build  bridges  in  various  parts  of  the  State. 

Can  we  honestly  and  fairly  say  that  that  is  a  local  purpose?  Can  we 
honestly  and  fairly  say  that  where  it  seems  to  be  necessary  to  build  an  im- 
provement to  one  of  the  State's  institutions  that  happens  to  be  in  a  man's 
district,  that  it  is  a  local  bill? 

I  am  not  one  to  approve  of  having  a  game  farm  in  every  part  of  the  State, 
or  a  fish  hatchery,  or  an  agricultural  college.  I  disapprove  of  that  scheme, 
but  where  we  have  those  institutions,  and  it  is  necessary  to  make  repairs  and 
improvements,  can  it  be  said  that  it  is  a  local  proposition,  that  the  State 
should  take  care  of  its  ownt 

Now,  we  have  had  an  extraordinary  year  this  year  in  dealing  with  the 
appropriations.    It  has  become  a  vital  problem  in  the  State  government.    It 
has  become  an  issue  between  the  two  parties  of  prominence  in  this  State, 
but  this  and  possibly  last  year  is  the  first  time  that  we  have  had  one  party 
pitted  against  another  on  the  proposition  of  spending  or  saving  the  State's 
moneys.     We  have  heard  something  here  to-day  about  the  Minetto  bridge 
bill  and  I  have  a  most  distinct  recollection  in  the  session  of  1914  that  I  was 
in  favor  of  a  legislative  budget  and  not  having  any  bill  passed  by  this  House 
until  we  had  approved  the  main  appropriation  bills  —  the  supply  bill,  the 
construction  bill,  and  the  appropriation  bill  for  the  ensuing  fiscal  year;  and 
that  no  special  appropriation  should  be  made  until  after  we  had  given  full 
consideration  to  and  had  passed  the  main  financial  measures.    When  the  Ways 
and  Means  Committee  reported  its  first  bill,  prior  to  the  time  of  consideration 
of  the  main  bills,  it  happened  to  be  the  Minetto  bridge  bill.  And  I  stood  upon 
this  floor  and  made  a  motion  to  recommit  that  bill  to  the  Committee  on  Ways 
and  Means.    I  made  the  argument  at  that  time  that  we  ought  to  have  a  con- 
sideration of  the  entire  needs  of  the  government  at  one  time  before  we  passed 
any  special  appropriation  bills.     And  my  friend,  the  gentleman  from  New 
York,  voted,  with  all  his  adherents,  in  opposition  to  my  motion.    Two-thirds 
lule,   as  he  suggests?     It  would  not  be  effective  imless  you  made  it  an 
unanimous  rule.     I  believe  I  got  about  six  votes  in  favor  of  my  motion  to 
recommit  the  bill  and  every  Democrat  voted  against  me,  and  yet  there  was 
something  of  a  financial  issue  which  was  involved  in  the  State  during  the;  year 
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1914  when  the  Senate  was  Democratic  and  the  Assembly  was  Republican.  I 
oifer  this,  not  to  discredit  in  any  way  the  gentleman  from  New  York,  but  only 
to  show  you  the  ineffectiveness  of  even  a  rule  of  two-thirds,  it  means  nothing. 
There  is  absolutely  no  sense  in  amending  this  proposal  in  any  such  respect 
and  I  believe  I  have  given  you 'sufficient  reasons  why  we  should  provide  for 
self-expression  by  members  of  the  Legislature  with  reference  to  the  needs  of 
their  districts  after  they  have  given  consideration  to  the  needs  of  the  State. 

Now,  we  have  heard  a  great  deal  to-day  about  the  number  of  bills  that 
passed  this  House.  I  was  not  here  when  Mr.  Smith  made  his  itemized  state-" 
ment  of  those  various  special  bills  but  I  desire  to  call  the  attention  of  this 
Convention  to  the  fact  that  while  there  were  a  number  of  such  bills  that 
passed  in  the  last  days  of  the  session  there  was  just  one  of  those  bills  that 
passed  the  Senate  and  that  bill  was  vetoed  by  the  Governor.  How  much  harm 
was  done  to  the  State?    Not  a  particle. 

Mr.  A.  E.  Smith  —  Will  the  gentleman  yield t 

Mr.  Hinman  —  Yes. 

Mr.  A.  E.  Smith  —  There  were  seventeen  of  them. 

Mr.  Hinman  —  Oh,  no. 

Mr.  A.  E.  Smith  —  Oh,  yes ;  seventeen  of  them.  Seventeen  of  them  became 
laws. 

Mr.  Hinman  —  Has  the  gentleman  presented  the  laws? 

Mr.  A.  E.  Smith —  Yes. 

Mr.  Hinman  —  Has  the  gentleman  the  details? 

Mr.  Hinman  —  If  the  gentleman  has  the  details  to  prove  that,  I  should 
certainly  have  to  apologize  for  having  made  the  statement;  but  I  have  it 
from  the  chairman  of  the  Finance  Committee  of  the  Senate  that  only  one 
such  special  bill  was  reported  out  of  the  Committee  on  Finance  of  the  Sen- 
ate and  if  those  bills  were  carried  in  the  construction  bill  or  the  supply  bill 
that  is  a  different  proposition;  I  am  not  so  sure  about  that,  there  may  have 
been  some  of  them  included,  after  their  consideration  as  special  bills. 

Mr.  A.  E.  Smith  —  Will  the  gentleman  yield? 

Mr.  Hinman  —  Yes. 

Mr.  A.  E.  Smith  —  I  desire  to  say  to  him  that  there  were  seventeen  of 
them  that  became  distinct  and  separate  chapters  of  the  laws  of  1915. 

The  Chairman  —  Has  the  gentleman  any  facts  to  present  to  the  Convention 
as  to  the  total  amounts  of  those  bills? 

Mr.  A.  E.  Smith  —  Yes.  Senator  Wicks'  bill  for  a  canal  bridge;  Assem- 
blyman Maier's  Waterloo  bridge,  erecting  a  bridge  at  Waterloo,  for  lowering 
the  canal  bridge,  $3,000;  Assemblyman  Maier's  bill  for  constructing  a  foot 
bridge  at  Seneca  Falls,  $5,000;  reconstruction  of  the  Potsdam  school,  mak- 
ing $100,000  immediately  available;  Assemblyman  Tallett,  to  fix  up  the  wall 
of  the  canal  feeder,  city  of  Oneida,  $4,000;  Senator  Brown's  Minetto 
bridge  bill,  reappropriating  $50,000  within  an  additional  $300,000  for  the 
Lyons  Falls  bridge  after  it  was  decided  by  the  local  authorities  to  let  a 
trolley  company  use  it;  Mr.  Norton's  Schenectady-Scotia  bill,  $5,000;  Mr. 
Pratt's  bill  for  the  Great  Meadows  School  building,  $20,000;  Cristman's  bill 
to  clean  out  Fulmer  creek,  $500;  Macdonald's  bill  for  the  removal  of  bridge, 
$12,500;  to  reimburse  Philip  Becker,  $350;  for  the  canal  bridge  at  Yorkville, 
$26,000;  Whitesboro  canal  bridge,  $11,000;  Rye  river,  Watervliet,  improved, 
$4,500;  Lockport  paving  assessment,  $3,128.82;  25th  New  York  Volunteer 
Cal.  monument,  $250;  Alleghany  river,  Glean  creek  improvement,  $150,000. 


1646 

Mr.  Hinman  —  Now,  Mr.  Chairman,  I  am  surprised  to  find  that  they  be- 
came laws.  My  information  was  not  accurate.  So  far  as  I  can  see,  they 
were  absolutely  necessary  appropriations  and  for  the  needs  of  the  State  and 
not  for  the  needs  of  a  locality  alone;  for  the  care  of  the  State's  own  property 
in  the  construction  of  these  bridges;  connecting  highways  of  the  State  that 
are  main  trunk  lines  in  our  system  of  highways,  across  canals  constructed 
by  the  State,  and  dividing  communities,  as  in  Wayne  county  at  Lyons,  to 
which  attention  has  been  called;  repairing  Potsdam  Normal  school,  which 
has  gotten  into  a  pitiable  condition,  one  of  the  State's  institutions;  building 
a  school  house  at  Great  Meadows,  for  the  reason  that  the  State  has  its  em- 
ployees in  Great  Meadows  Prison,  who  have  no  school  facilities,  who  have 
their  families  and  children  there,  and  the  State  says  their  children  must  have 
a  full  common  school  education.  Why  shouldn't  the  State  build  its  school 
house  upon  prison  grounds,  for  the  accommodation  of  the  employees  of  the 
State  and  of  their  children?  And  when  you  come  to  total  up  the  whole  of 
these  special  appropriations  to  which  he  has  called  your  attention,  seventeen 
of  them  in  all,  I  will  guarantee  you  have  not  half  a  million  out  of  a  budget 
of  sixty-five  millions.  The  total  is  $444,408.  What  kind  of  a  proposition 
is  that  to  make  so  much  noise  about  when  we  arc  considering  a  budget  of 
sixty-five  millions?  I  have  heard  so  much  to-night  about  these  special  bills 
throughout  the  session  of  the  Assembly  as  well  as  in  this  session  that  I  deem 
it  wise  to  give  some  attention  to  the  proposition  and  to  call  the  attention  of 
the  Convention  to  the  fact  that  it  is  not  that  which  is  the  main  item  for  con- 
sideration. The  main  proposition  is  that  we  shall  have  proper  information ; 
revision  of  the  estimates  at  the  outside;  adequate  publicity  at  every  stage 
of  the  proceeding;  proper  deliberation  and  discussion  of  the  entire  budget; 
and  that  the  entire  budget,  so  far  as  possible,  shall  be  passed  all  at  one  time, 
when  every  item  of  the  budget  can  be  considered  in  the  light  of  every  other 
item;  and,  finally,  after  the  members  of  the  Legislature  have  given  their  at- 
tention to  the  needs  of  the  State,  let  them  give  their  attention  to  the  needs 
of  their  districts,  so  that  just  such  similar  bills  as  that  providing  bridges  that 
are  needed  because  of  the  State's  own  works,  repairing  of  institutions  that 
happen  to  be  in  the  districts  and  which  are  brought  directly  to  the  attention 
of  that  particular  member  more  than  any  other  member  of  the  Legislature, 
so  that  he  can  go  back  to  his  district  saying  he  has  done  his  duty,  and  if 
the  Governor  saw  fit  to  veto  it,  he  himself  has  given  concrete  expression  to 
what  he  thought  was  necessary  for  the  State  to  do. 

I  certainly  trust  that  this  budget  proposition  will  pass  and  that  it  will 
pass  imamended. 

Mr.  Quigg  —  Mr.  Chairman. 

Mr.  Sheehan  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Quigg. 

Mr.  Quigg  —  Mr.  Chairman,  Mr.  Hinman  asks  us  to  vote  for  the  budget  as 
it  stands  but  I  am  obliged  to  say  that  his  argument  has  added  very  consider- 
ably to  iny  embarrassments  in  the  desire  that  I  have  to  vote  for  it.  Mr. 
Latson,  making  the  argument  to  us,  which  he  has,  which  was  the  argument 
of  an  attorney  addressing  a  court,  has  also  added  to  my  troubles.  Mr.  Smith's 
proposition  lo-day  with  respect  to  the  Comptroller,  I  think,  deserves  attention, 
but  1  am  especially  troubled  by  the  function  that  the  Governor,  on  the  whole, 
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is  to  play  in  this  scheme  of  a  budget.  There  can  be  no  doubt,  I  suppose,  that 
every  member  of  this  Convention  believes  that  there  should  be  something  in 
the  nature  of  a  budget  adopted  here  and  that  it  should  originate  outside  of 
the  Legislature  and  should  be  ready  for  it.  But,  Mr.  Chairman,  there  can  be 
no  harm  in  going  slow  on  the  matter.  There  can  be  no  harm  in  the  Committee 
in  charge  of  it  taking  into  careful  consideration  what  has  been  said  in  this 
debate  and  in  amending  the  bill  so  that  it  will  represent  more  than  it  does 
now  a  consensus  of  opinion  in  this  Chamber. 

Mr.  Chairman,  I  do  not  suppose  that  the  Committee  needs  to  amend  the  bill 
at  ah  in  order  to  pass  it  here,  but  I  do  believe  that  it  needs  to  amend  it  con- 
siderably in  order  to  make  sure  of  the  votes  that  we  need  to  pass  this  instru- 
ment. 1  am  not  going  to  say,  as  Mr.  Wagner  had  the  audacity  to  say  to-day, 
that  if  we  pass  this  budget  the  Constitution  will  be  beaten.  Nobody  can  safely 
assume  the  prophetic  capacities  of  a  seventh  daughter  of  a  seventh  daughter 
and  make  much  headway  in  a  body  of  this  kind,  but  I  do  say  that  where  there 
is  widespread  objection  in  an  assemblage  of  this  kind  to  anything,  it  is  safer 
to  take  those  objections  into  consideration  and  to  get  something  that  will 
bring  about  more  harmony  of  opinion. 

Now  Mr.  Smith's  propositions  struck  me  as  being  very  sensible  —  if  not 
exactly  in  the  form  in  which  he  put  it  —  as  so  worthy  of  consideration  that 
I  hope  the  chairman  of  the  Committee  on  Finance  will  take  them  up  in  the 
spirit  in  which  I  know  Mr.  Smith  proposed  them.  I  have  looked  around  here 
to  see  signs  of  partisanship,  of  Democratic  sentiment  or  Republican  sentiment, 
and,  except  on  the  question  of  the  reapportionment,  which  was  a  political  mat- 
ter and  is  a  political  matter,  it  has  been  impossible  to  find  any.  And,  right  on 
that  subject,  I  have  got  to  say  this  for  Mr.  Smith,  that  when  it  came  to  the 
consideration  of  the  enlargement  of  the  Legislature  in  order  that  we  might 
provide  popular  representation  all  through  the  State,  and  especially  for  the 
benefit  of  New  York  city,  he  would  not  take  it?  Why?  Why,  he  said  he 
was  not  going  to  get  representation  for  New  York  at  the  expense  of  inefficiency 
in  the  Legislature,  and  that  he  wanted  a  smaller  one  and  that  bigger  Legis- 
latures would  be  ruinous.  That  stamped  him,  to  me,  as  a  man  who  was  try- 
ing to  help  us  pass  this  Constitution  and  not  to  embarrass  us  in  the  passage 
of  it.  And  considering,  as  I  do,  that  he  would  be  an  ornament  to  any  de- 
liberative assembly  anywhere,  I  hope  that  his  propositions  here,  which  I  know 
appeal  to  a  great  many  men,  and  a  great  many  Republicans,  Mr.  Stimson, 
will  receive  the  thoughtful  consideration  of  your  Conunittee  before  we  finally 
pass  this  bilL 

Now,  Mr.  Chairman,  I  want  to  say  something  about  the  Governor,  and 
with  respect  to  it,  I  must  tell  you  one  of  the  incidents  of  my  life  as  a 
reporter.  When  I  was  a  boy  and  a  reporter  and  getting  my  point  of  view 
about  all  kinds  of  things,  being  a  reporter,  it  was  my  good  fortune  to  have 
business  with  all  the  great  men  on  these  continents,  and  at  one  time  or 
another  I  saw  almost  every  such  man  and  talked  with  him  for  my  newspaper 
about  the  thing  that  was  then  engrossing  public  attention.  And  it  had  a 
tremendous  effect  on  my  point  of  view,  for  I  was  forming  that  point  of  view 
then. 

Now,  among  those  men  was  Sir  John  MacDonald  of  Canada,  I  suppose,  the 
greatest  man,  the  greatest  statesman,  that  has  been  produced  in  a  country 
which  certainly  cannot  be  said  to  be  deficient  in  the  production  of  able  men. 
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He  was  talking  about  this  very  thing,  the  matter  of  a  budget,  and  he  was 
contrasting  the  Canadian  system,  which  of  course  is  the  English  system,  with 
our  American  system,  showing  that  theirs  was  very  much  more  democratical, 
very  much  more  prompt  in  anticipating  the  wants  of  the  public  and  very 
much  more  prompt  in  effecting  them.  And  he  was  wondering,  as  he  told 
me,  why  we  could  not  have  a  President  or  Governors  in  this  coimtry  who 
would  be  as  the  Crown  is  in  Canada  —  and  I  am  using  his  own  words  as  I 
printed  them  at  the  time  —  a  front-door,  a  mere  front-door,  and  a  system 
with  the  responsibility  of  popular  sentiment  expressed  in  a  party  with  a 
prime  minister  who  was  the  focus  of  it  and  the  instrument  of  it.  And  he 
said  that  that  was  much  the  more  democratical  government.    Perhaps  it  is. 

I  made  this  answer  to  him,  which  I  make  to  Mr.  Stimson  about  this  plan: 
Our  people  are  not  used  to  it.  You  know  six  generations  have  been  working 
under  the  Constitution  that  we  have  now,  with  the  Governor  off  by  himself, 
separated  and  distinct;  with  the  Legislature  off  by  itself  and  forbidden  to  go 
anywhere  near  to  the  Governor,  and  the  judiciary  placed  off  by  itself,  the 
functions  of  each  of  them  separate.  And  six  generations  of  Americans,  and 
New  Yorkers  especially,  have  grown  up  under  that  system  and  they  are  used 
to  it  and  you  are  presenting  something  to  them  that  will,  I  think,  give  them 
pause.  Now  we  bring  in  a  lot  of  foreigners,  all  sorts  of  foreigners,  but  it  is 
only  a  little  while  before  they  have  become  used  to  thia  American  system 
of  ours  and  have  become  as  much  American  and  Anglo-Saxon  as  any  of  the 
rest  of  us  in  our  devotion  to  this  plan  of  keeping  these  functions  separated. 

Now,  Mr.  Stimson,  what  do  you  do?    When  you  provide  that  the  Governor 
shall  have  the  exclusive  originating  of  this  budget,  that  he   shall  get  his 
information  as  he  can  and  as  he  would  anyway  —  but  he  is  to  have  the 
exclusive  function  of  presenting  it  —  and  when  you  say  that  the  Legislature 
can  do  nothing  about  appropriations  until  it  is  based  on  his  plan,  then  you 
compel  precisely  what  you  provide  —  not,  as  Mr.  Hinman  expressed  it,  that 
the  Governor  might  go  to  the  Legislature  and  express  his  views.     He  can 
express  his  views  to  the  Legislature  now.    But  you  are  compelled  to  provide, 
in  order  to  carry  out  your  plan,  and  you  do  provide,  that  the  Governor,  the 
heads  of  departments  and  the  Comptroller  —  and  you  place  the  Governor  right 
along  with  the  heads  of  departments,  and  I  do  not  know  who  the  Comptroller 
is,  and  that  must  be  explained  before  I  can  vote  on  this  bill  intelligently  — 
"  The  Governor,  the  heads  of  such  departments  and  the  Comptroller  shall 
have  the  right,  and  it  shall  be  their  duty,  when  requested  by  either  house 
of  the  Legislature,  to  appear  and  be  heard  in  respect  to  the  budget  during 
the  consideration  thereof  and  to  answer  inquiries  relative  thereto.''     So,  for 
the  first  time,  I  think  it  must  be,  in  the  history  of  the  country  —  certainly 
for  the  first  time  in  the  history  of  this  State  —  and  we  have  a  proposition 
that  the  Legislature  may  say  to  the  Governor,  "  Come  here!"  and  the  Governor 
is  bound  to  come.    To  come  for  what  purpose?    If  all  of  the  powers  that  we 
hear  of  in  the  contemplation  of  the  Committee  on  Governor  and  Other  State 
Officers  are  to  be  concentrated  on  this  man,  then  for  the  purpose  of  saying  to 
the  Legislature  **  Do  it "  and  *'  You  must  do  it  '* —  and  I  listened  to  what  Mr. 
Hinman  said.    He  did  not  expect  to  prevent  log-rolling  by  this  bill;  he  simply 
expected  that  it  would  be  transferred  to  the  Governor  and  the  Legislature, 
instead  of  to  the  legislators  among  themselves.     So  you  are  going  to  have 
the  Governor  say  to  the  Legislature  if  he  comes  in  obedience  to  its  direction. 
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or  if  he  wishes  to  come,  for  you  provide  he  may  if  he  wishes  —  you  will  have 
him  going  to  the  Legislature  and  saying,  "Now,  do  it!",  and  "You  under- 
stand perfectly  well,  what  will  happen  to  any  of  you  if  you  do  not  do  it." 
And,  Mr.  Chairman  and  gentlemen,  whether  he  says  it  or  not,  that  is  what 
he  will  mean  and  that  is  what  they  will  know  he  means. 

Or,  if  it  happens  to  be  a  Legislature  of  a  different  political  faith  that 
expects  to  nm  him  down  and  knock  him  out,  then  he  goes  there,  in  obedi- 
ence to  their  directions,  to  be  heckled,  to  be  asked  impertinent  questions,  and 
it  is  bound  to  be  an  imdignified  treatment  of  the  Governor  of  this  State. 
Now  up  to  this  time  we  have  tried  to  keep  him  where,  if  he  chose  to  keep 
himself,  he  would  be  the  object  of  universal  respect.  Don't  let  us  put  him  in 
a  position  where  he  is  likely,  is  bound,  in  the  heat  of  partisanship,  to 
suffer  degradation,  to  suffer  insult,  to  suffer  disrespect.  We  ought  to  keep 
the  Governor  where  he  is  and  we  ought  to  keep  the  Legislature  where  it  is. 

We  cannot  change  our  American  system.  Certainly  you  ought  not  to 
change  it  by  any  hybrid,  hyphenated  attempt  to  make  a  system  that  is  half 
American  and  half  English. 

Now,  I  do  hope  that  the  Committee  will  give  further  consideration  to 
this  question  and  not  compel  us  to  vote  on  it  in  its  present  form.  There 
are  a  great  many  Republicans  who  do  not  want  to  do  it,  who  do  not  want 
to  defeat  you,  who  know  the  work  that  Mr.  Stimson  has  done,  who  know 
how  he  has  spent  all  these  months  working  at  this,  and  who  know  the  con- 
sideration, the  thought,  the  earnest  thought  that  he  has  given  to  it. 

We  don't  want  to  vote  against  it,  and  yet  we  don't  like  this  provision 
about  the  Governor  and  the  Governor's  powers  and  the  Governor  being 
forced  to  go  to  the  Legislature,  or  having  the  right  to  tramp  in,  as  Crom- 
well did,  and  say  "  get  you  gone  for  better  men." 

We  don't  want  to  be  asked  to  do  that,  and  I  hope  in  the  interests  of 
harmony  here,  and  harmony  that  will  include  him,  harmony  that  will  in- 
clude Mr.  3mith,  for  after  his  presentation  of  his  ideas  and  their  accept- 
ance here  in  some  form  or  another  we  do  not  expect  him  to  go  out  and 
try  to  defeat  this  Constitution  because  he  is  not  that  kind  of  a  man  who  would 
attempt  to  do  it  either;  but  I  do  hope  in  the  interest  of  getting  the  result 
that  is  more  in  atune  to  all  our  consciences  and  feelings  the  matter  will  re- 
ceive some  further  consideration. 

Mr.  Sheehan  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Sheehan. 

Mr.  Sheehan  —  Mr.  Chairman,  I  am  heartily  in  favor  of  a  budget  system. 
If  this  proposal  cannot  be  improved,  I  will  vote  for  it,  as  it  stands  upon  our 
flies.  If  I  have  to  make  a  choice  between  a  budget  prepared  by  the  Legis- 
lature and  a  budget  prepared  by  the  Governor,  I  will  vote  for  a  budget 
prepared  by  the  Governor,  and  I  do  this  largely  because  of  my  ten  years' 
experience  in  legislative  councils. 

No  experiment  can  make  matters  worse  than  they  are.  When  in  1885 
I  first  entered  this  chamber  and  occupied  a  seat  here,  the  administrative 
expenses  of  the  State  were  seven  millions  of  dollars.  To-day  they  are  forty- 
two  millions  of  dollars. 

The  statement  of  that  proposition  demonstrates  the  urgent  necessity  for 
some  radical  change  in  working  out  a  financial  policy  for  the  government  of 
the  State. 
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t  do  not  expect  to  see  the  financial  affairs  of  this  State  economically 
administered.  I  never  expect  to  see  the  marvelous  results  in  State  or  govern- 
mental administrations  that  we  are  constantly  witnessing  in  the  conduct  of 
our  great  business  and  industrial  concerns. 

Extravagance  in  governmental  expenditure  is  one  of  the  penalties  we 
pay  for  our  liberties.  But  when  we  see  the  annual  expenditures  of  the 
State  increased  in  thirty  years  from  seven  millions  to  forty-two  millions 
of  dollars  the  fault  cannot  be  wholly  attributed  to  extravagance  upon  the 
part  of  the  Legislature. 

It  is  the  result,  Mr.  Chairman,  in  my  judgment,  of  a  combination  of 
extravagances,  inefficiency  and  unwieldy  distribution  of  power.  This  plan 
jthat  we  have  before  us  may  not  put  an  end  to  extravagance.  I  do  not 
believe  it  will.  But  it  does  make  for  more  eflBciency  and  more  publicity  and 
does  permit  the  fixing  of  responsibility  which  is  always  desirable. 

I  do  not  believe  in  unlimited  concentration  of  executive  power,  for  outside 
of  the  principle  involved,  we  have  had  governors  wholly  unfitted  to  grasp 
the  infinite  machinery  involved  in  the  administration  of  the  affairs  of  a  great 
commonwealth  like  ours.  We  are  probably  going  to  have  such  governors 
again;  and  it  is  with  that  thought  in  mind  that  I  desire  to  offer  a  suggestion 
that  may  not  stand  the  light  of  debate,  which  I  may  repudiate  myself  after 
the  matter  is  discussed,  if  it  is  -considered  worthy  of  discussion;  and,  there- 
fore, Mr.  Chairman,  I  should  like  to  send  to  the  desk  a  suggestion  in  the  form 
of  a  Proposed  Amendment  which  I  will  ask,  with  your  permission,  to  have  the 
clerk  read. 

The  Chairman  —  The  clerk  will  read  the  Proposed  Amendment. 

The  Secretary  —  By.  Mr.  Sheehan :  Amend  proposed  constitutional  amend- 
ment. Printed  No.  778,  as  follow^: 

Page  1,  strike  out  eleven  and  insert  in  italics  as  a  paragraph  the  following: 

Public  hearings  on  such  estimates  shall  be  called  by  the  Governor,  and  there 
shall  be  associated  with  him  at  such  hearings  the  Lieutenant-Governor,  the 
Comptroller,  the  Attorney-General,  the  Temporary  President  of  the  Senate, 
the  Senator  receiving  the  next  highest  number  of  votes  for  Temporary  Presi- 
dent of  the  Senate,  the  Speaker  of  the  Assembly  and  the  member  of  Assembly 
receiving  the  next  highest  number  of  votes  for  Speaker.  The  Governor  shall 
require  the  attendance  of  heads  of  departments  and  their  subordinates  anTT 
such  estimates  shall  be  revised  according  to  the  judgment  of  a  majority  of 
such  officers.  If  the  Governor  shall  not  concur  in  such  revision  he  shall 
make  separate  itemized  estimates  of  the  financial  needs  of  the  State,  except 
for  the  Legislature  and  the  judiciary. 

Page  two,  strike  out  lines  one  and  two. 

Page  two,  line  twelve,  after  "  certified "  insert  in  italics  "  including  the 
separate  itemized  estimates  if  any  made  by  the  goveraor." 

Page  three,  line  fourteen,  strike  out  "  that ". 

Page  three,  line  fifteen,  after  ".judiciary"  insert  in  italics  "and  items 
of  estimates  submitted  in  which  he  did  not  concur,  which  ". 

Mr.  Sheehan  —  Mr.  Chairman,  if  the  present  expectation  is  realized,  we  are 
to  have,  as  the  sole  elected  officers  of  the  State  a  Governor  and  a  Lieutenant- 
Governor,  a  Comptroller,  and  an  Attorney-General.  Under  this  suggestion, 
the  budget  — 
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Mr.  Oullinan  —  Mr.  President,  I  would  like  to  ask  the  gentlemaii  fl  qllestiolli 
What  are  we  to  understand  by  your  expression  "  If  the  present  expectations 
are  to  be  realized  "  ? 

Mr.  Sheehan  —  I  will  answer  the  gentleman  from  Oswego,  that  it  is  com- 
mon report,  and  has  been  for  weeks  published  in  the.  newspapers  and  not 
contradicted,  that  the  Committee  dealing  with  that  subject  is  to  report  a 
proposition  to  the  effect  I  have  stated. 

Mr.  Cullinan  —  That  is  the  only  basis  for  your  statement? 

Mr.  Sheehan  —  I  think  it  has  substantial  authority  behind  it. 

Now,  Mr.  Chairman,  under  this  suggestion,  the  budget  would  be  prepared 
by  these  four  elected  State  officers  acting  in  conjunction  with  the  President 
pro  tem  of  the  Senate,  the  Speaker  of  the  Assembly,  and  the  minority  leaders 
of  the  Senate  and  Assembly.  The  estimates  are  to  be  revised  according  to 
the  judgment  of  a  majority  of  those  officers.  But  if  the  Governor  shall  not 
concur  in  such  revision,  he  may  make  a  separate  itemized  estimate  of  the 
financial  needs  of  the  State,  and  as  to  items  which  the  Governor  does  not 
concur  in,  this  proposition  of  mine  gives  him  the  right  to  veto.  The  point 
of  the  suggestion  is  that  the  Governor  shall  in  the  first  instance  consult  with 
the  elected  State  officers  and  with  the  experienced  leaders  of  the  Senate  and 
the  Assembly.  The  thought  came  to  me  largely  because  of  the  experiences  I 
have  had  sitting  as  a  member  of  the  Judiciary  Committee  and  of  the  Com- 
mittee on  Legislative  Powers.  I  have  seen  men  who  have  come  before  those 
various  committees  subjected  to  severe  and  intelligent  questioning  by  mem- 
bers of  the  committee,  and  I  have  seen  the  Chairman  of  those  committees 
benefited  largely  as  the  result  of  the  advice  received  from  the  members  of 
thoae  conmdttees  and  by  reason  of  the  questions  that  had  been  put  to  the 
witimesses  before  the  committees. 

I  cannot  help  but  think,  Mr.  Chairman,  that  it  might  be  a  profitable  thing 
for  the  State  if  we  had  a  budget  committee  composed  of  experienced  men 
like  I  speak  of  who,  when  gentlemen  come  before  the  body  asking  for  appro- 
priations would  have  the  ability  and  the  courage  to  get  at  the  truth.  The 
hearings  being  public,  the  public  would  be  informed  not  only  of  the  reasons 
why  the  appropriations  were  asked,  but  the  reasons  then  given  by  the  mem- 
bers of  the  budget  committee  why  they  probably  should  be  disapproved.  In 
other  words,  Mr.  Chairman,  my  sole  thought  is  to  see  if  we  cannot  give  the 
Governor  the  power  —  practically  the  power  that  Mr.  Stimson  aims  to  give 
him,  but  associate  with  him,  for  his  guidance  and  for  the  benefit  of  the  State, 
this  body  of  experienced  men. 

Now,  as  I  said  before,  Mr.  Chairman,  the  thought  is  new;  I  don't  know, 
when  we  get  through  with  it,  that  I  am  willing  to  stand  sponsor  for  it;  I 
am  hardly  prepared  to  offer  it  as  an  amendment;  I  make  it  as  a  suggestion, 
as  to  whether  or  not,  on  the  whole,  we  cannot  surround  the  Governor  with  a 
body  of  men  who  can  help  him  prepare  this  estimate.  If  we  do  it,  it  seems 
to  me  the  result  will  be  beneficial  to  all. 

Mr.  Byrne  —  Mr.  Chairman. 

Mr.  D.  Nicoll  —  Mr.  Chairman. 

Mr«  Cullinan  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Byrne. 
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Mr.  Byrne  —  Mr.  Chairman  and  Gentlemen,  I  had  no  more  idea  when  I  en- 
tered tiiis  Chamber  this  morning  and  took  my  seat  and  looked  over  at  Mr. 
Stimson  and  listened  to  his  presentation  of  this  amendment,  that  before  I 
went  home  to-night  I  would  speak  on  it  than  I  thought  that  I  would  fly.  But 
I  cannot  keep  my  seat  any  longer. 

Senator  Brackett  this  afternoon  said  that  the  faggots  were  gathered  and 
the  fire  was  burning.    I  suppose  he  meant  Roma  locuta  est  ,  Rome  hav- 

ing spoken,  it  is  all  over.  I  don't  think  so.  I  don't  think  so.  I  am  unwill- 
ing to  believe  that  when  suggestions  of  the  character  of  those  that  have  been 
made  regarding  this  bill,  have  been  advanced  in  a  body  of  this  character  — 
that  any  set  of  men  in  this  Convention  are  unwilling  to  change  their  views. 

If  ever  I  want  someone  —  I  hope  Mr.  Hinman  won't  feel  that  I  mean  any 
offense;  I  don't  —  but  if  I  wanted  to  get  a  cause,  I  hope  you  would  argue 
against  me.  I  wondered  as  I  listened  to  the  gentleman,  Mr.  Chairman, 
whether  his  speech  was  prepared  before  he  had  modified  his  views,  as  lie 
said,  or  afterwards.  At  times,  when  I  heard  him  say  that  Grovernors  have 
preached  economy  and  practiced  extravagance,  I  thought  he  was  talking  in 
favor  of  Mr.  Smith's  and  Mr.  Wagner's  suggestions.  And  then,  later  on, 
when  he  said,  why,  it  won't  stop  log-rolling,  it  will  only  change  the  venue, 
when  Mr.  Stimson's  idea  was  to  stop  that  very  thing,  again  I  thought  he  was 
talking  against  the  bill.  Gentlemen,  this  is  a  very  serious  subject,  as  Mr. 
Latson  says.  It  is  a  subject  that  we  should  think  well  upon  before  deciding, 
and  I  want  to  say  this  to  you  at  this  time.  I  hope  you  won't  think  I  am 
attempting  to  lecture;  I  am  not.  We  are  to  make  a  Constitution  which  the 
people  want,  and  not  one  which  we  think  they  want. 

Now  several  things  have  been  pointed  out  here.  Of  course,  as  far  as  those 
bills  which  have  been  spoken  of  are  concerned,  I  meant  to  refer  to  that, 
which  Mr.  Hinman  calls  State-wide  bills,  and,  by  the  way,  he  was  wrong  on 
that  proposition  by  a  ratio  of  nearly  sixteen  to  one.  He  said  only  one  went 
through  and  there  happened  to  be  seventeen. 

Now  certain  things  were  pointed  out  here  to-day:  The  necessity  of  a  budget, 
I  assume  we  all  agree  upon  that.  But  the  question  whether  the  Governor 
shall  be  the  one  to  initiate  that  is  a  very  serious  one.  ''There  is  safety  in 
niunbers"  says  Rory  O'More.  I  think  there  is  safety  in  a  number  of  people 
initiating  a  thing  of  this  importance.  Governor  Sheehan  has  suggested  a 
board.  Well,  call  it  board,  or  body  if  you  like.  Mr.  Hinman  says  the  Comp- 
troller is  not  big  enough  to  resist  the  pressure  that  would  be  brought  to  bear 
upon  him.  What  would  make  the  Governor  big  enough  to  resist  the  pressure 
that  would  be  brought  to  bear  upon  him?  I  think  it  advisable  to  put  this ' 
in  some  board.  It  is  merely  a  suggestion,  I  am  not  as  afraid  as  Governor 
Sheehan  has  said.  The  Governor,  the  Comptroller,  the  chairman  of  the  Ways 
and  Means  Committee  and  the  chairman  of  the  Finance  Committee;  let  them 
initiate  the  budget.    That  would  not  require  a  great  change  in  this  matter. 

And  then  there  is  another  question  presented.  You  say  the  object  of 
it  was  to  prevent  the  passage  of  bills  such  as  referred  to  by  Mr.  Smith  this 
noon.  But  it  doesn't  prevent  it.  He  has  asked  the  question  of  several  people 
and  it  has  not  been  answered.  No  one  who  has  spoken  in  favor  of  it  has 
answered  the  questions  he  asked.  It  is  not  going  to  prevent  the  very  thing 
you  say  you  want  it  to  prevent  and  therefore  I  say  let  those  bills  if  they  are 
to  come  in,  I  have  no  objection  to  that,  be  passed  only  by  a  two-thirds  vote. 
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Now  again  you  say  that  the  Governor,  the  heads  of  departments,  et  cetera, 
shall  have  the  right  and  it  shall  he  their  duty  when  requested  by  either 
house  of  the  Legislature  —  well  that  means  of  course  by  a  majority  of  that 
House.  Why  limit  it  to  the  majority?  The  minority  would  be  more  likely 
to  ask  questions  more  pertinent  than  the  majority  at  times.  Majorities  are 
not  always  right.  I  remember  when  a  little  boy  at  school,  one  of  the  first 
little  pieces  I  ever  learned,  spoke  about  a  minority.  The  greatest  heroes  of  this 
world  have  been  in  the  minority.  Gentlemen,  the  minority  should  be  permitted 
if  they  think  it  necessary  to  call  in  the  Governor  or  the  heads  of  departments. 
That  is  if  you  are  going  to  let  this  initiate  with  the  Governor.  I  sincerely 
trust  that  you  are  not. 

Now  in  conclusion,  gentlemen,  I  have  only  this  to  say: 
Mr.  Quigg  has  suggested  some  sort  of  a  compromise.    I  think  it  will  be  very 
simple  to  make  some  slight  changes  in  this  amendment  for  which  we  can  all 
vote.    I  sincerely  trust  that  that  will  be  done. 
Mr.  D.  NicoU  —  Mr.  Chairman. 
The  Chairman  —  Mr.  NicoU. 

Mr.  D.  Nicoll  — As  one  of  the  members  of  the  Finance  Committee,  represent- 
ing a  minority  of  the  Committee,  I  should  like  to  say  a  few  words  upon  the 
general  subject,  without  taking  up  at  present  the  various  amendments  which 
have  been  suggested. 

Upon  the  suggestion  of  Mr.  Stimson,  I  might  say  that  with  one  exception 
the  Committee  was  unanimous  in  presenting  this  report  to  the  Convention. 
By  that  I  do  not  mean  to  say  that  all  of  the  Committee  agreed  at  once  upon  the 
various  provisions  which  are  found  in  the  article,  but  we  have  reached  the 
result  submitted  after  a  most  patient  examination  of  the  question  and  the 
most  deliberate  interchange  of  views.  Now,  when  we  assembled  we  were  con- 
fronted with  the  fact,  known  to  all,  that  during  the  past  two  decades  the 
governmental  expenses  of  nation.  State  and  municipality  have  increased  out 
of  all  proportion  to  the  increase  of  population,  or  to  the  increase  of  wealth, 
and  that  has  been  due  in  large  measure  to  what  was  testified  before  the  Com- 
mittee as  reckless  extravagance  and  wasteful  government. 

And  the  problem  presented  to  the  Committee  was  whether,  with  all  that 
knowledge  staring  us  in  the  face,  we  should  pass  it  by  and  do  nothing, 
leave  things  as  they  are,  let  extravagance  run  on,  until  representative  govern- 
pient  proved  itself  to  be  a  failure,  or  whether  we  should  do  what  we  could 
to  devise  some  machinery  for  putting  a  stop  to  it. 

Under  the  guidance  of  the  Chairman  of  the  Committee,  Mr.  Stimson, 
we  addressed  ourselves  to  the  task,  and  I  want  to  say  to  you,  members  of 
this  Committee,  that  no  man  who  sat  on  this  Committee  of  Finances  could 
possibly  resist  the  testimony  which  was  produced  before  it.  It  was  the  most 
complete  case  I  have  ever  heard  of: 

AVe  had  two  Presidents  of  the  United  States,  representing  two  political 
parties;  two  governors  of  opposite  political  faith,  distinguished  legislators, 
both  National  and  State,  of  both  parties;  economists  and  publicists  of  world- 
wide reputation,  and  all  of  them  agreed  —  all  of  them  agreed  that  some 
such  new  machinery  as  this  was  necessary  if  we  were  to  check  the  ever- 
growing tendency  towards  extravagance  in  government. 
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In  addition  to  that  we  had  the  benefit  of  the  mature  conclusions  of  a 
great  many  of  the  members  of  this  Convention,  who  presented  their  amend- 
ments and  addressed  us  in  support  of  them.  There  was  Mr.  R.  B.  Smith, 
Mr.  A.  E.  Smith,  Mr.  Austin,  and  Mr.  Saxe,  and  many  others,  all  of  whom 
had  been  studying  this  subject  from  different  angles  and  who  enforced  their 
conclusions  upon  us  with  well-reasoned  and  well-seasoned  arguments. 

And,  we  were  aided  in  our  deliberations  by  the  Chairman  of  the  Committee, 
of  whom,  in  justice,  I  may  say,  that  no  man  ever  entered  upon  so  great 
a  task  with  more  enthusiasm,  more  interest,  more  tact,  more  good  nature, 
than  he  did  through  the  extended  sessions  of  the  Committee. 

And  now,  gentlemen,  out  of  all  that  testimony,  and  from  these  suggestions 
in  and  out  of  this  Convention,  we  produce  this  article.  It  is  a  mistake  to 
suppose  that  intense  deliberation  has  not  been  given  to  every  aspect  of  it. 
It  is  no  exaggeration  to  say  that  every  sentence  and  every  word  in  that 
article  has  been  discussed  and  argued  and  fought  over  in  the  Committee  on 
State  Finance.  Every  one  of  the '  suggestions  and  objections  raised  here, 
from  everybody,  every  person  who  has  spoken  since  this  amendment  has 
been  before  the  House,  was  before  the  Committee  and  most  earnestly  de- 
bated and  discussed. 

Now,  what  did  we  undertake  to  discover  first?  And  that  is,  what  were 
the  infirmities  of  the  present  system.  For,  unless  we  discover  obvious  in- 
firmities in  the  present  system,  it  is  manifest  there  was  no  reason  for 
changing. 

Certainly,  no  member  of  that  Committee  was  inspired  by  a  desire  to 
change  for  change's  sake. 

I  should  say  the  feeling  was  just  the  opposite.  The  question,  there- 
fore, were  what  the  infirmities,  if  there  were  any  in  the  present  system? 
And  those  infirmities,  as  we  came  to  discover  them,  were,  first,  a  lack  of  pub- 
licity, too  much  secret  and  invisible  government  in  making  up  so  important 
a  matter  as  a  budget. 

That  has  been  well  pointed  out  by  the  Chairman  of  the  Committee  on 
Ways  and  Means  in  the  last  Legislature  who  makes  an  acknowledgment  of 
it  to  us. 

Then,  the  next  thing  that  we  discovered,  the  next  infirmity  of  the  present 
system  was  lack  of  deliberation,  intensified,  as  we  all  know  now,  by  the  use 
of  the  emer/^ency  message  in  the  last  and  closing  hours  of  the  session. 

But,  we  found  throughout  the  whole  business  of  making  the  budget, 
in  and  out  of  the  Legislature,  and  in  the  Executive  Chamber  a  lack  of 
that  deliberation  which  so  important  a  subject  as  this  requires. 

And  next  we  found  that  there  was  a  lack  of  a  formal  opportunity  to  criti- 
cise; that  is,  a  lack  of  an  opportunity  for  one  branch  of  the  government  to 
criticise  the  other;  and  those  being  the  manifest  evils  of  the  system,  our 
effort  was,  so  far  as  we  could,  to  redress  them,  and  to  make  it  impossfible  to 
continue  them  in  the  future  government  of  the  State. 

Now,  this  amendment,  considered  as  a  whole,  is  designed  to  correct  those 
evils  and  to  establish  in  our  government  that  system  of  executive  budget 
making,  subject  to  the  criticism  of  the  Legislature,  which,  as  experience  has 
shown,  is  a  necessary  safeguard  in  the  administration  of  all  democracies. 

Now,  what  are  the  objections  to  it  that  have  been  made?    Some  say  it  is 
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too  radical.  Mr.  Quigg  has  just  said,  why,  six  generations  are  used  to  the 
legislative  budget.  It  will  be  a  shock  for  the  State  to  discover  that  there 
is  a  change  from  a  legislative  to  an  executive  budget. 

I  certainly  am  not  in  favor  of  any  radical  measures  in  this  Convention. 
I  am  quite  aware  of  the  fact  that  like  previous  Conventions,  we  were  called 
together  by  a  very  slender  minority  of  the  people;  and  that  we  have  no  war- 
rant for  doing  anything  that  is  radical,  much  less  revolutionary. 

But,  is  there  anything  radical  about  this?  What  have  we  done?  The 
burden  of  making  a  budget  now  rests  upon  the  Legislature.  We  have  trans- 
ferred that  burden  to  the  Executive.  The  Legislature  now  initiates  it. 
Under  our  proposal  the  Governor  will  initiate  it.  In  other  words,  w6  have 
at  last  put  the  horse  before  the  cart  instead  of  keeping  the  cart  before  the 
horse.  I  find  nothing  very  radical  about  that.  The  Governor  retains  his 
full  powers.     The  Legislature  retain  theirs. 

But  we,  at  last,  have  made  a  start  in  budget  making  from  the  source  in 
which  it  ought  to  come. 

Some  other  objector  says  the  duty  ought  not  to  rest  upon  the  Governor 
at  all.  One  says  upon  the  Comptroller.  It  seems  to  me  that  the  Governor 
is  a  much  more  suitablei  person  to  initiate  the  budget,  as  the  head  of  the 
State,  than  the  Comptroller,  and,  if  possible,  we  desire  in  this  system,  to 
reserve  to  the  Comptroller  the  power  of  criticism  and  auditing,  instead  of 
the   power  of  initiation. 

Others  say,  don't  have  the  Governor  alone;  have  a  board,  and  I  am  bound 
to  say  there  was  a  time  in  the  course  of  our  deliberations  when  I  was  cap- 
tivated with  that  idea.  I  thought  it  would  be  better  to  have  a  board,  and 
perhaps  a  board  made  up  of  some  of  the  ofl&cers  indicated  in  the  amendment 
by  Mr.  Sheehan. 

The  difficulty  about  that  was  that  that  was  tried  under  the  statute  of 
1913,  and  proved  to  be  inoperative.  And,  another  objection  was  that  if  you 
do  not  divide  the  responsibility  between  the  different  heads  of  departments, 
you  fail  to  fix  it  where  it  belongs. 

Now,  other  objectors  say  why,  you  are  making  a  great  figure  of  the  Gov- 
ernor. You  are  magnifying  him.  I  heard  my  friend,  Mr.  Wagner,  in  his 
eloquent  speech  say,  that  we  were  going  to  make  him  a  superman,  a  man 
from  Mars.  On  the  other  hand,  Mr.  Quigg  says  the  difficulty  about  this 
scheme  is  that  we  are  going  to  belittle  the  Governor  and  if  you  do  it,  he 
will  amount  to  nothing. 

Now,  which  is  it?  The  fact  of  the  matter  is,  gentlemen,  we  are  going 
to  do  neither  one  or  the  other.  We  are  not  going  to  make  the  Governor 
greater  or  the  Legislature  less  great. 

The  great  mistake  in  the  discussion  has  been  in  assuming  that  the  Gov- 
ernor has  no  legislative  power.  Why,  the  Grovemor  has  legislative  powers 
now.  When  he  exercises  the  veto  he  exercises  legislative  power  in  the  high- 
est; sense  and  in  that  regard  he  is  acting  in  co-operation  with  the  Legisla- 
ture. So  I  say  there  is  nothing  extraordinary  or  novel  or  radical  about  it, 
and,  after  all,  why  should  not  the  Governor  of  the  State,  having  prepared  a 
budget  under  the  instructions  of  the  Constitution  be  subject  to  examination 
by  the  Legislature?  I  am  assuming  that  the  men  who  go  to  the  Legislature 
are  our  average  citizens.  I  am  not  going  to  assume  that  they  are  either 
going  to  blindly  follow  the  lead  of  the  Governor  or  that  they  are  going  to 
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desert  him.    It  is  a  monstrous  assumption  and  ought  not  to  be  a  basis  of 
any  of  our  calculations. 

Now,  gentlemen,  there  is  one  aspect  of  this  case  which  has  caused  me  some 
concern,  and  that  is  the  provision  which  allows  the  Legislature,  after  the 
budget  has  been  adopted,  to  proceed  to  the  passage  of  special  and  local  bills. 
All  of  that  has  been  carefully  considered  in  the  committee.    I  have  had  my 
day  there.    I  presented  my  judgment  and  my  opinicms  were  most  amiably  and 
patiently  entertained  and  considered  by  the  other  members  of  the  committee. 
I  thought  I  saw  that  after  we  adopted  this  instrument  we  might  not  ac- 
complish the  result  that  we  were  aiming  at.    I  had  in  mind  our  unfortunate 
experience  in  the  Constitution  of  1894,  where  we  gave  emergency  power  to 
the  Governor,  or  gave  him  authority  to  eend  in  messages  in  case  of  neces- 
sity, and  that  power  was  so  perverted  that  it  was  made  the  instrument  and 
the  chief  instrument  by  common  concession  of  extravagant  l^islation  and  it 
seemed  to  me  that  under  those  circumstances  and  in  order  to  make  sure 
that  this  constitutional  provision  might  not  be  defeated  by  those  who  are 
always  eager  and  anxious  to  accomplish  their  purposes  notwithstanding  the 
prohibitions  of  the  fundamental  law,  it  was  better  that  the  Legislature  should 
not  have  the  power  to  pass  the  local  and  special  bills  after  the  adoption  of 
the  budget  except  by  a  two-thirds  vote.    But  it  has  been  pointed  out  by  the 
Chairman  of  the  Committee  and  to  a  great  extent  accepted  by  me  as  a 
satisfactory  explanation  that  the  effect  of  compelling  the  adoption  of  the 
budget  and  postponing  the   consideration  of   special   and  local  bills   would 
necessarily  minimize  that  evil,  and  that  that  was  a  better  solution  of  the 
problem  than  taking  away  from  the  Legislature  their  power  of  initiative. 

Now  certainly  this  Convention  so  far  has  not  done  anything  to  magnify 
the  Governor  or  to  minimize  the  power  of  the  Legislature.  And  up  to  date 
we  have  fthorn  the  Governor  of  one  of  his  powers,  namely,  the  sending  in  of 
the  constant  necessity  or  emergency  messages.  We  have  taken  that  away 
from  him.  Now  we  are  providing  in  this  article  that  the  Governor  shall  sub- 
mit himself  and  the  heads  of  his  departments  to  the  examination  of  the 
Legislature.  Who  can  say  that  those  acts  magnified  the  power  of  the 
Governor. 

Certainly  we  have  done  nothing  to  minimize  the  Legislature.  One  of  the 
first  acts  of  this  Convention  was  to  give  the  Legislature  the  right  to  assemble 
without  the  power  of  the  Governor,  greatly  increasing  the  grant  of  power. 
Not  only  that,  showing  our  good-will  and  confidence  in  the  Legislature,  we 
have,  by  a  vote  of  over  a  hundred,  increased  the  salaries  of  its  members. 
Where  do  you  find  in  the  proceedings  of  the  Convention  so  far,  or  as  medi- 
tated, any  discrimination  against  the  legislative  branch  of  the  government? 

Now,  gentlemen,  of  course  no  amendment  is  necessarily  perfect.  Do  as 
well  as  you  will,  it  is  quite  reasonable  to  expect  when  you  come  out  in  the 
Convention  suggestions  will  be  made,  and  that  some  may  be  foimd  to  be 
valuable.  And  I  want  to  say,  so  far  as  any  of  them  that  have  been  proposed 
up  to  the  present  time  are  concerned,  every  one  of  them  have  been  carefully 
digested'  and  considered  by  the  members  of  this  Committee  and  we  have  pro- 
posed this  amendment  in  the  full  faith  and  confidence  that  we  shall  be  doing 
something  towards  checking  the  acknowledged  extravagance  of  the  State 
government.    We  do  not  think  that  we  have  solved  the  riddle  of  the  universe. 
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We  do  not  believe  that  by  what  we  have  done  we  are  going  to  bring  about 
the  millennium.  We  are  all  perfectly  well  aware  that  human  nature  will  go 
on  hereafter  juat  as  it  has  gone  on  before  and  that  you  cannot  make  a  man 
over  by  Constitutions  or  laws.  We  have  devised,  we  think,  an  automatic 
machine  to  check  extravagance,  but  the  decision  will  still  rest  with  "the 
man  behind  with  the  gun."  But  we  think,  we  believe,  that  as  a  result  of  all 
our  efforts  we  have  done  something  which  is  entitled  to  the  prompt  considera- 
tion of  the  Convention,  and  which  will,  if  adopted,  prove  of  lasting  benefit 
to  the  State. 

Mr.  Wiggins  —  Mr.  Chairman. 
The  Chairman  —  Mr.  Wiggins. 

Mr.  Wiggins  —  I  think  it  is  generally  conceded  by  the  members  of  this 
Convention  that  the  establishment  of  a  budget  system  would  meet  with  the 
approval  of  the  members  and  of  the  people  of  the  State  of  New  York.  From 
the  examination  which  I  have  made  of  the  budget  as  proposed  by  the  bill 
introduced  by  Mr  Stimson,  I  am  impressed  with  the  fact  that  it  is  a  ver/ 
meritorious  measure,  but  when  Mr.  Sheehan  was  speaking  a  few  momenta 
ago  he  was  usk^d  by  Mr.  CuUinan  as  to  where  he  obtained  the  information 
which  he  had  that  there  would  be  four  heads  of  the  departments,  and  it 
aroused  in  my  mind  an  inquiry  and  a  doubt  which  never  before  had  existed, 
and  that  is,  how  many  departments' are  there  to  be?  Are  the  heads  of  those 
departments  to  be  appointive  or  elective? 

I  understand  that  the  chairman  of  the  Finance  Committee  and  the  chair- 
man of  the  Committee  on  Governor  and  Other  State  Officers  are  on  speaking 
terms  and  see  each  other  occasionally  and  I  assume  that  they  commune  with 
each  other  upon  the  subject,  and  I  think  that  they  should  take  the  members 
of  this  Convention  into  their  confidence,  as  they  have  Mr.  Sheehan,  and  say 
to  us,  "There  are  the  cards  upon  the  table;  there  are  the  number  of  officers 
to  be  selected;  there  are  the  heads  of  the  departments  whom  we  referred  to  in 
this  very  meritorious  measure.     These  are  the  men  in  whom  you  will  vest 
this  power  and  authority,'* — so  that  we  may  intelligently  pass  upon  that 
subject  with  the  full  knowledge  of  who  these  officers  may  be.    It  seems  to  me 
t^at  the  gentlemen  of  this  Convention  deserve  that  confidence  from  the  mem- 
bers of  both  of  these  committees. 
Mr.  Stanchfield  —  Mr.  Chairman. 
The  Chairman  —  Mr.  Stanchfield. 

Mr.  Stanchfield  —  Mr.  Chairman,  and  Gentlemen  of  the  Convention,  as 
a  member  of  the  Committee  on  State  Finances,  and  a  sponsor  for  the  principle 
embodied  in  this  amendment,  I  desire  to  say  a  final  word  in  its  behalf.  This 
Committee  consisted  of  seventeen  members  of  this  Convention.  The  amend- 
ment we  are  proposing  to  you  as  a  result  of  our  labors  has  behind  it  the 
brain,  the  purpose,  the  study  and  the  conscientious  labor  of  sixteen  of  the 
seventeen  m^nbers.  I  desire,  upon  the  threshold  of  my  argument,  to  have 
that  fact  linger  in  your  ears.  We  had  advice  from  men  learned  in  every 
branch  of  finance.  We  approached  the  consideration  of  this  subject  with 
minds  free  from  bias,  untarnished  by  prejudice,  with  a  single  and  a  sole  desire 
to  give  to  this  Convention  and,  through  it,  to  the  people  of  the  State,  a  safe- 
guard against  graft  and  scandal  in  the  finances  of  this  State  in  the  future. 
The  scant  vote  that  brought  this  Convention  into  being  is  pregnant  with 
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deep  significance.  It  attests  beyond  the  pale  of  debate  that  the  great  ma- 
jority of  the  people  of  this  State  were  satisfied  to  live  another  twenty  years 
under  the  Constitution  of  1894. 

There  are  in  the  public  mind  to-day  three  topics  of  supreme  importance 
in  which  the  people  of  this  State  are  interested.  One  is  the  reorganization 
of  the  finances  of  the  State;  another  is  judicial  reform  so  as  to  dispense  with 
the  law's  delays;  and  the  third  is  to  have  conferred  upon  cities  the  right  of 
home  rule.  I  state^  without  fear  of  successful  contradiction,  that,  of  t&e« 
three,  the  most  important  topic  is  the  reorganization  of  the  financial  methods 
of  this  State.  We  have  endeavored  in  this  amendment  as  proposed  to  you 
not  unduly  to  exalt  the  Executive,  not  improperly  to  cut  off  and  curtail  and 
lessen  the  dignity  or  the  power  of  the  legislative  branch  of  the  government. 
Quite  the  contrary.  What  boots  it  here  how  many  departments  are  to  make 
up  an  estimate  and  hand  it  in  to  the  Governor  of  this  State  in  November  o? 
every  year? 

What  difference  does  it  make  with  reference  to  the  propriety  of  the 
adoption  of  this  amendment  whether  there  be  three,  four,  eight  or  ten?  All. 
that  we  seek  here  is  for  a  principle,  and  that  is  to  devolve  upon  the  Executive 
of  this  State  the  responsibility  for  the  initiation  of  the  financial  policy  of 
the  year.  And  with  that  responsibility  we  must,  in  common  fairness,  confer 
corresponding  and  proportionate  power.  The  system  to  which  we  are  address- 
ing your  attention  is  simple  in  the  extreme.  The  Governor  of  the  State  has 
the  right  to  ask  from  the  various  departments  irrespective  of  their  num- 
ber, that  represent  all  branches  of  the  State  government  outside  the  judicial 
and  the  legislative.  And  when  they  have  presented  to  him,  whether  under 
oath  or  by  an  oral  statement  or  over  their  signature,  is  a  matter  of  inconse- 
quential detail,  the  amounts  that  those  departments  require  for  the  ensuing 
year,  we  have  centered  in  the  Executive  the  responsibility  of  saying  to  the 
people  of  the  State  through  the  Legislature,  I  am  transmitting  to  you  a  bud- 
get that  provides  for  all  of  the  expenses  and  disbursements  to  be  incurred 
during  the  ensuing  year. 

Now  what  are  the  objections  that  are  urged  to  this  plan?  I  have  listened 
here  with  great  interest  and  alertness  during  the  debate  of  to-day  and,  so 
nearly  as  one  can  cull  out  this  mass  of  discussion  and  dispute  these  objections, 
they  resolved  themselves  into  three  heads: 

First,  it  is  said  the  Executive  will  dominate  the  legislative  branch  of  the 
government ; 

Second,  you  are  taking  away  from  the  legislative  branch  of  the  government 
powers  that  it  has  enjoyed  and  thati  it  has  used  during  the  entire  history 
of  the  State; 

Lastly,  by  virtue  of  the  provision  that  permits  the  introduction  and  pas- 
sage of  special  bills  after  the  budget  shall  have  been  adopted,  you  fail  to  meet 
the  evil  at  which  this  amendment  is  levelled.  The  most  persuasive,  the  most 
attractive  and  practical  argument  that  has  been  made  upon  this  floor  to-day 
in  favor  of  this  amendment  consisted  in  the  bills  called  legislative  mon- 
strosities that  Mr.  Smith  read  in  our  hearing  this  evening.  It  is  utterly 
impossible  under  the  existence  and  power  of  an  amendment  of  the  character 
introduced  here  that  those  bills  which  passed  the  Legislature  of  1915  could 
be  duplicated.  Therefore  in  oondusion  I  urge  upon  you,  iq>eaking' f or  the 
entire  Ck>mmittee,  with  one  exception,  the  adoption  of  this  amendment  because 
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it  will  be  for  twenty  years,  a  bulwark  and  a  safeguard  for  the  people  of  the 
State  against  legislative  extravagance. 

Mr.  R.  B.  Smith  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Smith. 

Mr.  R.  B.  Smith  —  I  had  not  intended  to  discuss  this  measure  generally, 
fearing  that  long  association  and  experience  with  the  Legislature  might  lead 
the  delegates  to  suspect  that  I  was  (prejudiced  against  any  of  them,  in  taking 
power  away  from  the  Legislature  and  putting  it  upon  the  Governor.  I  wMl 
say  that  I  believe  the  power  of  initiating  appropriations  is  a  legislative  and 
not  an  Executive  function  and  that  it  should  be  exercised  by  the  members 
of  the  Assembly  who  go  back  to  the  taxpayers  and  account  to  them  for  their 
actions  each  year  when  they  spend  their  money.  But  I  am  intensely  practical. 
If  you  wish  to  swap  veto  powers  with  the  Governor  I  am  willing  to  swap 
if  you  will  do  it  on  the  level.  My  objection  to  this  bill  is  that  it  is  notf 
consistent  with  itself  and  it  is  not  consistent  with  anything;  that  on  the 
face  of  it  it  is  a  compromise  and  I  am  against  compromise  on  principle  on 
anything. 

Recalling  the  paragraph  from  Hamilton,  why  divide  responsibility?  Either 
the  power  to  Initiate  appropriations  is  an  executive  function  or  a  legislative 
function.  How  can  you  make  both  out  of  it,  depending  upon  the  whim  of 
the  Governor?  If  the  power  is  to  be  regarded,  if  the  power  of  initiation 
is  to  be  regarded  as  an  executive  function,  give  him  exclusive  power  and 
hold  him  responsible  and  let  the  people  of  the  State  hold  him  responsible 
and  no  one  else.  Do  not  permit  him  to  pick  out  the  nice  things  that  please 
every  one  and  send  them  into  the  Legislature  and  say  that  this  is  what 
I  am  for,  and  then  come  downstairs  and  send  upstairs,  and  say  these  things 
may  einbarass  me,  you  put  them  over.  I  mean  it  seriously.  The  people 
should  hold  the  Governor  responsible  for  initiation  of  legislation  and  they 
should  hold  the  Legislature  responsible  for  the  exercise  of  the  veto  power, 
or  else  reverse  it  and  leave  it  alone.  This  half-and-half  proposition,  where 
there  is  divided  responsibility,  where  it  gives  the  executive  the  power  to 
unload  the  undesirables  upon  the  Legislature,  I  am  absolutely  and  totally 
opposed  to,  and  I  believe  it  is  unfair  in  the  extreme.  I  have  not  the 
slightest  objection  to  the  other  proposition.  I  have  serious  objection  to 
leaving  with  the  Legislature  a  divided  responsibility  and  a  divided  power. 

CM  icourse  there  are  some  other  things  compensatory  in  this.  The 
Governor  always  insists  that  all  appropriation  bills  shall  be  thirty-day  billp, 
and  it  takes  twenty  days  to  educate  the  Governor  as  to  what  it  is  all 
about.  And  we  have  got  six  or  seven  hundred  other  bills  down  there  oin 
general  legislation,  turned  over  to  his  counsel  or  somebody  else  to  pass 
executive  approval  upon,  and  they  get  scant  attention.  If  we  start  to  teach 
the  Governor  the  finances  of  the  State  on  the  first  Wednesday  in  Janu- 
ary, and  complete  his  education  by  thp  first  day  of  February,  so  that  after 
the  adjournment  of  the  Legislature  he  can  give  his  undivided  attention  to 
personal  consideration  of  some  six  or  seven  hundred  bills  on  the  general 
legislation  which  are  before  him,  we  will  have  obtained  some  real  value 
which  will  be  compensatory  for  the  power  taken  from  the  Legislature. 
That  is  not  a  thing  to  be  disregarded,  either,  and  I  speak  from  experience. 

So  far  publicity  is  concerned:  A  hearing  before  the  Governor  on  a  pro- 
posed appropriation  bill.    No.    We  have  hearings  in  the  second  class  cities 
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before  the  Board  of  Eetimate  and  Apportionment.  And  the  only  fellow  that 
has  had  the  nerve  to  go  there  in  five  years  was  myself  this  last  year. 
Nothing  to  that.    That  is  a  farce. 

Criticism.  Well,  now,  if  the  Legislature  is  of  the  same  political  party, 
same  political  faith  as  the  Governor,  let  me  tell  you  something.  The  budget 
proposed  by  the  Governor  is  finished  when  it  strikes  the  Legislature.  He 
still  has  the  power  of  veto  over  the  bills  of  the  members  of  the  Legislature 
downstairs.  Don't  anybody  fool  yourselves  about  this  criticism  business, 
because  there  is  not  anything  of  it.  Forget  it.  Now,  if  the  Governor  is  of 
the  opposite  faith,  he  will  have  some  accounting;  no  question  about  that. 
Then  you  get  a  real  proposition,  and  the  State  will  win. 

Mr.  Chairman,  this  is  an  important  proposition.  The  details  I  assume  will 
be  taken  care  of  paragraph  by  paragraph.  I  earnestly  hope  that  the  Chair- 
man of  this  Committee  —  that  the  members  of  this  Convention  will  seriously 
consider  the  one  proposition  to  which  I  am  now  directing  your  attention  in 
all  of  the  seriousness  and  earnestness  which  comes  from  fifteen  years  of 
association  and  service  in  this  Legislature.  Fix  the  responsibility  for  ini- 
tiation  exclusively  with  one  authority;  fix  the  responsibility  for  the  exer- 
cise of  the  veto  with  the  other.     Don't  mix  them. 

Mr.  Brackett  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Brackett. 

Mr.  Brackett— ^I  was  just  about  to  assume  the  responsibility,  in  his 
absence,  of  my  honored  leader. 

Mr.  Wickersham  —  It  would  not  be  the  first  time,  Senator. 

Mr.  Chairman. 

Mr.  Stimson  —  Mr.  Chairman,  it  is  the  desire  of  the  Committee  to  proceed 
in  accordance  with  the  will  of  the  majority  of  the  Committee  of  the  Whole. 
There  seem  to  be  now  no  other  speakers  who  have  asked  —  or  who  have  risen 
to-be  recognized.  The  Committee  is  ready  to  proceed,  or  ready  to  ask  for  an 
adjournment. 

Mr.  Wickersham  —  Why  not  move  to  vote  on  the  measure  f 

Mr.  Stimson  —  I  think  as  long  as  we  have  debated  this,  and  if  there  are 
no  further  speakers  to  be  heard  —  I  think  time  would  be  conserved  by  pro- 
ceeding now  to  vote  upon  the  measure.  I  have  no  desire  to  do  anything  in 
the  direction  of  forcing  the  matter  upon  the  Committee  which  the  majority 
may  be  opposed  to  taking  up  at  this  time. 

The  Chairman  —  Is  there  any  motion  to  be  made  on  this? 

Mr.  Stimson  —  I  shall  — 

Delegates  —  Question.    Question. 

Mr.  A.  E.  Smith  —  Mr.  Chairman,  I  rise  to  a  question  of  information.  Will 
we  proceed  section  by  section  on  this? 

Mr.  Stimson  —  I  asked  unanimous  consent,  and  objection  was  made,  so 
that  now  there  is  no  other  procedure,  except  to  take  up  such  amendments  as 
may  be  necessary  and  to  vote  upon  them. 

Mr.  Wagner  —  Mr.  Chairman.    Pardon  me ;  I  thought  you  were  through. 

Mr.  Stimson  —  I  imderstand  that  under  the  rule,  the  procedure  now  would 
be  to  take  up  the  amendments  which  have  been  offered  and  to  vote  upon  them. 
Before  doing  that  I  should  like  to  say  a  word  in  answer  to  the  one  or  two 
questions  that  have  been  asked  and  one  or  two  of  the  objections  that  have 
been  made  during  the  day. 
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Mr.  Wagner  —  Mr.  Chairman,  will  the  delegate  yield  for  just  a  minute  f 

The  Chairman  —  Will  the  delegate  yield  to  Mr.  Wagner? 

Mr.  Stimson  —  Certainly. 

Mr.  Wagner  —  I  want  to  have  the  Record  clear.  If  I  am  in  error,  I  want 
to  be  corrected  now.  I  understand  that  it  is  the  right  of  any  member  in  the 
Committee  of  the  Wliole  to  have  the  proposal  before  it  considered  section 
by  section,  and  as  a  member  of  the  Committee,  I  insist  upon  that  right. 

Mr.  Stimson  —  There  is  but  one  section  of  the  amendment,  sir,  and  that 
means  we  must  take  up  some  time  with  the  first,  perhaps,  and  then  continue, — 

Mr.  Wagner  —  There  are  sections  one  and  twenty-one. 

Mr.  Stimson  —  There  is  section  one  of  the  article,  that  is  to  be  taken  up 
as  a  whole,  first,  and  then  that  is  to  be  followed  by  the  amendment  under 
section  twenty-one. 

Mr.  Wagner  —  Then,  we  take  up  first, — 

Mr.  Brackett  —  Mr.  Chairman. 

The  Chairman  —  The  delegate  from  Saratoga,  Mr,  Brackett. 

Mr.  Brackett  —  I  rise  to  a  point  of  order. 

The  Chairman  —  The  gentlemen  will  state  his  point  of  order. 

Mr.  Brackett  —  The  point  of  order  is  that  under  the  rule  it  is  time  to  ad- 
journ and  that  the  Committee  rise. 

Mr.  Wickersham  —  Mr.  Chairman,  I  move  the  Committee  extend  its  session 
until  half  past  eleven. 

Mr.  Brackett  — Mr.  Chairman,  I  raise  the  point  of  order  that  the  rule  can- 
not be  suspended. 

Mr.  Wicktrsham  —  Mr.  Chairman,  I  move  that  the  Committee  rise  and 
report  progress  and  ask  leave  to  sit  until  half  past  eleven. 

Mr.  O'Brian  —  Mr.  Chairman,  as  I  understand  it,  this  has  not  been  fixed 
by  rule,  but  by  resolution  of  the  House. 

Mr.  Wagner  —  Mr.  Chairman,  the  Committee  of  the  Whole  has  no  power 
to  change  a  resolution  adopted  by  the  Convention. 

Mr.  Brackett  —  Of  course  not. 

Mr.  O'Brian  —  Mr.  Chairman,  that  is  not  what  t'le  distinguished  gentleman 
from  Saratoga  said.    He  spoke  about  the  Committee  suspending  the  rule. 

Mr.  Wickersham  —  Mr.  Chairman,  I  move  that  t^ie  Committee  do  now  ris^, 
report  progress  and  ask  leave  to  at  once  resume  its  session. 

Mr.  Quigg  —  Mr.  Chairman,  I  move  to  strike  out  the  words  "ask  leave  to  at 
once  resume  its  session  ". 

The  Chairman  —  The  motion  is  that  the  Committee  do  now  rise,  report 
progress  and  ask  leave  to  at  once  resume  its  session.  There  has  been  an 
amendment  to  that,  to  strike  out  the  words  "  ask  leave  to  at  once  resume  its 
session  ". 

The  vote  is  first  upon  the  amendment.  Those  in  favor  of  striking  out  the 
words  "  and  ask  leave  to  at  once  resume  its  session  "  will  signify  by  saying 
Aye,  those  opposed  say  No. 

Mr.  Brackett  —  A  rising  vote,  Mr.  Chairman. 

The  Chairman  —  A  rising  vote  has  been  called  for. 

Those  in  favor  of  the  motion  to  strike  out  will  rise.  The  gentlemen  will 
be  seated.  Those  who  are  opposed  to  the  amendment  will  rise.  The  gentle- 
men will  be  seated.    The  clerk  will  announce  the  result. 

The  Secretary  —  Ayes  65,  Noes  67.  .     , 
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The  Chairman  —  The  motion  is  lost. 

The  motion  is  now, — 

Mr.  Wickersham  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Wickersham. 

Mr.  Wickersham  —  I  think,  in  view  of  the  vote,  although  the  Noes  did  have 
it,  there  is  an  indication  that  a  large  numher  of  the  delegates  do  not  wish 
to  proceed  further  to-night  and,  I  therefore  move  that  we  rise  and  report 
progress  and  ask  leave  to  sit   again. 

Mr.  Brackett  —  Sir,  that  saves  me  the  trouble  of  making  a  speech  until 
half  past  eleven. 

The  Chairman  —  The  question  is  on  the  motion  that  the  Committee  of 
the  Whole  do  now  rise,  report  progress  and  ask  leave  to  sit  again.  All  those 
in  favor  of  the  motion  will  say  Aye,  contrary  No.    The  motion  is  carried. 

(The  President  resumed  the  Chair.) 

Mr.  Quigg  —  Mr.  President,  I  ask  for  order. 

The  President  —  The  Convention  will  come  to  order.  The  members  will 
take  their  seats. 

Mr.  Marshall -^  Mr.  President. 

The  President  —  Mr.  Chairman. 

Mr.  Marshall  —  The  Committee  of  the  Whole  reports  that  it  has  considered 
General  Order  No.  46,  Printed  No.  778,  and  it  desires  to  report  progress  and 
ask  leave  to  sit  again. 

The  President  —  The  question  is  upon  granting  leave  to  sit  again.  All  in 
favor  will  say  Aye,  contrary  No.    The  Ayes  have  it  and  the  leave  is  granted. 

The  Secretary  will  make  announcements. 

The  Secretary  —  To  the  members  of  the  Committee  on  County,  Town  and 
Village  Government:  There  will  be  an  important  meeting  of  the  Committee 
on  County,  Town  and  Village  Government  at  nine  o'clock  sharp,  tomorrow, 
Wednesday,  morning,  August  11,  in  room  226.  A  full  attendance  is  requested. 
You  are  respectfully  urged  to  be  in  attendance  at  nine  o'clock  sharp. 

The  President  —  In  accordance  with  the  resolution  adopted,  the  Convention 
stands  adjourned  — 

Mr.  Schurman   (interrupting)  — Mr.  President. 

The  President  —  Mr.  Schurman. 

Mr.  Schurman  —  May  I  make  a  suggestion  in  the  interest  of  the  comfort 
of  the  members  of  the  Convention?  We  are  now  having  long  sessions,  eight 
and  nine  hours  a  day,  and  I  think  every  gentleman  here  must  have  noticed  how 
bad  and  heavy  the  air  in  this  room  has  been  for  the  last  two  days.  I  do 
not  know  that  there  is  any  lawful  manner  of  getting  those  upper  windows 
open.  If  there  is,  I  should  like  to  see  it  acted  on.  The  lower  windows  could 
be  kept  open  during  the  intervals  between  the  sessions  of  this  Convention, 
and  they  might  be  opened  at  seven  or  eight  o'clock  in  the  morning.  I  take  the 
liberty  of  suggesting,  Mr.  President,  that  you  give  instructions  to  the  proper 
officers  to  do  what  can  be  done  in  that  direction  for  the  comfort  of  the  mem- 
bers of  the  Convention. 

The  President  —  Mr.  Schurman  moves  that  the  windows  of  this  Convention 
Chamber  be  opened  at  an  early  hour  in  the  morning  and  be  kept  open  until 
the  session  of  the  Convention.  (Laughter.)  All  in  favor  of  that  motion  will 
say  Aye,  contrary  No.    The  motion  is  carried. 

Mr.  Wickersham  —  Mr.  President. 
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The  President  —  Mr.  Wlckersham. 

Mr.  Wickersham  —  Will  the  Clerk  kindly  announce  that  there  will  be  a 
meeting  of  the  Judiciary  Committee  at  nine  o'clock  tomorrow  morning? 

The  Secretary  —  There  will  be  a  meeting  of  the  Judiciary  Committee  at 
nine  o'clock  tomorrow  morning. 

The  President — The  hour  of  half  past  ten  having  arrived,  pursuant  to 
the  resolution  of  the  Convention^  the  Convention  stands  adjourned  until 
ten  o'clock  tomorrow  morning. 

Whereupon,  at  11 :00  P.  M.,  the  Convention  adjourned  to  meet  at  10:00  A.  u,, 
Wednesday,  August  11,  1916. 
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Albany,  N.  Y.,  Wednesday,  August  11,  1915,  10  a.  m. 

The  President — The  Convention  will  please  be  in  order.  Prayer  will  be 
offered  by  the  Rev.  Mr.  J.  Addison  Jones. 

The  Rev.  Mr.  Jones  —  Let  us  pray.  Oh  Lord,  God  of  Hosts,  in  whose 
hands  are  all  the  counsels  and  events  of  the  earth,  in  this  hour  when  difficult 
questions  and  perplexing  problems  are  pressing  for  solution,  we  humbly  appeal 
to  Thee  for  guidance  and  for  grace.  Bless  especially  at  this  time,  we  beseech 
Thee,  Thy  servant,  the  President  of  the  United  States  and  all  who  take  counsel 
with  him.  Endue  them  plenteously  with  the  spirit  of  wisdom  and  imder- 
standing,  of  the  fear  of  the  Lord,  and  of  courage,  so  that  all  their  advices 
and  all  their  actions  may  be  along  the  line  of  Thy  righteous  will  and  may 
secure  peace  where  now  tumult  reigns,  and  order  where  chaos  abounds.  We 
ask  that  Thou  wilt  purify  the  life  of  our  nation  so  that  we  may  be  more 
worthy  of  Thy  favor.  Keep  our  hearts  from  all  unworthy  pride  and  our  lips 
from  all  foolish  boasting.  Grant,  oh  Lord,  that  we  may  never  go  forth  to 
battle  as  those  who  are  desirous  of  earthly  gain  or  worldly  glory.  May 
we  never  strike  a  blow  in  hatred  or  in  love  of  strife;  but,  if  fight  we  must, 
may  we  fight  for  the  maintenance  of  justice  and  as  helpers  of  the  weak. 
Whatsoever  burden  Thou  dost  see  fit  to  lay  upon  us  as  a  nation,  prepare  us 
to  bear  it  with  patience  and  with  courage,  fearing  no  man  or  no  power, 
seeking  only  righteousness  and  justice  and  peace  for  ourselves  and  for  others. 
We  commend  to  Thee  the  members  of  this  Convention.  Grant  them  patience 
and  strength  for  the  day's  duties,  and  may  all  their  deliberations  and  enact- 
ments work  out  for  the  higher  welfare  of  our  commonwealth.  For  Thy 
Name's  sake.  Amen. 

The  President — Are  there  any  amendments  to  be  proposed  to  the  Journal 
as  printed  and  distributed? 
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Mr.  Franchot  —  Mr.   President. 

The  President  —  Mr.  Franchot. 

Mr.  Franchot  —  1  ask  unanimous  consent  to  an  amendment  of  the  Record 
on  page  1250,  the  Record  of  last  Thursday,  on  the  7th  line  from  the  bottom, 
inserting  the  words  **  consisting  of  Mr.  Foley  and  myself,'*  so  that  the  line 
will  read :  "  Mr.  President,  I  beg  leave,  on  behalf  of  the  minority,  consisting 
of  ^Ir.  Foley  and  myself,  to  offer  a  minority  report  and  ask  that  it  be 
printed." 

The  President  —  Is  there  objection  to  the  correction  of  the  Record!  There 
being  no  objection,  the  Record  will  be  corrected? 

Mr.  Dick  —  Mr.   President. 

The  President  —  Mr.  Dick. 

Mr.  Dick  —  May  I  call  attention  to  errors  occurring  in  the  Record  on  page 
1421  ?  Section  1  of  the  Conservation  Article  was  under  consideration  and 
the  chairman  of  the  Committee  of  the  Whole  put  the  question  on  Section  1, 
as  amended,  and  in  the  sixth  line  from  the  top  of  that  page  appears  the  word 
*'  article,"  which  should  read  "  section  ".  Also  in  the  line  below  that,  where 
the  statement  is  made  that  the  article  is  approved,  it  should  read  that  the 
section  is  approved.     I  move  that  that  correction  be  made. 

The  President  —  Is  there  objection  to  making  the  correction  indicated  by 
Mr.  Dick?    If  there  is  no  objection,  the  correction  will  be  made. 

Presentation  of  memorials. 

Petitions. 

Communications  from  the  Governor  and  other  State  officers. 

Motions  and  resolutions.    The  Secretary  will  call  the  roll  of  districts. 

The  Secretary  —  First  district,  second,  third,  fourth,  fifth,  sixth,  seventh, 
eighth,  ninth,  tenth,  eleventh,  twelfth,  thirteenth,  fourteenth,  fifteenth,  six- 
teenth, seventeenth,  eighteenth,  nineteenth,  twentieth,  twenty-first,  twenty- 
second,  twenty-third,  twenty-fourth,  twenty-fifth,  twenty-sixth,  twenty-seventh, 
twenty-eighth,  twenty-ninth,  thirtieth,  thirty-first,  thirty-second  — 

Mr.  Mereness  —  Mr.  President,  by  direction  of  the  Committee  on  County, 
Town  and  Village  Officers,  I  move  to  discharge  the  Committee  of  the  Whole 
from  further  consideration  of  General  Order  No.  39,  Print  No.  57,  by  Mr. 
Kirby,  entitled,  Proposed  Constitutional  Amendment  to  amend  Section  1, 
Article  10  of  the  Constitution. 

The  President  —  Mr.  Mereness  moves  that  the  Committee  of  the  Whole  be 
discharged  from  further  consideration  of  the  bill,  General  Order  No.  39, 
Print  No.  57,  and  that  the  bill  be  recommitted  to  the  Committee  on  County, 
Town  and  Village  Officers.  All  in  favor  of  the  motion  will  say  Aye,  contrary 
No.     It  is  agreed  to. 

The  Secretary  —  Thirty-third  district,  thirty-fourth,  thirty-fifth,  thirty- 
sixth,  thirty-seventh,  thirty-eighth  — 

Mr.  R.  B.  Smith  —  Mr.  President. 

Tlie  President  —  Mr.  R.  B.  Smith. 

Mr.  R.  B.  Smith  —  I  move  that  the  Committee  on  Cities  be  discharged  from 
further  consideration  of  Proposed  Amendment  No.  774,  that  the  same  be 
amended  as  indicated,  reprinted  and  reconmiitted. 

The  President  —  It  is  moved  that  the  Comm^ittee  on  Cities  be  discharged 
from  further  consideration  of  Proposed  Amendment,  Print  No.  774,  Int.  No. 
254,  and  the  Proposed  Amendment  be  amended  as  indicated,  reprinted  and 
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recommitted  to  the  same  committee.  All  in  favor  say  Aye,  contrary  No.  The 
motion  is  agreed  to. 

The  Secretary  —  Thirty-ninth  district,  fortieth,  forty-first,  forty-second, 
forty-third,  forty-fourth,  forty-fifth,  forty-sixth,  forty-seventh  — 

Mr.  Franchot  —  Mr.  President. 

The  President  —  Mr.  Franchot. 

Mr.  Franchot  —  I  move  that  the  Committee  on  Cities  be  discharged  from 
further  consideration  of  Print  No.  678,  that  the  same  be  amended  as  indicated 
and  reprinted  and  recommitted  to  that  committee. 

The  President  —  All  in  favor  of  that  resolution  will  say  Aye,  contrary  No. 
The  resolution  is  agreed  to. 

The  Secretary  —  Forty-eighth  district,  forty-ninth,  fiftieth,  fifty-first. 

The  President  —  Reports  of  standing  committees. 

Mr.  J.  L.  O'Brian  —  Mr.  President. 

The  President  —  Mr.  O'Brian. 

Mr.  J.  L.  O'Brian  —  The  Committee  on  Rules  submits  the  following  report. 

The  President  —  The  Secretary  will  read  the  report. 

The  Secretary  —  By  Mr.  O'Brian,  from  the  Committee  on  Rules:  The 
Committee  on  Rules  recommends  the  adoption  of  the  following  special  rule: 
That  when  consideration  of  General  Order  No.  46,  the  budget  plan,  is  resiuned 
in  Committee  of  the  Whole,  debate  on  amendments  shall  be  limited  to  one  hour, 
no  speaker  to  speak  more  than  ten  minutes;  and)  that  debate  on  the  main 
question  shall  close  at  not  later  than  12  o'clock. 

Mr.  J.  L.  O'Brian  —  Mr.  President,  I  move  the  adoption  of  the  special  rule. 

The  President  —  All  in  favor  of  the  adoption  of  the  resolution  will  say 
Aye,  contrary  No.    The  resolution  is  agreed  to. 

Mr.  J.  L.  O'Briaji  —  Mr.  President. 

The  President  —  Mr.  O'Brian. 

Mr.  J.  L.  O'Brian  —  Although,  perhaps  out  of  order,  so  that  the  Convention 
may  understand  the  procedure  under  this  rule,  I  would  like  to  make  this 
statement.  Under  Rule  27,  when  the  time  limit,  which  is  set  by  the  special 
rule  is  reached,  the  amendments  which  have  been  proposed  must  then  be  voted 
upon  in  order  without  further  debate.  And  I  suggest,  so  that  there  may  be 
no  misunderstanding,  that  under  the  operation  of  this  rule  it  is  important 
that  amendments  which  members  desire  to  submit  to  a  pending  proposition 
should  be  submitted  some  time  before  the  time  limit  is  reached,  because, 
once  the  time  limit  is  reached,  under  the  operation  of  this  standing  rule, 
there  is  difficulty  about  introducing  new  amendments.  I  simply  call  attention 
to  that  so  we  may  all  understand  the  procedure. 

Mr.  J.  G.  Saxe  —  Mr.  President. 

The  President  —  Mr.  Saxe. 

Mr.  J.  G.  Saxe  —  I  would  like  to  ask  the  gentleman  a  question.  I  under- 
stand that  under  the  special  rule  we  have  waived  Rule  27  and  that  there  is 
an  hour  for  debate  on  amendments  to-day.    Is  that  correct? 

Mr.  J.  L.  O'Brian  —  That  is  correct. 

Mr.  Parsons  —  That  would  be  the  first  Ikour? 

Mr.  J.  L.  O'Brian  —  That  is  the  first  hour. 

The  President  —  The  Chair  will  say  that  that  involves  no  waiver  of  Rule 
27.  It  supplements  Rule  27  and  that  rule  is  in  operation  at  the  close  of 
action  under  this  special  rule. 
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Mr.  Himnan  —  Mr.  President. 

The  President  —  Mr.  Hinman. 

Mr.  Hinman  —  On  behalf  of  the  Committee  on  Future  Amendments  and 
Revision,  I  wish  to  submit  the  following  two  reports. 

The  Secretary  —  Mr.  Hinman,  from  the  Committee  on  Future  Amendments 
(and  Revision,  reports  by  bill  entitled :  *'  Proposed  Constitutional  Amendment, 
To  amend  Article  XIV  of  the  Constitution,  in  relation  to  future  amendments 
and  revisions  of  the  Constitution,  and  permitting  the  validity  of  an  election 
on  a  question  submitted  and  the  determination  of  the  result  of  such  an  elec- 
tion to  be  contested  by  any  elector  in  an  action  brought  in  the  Supreme  Court 
and  by  making  provision  with  respect  to  questions  coincidently  submitted  by 
a  convention  and  the  Legislature." 

Second  reading.  "To  amend  Article  XIV  of  the  Constitution,  in  relation 
to  future  amendments  and  revisions  of  the  Constitution,  and  permitting  the 
validity  of  an  election  on  a  question  submitted  and  the  determination  of  the 
result  of  such  an  election  to  be  contested  by  any  elector  in  an  action  brought 
in  the  Supreme  Court  and  by  making  provision  with  respect  to  questions 
coincidently  submitted  by  a  convention  and  the  Legislature." 

The  President  —  Is  there  any  special  disposition  to  be  proposed?  Referred 
to  the  Committee  of  the  Whole. 

The  Secretary  —  Mr.  Hinman,  from  the  Committee  on  Future  Amendments 
and  Revision,  to  which  was  referred  proposed  amendment  introduced  by  Mr. 
Marshall,  No.  145,  Int.  No.  145,  entitled:  "Proposed  Constitutional  Amend- 
ment, To  amend  Article  XV  of  the  Constitution,  with  respect  to  the  time 
when  the  Constitution  is  to  go  into  effect."  reported  in  favor  of  the  passage 
of  the  same  without  amendment. 

The  President  —  Is  there  any  special  motion  to  be  made  regarding  the  dis- 
position of  this  proposed  amendment?  Referred  to  the  Committee  of  the 
Whole. 

Mr.  Cullinan  —  Mr.  President. 

The  President  —  Mr.  Cullinan. 

Mr.  Cullinan  —  The  amendment  reported  by  the  Suffrage  Committee  and 
which  had  its  first  reading  and  was  laid  upon  the  table  pending  the  report 
from  the  Committee  on  Future  Amendments,  I  would  move  to  go  to  the  Com- 
mittee of  the  Whole,  together  with  the  bill  reported  by  Mr.  Hinman  on  the 
same  subject. 

The  President  —  The  Secretary  advises  the  Chair  that  that  bill  was  subse- 
quently referred  to  the  Committee  on  Future  Amendments,  so  that  that  — 

Mr.  Cullinan  (Interrupting)  —  Well,  then  the  same  result  is  accomplished 
in  the  report  of  Mr.  Hinman? 

The  President  —  Probably. 

Mr.  Rodenbeck  —  Mr.  President. 

The  President  —  Mr.  Rodenbeck. 

Mr.  Rodenbeck  —  The  Committee  on  Revision  and  Engrossment  makes  its 
first  report  this  morning. 

We  have  reported  four  bills  without  any  recommendation  and  three  bills 
with  minor  changes. 

It  seems  to  me  perhaps  appropriate  in  connection  with  this  first  report  to 
say  a  word  or  two  about  the  powers  of  this  Conunittee. 

(Interruption  by  gavel.) 
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Ihey  are  defined  in  Rule  17  which  provides  that  "  the  Committee  shall  ex- 
amine and  correct  the  constitutional  amendments  which  are  referred  to  it 
for  the  purpose  of  avoiding  inaccuracies,  repetitions  and  inconsistencies." 

These  words  are  rather  broad  in  their  treatment.  They  may  be  given  a  very 
broad  construction  but  the  Committee  does  not  r^ard  them  as  embracing  any 
changes  adopted  by  the  Committee  of  the  Whole  which  go  to  the  substance  of 
the  amendment.  Where  a  change  is  necessary,  and  such  changes  will  be  neces- 
sary later  on,  as  the  amendments  accumulate,  to  avoid  an  inaccuracy,  repeti- 
tion or  inconsistency,  the  Committee  will  call  attention  to  the  change  and  sub- 
mit it  to  the  Convention  for  such  action  as  it  sees  fit  to  make.  The  Com- 
mittee will  not  undertake  to  make  any  changes  in  the  proposed  amendments 
as  adopted  without  such  a  report.  We  wish  the  Committee  to  understand 
that  the  Copunittee  will  not  report  any  change,  even  though  it  may  be  re- 
garded as  a  minor  change  in  a  proposed  amendment,  without  a  report  of  the 
change.  Changes  in  pimctuation  in  new  matter  will  be  reported,  but  the 
Committee  will  not  change  the  punctuation  in  any  portion  of  the  existing  Con- 
stitution on  accoimt  of  the  possible  construction  and  interpretation  of  the  lan- 
guage in  its  present  forms.  The  conunas  recommended  for  omission  in  the 
reports  submitted  this  morning,  the  Committee  regard  as  wholly  unnecessary 
to  the  sense.  Where  there  is  a  doubt  as  to  the  necessity  for  a  comma  or  other 
punctuation  to  make  clear  the  meaning  the  punctuation  will  be  preserved,  but 
all  useless  punctuation  will  be  stricken  out  and  recommended  for  omission  to 
the  Convention.  By  going  over  the  amendments  carefully  at  this  time  the 
Committee  feels  that  the  time  of  the  Convention  will  be  saved  later  on  when 
it  becomes  necessary  to  report  the  Constitution  as  a  whole  in  final  form  with 
all  the  amendments  inserted  in  their  proper  place. 

I  send  to  the  desk  these  reports. 

The  Secretary  —  Mr.  Kodenbeck  from  the  Committee  on  Revision  and  En- 
grossment to  which  was  referred  Proposed  Constitutional  Amendment  intro- 
duced by  Mr.  Austin,  Print  No.  746,  Int.  No.  78,  and  entitled :  Proposed  Consti- 
tutional Amendment,  To  amend  Section.  15  of  Article  III  of  the  Constitution 
relative  to  passage  of  bills  by  the  Legislature  by  striking  out  the  authorization 
for  the  passage  of  bills  under  emergency  messages  from  the  Governor;  also 
Proposed  Constitutional  Amendment  by  Mr.  Latson,  Print  No.  7^1,  Int. 
No.  531,  entitled:  ^'Proposed  Constitutional  Amendment,  To  amend  Section  4 
of  Article  XI  of  the  Constitution  in  relation  to  the  appointment  of  military 
officers  by  the  Crovernor;"  also  Proposed  Constitutional  Amendment  intro- 
duced by  Mr.  Latson,  Print  No.  794,  Int.  No.  534,  entitled:  "  Proposed  Consti- 
tutional Amendment,  To  amend  Section  5  of  Article  XI  of  the  Constitution  in 
relation  to  the  manner  of  election  of  military  officers  prescribed  by  the  Legis- 
lature." 

Also  Proposed  Constitutional  Amendment  introduced  by  Mr.  Latson,  No. 
764,  Int.  No.  535 ;  also  Proposed  Constitutional  Amendment,  To  amend  Section 
6  of  Article  XI  of  the  Constitution  in  relation  to  the  removal  of  commissioned 
officers  for  absence  without  leave ;  reports  the  same  as  examined,  as  correct  and 
correctly  engrossed. 

Mr.  Wagner  —  Mr.  President,  on  a  question  of  information,  I  would  like 
to  inquire  whether  this  disposes  of  all  of  the  bills  which  have  been  advanced 
by  the  Committee  of  the  Whole  to  the  order  of  third  reading. 

The  President  —  The  Secretary  informs  us  that  there  are  further  reports 
which  have  been  handed  up  by  the  Committee. 
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The  Secretary  —  Mr.  Rodenbeck,  from  the  Committee  on  Revision  and 
Engrossment,  to  which  was  referred  Proposed  Constitutional  Amendment  No. 
749,  Int.  No.  698,  introduced  by  the  Committee  on  Education,  entitled: 
"  Proposed  Constitutional  Amendment,  To  amend  Section  1  of  Article  9  of 
the  Constitution,  in  relation  to  the  supervision  and  control  by  the  State  of 
the  education  of  children,"  reports  the  same  with  the  following  recommenda- 
tion :  Page  1,  line  6,  strike  out  the  word  "  thereof  ",  and  insert  in  the  place 
thereof  the  words  "  of  the  State  ". 

Mr.  Wickersham  —  Mr.  President. 

The  President  —  The  Committee  recommends  a  change  in  the  wording  of 
the  bill,  and  it  appears  that  the  proper  course  is  to  put  the  question  to  the 
Convention  on  the  disposition  of  the  report  of  the  Committee,  before  the  bill 
is  printed  for  third  reading. 

Mr.  Wickersham  —  Would  not  that  involve  the  approval  of  the  proposed 
change,  and  should  we  not  have,  should  not  the  Committee  have  an  opportunity 
to  give  their  approval  before  agreeing  to  the  change? 

Mr.  Qiiigg  —  Dr.  Schurman  is  not  here. 

Mr.  Wickersham  —  Sometimes  a  change  of  a  word  might  to  the  author  of 
a  bill  maike  a  decided  difference  in  the  meaning,  and  my  suggestion  is  that 
the  report  lie  over  for  twenty-four  hours  to  enable  those  interested  in  it  to 
examine  the  report  of  the  Committee  on  Engrossment. 

The  President  —  Will  the  gentleman  accompany  that  by  the  motion  that 
the  bill  be  printed  as  reported? 

Mr.  Wickersham  —  I  move  that  the  bill  be  printed  as  reported  by  the  Com- 
mittee on  Revision  and  Engrossment  and  that  the  call  of  the  order  of  business 
of  the  measure  for  third  reading  be  postponed  for  the  day. 

The  President  —  It  is  moved  that  the  Proposed  Amendment  to  the  Constitu- 
tion reported  by  the  Committee  on  Revision  and  Engrossment,  that  it  be 
printed  as  reported  and  that  the  order  of  third  reading  be  dispensed  with  for 
the  day.  All  in  favor  of  the  motion  will  say  Aye,  contrary  No.  Motion  is 
agreed  to.    The  report  will  lie  upon  the  President's  desk. 

The  Secretary  wUl  proceed  with  the  reading  of  the  reports  from  the  Com- 
mittee on  Revision  and  Engrossment. 

The  Secretary  —  Mr.  Rodenbeck,  from  the  Committee  on  Revision  and 
Engrossment,  to  which  was  referred  Proposed  Constitutional  Amendment  No. 
793,  Int.  No.  707,  introduced  by  the  Committee  on  Relations  to  Indians, 
entitled:  "Proposed  Constitutional  Amendment,  To  amend  Section  15  of 
Article  I  of  the  Constitution  of  the  State  of  New  York,  in  relation  to  Indians," 
reports  the  same  with  the  following  recommendation: 

Page  2,  line  6,  strike  out  the  comma  after  the  word  "  State  ". 

Mr.  Wickersham  —  I  make  the  same  motion  as  to  that. 

The  President  —  Is  there  any  objection  to  the  same  disposition  of  the 
report?    There  being  no  objection,  the  same  order  will  be  made. 

The  Secretary  —  Mr.  Rodenbeck,  from  the  Committee  on  Revision  and 
Engrossment,  to  which  was  referred  Proposed  Constitutional  Amendment  No. 
775,  Int.  No.  291,  introduced  by  Mr.  R.  B.  Smith,  entitled:  "Proposed  Con- 
stitutional Amendment,  To  amend  Article  III,  Section  4  of  Article  TV  of  the 
Constitution,  in  relation  to  voluntary  sessions  of  the  Legislature  and  the 
Assembly,  reports  the  same  with  the  following  recommendations: 

Page  1,  line  4,  ufter  the  word  "may",  strike  out  the  comma  and  insert 
a  comma  after  the  word  "motion",  in  the  same  line. 
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Page  1,  line  7,  after  the  word  "  may  ",  strike  out  the  comma  and  insert 
a  comma  after  the  word  "  motion  ",  in  the  same  line. 

Page  1,  line  9,  strike  out  the  comma  after  the  word  "  section  ". 

Page  2,  line  7,  strike  out  the  comma  after  the  word  "  Senate  ". 

Mr.  Wickersham  —  I  make  the  same  motion,  Mr.  President. 

The  President  —  Without  objection,  the  same  disposition  will  be  made. 

The  Secretary  —  Mr.  Rodenbeck,  from  the  Committee  on  Revision  and 
Engrossment,  to  which  was  referred  Proposed. Constitutional  Amendment  No. 
747,  Int.  No.  289,  introduced  by  Mr.  R.  B.  Smith,  entitled:  "Proposed  Con- 
stitutional Amendment,  To  amend  Section  28  of  Article  III  of  the  Constitu- 
tion, in  relation  to  the  granting  or  allowing  of  extra  compensation  by  legis- 
lative bodies,  or  auditing  boards,  bodies  or  oflBcers,"  reports  the  same  with 
the  following  recommendation: 

In  line  8,  after  the  word  "  officers  "  strike  out  the  comma. 

Mr.  Wickersham  —  I  make  the  same  motion,  Mr.  President. 

The  President  —  Without  objection,  the  same  disposition. 

Are  there  any  further  reports  of  standing  committees? 

Mr.  S.  K.  Phillips  —  Mr.  President. 

The  President — ^Mr.  Phillips. 

Mr.  S.  K.  Phillips  —  The  Committee  on  Contingent  Expenses  makes  the 
following  report,  and  I  move  the  adoption  of  the  resolution  contained  therein. 

By  Mr.  S.  K.  Phillips,  The  Committee  on  Contingent  Expenses  reports  back 
the  communication  addressed  by  the  legislative  Index  Publishing  Company 
to  Honorable  Elihu  Root,  President  of  the  Convention,  on  the  subject  of  fur- 
nishing an  Index  and  Record  containing,  first,  amendments  adopted  by 
the  Oonstitution ;  second,  amendments  advanced  to  third  reading;  third, 
amendments  favorably  reported  and  in  General  Orders;  fourth,  amendments 
adversely  reported  and  pending  in  Convention;  fifth,  amendments  favorably 
reported  and  rejected  by  the  Convention;  sixth,  continuation  of  index  of  the 
Record  relating  to  the  five  classes  of  proposed  amendments  above  enumerated, 
and  a  bound  complete  copy  at  the  close  of  the  session  for  the  use  of  the 
delegates  and  certain  officers  on  the  mailing  list  to  be  designated  by  the 
President,  with  the  recommendation  that  the  following  resolution  be  adopted: 

Resolved,  That  the  "Secretary  contract  with  the  Legislative  Index  Publish- 
ing Company  for  1,350  copies  of  the  Constitutional  Convention  Index  above 
referred  to  at  an  aggregate  cost  of  $4,365. 

The  President  —  Is  the  Convention  ready  for  the  question  upon  this  resolu- 
tion? All  in  favor  of  the  resolution  will  say  Aye,  contrary  No.  The  resolu- 
tion is  agreed  to. 

Any  further  reports  of  standing  committees. 

Reports  of  select  committees. 

Third  reading. 

Unfinished  business  of  general  orders. 

Special  orders. 

The  Convention  will  go  into  Committee  of  the  Whole  for  the  consideration 
of  the  unfinished  special  order  reported  by  the  Committee  on  State  Finance, 
No.  46.    Mr.  Marshall  will  resume  the  Chair. 
(Mr.  Marshall  resumes  the  Chair.) 

The  Chairman  —  Under  the  rule  reported  by  the  Committee  on  Rules  this 
morning,  amendments  will  now  be  in  order  to  the  measure  which  we  are 
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considering  and  debate  will  be  allowed  for  one  hour.  At  the  close  of  the  hour 
there  will  be  general  debate  and  voting  on  the  article  as  amended  will  take 
place  at  12  o'clock. 

I  recognize  Mr.  Stimson. 

Mr.  Stimson —  Mr.  Chairman,  on  behalf  of  the  Committee  on  State  Finances-, 
I  offer  several  amendments  to  the  bill  before  the  House,  No.  778,  and  I  wish 
to  say  that  I  will  explain  these  amendments  after  the  other  amendments 
which  may  be  offered  by  other  members  have  been  submitted,  sometime  here- 
after. 

The  Chairman  —  The  Secretary  will  read. 

The  Secretary  —  By  Mr.  Stimson:  Page  1,  line  9,  after  the  word  "depart- 
ment "  insert  the  words  "  including  a  statement  in  detail  of  all  moneys  for 
which  any  general  or  special  appropriation  is  desired  at  the  ensuing  session 
of  the  Legislature." 

Page  2,  line  15,  after  "  surplus  "  insert  "  or  deficit ". 

Page  3,  line  5,  after  "  duty  "  strike  out  the  comma. 

Page  4,  line  6,  strike  out  "  within  *'  and  insert  in  place  thereof  "  not  later 
than". 

Page  4,  line  7,  strike  out  "  next ". 

Mr.  J.  G.  Saxe  —  Mr.  Chairman,  may  I  ask  that  those  be  read  again? 

The  Chairman  —  The  Secretary  will  kindly  read  the  amendments  again. 

The  Secretary  —  Page  1,  line  9,  after  the  word  "  department "  insert  the 
words  "  including  a  statement  in  detail  of  all  moneys  for  which  any  general  or 
special  appropriation  is  desired  at  the  ensuing  session  of  the  Legislature  *\ 

Mr.  Quigg  —  Mr.  Chairman. 

The  Chairman  —  We  have  not  finished  reading.     Kindly  continue. 

Mr.  Wagner  —  Mr.  Chairman,  may  I  make  the  suggestion  that  the  Clerk 
read  it  slowly  so  that  we  can  write  it  in  as  he  reads? 

The  Chairman  —  Do  you  wish  to  have  this  read  once  more  ? 

Mr.  Wagner  —  If  you  please. 

The  Chairman  —  Will  you  please  read  once  more? 

The  Secretary  —  Page  1,  line  9,  after  the  word  "department"  insert  the 
following,  "  including  a  statement  in  detail  of  all  moneys  for  which  any  gen- 
eral or  special  appropriation  is  desired  at  the  ensuing  session  of  the  Legis- 
lature ". 

Page  2,  line  15,  after  "  surplus  "  insert  the  words  "  or  deficit ". 

Page  3,  line  5,  after  the  word  "  duty  "  strike  out  the  conmia. 

Page  4,  line  6,  strike  out  the  word  "  within  "  and  insert  in  place  thereof 
**  not  later  than  ". 

Page  4,  line  7,  strike  out  the  word  *"  next ". 

Mr.  R.  B.  Smith  —  Mr.  Chairman,  I  offer  the  following  amendments. 

Mr.  Chairman  —  Mr.  Smith  offers  an  amendment. 

The  Secretary  —  By  Mr.  R.  B.  Smith  —  On  page  3,  line  4,  after  the  word 
*'  governor  "  strike  out  the  comma  and  insert  the  word  "  and  ". 

Page  3,  lines  3  and  4,  strike  out  the  words  "  and  the  comptroller  ". 

The  Chairman  —  Should  not  that  be  lines  4  and  5  ? 

Mr.  R.  B.  Smith  —  It  should  be  four  and  five. 

Mr.  Stimson  —  May  we  have  that  re-read? 

The  Secretary  —  Page  3,  lines  4  and  5,  strike  out  the  words  "  and  the 
comptroller 
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Page  3^  lines  5  and  6^  strike  out  "  and  it  shall  be  tiieir  duty,  when  requested 
by  either  House  of  the  Legislature/'. 

Page  3,  strike  out  lines  17  to  21,  inclusive,  and  to  and  including  the  word 
"  four  "  in  line  22. 

Mr.  A.  E.  Smith -^ Whose  amendment  is  that  from,  Mr.  President? 

Delegates  —  R.  B.  Smith. 

Mr.  Quigg  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Quigg. 

Mr.  Quigg  —  I  offer  the  following. 

The  Chairman  —  Just  a  moment,  Mr.  Quigg;  we  have  not  quite  finished 
readipg. 

The  Secretary  —  On  page  4,  line  6,  strike  out  the  word  "  within  "  and  insert 
the  following :    "  Prior  to  the  expiration  of  ". 

On  page  4,  line  7,  strike  out  the  word  "  next ". 

Mr.  Cobb  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Cobb  —  The  Secretary  will  now  read  Mr.  Quigg's 
amendment. 

The  Secretary  —  By  Mr.  Quigg:  On  page  3,  strike  out  the  lines  4,  5,  6,  7, 
8,  9,  to  and  including  the  word  "  thereto  ". 

Mr.  Quigg  —  To  and  including  the  word  "  law  ". 

The  Secretary  —  To  and  including  the  word  "  law  ". 

Mr.  Brackett  —  What  page  is  that? 

Delegates  —  Pago  3. 

The  Secretary  —  Page  3,  lines  4,  5,  6,  7,  8,  and  9,  to  and  including  the 
word  "  law  '*,  and  insert  as  follows :  "  The  Governor,  in  his  discretion,  may 
appear  and  be  heard  in  either  house  of  the  Legislature  in  respect  to  the  budget 
during  consideration  thereof,  and  it  shall  be  the  duty  of  the  heads  of  the 
departments  and  the  Comptroller,  when  so  required  by  either  house,  to  appear 
and 'to  furnish  information  and  answer  inquiries  relative  thereto.'' 

Mr.  J.  G.  Saxe  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Cobb's  amendment  will  now  be  read. 

The  Secretary  —  By  Mr.  Cobb :  Page  2,  line  24,  after  the  word  "  com- 
parison "  insert  the  words  "  together  with  all  reports,  opinions,  evidence,  and 
estimates  whidi  the  Governor  shall  have  received  relative  to  the  preparation 
of  the  budget." 

The  Chairman  —  Are  there  any  other  amendments? 

Mr.  Brackett  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Brackett. 

Mr.  Bradcett  —  I  offer  the  following. 

The  Chairman  —  The  Secretary  will  read  the  amendment. 

The  Secretary  —  By  Mr.  Brackett:  Page  1,  on  lines  7,  10,  and  11,  each, 
strike  out  the  word  "  Governor "  and  insert  instead  thereof  the  word 
"  Comptroller". 

Page  3,  line  9,  strike  out  all  after  the  word  "law",  all  of  lines  10  and  11, 
and  in  line  12  to  and  including  the  word  "  judiciary  ". 

Mr.  A.  E.  Smith  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Smith. 

Mr.  A.  E.  Smith  —  I  offer  the  following. 

The  Chairman  —  The  Secretary  will  read  the  amendments. 

The  Secretary  —  By  Mr.  A.  E.  Smith:  On  page  4,  line  5,  after  the  word 
"management",  add  the  words  "nor  any  obligation  incurred". 
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On  page  4,  udd  the  following:  On  page  4,  between  the  lines  2  and  3,  insert 
the  following:  "Section  20  of  Article  III  of  the  Constitution  is  hereby 
amended  to  read  as  follows:  *  Section  20.  The  assent  of  two-thirds  of  the 
members  elected  to  each  branch  of  the  Legislature  shall  be  requisite  to  every 
bill  appropriating  public  moneys  or  property  for  local  or  private  purposes,  or 
for  a  State  purpose,  when  less  than  the  whole  State  is  to  be  directly  or  mainly 
benefited  by  the  expenditure  of  the  moneys  appropriated,  except  appropria- 
tions for  the  repair  and  maintenance  of  the  canals,  or  the  support  or  con- 
struction of  State  institutions.' " 

Mr.  A.  E.  Smith  —  Mr.  Chairman,  I  would  like  to  say  that  that  belongs  at 
the  top  of  page  4.  I  notice  that  lines  1  and  2  of  page  4  contain  the  wqrding 
of  the  amendment  to  section  21.  So  that  belongs  at  the  top  of  the  page,  and 
it  should  come  in  between  the  new  section  when  this  is  one  of  the  new  articles, 
between  that  and  section  21  of  the  present  Constitution. 

Mr.  Wagner  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Wagner. 

Mr.  Wagner  —  I  oflfer  the  following  amendment.  It  is  in  memorandum 
form  at  the  present,  but  I  will  send  it  up  in  proper  form  later  on. 

The  Chairman  —  The  Secretary  will  read  the  amendment. 

The  Secretary  —  By  Mr.  Wagner :  Page  3,  line  6,  after  the  word  "  by  " * 
insert  the  words  "  at  least  one-third  of  the  elected  members  of  ". 

Mr.  J.  G.  Saxe  —  Mr.  Chairman,  do  I  understand  there  are  no  further 
amendments  ? 

The  Chairman  —  I  was  about  to  ask  that  question.  Are  there  any  further 
amendments  to  be  proposed?  This  has  now  occupied  about  half  an  hour  of 
our  time. 

Mr.  Rodenbeck  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Kodenbeck. 

Mr.  Rodenbeck  —  I  offer  the  following. 

The  Chairman  —  The  Secretary  will  read  the  amendment. 

The  Secretary  —  By  Mr.  Rodenbeck:  Page  2,  line  12,  strike  out  the  word 
"  or  "  and  insert  in  the  place  thereof  the  words  "  and  so." 

Mr.  Barnes  —  What  is  that,  again  ? 

The  Secretary  —  Page  2,  line  12,  strike  out  the  word  "  or  "  and  insert  in  the 
place  thereof  the  words  "  and  so." 

The  Chairman  —  If  there  are  no  further  amendments  — 

Mr.  Wadsworth  —  I  offer  the  following  amendment. 

The  Chairman  —  An  amendment  is  offered  by  Mr.  Wadsworth. 

Mr.  Wadsworth  —  I  want  to  say  that  it  is  the  same  amendment  that  is 
offered  by  Mr.  Ray,  Smith,  but  I  would  like  to  go  on  record  in  this  way  aa 
favoring  it. 

Mr.  Quigg  —  Mr.  Chairman,  I  ask  for  order. 

The  Chairman  —  Order  is  asked  for. 

I  understand  that  the  proposed  amendment*— the  amendment  proposed  by 
Mr.  Wadsworth  is  precisely  the  same  as  that  by  Mr.  R.  B.  Smith. 

Mr.  Wadsworth  —  Not  all  of  them;  it  includes  one  of  them. 

The  Secretary  —  By  Mr.  Wadsworth:  On  page  3,  strike  out  all  after  line  16, 
down  to  and  including  the  word  "  four  "  in  line  22. 

Mr.  Stimson  —  Mr.  Chairman,  may  we  have  that  read  again? 

The  Chairman  —  It  is  a  repetition  of  one  of  Mr.  R.  B.  Smith's  amendments. 
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The  Secretary  —  On  page  3,  strike  out  all  after  line  16,  down  to  and  in- 
cluding the  word  "  four,"  in  line  22. 

The  Chairman  —  There  being  no  further  amendments  offered,  Mr.  Saxe  has 
the  floor. 

Mr.  J.  G.  Saxe  —  Mr.  Chairnian,  I  am  so  much  in  favor  of  this  propose^l 
amendment  in  general  and  in  virtually  all  its  details  that  I  would  prefer  not 
to  be  one  of  those  who  are  offering  amendments.  The  only  reason  that  I 
offer  this  amendment  is  that  I  regard  it  as  of  equal  importance  to  the  budget 
plan  itself. 

Let  me  state  what  my  amendment  is.  In  its  proposed  aniendment,  the 
Committee  not  only  suggests  that  the  Governor,  the  Comptroller  and  the 
heads  of  departments  may  appear  before  the  Legislature  to  answer  inquiries, 
but  it  provides  that  the  Governor,  the  heads  of  departments  and  the  Comp- 
troller must  appear  when  so  requested  and  must  answer  inquiries. 

I  have  no  objection  to  the  provision  so  far  as  it  relates  in  a  mandatory  way 
to  the  Comptroller  and  heads  of  departments,  but  I  claim  that  we  will  be 
making  a  serious  mistake  if  we  so  confound  the  functions  of  the  executive  and 
the  Legislature  that  the  Legislature  may  require  the  Governor  to  appear 
before  it  for  cross-examination. 

Now,  as  to  the  frame  work  of  my  amendment,  I  understand  that  Mr.  Quigg 
has  proposed  one  covering  the  same  thought  and  I  think  if  I  correctly  caught 
the  amendment  of  Mr.  R.  B.  Smith,  it  covered  the  sanie  thought.  I  don't 
know  which  one  I  prefer;  but  I  say  this,  that  mine  adopts  the  Committee's 
language  as  closely  as  I  can  adopt  it,  with  the  single  exception  that  I  take 
out  the  provisions  as  to  the  Governor  being  obliged  to  attend.  He  may  in 
his  discretion  attend  and  have  his  conferences  with  the  Legislature,  but  he 
cannot  be  required  to  do  so. 

Think  what  it  would  mean,  how  far  it  might  stretch.  Firstly,  it  would 
include  cross-examination  as  to  the  Governor's  knowledge  of  State  finances. 
It  would  also  permit  a  fishing  excursion,  if  there  were  any  differences  of 
political  complexion.  Again,  the  greater  includes  the  less,  and  it  might  go  so 
far  as  to  be  an  inquiry  as  to  the  executive  documents  or  papers.  During  the 
last  year,  I  have  had  personal  experience  —  have  had  to  protect  the  executive 
department  even  against  the  demands  of  the  judiciary  — 
Mr.  Wagner  —  Will  the  gentleman  yield  ? 

Mr.  J.  G.  Saxe  —  No;  I  have  but  ten  minutes  and  with  great  reluctance,  I 
must  decline  to  yield.  I  am  very  sorry,  because  I  would  prefer  to  debate,  but 
I  must  decline  because  my  time  is  so  short,  under  the  rule. 

Mr.  Wagner  —  All  right. 

Mr.  Saxe  —  And  in  addition  to  that  I  want  to  say  to  the  chairman  of  the 
Finance  Committee  that  he,  as  a  member  of  his  law  firm,  knows  better  than 
anyone  else  how  far  that  legislative  power  of  heckling  may  go  and  to  what 
insulting  lengths  it  may  reach.  I  recollect  in  my  earliest  days  in  the  Legis- 
lature an  occasion  when  there  was  an  utterly  unworthy  exhibition  of  heckling 
by  a  joint  committee  of  both  houses  —  the  Judiciary  —  when  Mr.  Stimson's 
senior  partner  and  a  justice  of  the  Supreme  Court  appeared,  and  when  the 
whole  community  was  aroused  because  of  the  treatment  they  received.  This 
has  made  itself  felt  four  years  afterwards  in  the  Judiciary  Committee  of  this 
body,  in  respect  to  an  amendment  relating  to  the  magistrates  of  New  York 
city. 
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Saw,  I  might  argue  for  a  long  time  along  these  lines  and  quote  to  this 
Convention  decision  after  decision  of  the  United  States  Supreme  Court  and  of 
the  highest  court  of  this  State,  but  I  desire  to  give  hut  one  and  then  I  shall 
be  seated.  I  shall  quote  from  a  decision  of  one  of  the  greatest  jurists  in 
this  State,  Hon.  Nathan  L.  Miller,  written  in  respect  to  a  different  provision, 
but  rekiting  to  inquiries  between  two  branches  of  government.  Justice  Miller 
in  that  case  said: 

"  It  is  impossible  to  foresee  all  the  evils  likely  to  result  from  the  indul- 
gence of  that  tendency,  or  to  what  it  might  lead,  and  it  is  certain  that  it  has 
not  been  indulged  in  this  State  by  the  framers  of  its  successive  Constitutions, 
which  have  all  carefully  preserved  the  great  principle  of  the  independence  of 
the  three  branches  of  government.  The  present  State  Constitution,  like  all 
of  its  predecessors,  carefully  separates,  defines  and  limits  the  powers  of  each 
branch.  'The  legislative  power  of  this  State  shall  be  vested  in  the  Senate 
and  Assembly/  ( State  Const.  Art.  3,  §  1. )  '  The  executive  power  shall  be 
vested  in  a  Governor,'  etc.  (Id.  Art.  4,  §  1.)  'The  Supreme  Court  is  con- 
tinued with  general  jurisdiction  in  law  and  equity,  subject  to  such  appellate 
jurisdiction  of  the  Court  of  Appeals  as  now  is  or  may  be  prescribed  by  law 
not  inconsistent  with  this  article.'  (Id.  Art.  6,  §  1.)  Each  within  its  sphere 
was  intended  to  be  independent  of  the  others.  It  is  indispensable  to  our 
scheme  of  government." 

Perchance,  Mr.  Chairman,  if  it  was  absolutely  essential  to  this  budget 
scheme  that  it  should  be  provided  that  the  Governor  might  be  dragged  before 
the  Legislature  by  the  scruff  of  his  neck  and  thereby  violate  all  our  ancient 
traditions,  I  might  even  waive  that  because  I  am  so  deeply  in  symathy  with 
the  budget  scheme,  but  it  is  not  necessary.  It  is  not  expedient,  and  I  rest  my 
amendment  upon  the  opinion  of  Mr.  Justice  Miller. 

Mr.  Weed  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Weed. 

Mr.  Weed  —  I  am  most  heartily  in  favor  of  the  present  scheme  and  will 
most  heartily  support  it,  but  I  am  as  earnestly  in  favor  of  the  amendments 
which  have  been  proposed  by  Mr.  Saxe  and  several  other  gentlemen  for  the 
purpose  of  preserving  the  dignity  of  the  great  office  of  the  Governor  of  the 
State  of  New  York.  It  is  well  enough  to  make  him  appear  before  the  Legis- 
lature for  the  purpose  of  making  such  explanation  as  he  may  desire,  but  that 
he  should  be  brought  there  by  compulsory  process,  I  contest,  outrages  all  my 
sense  of  propriety  in  regard  to  the  respect  that  should  be  paid  to  that  dis- 
tinguished office,  it  has  been  said  here  that  we  can  count  upon  the  members 
of  the  Legislature  treating  the  Governor  with  consideration,  and  I  can  well 
imagine  that  the  members  here  who  have  been  living  in  this  atmosphere  of 
courtesy  for  three  months  could  scarcely  believe  that  the  Governor  of  this 
State  could  be  subjected  to  anything  that  would  indicate  a  lack  of  respect  for 
his  office.  But,  sir,  within  the  very  recent  past  we  have  seen  how  legislators 
sitting  upon  examination  commissions  have  abused  this  privilege;  and  while 
they  have  possibly  put  relevant  questions,  they  put  them  in  such  a  manner 
that  the  implication  is  an  abuse  and  an  insult.  And,  sir,  I  think  it  is  due  to 
us  that  we  should  protect  the  office  of  the  €U)vemor  from  any  such  possible 
insult. 

Now  we  say  that  we  can  count  upon  the  consideration  of  the  members  for 
the  position,  but,  sir,  we  can  well  imagine  that  some  reckless  member  of  the 
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minority,  for  the  purpose  of  obtaining  notoriety,  for  the  purpose  of  seeing  hit 
name  in  magnified  headlines  in  the  sensational  press,  would  make  use  of  this 
opportunity  for  the  purpose  of  having  this  press  some  day  appear  in  great 
leaders  "Assemblyman  So  and  So  Attacks  the  Governor,"  and  have  his  name 
Bpread  over  the  country  and  give  him  notoriety,  however  improper  on  his 
part  that  might  be. 

Mr.  Bernstein  —  Mr.  Chairman,  will  the  gentleman  yield? 

Mr.  Weed  —  I  cannot.  Now,  sir,  the  next  proposition  as  contained  in  this 
proposal  is  that  the  questions  shall  be  relevant.  Who  is  to  test  their  rele- 
vancy? Is  it  to  be  tested  by  the  Legislature,  or  is  it  to  be  tested  by  the 
Governor?  We  can  well  imagine,  where  there  is  an  adverse  majority,  that 
the  Legislature  would  be  prone  to  determine  that  it  had  the  right  to  determine 
the  relevancy  and  there  would  be  another  opportunity  for  a  wrangle  between 
this  great  official,  this  representative  of  the  entire  people,  and  one  or  two 
members  of  the  Legislature. 

Now,  Mr.  Chairman,  there  is  also  no  limit  placed  upon  the  frequency  with 
which  these  questions  may  be  put  and  I  think  these  gentlemen  who  have  had 
charge  of  this  matter,  in  their  interest  in  the  budget,  have  come  to  imagine 
that  there  is  nothing  so  important  in  the  duties  of  the  Governor  as  the 
preparation  of  the  budget  and  the  answering  of  inquiries  in  regard  to  it.  But, 
sir,  he  has  a  vast  variety  and  extent  of  duties  to  perform  and  I  do  not  think 
that  his  time  ought  to  be  trespassed  upon  by  the  possibility  of  his  being 
brought  continually  before  them  to  answer  such  questions  as  might  be  put. 
And  there  is  another  suggestion. 

It  has  been  said  that  the  premier  of  England  is  called  upon  to  answer  ques- 
tions in  relation  to  the  budget,  but  the  example  is  far  stretched  and  I  think 
has  little  force  in  the  consideratipn  of  the  question.  The  premier  is  the  leader 
of  the  party.  He  is  not  the  head  of  the  government,  but  the  Governor 
of  the  State  of  New  York,  as  soon  as  he  takes  his  oath  of  office,  becomes  the 
representative  of,  not  a  party,  but  of  all  the  people,  and  in  everything  thaC 
he  may  propose  in  the  way  of  a  budget  he  has  undoubtedly  got  to  justify 
himself  before  the  people  as  a  whole,  and  I  do  not  think  that  he  should  be 
called  upon  to  justify  himself  before  any  portion  of  either  of  the  Houses  of 
the  Legislature. 

Now,  Mr.  Chairman,  it  seems  to  me  also  that  the  procedure  provided  here 
is  useless.  If  the  members  of  the  Legislature  desire  information  upon  any 
measures,  they  can  get  it  by  calling  upon  the  heads  of  the  departments  to 
furnish  it. 

I  cannot  imagine  that  any  occasion  would  arise  where  the  Governor  would 
be  called  upon  unless  he  is  called  upon  for  the  purpose  of  indulging  in  some 
debate  upon  the  measures  which  he  proposes. 

Mr.  Chairman,  I  hope  for  the  honor  of  our  State  that  we  will  preserve 
the  dignity  of  this  position  and  that  we  will  prevent  the  possibility  of  any 
insult  either  being  thrown  at  or  cast  upon  the  Governor  of  the  State  of  New 
York. 

Mr.  Quigg  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Quigg. 

Mr.  Quigg  —  The  language  used  by  the  Committee  on  this  subject  that 
we  are  now  debating  concerning  the  Governor,  it  seems  to  me,  is  quite  absurd. 
"  The  Governor,  the  heads  of  departments  and  the  Comptroller,  shall  have  the 
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right ",  now,  leave  out  the  expression  "  and  it  shall  be  their  duty  ",  "  shall 
have  the  right  when  requested  by  either  House  of  the  L^islature  to  appear 
and  be  heard  ".  Well,  I  would  have  that  right  if  I  was  requested.  Anybody 
would.    No  use  putting  that  in  anyhow. 

Xow,  it  says,  **  It  shall  be  their  duty  ".  That  is  what  I  want  to  correct. 
**  Shall  have  the  right  '*  are  clearly  absurd  words  t(5  put  into  the  Constitu- 
tion. My  amendment  will  say  that  **  the  Governor  in  his  discretion  may  ap- 
pear and  be  heard  in  either  Uouse  of  the  Legislature  in  respect  to  the  budget 
during  the  consideration  thereof  ",  "  and  it  will  be  the  duties  of  the  heads 
of  departments  ",  —  not  the  Governor,  I  leave  him  out. 

It  seems  to  me  that  it  is  outrageous  to  subject  a  Governor*  to  the  call  of 
the  Legislature.  **And  the  Comptroller  when  so  required  by  either  House  to 
appear  and  to  furnish  information  and  answer  inquiries  relative  thereto", — 
"  relative  thereto  ",  Mr.  Weed.  I  strike  out  the  words  "  relevant  "  and  I  say 
"  relative  thereto ",  because  I  agree  with  Mr.  Weed,  who  is  going  to  say 
whether  it  be  relevant  or  not,  the  Governor  or  the  Legislature.  If  you 
leave  it  that  way,  then  you  are  going  to  have  impeachment  proceedings  and 
so  forth.    It  is  all  absurd. 

Mr.  Byrne  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Byrne. 

Mr.  Byrne  —  I  agree  with  Mr.  Quigg.  I  do  not  think  it  is  an  outrage  but 
I  think  it  is  unbecoming  that  the  Governor  should  be  brought  before  the 
Legislature.  I  agree  with  that,  but  when  you  are  beginning  to  do  something 
that  has  never  been  done  in  the  United  States  before,  when  you  are  going 
to  put  into  the  hands  of  the  Governor  something  that  is  not  in  the  hands  of 
any  Governor  of  the  United  States,  desperate  needs  require  desperate  remedies. 
If  you  are  going  to  give  him  that  power,  then  perhaps  his  dignity  will  perhaps 
have  to  suflFer  a  little,  to  permit  the  minority,  who  are  a  check,  to  question 
this  gentleman  who  is  going  to  initiate  this  budget. 

He  may  be  questioned,  says  Mr.  Saxe,  as  to  his  financial  knowledge.  In  the 
name  of  goodness,  why  shouldn't  he  be  questioned  upon  it,  if  he  is  going  to 
initiate  a  budget. 

I  do  not  want  to  say  anything  more  upon  this  subject. 

Mr.  Parsons  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Parsons. 

Mr.  Parsons  —  I  hope  this  amendment  which  provides  for  the  striking  out 
of  the  requirement  that  the  Governor  shall  appear,  will  not  prevail.  Carrying 
out  what  Mr.  Byrne  has  said,  we  are  now  trying  to  put  the  Legislature  in 
the  place  where  its  authority  belongs,  of  enforcing  economy  on  the  adminis- 
trative and  executive  departments  in  the  expenditure  of  money. 

We  should,  therefore,  facilitate  it  in  every  way,  not  only  iii  getting  the 
information,  but  in  forcing  the  executive  to  comply,  not  only  in  word,  but 
in  spirit,  with  the  provision  which  we  have  inserted  here. 

Now,  he  is  going  to  be  protected  against  any  abuse.  In  the  first  place 
the  procedure  for  such  an  appearance  and  inquiries  shall  be  provided  by  law. 
The  law  will  have  to  be  worked  out.  It  will  have  to  go  to  the  Governor  for 
approval  and  we  must  assume  that  it  will  provide  for  reasonably  protecting 
him  and  the  heads  of  the  departments. 

Now,  why  should  the  Governor  be  brought  on  to  the  floor  of  the  Legislature? 
It  ift  for  this  reason.    When  the  Governor  makes  a  statement  it  is  printed  in 
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every  new&paper  in  the  State,  but  when  a  legislator  makes  a  statement  that 
rarely  happens;  and  unless  you  bring  the  Governor  onto  the  floor  of  the 
Ijegislature  to  answer,  man  to  man,  not  from  the  stump,  the  questions  which 
the  Legislature  puts,  you  give  him, an  unfair  advantage. 

We  have  had  instances  where  Governors  have  increased  their  popularity  at 
the  expense  of  the  Legislature ;  where  Presidents  have  driven  men  from  public 
life  by  a  word. 

There  is  in  legislative  bodies  a  man  to  man  feeling,  a  greater  intellectual 
honesty,  than  there  is  in  talking  from  the  stump.  There  will  be  things  which 
Governors  will  not  dare  say  on  the  floor  of  the  Legislature  which  they  would 
easily  say  to  the  newspapers  or  in  public  audiences,  where  they  could  not  be 
»called  to  account  for  what  they  said. 

Now,  we  intend  here  to  provide  an  efficient  method,  an  accurate  method  to 
"bring  people  down  to  facts,  not  oratory,  and  if  we  are  going  to  do  that  then, 
with  the  power  which  we  give  the  Governor,  we  should  also  submit  him,  in 
dignity,  because  I  believe  the  law  will  provide  for  that,  and  the  Legislature 
will  protect  him  and  submit  him  to  questions  and  answers. 

Mr.  Wagner  —  Mr.  Chairman. 

Mr.  Wicker  sham  —  Mr.  Chairinan,  I  ask  that  the  privileges  of  the  floor  be 
extended  to  Dr.  Andrew  D.  White,  who  is  here,  and  who  is  one  of  our  most 
eminent  citizens,  and  I  believe  it  will  give  great  pleasure  to  the  Convention  to 
join  in  that  courtesy. 

The  Chairman. —  You  have  heard  the  motion.  Those  who  are  in  favor  of 
extending  the  privileges  of  the  floor  to  Dr.  Andrew  D.  White,  one  of  the  most 
eminent  sons  of  the  great  State  and  one  of  the  greatest  Americans,  say  Aye. 
The  privileges  of  the  floor  are  extended. 

Mr.  Wagner  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Wagner. 

Mr.  Wagner  —  There  is  very  little  that  can  be  added  to  what  Mr.  Parsons 
says  about  inserting  the  provision  requiring  the  Governor  to  appear  upon  the 
request  of  the  Legislature  to  justify  the  appropriations  which  he  seeks. 

I  am  not  at  all  in  sympathy  with  such  arguments  as  were  presented,  for 
instance,  by  Mr.  Saxe  and  Mr.  Weed,  that  we  must  legislate  here  in  our  fun- 
damental law  upon  the  theory  that  our  legislative  bodies  are  composed  of  row- 
dies ;  that  the  Governor  will  be  subject  to  insult  if  he  is  asked  to  come  before 
that  body  to  justify  any  legislative  request  which  he  may  make. 

I  should  prefer  to  think  that  it  would  be  more  in  keeping  with  propriety 
to  act  upon  the  theory  that  our  legislative  bodies,  like  this  Convention,  will 
be  composed  of  gentlemen,  and  if,  occasionally,  a  rowdy  does  assert  himself, 
he  will  readily  be  suppressed  by  those  of  gentlemanly  instinct.  So  that  1  hope 
that  that  suggestion  will  receive  but  very  scant  sympathy  in  this  body.' 

He  then  proceeds  to  say  I  am  asserting  this  because  I  believe  in  the  inde- 
pendence of  the  three  branches  of  government,  and  then  adds  by  saying 
"  But  I  am  heartily  ", —  so  as  to  be  sure  the  newspapers  will  not  misunder- 
stand,—  "  I  am  heartily  for  this  budget  proposition  here  advanced  ".  Why, 
that  it  is  an  invasion  of  the  independence  of  three  branches  of  government. 
We  are  now  for  the  first  time,  as  Mr.  Byrne  said,  in  the  history  of  our 
country,  and  we  are  the  first  State  in  the  Union  taking  a  new  step  in  the 
method  of  appropriations,  because  now  in  every  State  in  this  Union  and  in 
our  Federal  government  appropriations  are  initiated  by  the  Legislature,  and 
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here  we  are  making  a  new  departure  in  our  system  of  goyemment,  and  now 
we  permit  an  executive,  one  individual,  to  initiate  appropriations  for  the 
Empire  State. 

Now,  in  return  for  this  invasion  of  indepwidence  and  this  new  power-ex- 
traordinary power  we  are  conferring  upon  him,  we  should  make  certain  restric- 
tive provisions  and  one  of  them  is  that  with  that  power  goes  a  responsibility, 
and  as  Mr.  Parsons  has  said,  not  to  go  out  onto  the  stump  and  say  the  Legis- 
lature has  done  this  or  that,  or  has  reduced  this  appropriation  for  tSIs  great 
reform  but  that  he  may  face  the  men  whom  he  criticises,  so  that  he  may  be 
asked  such  questions  as  they  may  propose  either  in  a  critical  spirit  or  in  a 
desire  to  seek  information. 

Now,  I  arose  to  address  myself  to  the  amendment  which  I  proposed,  that 
one-third  of  the  members  of  either  House  may  require  the  attendance  of  the 
Governor.  For,  if  that  proposal  is  not  included  here,  the  whole  provision  is 
a  mere  nullity  and  will  be  nothing  but  window-dressing,  for  when  the 
majority  of  the  Legislature  is  in  sympathy  politically  with  the  Governor 
there  will  be  no  time  when  he  can  be  invited  except  upon  a  friendly  relation- 
ship, and  in  order  to  perhaps  make  a  political  speech  in  favor  of  some  budget 
provision  which  he  seeks;  but  in  order  that  criticisms  may  be  effective,  the 
minority  must  have  some  rights,  and  must  have  the  permission  to  examine 
the  Governor  upon  the  items  which  they  seek  to  criticise. 

President  Lowell  of  Harvard,  stated  when  he  was  before  us,  stated  that  the 
provision  in  Parliament  when  the  minority  party  cross-examines  the  minis- 
ters who  seek  appropriations  is  one  of  the  healthiest  things  in  the  British 
government  and  has  tended  more  toward  economy  than  anything  else.  This 
very  thing  which  we  are  proposing  here,  that  those  seeking  appropriations 
must  come  before  the  legislative  body  and  stand  cross-examination  by  those 
who  are  criticising  the  appropriations,  now  unless  this  one-third  provision  is 
put  in  here  this  provision  will  not  accomplish  the  thing  you  sedc  to  ac- 
complish. 

In  answer  to  Mr.  Weed,  when  he  says  that  the  Governor  when  elected  is 
no  more  a  leader  of  his  party,  that  he  at  once  forgets  his  affiliations  and  be- 
comes the  Governor  of  all  the  people  of  the  State,  let  me  say  there  is  not 
necessarily  any  inconsistency  there.  He  may  be  an  efficient  Governor  of  all 
the  people  and  also  a  successful  leader  of  his  party,  and  as  authority  for  that 
I  would  call  attention  to  the  speeches  of  Governor  Hughes  in  the  campaign 
for  direct  primaries,  who  insisted  that  he,  as  Governor,  was  the  leader  of 
his  party;  and  the  great  President  who  now  graces  the  executive  chair  at 
Washington,  has  stated  over  and  over  again  that  as  the  head  of  the  National 
government  he  is  also  leader  of  his  party  —  so  that  Mr.  Weed's  suggestion 
that  the  moment  an  individual  becomes  Ck)vernor  he  loses  his  political  affilia- 
tions is  not  in  accord  with  precedent.  And  let  me  say  that  I  am  in  favor  of 
the  budget;  let  me  reiterate  for  the  benefit  of  the  gentlemen  listening  to  us 
in  the  benches  in  front  of  us,  I  am  heartily  in  favor  of  a  budget,  I  am 
heartily  in  favor  of  a  scientific  budget.  I  stated  yesterday  that  this  is  an 
improvement  to  some  extent  upon  our  present  system.  But  if  you  really  want 
to  make  a  provision  that  the  Grovernor  may  come  before  the  legislative  body 
and  justify  his  appropriations,  and  make  it  effective  and  not  a  nullity  you 
must  have  the  one-third  provision  in  the  fundamental  law. 
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Mr.  Olcott  —  Mr.  Chairman. 

Mr.  D.  NicoU  —  Mr.  Chairman. 

ihe  Chairman  —  Mr.  Olcott. 

Mr.  Olcott  —  I  rose,  hoping  to  be  recognized  before  Mr.  Quigg  left  the  Cham- 
ber, to  call  his  attention  to  the  fact  that  the  Committee's  proposition  to  strike 
out  the  comma  after  the  word  "  duty  "  entirely  cures  his  criticism  as  to  the 
apparently  bad  language  of  the  phrase.  And  then  when  I  heard  my  friend  and 
housemate,  Mr.  J.  G.  Saxe,  propose  and  argue  for  his  amendment,  I  found 
myself  in  a  good  deal  of  agreement  with  him.  On  analysis,  it  seems  to  me 
that  perhaps  my  feeling  in  that  regard  is  more  one  with  regard  to  cherished 
dignity  of  the  Governor,  that  the  Grovernor  should  not  be  ordered  by  the  Legis- 
lature to  come  before  it  any  more  than  that  the  Legislature  should  be  pro- 
rogued by  the  Governor;  that  there  should  be  complete  independence  at  every 
moment  as  well  as  in  the  scheme  of  government,  between  the  three  branches 
of  government,  and  I  am  bound  to  say  that  it  seems  to  me  that  idea  should 
prevail  in  regard  to  the  Saxe  amendment,  and  that  it  should  be  adopted.  If 
I  am  right, —  and  it  seems  to  me  that  I  am  —  that  no  very  necessitous  require- 
ment is  present  for  the  attendance  of  the  Governor.  If  the  Governor  has  in 
reality  personally'  made  up  his  budget,  he  is  going  to  go  there  quick  enough 
without  any  subpoena,  because  he  is  going  to  know  enough  about  the  subject 
to  desire  its  diemonstration  by  himself,  and  if,  as  I  suppose  will  very  often  be 
the  case,  the  Governor  has  not  personally  done  it,  but  has  used  these  experts 
in  the  Comptroller's  oflBce  and  the  heads  of  the  departments  to  help  him  with 
the  budget,  they  are  the  ones,  the  only  ones  that  can  clarify  the  situation  and 
give  answers  that  will  be  illuminative  to  the  Legislature.  So  that  it  seems 
to  me  that  you  have  in  any  event  the  people  who  can  help  the  Legislature 
determine  whether  the  budget  should  be  amended  or  parts  of  it  stricken  out, 
or  parts  unamended.  But  on  that  subject,  while  my  vote  will  be  with  Mr. 
Saxe,  I  am  frank  to  say,  and  therefore  it  is  of  little  interest  to  this  body, 
that  I  think  there  are  two  sides  to  the  question. 

It  seems  to  me,  with  regard  to  the  Wagner  proposal  that  one- third  of  either 
house  of  the  Legislature  shall  compel  the  attendance  of  any  of  the  officials  to 
answer  questions  for  the  illumination  of  the  legislative  mind  and  that  of  the 
public,  that  there  can  not  be  any  question  why  my  friends  and  even  members 
of  the  Committee,  with  all  your  predisposition, —  Mr.  Nicoll  and  the  rest,  Mr. 
Stanchfield,  as  well  as  the  Chairman  —  with  all  your  predisposition  to  pass 
this  thing  unamended  except  as  your  Committee  shall  propose  amendments,  I 
ask  you  how  the  proposition  for  the  examination  of  this  budget  by  the  cross- 
examination  of  the  persons  who  have  composed  it  can  possibly  be  of  any  use 
in  the  world  unless  you  give  a  minority  of  the  Legislature  the  power  to  call 
in  those  officials  and  to  compel  their  attendance  for  cross-examination  ?  Why, 
it  is  not  a  party  measure.  It  is  not  a  measure  where  the  Committee  should 
have  any  pride  of  position  on  the  subject,  nor  do  I  accuse  them  of  such  a 
thing,  but  I  know  how  hard  it  is  for  an  outsider  to  their  deliberations  —  and 
I  was  not,  you  know,  a  member  of  the  Finance  Committee  —  to  get  into  their 
minds  on  subjects  which  they  have  already,  through  their  great  deal  better  op- 
portunities, thought  they  had  concluded  most  wisely.  And  yet  I  do  asK  them 
whether  anything  was  ever  yet  gained  as  to  clarification  of  a  great  and  in- 
volved scheme  by  questions  which  emanated  only  from  the  ranks  of  that 
Bcheme'8  friends?    Was  there  ever  anything  lost,  on  the  other  hand,  if  the 
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proposition  is  worthy  of  consideration,  by  cross-examination  at  the  hands  of 
the  enemies  of  the  scheme  or  the  critics  of  the  scheme?  If  the  scheme  is  good, 
does  it  become  anything  but  better  after  the  most  imfriendly  criticism?  If 
you  are  trying  a  case,  you  lawyers  in  the  Convention,  is  there  anything  that 
you  want  done  to  your  star  witness,  whom  you  know  you  can  rely  upon  be- 
cause you  know  he  is  telling  the  truth  —  is  there  anything,  I  say,  that  you 
want  done  that  is  more  certain  to  help  your  case  than  to  have  John  Stanch- 
field  or  Delancey  Nieoll  or  some  equally  able  lawyer  cross-examine  him.  Be- 
cause, if  he  can  beat  them,  why,  he  can  beat  the  argument. 

And  so  I  say,  if  your  budget  is  good,  is  there  anything  that  you  should 
more  want  than  that  the  imfriendly  one-third  of  the  Legislature  should  cross- 
examine  its  proponents  ?.nd  its  author? 

I  do  trust  that  we  shall  have  approval  of  this  proposition.  It  has  come  to 
me  anew,  it  has  come  to  me  from  a  man  whom  I  am  politically  taught  to  look 
out  for,  whose  combination  of  wickedness  and  brilliancy  is  going  to  lead  me 
astray,  and  yet,  submitting  it  to  the  tests  of  care  and  analysis,  I  do  not 
believe  there  ought  to  be  any  considerable  number  of  this  Convention  who 
will  deny  to  Senator  Wagner  what  he  wants,  an  examination  of  the  authors 
of  the  budget  by  the  opposition  party. 

Mr.  D.  NicoU  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Nieoll. 

Mr.  D.  NicoU  —  After  the  very  beautiful  boquet  just  handed  to  me  by 
Judge  Olcott,  it  is  rather  invidious  on  my  part  to  disagree  with  him.  But  it 
seems  to  me  that  the  safest  course  to  pursue,  and  really  the  only  necessary 
thing  to  do,  is  to  leave  to  the  Legislature  as  an  entire  body  the  right  of 
requesting  the  Governor  to  appear  before  it.  I  feel  that  it  would  be  going 
too  far,  if,  in  the  Constitution,  you  confided  the  exercise  of  so  important  a 
power  to  the  minority  of  the  body.  To  my  mind,  it  is  not  proper  Constitution- 
making  and  I  believe  that  the  end  sought  to  be  accomplished  can  be  obtained 
by  trusting  it  to  the  body  as  a  whole. 

Now,  really,  last  night  I  said  about  all  I  want  to  say  upon  the  question  of 
the  propriety  of  examining  the  Governor,  in  any  event,  before  the  Legislature, 
for  the  purpose  of  interrogating  him  with  respect  to  the  compilation  or  the 
details  of  the  budget.  Of  course,  it  is  a  new  feature  in  our  Constitution,  but 
it  is  not  a  new  feature  in  government.  It  is  the  commonest  kind  of  a  thing 
in  our  democracies.  Nor  is  it  a  departure  or  a  mingling,  a  commingling,  of 
the  functions  of  government  because,  as  I  pointed  out  last  night,  a  fact  which 
seems  to  have  been  overlooked  by  many  of  the  speakers  this  morning,  the 
Governor  himself  is  a  part  of  the  legislative  part  of  the  government  as  well 
as  the  executive.  You  cannot  make  laws  without  the  Governor.  He  is  a  part 
of  the  law-making  power,  and  therefore  we  are  not  now,  as  has  been  suggested 
to  me  by  some  one  of  the  critics  of  the  measure  this  morning,  making  any  in- 
novation by  undertaking  to  commingle  the  different  functions  of  government. 

Now  all  of  these  objections  to  the  proposal  with  respect  to  the  Governor 
are  based  upon  the  expectation  that  future  Legislatures  are  going  to  be  com- 
posed of  school-boys  or  toughs  or  lunatics,  and  I  do  not  think  we  can  build 
a  Constitution  upon  any  such  predicate.  I  am  going  to  assume  that  future 
Legislatures  are  going  to  be  composed  of  patriots  and  gentlemen  and  that 
they  will  treat  the  opportunities  given  to  them  by  the  Constitution  in  the  way 
that  patriots  and  gentlemen  usually  do. 
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I  think  also  that  the  tendency  of  the  times  is  toward  bringing  the  executive 
and  the  legislative  departments  of  government  closer  together.  At  the  pres- 
ent time  the  distinguished  President  of  the  United  States  does  not  consider  "it 
beneath  his  dignity  to  appear  before  the  Congress  of  the  United  States  and 
deliver  his  messages,  although  that  was  a  much  greater  innovation  in  govern- 
ment than  anything  here  suggested.  And  I  think  you  will  agree  with  me  that 
a  former  President  of  the  United  States,  now  sadly  estranged  from  the 
majority  in  this  Convention,  would  not  have  hesitated  and  would  have  been 
glad  of  the  opportunity  to  appear  before  the  committees  of  Congress  for  the 
purpose  of  justifying  his  acts.  So  I  sincerely  hope  that  these  amendments 
will  not  prevail. 

Mr.  Bernstein  —  Mr.  Chairman. 
The  Chairman  —  Mr.  Bernstein. 

Mr.  Bernstein  —  I  am  in  favor  of  the  budget  for  the  administraton  of  our 
affairs  in  this  State,  and  I  am  in  favor  of  this  particular  budget  proposal  as 
the  best  budget  proposal  that  has  been  submitted  to  this  Convention.  There 
have  been  suggestions  made  on  the  floor  in  the  shape  of  amendments  which 
I  believe  will  strengthen  the  proposal  of  the  Finance  Committee.  One  of  those 
is  the  amendment  by  Mr.  A.  E.  Smith,  that  it  shall  require  a  two- thirds  vote 
to  pass  all  appropriation  bills.  I  think  that  it  would  safeguard  the  State  and 
the  finances  of  the  State  from  the  kind  of  legislation  that  Mr.  Smith  testified 
to  in  detail  on  the  floor  here  last  night. 

Now,  with  regard  to  the  proposal  for  the  quizzing,  as  it  has  been  called,  of 
the  Governor  and  the  State  officers.  I  cannot  see  any  of  the  dangers  that 
have  been  pointed  out  here  in  this  proposal.  ^Ir.  Weed  referred  to  the  fact 
that  the  Prime  Minister  in  England  and  the  high  cabinet  officers  in  England 
and  in  other  countries  of  Europe  are  in  the  habit  of  being  quizzed  upon  ques- 
tions that  arise  in  their  diff'erent  Legislatures  and  he  said  that  they  occupy 
a  different  position  from  the  position  of  the  Governor  of  our  State.  I  ven- 
ture to  say,  with  all  due  respect,  that  he  is  mistaken.  They  occupy  the  same 
position  that  the  Governor  and  the  administrative  officers  of  this  State  do 
here.  They  are  the  executive,  the  administrative  officers  of  the  particular 
country  or  the  particular  government  that  they  represent.  It  is  not  con- 
sidered an  indignity  to  quiz  the  Prime  Minister  of  England,  the  highest  of- 
ficial of  the  government  of  England;  it  is  not  considered  an  indignity  to  quiz 
the  Prime  Minister  of  France  or  the  Chancellor  of  Germany.  These  men  con- 
sider that  they  are  simply  public  servants,  as  our  Governor  is  here. 

It  is  surprising  to  me  to  hear  these  gentlemen  here  who  are  most  loud  in 
their  criticisms  of  the  men  who  are  attempting  to  dignify  the  office  of  Gov- 
ernor by  giving  him  appointive  powers,  these  men  who  are  jealous  of  the 
powers  and  of  the  rights  of  the  Legislature  whenever  any  occasion  arises  in 
this  Convention  when  any  attempt  is  made  to  abridge  the  powers  and  the 
functions  of  the  Legislature;  it  is  surprising  to  me  I  say  that  these  men  now 
raise  the  point  that  it  would  put  an  indignity  upon  the  Governor  of  the 
State  of  New  York. 
Mr.  Brackett  —  Will  the  gentleman  yield  for  a  ten-second  question? 
Mr.  Bernstein  —  Yes. 

Mr.  Brackett  —  Is  the  gentleman  still  so  oldfashioned  and  foolish  as  to 
think  that  if  this  amendment  passes  that  the  Governor  is  going  to  be  the 
"servant?" 
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Mr.  Bernstein  —  I  surely  do.  The  GoYemor  of  the  State  of  New  York  is 
as  representative  of  the  people  as  the  Legislature  of  the  State  of  New  York. 
He  represents  the  people  in  a  larger  unit  than  the  respective  members  of  the 
Legislature.  He  is  not  only  in  theory  but  in  practice  the  servant  of  the 
people,  and  if  we  are  to  have  business  methods  in  the  administration  of  our 
affairs  it  is  only  right  that  the  Governor,  the  servant  of  the  people,  one 
of  the  cogs  in  the  wheel  of  our  government,  should  be  brought  here  and 
questioned  in  regard  to  the  advice  that  he  is  offering  to  the  Legislature  a&r 
to  this  budget. 

Now  Mr.  Chairman  it  seems  to  me  that  if  we  should  have  that  provision  in 
our  Constitution,  Mr.  Wagner's  amendment  becomes  an  absolute  necessity. 
You  are  going  to  make  this  provision  of  the  section  an  absolute  nullity  if  you 
do  not  include  that,  because  as  Judge  Olcott  pointed  out,  the  vote  of  either 
house  of  the  Legislature  simply  means  the  vote  of  the  majority,  and  if  the 
majority  for  some  reason,  because  it  happens  to  be  in  sympathy  with  the 
Governor  that  is,  or  because  it  has  plans  on  financial  government  of  its  own, 
will  refuse  to  call  the  Governor  to  question  him,  you  are  going  to  nullify 
the  salutary  provisions  of  this  law.  I  submit  therefore  that  this  amendment 
of  Mr.  Wagner's  should  prevail  in  order  to  make  the  proposal  of  the  Com- 
mittee, with  which  I  am  in  hearty  accord,  a  workable  budget  arrangement. 

Mr.  Ostrander  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Ostrander. 

Mr.  Ostrander  —  Mr.  Chairman,  I  am  sincerely  glad  that  there  are  so 
many  ways  of  salvation.  For  the  last  thirty  years  I  have  heard  Governors 
and  members  of  the  Legislature  coming  up  here  to  stop  the  expenses  and 
save  the  people,  save  the  government.  A  year  or  two  ago  they  were  going 
to  be  saved  by  this  direct  primary.  If  we  go  back  we  find  the  wrecks  of 
salvation  all  along  the  road  for  thirty  years.  It  is  strange  to  me  that  it 
never  has  occurred  yet  to  anyone  that  the  way  to  save  our  people  from  exces- 
sive taxation  is  to  stop  spending  money.  That  is  kind  of  old-fashioned,  and 
perhaps  foolish,  but  that  is  about  the  only  way,  because  as  the  old  gentleman 
told  his  son  about  the  horse  race,  it  is  the  last  quarter  that  they  pay  off  on. 
You  may  have  all  the  ways  and  means  of  disposing  the  Governor  and  the 
other  officers  but  the  place  to  judge  of  the  final  result  will  be  on  what  is 
passed,  what  you  have  got  to  pay. 

Now  anyone  would  think  that  there  had  never  been  any  looking  ahead  to 
find  out  what  has  got  to  be  passed  here,  but  all  these  years  we  have  struggled 
along  fairly  well  without  a  budget,  and  if  anybody  pins  his  whole  faith  to  his 
budget  I  would  ask  him  to  take  a  glimpse  along  down  the  river  to  our  city 
of  New  York,  which  is  so  much  in  evidence,  and  has  a  large,  ample  and  fine- 
looking  budget.     (Laughter.) 

A  few  years  ago  about  the  time  of  Mayor  McClellan,  there  was  a  debt 
of  about  three  hundred  millions  or  thereabouts.  They  had  had  a  budget  in 
full  operation  ever  since  and  now  they  only  owe  about  twelve  hundred  million, 
and  the  man  who  can  devise  some  way  to  increase  the  debt  limit  down  there 
is  a  national  hero.     (Laughter.) 

Now  while  this  makes  a  nice  proposition  to  talk  about,  when  we  get  down 
to  the  real  final  analysis  of  it  the  men  who  come  into  the  Legislature  and  the 
Governor  are  always  going  to  get  their  heads  together  and  spend  a  little 
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bit  more  money  than  they  did  the  year  before;  and  don't  fool  yourselves  for 
a  minute  in  thinking  that  the  old  man  up  and  down  the  State  and  all  over  the 
country  is  not  onto  us.  (Laughter.)  You  may  butter  his  parsnips  with  as 
many  fine  words  as  you  please,  but  the  man  at  home  knows  it  is  mostly  all 
talk  and  mostly  all  poppycock.  When  a  few  men  come  together  from  the  Legis- 
lature and  from  the  different  departments  and  find  out  what  has  got  to  be 
spent,  and  how  much  they  can  aiford  to  give  their  several  friends,  and  agree 
on  it,  that  is  about  as  near  as  you  will  ever  get.     (Applause  and  laughter.) 

Mr.  J.  L.  O'Brian  —  Mr.  President. 

The  Chairman  —  Mr.  O'Brian. 

Mr.  J.  L.  O'Brian  —  I  desire  to  call  the  attention  of  the  House  to  the  fact 
that  under  the  special  rule  adopted  this  morning  the  debate  on  amendments 
was  limited  to  one  hour  and  the  debate  on  the  main  question  was  to  close  at 
12  o'clock.  It  is  now  quarter  to  twelve  and  it  is  quite  apparent  that  there  is 
not  time  left  under  that  special  rule  for  adequate  discussion  of  the  amend- 
ments and  there  certainly  should  be  some  time  allowed  for  the  discussion  of 
the  main  question,  for  I  assiune  that  the  chairman  of  the  Committee  may 
desire  to  speak,  and  inasmuch  as  the  time  will  lapse  at  12  o'clock,  I  respect- 
fully move,  subject  to  the  approval  of  the  House  — 

Mr.  Stimson  —  Will  the  gentleman  yield? 

Mr.  J.  L.  O'Brian  —  Certainly. 

Mr.  Stimson  —  The  chairman  does  not  require  more  than  ten  minutes. 

Mr.  J.  L.  O'Brian  —  The  chairman  of  the  Committee  will  desire  ten  minutes 
and  I  assume  the  proponents  of  the  amendments  are  still  to  be  heard  from, 
and  I  therefore  move,  Mr.  Chairman,  that  the  Committee  now  arise,  report 
progress  to  the  Convention  and  ask  leave  to  sit  imtil  1  o'clock  with  a  proviso 
that  the  vote  on  the  main  question  shall  then  be  taken.    I  make  that  motion. 

Mr.  A.  E.  Smith  —  Mr.  Chairman,  I  would  like  to  ask  the  gentleman  from 
Buffalo  not  to  pin  us  down  to  any  particular  time. 

Now  in  the  history  of  the  last  Convention  and  in  this  Convention  consider- 
ably more  than  two  days  have  been  given  to  questions  of  a  great  deal  less 
importance  than  this  one.  I  don't  know  what  there  is  to  be  discussed  in  this 
Convention  after  this  question  has  been  disposed  of  that  is  nearly  ad  important 
as  this,  and  two  days  would  not  be  too  much. 

I  want  to  call  attention  to  the  fact  that  it  has  taken  an  hour  and  a  quarter 
to  discuss  only  one  of  the  proposed  amendments,  and  I  think  the  Convention 
will  agree  with  me  that  it  is  probably  the  one  of  least  importance.  Now  it 
does  not.  seem  reasonable  to  pin  us  down  to  1  o'clock. 

Mr.  J.  L.  O'Brian  —  Mr.  Chairman,  I  appreciate  the  compliment  of  the 
gentleman's  attributing  power  to  me  in  this  matter,  but  I  call  his  attention 
to  the  fact  that  this  is  entirely  in  the  hands  of  the  Convention  and  that  my 
motion  is  simply  to  take  the  matter  back  to  the  Convention  so  that  we 
shall  not  get  ourselves  into  a  snarl.  I,  like  the  gentleman  who  has  just 
spoken,  think  that  the  matter  should  be  fully  discussed  and  I  will  modify  my 
motion  to  read  that  the  Committee  do  now  arise,  report  progress  and  ask 
leave  to  sit  again.  When  that  motion  is  put  we  may  debate  the  question  of 
how  long  a  time  shall  be  allowed. 

The  Chairman  —  You  have  heard  the  motion  of  Mr.  O'Brian.  Those  in 
favor  of  rising  to  report  progress  and  ask  leave  to  sit  again  will  say  Aye, 
contrary  No.    The  motion  is  agreed  to. 
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(pTenident  Hoot  resumes  the  Chair.) 

Mr.  Marshall  —  Mr.  President. 

The  President  —  Mr.  Chairman. 

Mr.  Marshall  —  The  Committee  of  the  Whole  desires  to  report  progress 
regarding  General  Order  No.  46  and  to  ask  leave  to  sit  again. 

The  President  —  The  question  is  on  granting  leave  to  the  Committee  to  sit 
again.  All  in  favor  will  say  Aye,  contrary  No.  The  Ayes  have  it  and  the 
leave  to  sit  is  granted. 

What  is  the  further  pleasure  of  the  Convention? 

Mr.  Oleott  —  Mr.  President,  I  move  we  go  into  Committee  of  the  Whole. 

Mr.  Wagner  —  I  move  we  go  into  Committee  of  the  Whole. 

Mr.  J.  L.  O'Brian  —  Mr.  President,  under  the  special  rule  adopted  yesterday 
the  Committee  on  Rules  was  required  by  the  House  to  bring  in  a  special  rule 
this  morning  because  unfinished  business  in  special  orders  conflicted  with  a 
special  order  already  set  for  this  morning,  and  I  assume  that  some  fair  limit 
of  debate  should  be  settled.  I  therefore  move  to  amend  Mr.  Wagner's  motion, 
by  providing  that  when  the  House  resumes  under  his  motion  —  well,  I  will 
restate  it:  I  move  to  amend  the  motion  so  as  to  provide  that  the  House  do 
now  go  into  the  Committee  of  .the  Whole,  and  that  ten  minutes'  time  be 
allotted  to  the  consideration  of  each  amendment,  and  the  final  vote  be  taken 
on  the  main  question  not  later  than  1  o'clock. 

Mr.  A.  E.  Smith  —  Mr.  President,  I  don't  think  that  is  fair  treatment  of 
this  subject. 

Mr.  O'Brian  —  Move  to  amend. 

Mr.  A.  E.  Smith  —  No,  I  don't  move  to  amend.  I  argue  against  your 
amendment  to  Senator  Wagner's  motion.  That  is  the  easiest  way.  And  in 
that  argument  I  desire  to  say  to  the  House  that  this  article  was  discussed 
all  day  yesterday;  amendments  were  nuide  to  it  very  materially  changing  it; 
some  of  the  amendments  were  only  made  this  morning  and  have  not  been 
discussed  at  any  very  great  length.  Now,  I  repeat  what  I  said  but  a  moment 
ago  when  we  were  in  the  Committee  of  the  Whole,  I  don't  know  anything 
more  important  than  this  particular  question  —  with  the  exception  of  the 
short  ballot,  Senator  Brackett's.  And  to  cut  us  down  to  just  one  hour  for 
about  fifteen  amendments  that  are  around  here,  seems  to  me  like  putting  a 
steam  roller  over  it.  We  may  be  sorry  for  that  later,  and  an  hour  or  two 
that  we  save  to-day  may  be  lost  to  us  at  some  future  time.  It  is  possible 
that  this  thing  be  put  in  shape  to  satisfy  everybody,  but  it  will  never  be 
done  in  an  hour. 

The  President  —  The  Chair  suggests  — 

Mr.  Wadsworth  —  Mr.  President. 

The  President  —  Mr.  Wadsworth. 

Mr.  Wadsworth  —  Why  not  find  out  what  would  satisfy  the  gentleman 
from  New  York,  how  much  time  would  satisfy  him;  how  much  more  time  he 
thinks  we  ought  to  give  to  it.  I  agree  with  him  that  it  is  a  most  im- 
portant matter.     How  much  more  time  do  you  think  we  ought  to  give? 

Mr.  A.  E.  Smith  —  I  am  unable  to  say  to  the  gentleman  from  Livingston 
how  long  it  will  take,  but  if  ten  men  each  speak  from  five  to  ten  minutes  on 
each  amendment,  why,  by  the  time  mine  is  reached,  I  won't  have  a  chance 
to  say,  "  How  are  you  ?  " 

Mr.  Stimson  —  Mr.  President,  will  the  gentleman  yield  ?    I  am  very  anxious 
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^  ^nd  out  how  much  time  is  required,  because  the  Committee,  of  coufse,  ia 
not   at  all  anxious  to  preclude  or  shorten  the  debate,  but  it  is  aware  of  the 
fact  that  it  has  already  overstepped  the  time  allotted  to  it  by  its  special  order, 
and  vre  should  like  to  know  about  how  long  the  gentlemen  who  have  made 
amendments  would  require.     I  can   say  for  myself  that  I  should  like  not 
more    than  ten  minutes  or  at  the  outside  fifteen   minutes  to  close  up  the 
matter,  to  speak  on  behalf  of  the  amendments  which  the  Committee  made 
and  in  answer  to  the  amendments  which  have  been  made  by  other  members 
of  the  House.     Now,  perhaps  if  some  of  the  other  gentlemen  who  have    im- 
portant amendments  will  help  us  out,  we  can  be  enabled  to  fix  a  time  that 
-will  be  fair  to  everybody. 

Mr.  A.  E.  Smith  —  I  would  like  to  have  a  half  hour. 

Mr.  J.  L.  O'Brian  —  Mr.  President.  May  I  modify  my  motion  to  provide  that 
the  final  vote  be  taken  at  four  o'clock.  That  allows  two  full  hours  for  these 
amendments  and  the  final  debate.  But  I  really  think,  in  view  of  the  long 
discussion  we  have  had,  and  the  fact  that  we  have  three  other  special  orders 
set  for  to-day,  that  is  a  fair  arrangement.  That  will  allow  ten  minutes  for 
each  amendment  and  to  briefly  discuss  the  main  question,  the  vote  to  be  taken 
at   four  o'clock,  not  later  than  four  o'clock. 

Mr.  Wadsworth  —  I  think  we  have  to  adjourn  by  the  rule,  at  five-thirty? 
Mr.  J.  L.  O'Brian  —  Yes,  sir. 

Mr.  Wadsworth  —  Why  not  take  the  final  vote  at  five  o'clock  ?  We  would 
do  nothing  between  four  and  five- thirty.  The  members  of  the  House  would 
all  be  tired  and  would  not  feel  like  taking  any  other  amendment. 

Mr.  J.  L.  O'Brian  —  Under  my  motion,  Mr.  President, —  under  my  motion 
the  vote  may  be  taken,  if  the  House  desires  it,  prior  to  four  o'clock.  My 
motion  is  not  later  than  four  o'clock. 

Mr.  Wagner  —  I  will  accept  the  motion  offered  by  Congressman  Wads- 
worth, that  we  take  the  vote  not  later  than  five-thirty  —  five-thirty,  was 
it,  or  five? 

Mr.  Wadsworth  —  Five. 

Mr.  Wagner  —  Five.     That  will  give  us  ample  time  to  discuss  the  subject. 
Mr.  Wadsworth  —  I  did  not  make  any  motion,  Mr.  President;   simply  an 
inquiry. 

Mr.  Wagner  —  I  will  accept  the  suggestion  and  incorporate  it  in  my 
motion. 

Mr.  J.  L.  O'Brian  —  Mr.  President. 
The  President  —  Mr.  O'Brian. 

Mr.  J.  L.  O'Brian  —  This  matter  is  entirely,  in  the  hands  of  the  House. 
The  Committee  on  Rules  has  no  desire  to  fix  any  time  except  what  is  agree- 
able to  the  House,  but  the  suggestion,  so  far  as  I  am  concerned,  with 
reference  to  Mr.  Wagner's  motion,  is  that  there  be  a  time  limit,  a  definite 
time  limit,  and  one  which  would  be  fair. 
Mr.  Wagner  —  Mr.  President. 
The  President  —  Mr.  Wagner. 

Air.  Wagner  —  I  think  during  the  deliberations  of  the  Committee  on  Rules, 
at  which  they  fixed  a  time  limit,  they  had  not  considered  that  there  would 
be  so  many  amendments  offered  this  morning,  and  I  think  the  increased 
number  of  amendments  offered  will  justify  an  extension  of  time. 

Mr.  J.  L.  O'Brian  —  Mr.  President,  I  will  renew  my  motion  as  amended, 
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that  the  Committee  rise  and  report  progress  to  the  Convention  and  ask 
leave  to  sit  again  on  this  amendment,  with  a  time  limit  of  ten  minutes. 

Mr.  Wadsworth  —  We  are  in  the  House  now. 

Mr.  J.  *L.  O'Brian  —  1  beg  your  pardon.  I  have  become  confused  with  so 
many  amendments  to  my  motion.  I  now  move  that  the  House  go  into  the 
Committee  of  the  Whole  on  this  pending  general  order;  that  ten  minutes 
time  be  allowed  to  each  amendment  and  the  final  vote  on  the  proposition 
and  the  amendments  be  taken  not  later  than  5  o'clock. 

The  President  — ^Are  you  ready  for  the  question  upon  that  motion  ? 

The  Chair  will  restate  the  motion,  as  he  understands  it:  that  the  House 
now  go  into  the  Committee  of  the  Whole  on  General  Order  No.  46;  that  ten 
minutes  be  allowed  to  each  pending  amendment,  and  that  the  final  vote  be 
taken  not  later  than  five  o'clock. 

Mr.  Barnes — ^A  question  of  information,  Mr.  President. 

The  President  —  The  gentleman  will  ask  his  question. 

Mr.  Barnes  —  Does  that  mean  ten  minutes  for  each  amendment  or  ten  min- 
utes for  each  speaker? 

The  President  —  It  means  ten  minutes  time  for  each  pending  amendment. 

Mr.  Barnes  —  Then  one  man  can  consume  the  entire  time. 

Mr.  Wagner  —  Mr.  President,  are  we  considering  my  motion  now? 

The  President  —  We  are  considering  the  motion, — 

Mr.  Wagner  —  I  take  it  that  Mr.  0*Brian  is  moving  to  amend  my  original 
motion.  I  do  not  understand  that  he  incorporated  in  the  amendment  that 
only  ten  minutes  should  be  taken  for  each  amendment. 

The  President  —  The  Chair  so  imderstands. 

Mr.  Wagner  —  Mr.  President,  may  I  suggest  that  so  long  as  we  have  the 
time  fixed  for  the  final  vote  that  we  should  not  limit  the  debate  to  a  definite 
time  on  any  amendment. 

Mr.  J.  L.  CBrian  —  Mr.  President,  that  is  agreeable  to  me,  except  I  want 
to  call  the  attention  of  the  House  to  the  fact  that  all  members  must  be  con- 
siderate in  discussing  their  amendments  if  there  is  to  be  no  limitation  on  each 
amendment.  Otherwise,  one  man  would  take  up  all  of  the  time.  I  therefore 
call  the  attention  of  the  House  to  that  fact,  and  withdraw  my  suggestion  as 
to  a  limitation  of  time  on  the  amendments. 

Mr.  Wagner  —  Then  T  understand,  Mr.  O'Brian,  that  you  leave  out  the  ten 
Iminutes  altogether. 

Mr.  J.  L.  O'Brian  —  Mr.  President,  I  will  move  to  amend  again  by  inserting 
a  time  limitation  of  ten  minutes  on  each  speaker. 

The  President  —  The  Chair  will  now  restate  the  motion.  Will  the  gentlemen 
of  the  Convention  pay  strict  attention,  so  that  there  may  not  be  misunder- 
standing and  consequent  dissatisfaction.  The  Chair  understands  the  amend- 
ment of  Mr.  O'Brian  to  the  amendment  of  Mr.  Wagner  to  be,  that  the  Con- 
vention now  go  into  the  Committee  of  the  Whole  for  the  consideration  of 
General  Order  No.  46,  a  special  order  of  the  day,  that  in  the  debate  on  amend- 
ments, ten  minutes  be  allowed  to  each  speaker  and  the  final  vote  be  taken  not 
later  than  five  o'clock  this  afternoon. 

Mr.  Wagner  —  Mr.  President,  I  accept  that  as  part  of  my  motion. 

The  President  —  Is  the  Convention  ready  for  the  question  upon  that  mo- 
tion; upon  the  motion  of  Mr.  Wagner  as  now  amended.  All  in  favor  of  the 
motion  will  say  Aye,  contrary  No.    The  motion  is  agreed  to. 
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The  Convention  now  goes  into  the  Committee  of  the  Whole  with  Mr.  Mar- 
shall  in  the  Chair. 

Mp.   Sheehan  —  Mr.  President. 
The  President  —  Mr.  Sheehan. 

:Mr.   Sheehan  —  Before  we  formally  go  into  the  Committee  of  the  Whole, 
may  I  suggest  that,  if  possible,  the  clerk  have  these  various  amendments  that 
have   been  amended,  printed  and  on  our  files  before  5  o'clock,  if  possible. 
The  President  —  The  Clerk  will  take  notice  of  that  suggestion. 
(Mr.  Marshall  takes  the  chair.) 

The  Chairman  —  The  Committee  of  the  Whole  will  resume  its  deliberations. 
Mr.  Olcott  —  Mr.  Chairman. 
The  Chairman  —  Mr.  Olcott. 

Mr.  Olcott  —  I  desire  to  offer  the  following  amendment  which  is  merely  a 
coalescing  of  the  amendment  by  Mr.  John  G.  Saxe  and  of  that  by  Senator 
Wagner. 

Mr.  Stimson  —  Mr.  Chairman. 
The  Chairman  —  Mr.  Stimson. 

Mr.  Stimson  —  I  would  like  to  rise  to  a  point  of  order.  T  understood  the 
time  for  offering  amendments  had  been  closed,  and  I  think  it  would  be  a  rather 
dangerous  precedent  to  extend  the  time  indefinitely. 

Mr.  J.  G.  Saxe  —  Speaking  on  the  point  of  order,  as  I  imderstand,  the  time 
to  offer  an  amendment  is  not  closed  until  5  o'clock  under  the  rules. 

The  Chairman  —  I  understand  the  situation  to  be  this:  When  we  opened 
the  discusssio!!  in  the  Committee  of  the  Whole  I  suggested  that  it  was  desir- 
able that  all  amendments  should  be  introduced  at  the  beginning.  That  was 
only  a  matter  of  convenience  and  not  a  matter  of  rule.  The  Chair  thinks 
the  point  of  order  is  not  well  taken. 

Mr.  J.  G.  Saxe — Mr.  Chairman,  I  ask  the  Secretary  to  read  the  proposed 
amendment. 

The  Chairman — The  Secretary  will  read  the  amendment  offered  by  Mr. 
Olcott. 

The  Secretary  —  By  Mr.  Olcott:  Page  3,  line  5,  strike  out  the  words 
**  their  duty  "  and  insert  in  place  thereof  *^  the  duty  of  such  heads  of  depart- 
ments and  the  Comptroller  ". 

On  page  3,  line  6,  after  the  word  "  by "  insert  "  at  least  one-third  of  tKe 
elected  members  of  ". 

The  Chairman  —  We  now  have  twelve  amendments  before  us,  and  the  de- 
liberations will  be  resumed  on  any  one  of  them.  We  have  thus  far  prac- 
tically confined  our  attention  to  the  amendments  offered  by  Mr.  Saxe,  Mr. 
Quigg  and  Mr.  Wagner. 

Mr.  Wagner  —  Mr.  Chairman. 
The  Chairman  —  Mr.  Wagner. 

INlr.  Wagner  —  May  I  make  a  suggestion  of  procedure  which  will  probably 
permit  us  to  do  our  work  a  little  more  intelligently.     Can  not  we  take  up 
each  amendment  and  discuss  it  rather  than  have  the  different  amendments 
discussed  indiscriminately  throughout  the  time  left  for  debate? 
The  Chairman  —  That  might  be  a  good  rule  to  adopt. 
Mr.  Wagner  —  I  suggest  that  as  a  matter  of  procedure. 
Mr.  A.  E.  Smith  —  Mr.  Chairman,  I  would  suggest,  further,  that  if  at  the 
close   of   the   debate   on   each   amendment   a   vote  be   then   taken   on   that 
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amendmont,  because  —  I  will  tell  why  I  make  that  suggestion  —  the  attltule 
of  the  House  towards  an  amendment  may  have  something  to  do  with  the 
rest  of  the  amendments  pending.  Now  Senator  Wagner's  matter  is  clear  and 
distinct,  aside  from  any  other  part  of  the  bill  and  could  be  disposed  of  im- 
mediately. 

The  Chairman  —  Under  the  rule,  as  I  understand  it,  no  vote  is  to  be  taken 
until  the  entire  debate  has  been  concluded.  The  hour  fixed  as  the  eventual 
hour,  if  the  debate  is  not  earlier  concluded,  would  be  6  o'clock.  As  I  under- 
stand the  rule  that  would  mean  voting  on  all  the  amendments  at  that  time 
and  not  piece-meal. 

Mr.  A.  E.  Smith  —  Mr.  Chairman,  I  do  not  think  that  the  rule  had  any 
reference  to  amendments.  The  rule  meant  that  we  were  to  vote  on  the  amend- 
ment, which  is  the  report  of  the  committee,  at  5  o'clock,  if  I  understand  it 
rightly. 

The  Chairman  —  This  is  merely  supplemental  to  the  original  rule  which 
was  reported,  as  I  understand  it,  which  provided  that  there  should  be  one 
hour  for  discussion  upon  the  amendments,  and  that  at  12  o'clock  the  vote  was 
to  be  taken. 

Mr.  Stimson  —  Mr.  Chairman. 

The  Chairman  —  Mr.  "Stimson. 

Mr.  Stimson  —  Will  the  gentleman  yield?  Rule  27  provides  expressly  as 
follows:  "When  the  limit  of  time  has  expired,  the  amendments  which  have 
been  proposed  and  not  previously  acted  upon  shall  be  voted  upon  in  their 
order  without  further  debate." 

Mr.  A.  E.  Smith  —  Not  previously  acted  upon. 

Mr.  Stimson  —  Under  that  rule  in  the  case  of  each  of  the  previous  amend- 
ments which  have  been  before  this  House,  I  understand  that  all  of  the  amend- 
ments have  been  acted  upon  in  their  order  at  the  close  of  the  time  limit. 

Mr.  A.  E.  Smith  —  The  rules  do  not  read  that  way. 

Mr.  Wagner  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Wagner. 

Mr.  Wagner  —  If  I  may  be  permitted  to  make  a  suggestion  with  reference 
to  the  construction  of  that  rule,  that  has  in  mind,  I  think,  that  in  case  all 
of  the  time  for  debate  upon  amendments  shall  be  consumed,  that  should  not 
prohibit  a  vote  upon  the  amendments  proposed,  but  it  does  not  prevent  the 
Committee  of  the  Whole  from  taking  votes  upon  amendments  as  it  proceeds 
in  the  discussion.  It  simply  provides  against  a  possible  foreclosure  of  the 
taking  of  a  vote  upon  an  amendment  if  all  the  time  is  consumed  in  debate. 

Mr.  Deyo  —  Mr.  Chairman,  I  move  that  we  proceed  to  the  consideration  of 
each  amendment  offered  to  this  proposal,  in  the  order  in  which  they  were 
offered,  and  to  vote  upon  the  same  in  that  order. 

A  Delegate  —  Second  the  motion. 

The  Chairman  —  You  have  heard  the  motion.  I  am  reminded  by  the  sec- 
retary that  there  was  a  request  made  that  these  amendments  be  printed  so 
that  members  of  the  Convention  would  have  the  text  before  them  when 
they  come  to  vote.  I  understand  the  Secretary  has  taken  steps  to  obey 
that  order.  You  may  be  somewhat  embarrassed  therefore  not  to  have  these 
amendments. 

Mr*.  Stimson  —  May  I  make  another  suggestion? 

Since  the  suggestion  of  having  the  amendments  printed  was  made  I  sec 
that  a  number  of  the  members  have  left  the  room  and  it  will  be  much  easier 
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for  the  membeis  to  vote  upon  the  amendments  with  a  full  attendance  in  this 
body  if  they  know  the  exact  time  when  the  votes  are  to  be  taken. 

The  Chairman  —  I  suggest  that  we  shall  take  no  vote,  at  any  rate,  what- 
ever the  ruling  may  be,  before  we  reconvene  at  lialf  past  two  o'clock.  We 
have  now  fifty  minutes  for  discussion  for  the  amendments  in  general  and 
by  that  time  it  is  hoped  that  we  will  have  the  amendments  in  printed  form 
and  we  can  then  act  more  intelligently  upon  the  various  proposals. 

Mr.  J.  G.  Saxe  —  Mr.  Chairman,  may  I  make  one  further  suggestion  to 
supplement  what  has  been  said!  Under  the  rule  which  has  been  adopted, 
each  speaker  can  only  take  ten  minutes.  If  you  take  up  the  amendments 
seriatim  any  speaker  may  exhaust  himself  on  the  first  amendment  that  comes 
up.  It  seems  to  me  that  if  anybody  wants  to  take  ten  minutes  he  wants 
to  be  in  a  position  to  take  those  ten  minutes  on  all  the  amendments  because 
the  rule  is  that  no  one  can  speak  more  than  ten  minutes  on  all  the  amendments 
proposed. 

The  Chairman  —  If  there  is  no  objection  to  the  course  which  the  Chair 
has  indicated,  we  will  not  take  any  votfe  until  we  reconvene  at  the  after- 
noon session,  and  the  various  amendments  which  have  been  proposed  are 
now  open  for  discussion. 

Mr.  Quigg  —  Regular  order,  Mr.  Chairman. 

The  Chairman  —  I  do  not  know  whether  the  members  of  the  committee 
understand  the  situation.  We  have  reported  to  the  Convention  asking  for 
additional  time  and  additional  time  has  been  granted,  and  the  right  to  debate 
is  now  operative. 

Mr.  Cobb  —  Mr.  Chairman. 
*   The  Chairman  —  Mr.  Cobb. 

Mr.  Cobb  —  If  the.  amendments  are  not  to  be  taken  up  in  their  order,  I 
will  say  just  a  word  about  the  amendment  that  I  introduced.  It  is  not  a 
fundamental  or  basic  matter  and  I  esteem  the  work  of  the  Finance  Commit- 
tee so  highly  that  I  would  not  have  thought  of  offering  an  amendment  that 
was  not  consistent  with  their  scheme  nor  one  that  I  did  not  have  reason  to 
believe  would  be  acceptable  to  the  committee.  This  amendment  simply  pro- 
vides that,  with  this  budget  which  the  Governor  shall  submit  to  the  Legis- 
lature, he  shall  also  submit  the  reports,  opinions,  evidence  and  estimates 
which  are  before  him  and  upon  which  he  has  framed  the  budget. 

The  whole  idea  is  to  make  immediately  available  for  the  Legislature  all 
of  the  information  that  the  Governor  has  collected  and  upon  which  he  has 
based  his  budget.  I  have  no  doubt  that  the  Legislature  by  conducting  their 
own  investigation  could  accumulate  the  same  material  but  it  seems  to  me 
that  it  would  be  useful  if  the  body  which  is  to  criticise  the  budget  should 
have  before  it  at  once  all  the  matter  which  was  before  the  Governor.  In 
accordance  with  this  scheme  of  making  a  budget  where  the  cards  are  sup- 
posed to  be  laid  right  on  top  of  the  table,  face  up,  and  everything  to  be  public 
and  known,  I  think  it  is  just  as  well  if,  accompanying  this  budget,  there  is 
filed  all  the  documents,  papers,  evidence  and  data  and  what  not  upon  which 
the  budget  itself  is  based. 

Mr.  Stimson  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Stimson. 

Mr.  Stimson  —  Just  a  word  on  the  amendnient  that  Mr.  Cobb  suggests. 
The  matter  of  having  all  of  the  material  which  is  before  the  Governor  also 
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at  the  disposal  of  the  Lcigislature  was,  of  course,  fully  considered  by  the 
committee  and  it  was  supposed  that  that  result  would  follow  as  a  natural 
matter  of  course  without  making  it  a  constitutional  provision.  The  whole 
course  of  procedure  which*  the  constitutional  provision  provided  for  was 
aimed  to  carry  along  precisely  that  result,  culminating  in  the  right  of  the 
Lcigislature  to  have  the  Governor  himself,  and  the  heads  of  departments 
themselves,  including  of  course  all  material  which  they  might  produce  then 
or  formerly,  brought  before  the  Lcigislature.  It  was  coupled  also  with  the 
additional  provision  that  the  Comptroller,  from  whom  so  much  of  the  finan- 
cial matter  of  the  State  must  necessarily  come,  should  also  be  subject  to  call. 

So  that  while  Mr.  Cobb's  amendment  is  in  furtherance  of  the  views  and 
objects  which  the  Committee  had  in  mind,  they  felt  that  the  matter  was  clearly 
covered  by  the  provisions  which  were  there.  The  discussion  of  the  budget 
would  take  place,  naturally,  mainly  at  the  time  when  it  was  defended  and 
examined  by  the  proponents  and  by  the  Legislature,  and  the  provision  of 
having  the  budget  accompanied  on  its  route  to  the  Legislature  by  these  docu- 
ments did  not  seem  to  be  necessary  or  the  natural  way  of  accomplishing  that 
end.  It  further  seemed  to  us  that  it  was  a  provision  so  incidental  and  so 
ancillary,  so  to  speak,  to  the  procedure  which  we  have  provided,  that  it  was 
within  the  realm  of  ancillary  legislation  in  case  any  subsequent  doubt  or 
question  should  arise  in  regard  to  it.  It  therefore  seemed  to  the  Committee 
that  the  amendment  in  question  was  unnecessary. 

Mr.  Quigg  —  Mr.  Chairman,  it  being  evident  that  no  one  wants  to  debate 
this  subject,  I  move  that  we  take  a  recess  until  half  past  two. 

Mr.  A.  E.  Smith  —  Mr.  Chairman,  I  imderstand  that  the  motion  was  carried 
by  the  Convention  to  debate  the  amendments  in  the  order  of  their  introduction. 

Mr.  Deyo  —  No. 

Mr.  A.  E.  Smith  —  Well,  Mr.  Chairman,  I  will  go  to  my  amendment.  Now 
the  amendment  submitted  by  the  Committee  on  Finance  seeks  to  make  unneces- 
sary my  proposed  amendment  that  a  two-thirds  vote  be  required  in  both 
Houses  for  bills  that  are  private  and  local  in  their  character,  and,  while 
serving  a  State  purpose,  are  intended  to  mainly  benefit  a  certain  locality. 
The  language  proposed  by  the  Committee  to  cover  that  point  and  to  make 
unnecessary  my  amendment  is  as  follows :  "  including  a  statement  in  detail 
of  all  moneys  for  which  any  general  or  special  appropriation  is  desired  at 
the  ensuing  session  of  the  Legislature". 

Mr.  Stimson  —  Will  you  re-read  that? 

Mr.  A.  E.  Smith  —  In  other  words,  it  will  read  this  way :  "  shall  submit 
to  the  (Governor  itemized  estimates  of  appropriations  to  meet  the  financial 
needs  of  such  department,  including  a  statement  in  detail  of  all  moneys  for 
which  any  general  or  special  appropriation  is  desired  at  the  ensuing  session 
of  the  Legislature". 

Now,  that  is  the  Committee  amendment  to  take  care  of  my  proposition  for 
the  two-thirds  vote.  Now  I  want  to  say  to  the  Convention  that  that  does  not 
at  all  meet  the  situation.  The  great  bulk  of  the  special  appropriation  bills 
the  department  heads  have  no  knowledge  of,  as  to  any  desire  on  the  part  of 
the  members  from  that  section  of  the  State  that  he  requires  this  work  to  be 
done.  Now  let  us  see  how  one  of  these  bills  that  I  have  reference  to  reads. 
It  says  that  the  Superintendent  of  Public  Works  shall  have  prepared  plans 
for  the  cleaning  out  of  this  creek  and  the  removing  of  the  dykes,  "  and  for  that 
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purpose  there  is  hereby  appropriated  the  sum  of  $30,000,  or  so  much  thereof 
as  may  be  necessary,  to  be  paid  upon  the  certificate  of  the  Comptroller  and  the 
warrant  of  the  Treasurer  ".  Now,  what  is  that  ?  That  is  a  legislative  direc- 
tion, by  law,  to  the  Superintendent  of  Public  Works  to  go  up  and  do  this  work. 
The  Superintendent  of  Public  Works  would  never  be  expected  to  put  that  into 
his  budget.  He  will  have  about  forty  of  them.  Remember,  I  only  read  to 
you  yesterday  the  seventeen  bills  that  became  laws.  I  did  not  say  anything 
at  all  about  the  bills  that  were  introduced  and  did  not  pass,  nor  did  I  say 
anything  about  the  bills  that  passed  one  House  and  did  not  pass  the  other. 

Now,  yesterday  I  asked  that  we  approach  this  thing  in  common  sense 
and  I  now  ask  this  Convention  if  there  is  a  man  around  this  circle  that 
believes  that  either  the  Governor  or  any  department  head  of  this  State 
will  send  a  budget  in  here  the  first  month  of  the  session  with  all  these 
bills  included  in  it.  Now  we  all  know  that  they  will  not  do  it,  cannot  do  it. 
Sometimes  the  members  only  make  up  their  minds  to  order  this  public  work 
in  their  districts  when  they  find  other  fellows  getting  it.  That  may  be  in 
the  month  of  April,  it  may  perhaps  be  in  the  month  of  May,  after  the 
budget  has  been  proposed.  Therefore  the  words  *'  including  a  statement 
in  detail  of  all  moneys  for  which  a  general  or  special  appropriation  is  de- 
sired "  do  not  come  anywhere  near  curing  the  situation.  If  anything,  they 
just  add  a  little  lustre  and  a  little  shine  to  one  corner  of  the  proposed 
gold  brick. 

Now  let  me  ask  anybody  around  the  circle  in  what  particular  department 
a  bill  of  this  nature  would  originate.  Here  is  a  bill  making  an  appropria- 
tion for  the  payment  of  an  assessment  levied  against  the  Stxte  of  New 
York  by  the  city  of  Lockport  for  the  improvement  of  Richmond  avenue, 
adjoining  the  Erie  canal  in  the  said  city.  This  was  not  only  an  appropria- 
tion bill  but  it  was  the  establishment  by  the  Legislature  of  a  new  principle, 
the  principle  that  the  State  was  to  pay  to  the  different  localities,  in  the 
same  way  that  any  ordinary  property  owner  pays,  for  local  improvements, 
and  in  this  particular  instance  the  alleged  improvement  to  the  State's 
property  was  to  the  canal.  Where  would  anything  like  that  come  from? 
A  street  in  the  city  of  Lockport  adjoining  the  canal  paved  with  brick  and 
the  State  of  New  York  assessed  $3,128.82  as  its  share  of  the  improvement! 
The  theory  of  levying  assessments  on  public  property,  public  works,  is  that 
the  adjoining  property  is  in  some  way  benefited  by  the  improvement. 

And  here  we  go  down  on  record  agreeing  that  the  Erie  canal  was  benefited 
by  the  brick  pavement  laid  on  Richmond  street  in  the  city  of  Lockport. 
( Laughter. )  Now  where  would  a  bill  of  that  kind  come  from  ?  It  could  only 
come  from  the  city  of  Lockport.  (Laughter.)  Now  we  have  not  made  any 
provision  at  all  for  that  class  of  legislation.  That  there  is  plenty  of  it  I  think 
1  illustrated  yesterday.  When  you  can  point  to  seventeen  bills  of  that  nature 
signed  in  one  year,  not  to  speak  of  passed,  doesn't  it  appear  to  this  Conven- 
tion that  there  is  some  real  reason  for  giving  the  force  and  the  effect  to  that 
section  that  the  Constitution  of  twenty  years  ago  intended  that  it  should 
have?  What  is  that  bill?  Is  that  a  State  purpose?  Can  any  man  explain 
to  me  how  the  man  who  lives  in  Brooklyn  should  be  taxed  to  pay  some  part  of 
that  $3,200  on  the  theory  that  some  of  the  property  that  he  has  a  share  in  as 
a  citizen  of  the  State  is  benefited  by  that  brick  pavement?  Nobody  believes 
that. 
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Mr.  Quigg  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  question? 

Mr.  A.  E.  Smith  — Yes. 

Mr.  Quigg  —  Why  don't  you  make  your  amendment  provide  that  a  two- 
thirds  vote  shall  be  necessary  on  all  private  bills,  without  your  qualification 
that  it  enables  dispute  to  arise  as  to  whether  it  is  a  benefit  to  the  State  or 
not? 

Mr.  A.  E.  Smith  —  Well,  my  answer  to  that  is  this:  Ihat  twenty  years  ago 
it  was  written  into  the  Constitution  that  this  kind  of  bill  should  get  a  two- 
thirds  vote,  but  the  courts  have  defeated  the  section  by  saying  that  it  is  a 
State  purpose,  even  though  it  mainly  and  directly  benefits  only  one  section  of 
the  State.  Now,  what  I  am  trying  to  do  is  to  put  the  language  of  the  Con- 
stitution in  the  form  that  I  believe  it  was  intended  to  be  in.  I  never  could 
regard  a  bill  of  that  character  as  being  a  state-wide  purpose;  neither  can 
anybody  else.    But  it  passed  this  House  with  76  votes. 

Mr.  Mann  —  Mr.  Chairman,  will  the  gentleman  yield? 

Mr.  A.  E.  Smith  —  Yes. 

Mr.  Mann  —  Mr.  Chairman,  haven't  the  courts  practically  decided  that  the 
language  in  all  these  details  purports  to  make  a  particular  improvement  gen- 
eral rather  than  local,  and  for  that  reason  the  courts  have  decided  that  since 
it  is  apparently  a  general  bill,  it  is  a  State  bill? 

Mr.  A.  E.  Smith  —  No,  I  don't  believe  that  is  exactly  the  theory  upon  which 
the  courts  proceeded.  I  don't  think  that  a  bill  of  this  kind  probably  was  ever 
questioned  in  court.  I  don't  see  how  the  courts  could  hold  this  to  mean  a 
state-wide  purpose,  because  by  its  very  provisions  it  provides  that  the  —  by 
its  very  language,  at  least,  it  provides  that  this  money  is  to  be  paid  to  the 
city  of  Lockport. 

Mr.  Wadsworth  —  What  proportion  of  the  whole  cost  of  paving  did  the 
State  pay? 

Mr.  A.  E.  Smith  —  I  don't  know.  That  would  be  up  to  the  assessors.  This 
Rsees  jment  is  levied  on  the  basis  of  improvement,  as  to  how  much  it  improves 
your  property.  Now,  some  assessors  or  condemnation  officers  in  the  State  of 
Lockport,  in  some  peculiar  way,  came  to  the  conclusion  that  the  State  of  New 
York  was  benefited  $3,200  because  this  pavement  was  put  alongside  of  the 
canal. 

Mr.  Wadsworth — The  United  States  government  in  the  case  of  public 
buildings  pay  one-half,  and  the  city  pays  the  other  half.  Perhaps  that  is  the 
case  here.  The  State  pays  half  on  its  own  property  and  the  property  owner 
or  city  pays  the  other  half. 

Ml-.  A.  E.  Smith  —  My  answer  to  that  is  this:  This  is  the  first  time  in 
the  history  of  this  State  that  any  such  proposition  as  this  had  ever  come  up 
in  either  House.  I  have  asked  men  familiar  with  the  financial  operations  of 
the  State  for  years  back,  and  nobody  has  ever  attempted  to  assess  the  State 
property  for  a  local  improvement.  The  city  of  Albany  I  don't  believe  —  maybe 
some  of  the  residents  here  from  Albany  could  answer  —  I  don't  believe  any 
assessment  was  levied  against  the  State  of  New  York  for  the  paving  of  State 
street  here,  although  we  own  Geological  Hall  and  we  have  the  Capitol  right 
at  the  head  of  State  street.  I  don't  think  any  assessment  was  levied  against 
the  State  for  the  benefit  of  the  city  of  Albany. 
Mr.  Hinman  —  No. 

Mr.  A.  E.  Smith  —  Mr.  Hinman  says  no. 
Mr.  F.  L.  Young  —  Mr.  Chairman,  will  the  gentleman  yield! 
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Mr.  A.  E.  Smith  —  Yes. 

Mr.  F.  L.  Young  —  There  is  a  provision  of  law  whereby  the  State  properly 
may  be  taxed  for  assessment,  provided  notice  is  served  on  the  State  Comp- 
troller. 

Mr.  A.  E.  Smith  —  Where  property  is  benefited? 

Mr.  F.  L.  Young  —  Yes. 

Mr.  A.  E.  Smith  —  Well,  of  course,  I  have  yet  to  see  the  benefit  that  this 
Richmond  avenue  paVing  is  to  the  Erie  canal. 

Mr.  Low — Mr.  Chairman,  may  I  —  will  the  gentleman  allow  an  interrup- 
tion? 

Mr.  A.  E.  Smith  —  Yes. 

Mr.  Low  —  I  think  that  in  the  city  of  New  York,  the  United  States  gov- 
ernment, the  State  of  New  York  and  the  city  of  New  York  all  pay  assess- 
ments for  the  benefit  where  the  property  they  own  is  benefited.  Mr.  Smith's 
suggestion  that  it  is  a  doubtful  benefit  that  the  pavement  helps  the  canal  is 
a  different  point.  As  to  the  main  question  of  benefit,  that  is  not  a  new  thing. 
The  United  States  pays  for  the  benefit,  the  State  government  and  the  city 
government,  within  the  city  of  New  York. 

^Ir.  A.  E.  Smith  —  I  doubt  very  much  if  the  State  of  New  York  ever  paid 
to  the  city  of  New  York  one  dollar  in  the  way  of  assessment  tor  the  benefit 
of  State  property  in  that  city. 

The  Chairman  —  Making  due  allowance  for  the  interruptions,  Mr.  Smith's 
time  is  now  up. 

Mr.  A.  E.  Smith  —  Oh,  no;  no  —  I  am  not  finished  yet.     (Laughter.) 

Now  since  last  night  I  have  had  time  to  think  this  over.  I  am  willing  to 
give  and  take.  I  know  that  legislation  in  the  last  analysis  is  a  matter  of 
compromise.  Now  if  I  find  the  sentiment  of  the  House  is  against  my  proposi- 
tion for  two-thirds  on  these  bills  I  make  this  suggestion,  to  show  that  my 
heart  is  in  the  right  place  on  this  question:  I  will  say  this:  A  two-thirds 
vote  on  any  private  or  local  bill  which  mainly  or  indirectly  benefits  one  nec- 
tion  of  the  State,  where  the  Governor  failed  to  put  it  in  his  first  budget. 

Now  what  am  I  seeking  to  do  by  that?  If  there  is  a  local  improvement  in 
this  State  that  amounts  to  something  and  there  is  obligation  on  the  whole 
people  of  the  State  to  make  it  good  and  pay  for  it,  the  man  that  proposes  it 
ought  to  be  able  to  show  that  to  the  Governor  before  the  first  of  January 
and  if  the  Governor  will  put  it  in  his  budget  or  recommend  it  then  it  will  be 
passed  by  majority  vote;  but  if  it  is  something  which  comes  from  the  gentle- 
man himself  and  he  is  unable  to  get  the  Governor  to  stand  for  it,  it  ought  to 
pass  by  a  two-thirds  vote;  and  I  want  to  say  to  the  members  of  this  Con- 
vention that  this  particular  Lockport  bill  that  I  am  talking  about  now,  passed 
in  both  houses  by  the  bare  majority  required  to  pass  a  bill. 

Now,  my  other  amendment  —  I  understand,  Mr.  Chairman,  that  I  am 
allowed  ten  minutes  on  each  amendment?    My  other  amendment  — 

The  Chairman  —  The  Chair  will  be  liberal  in  interpretation  of  the  rule 
in  your  case. 

Mr.  A.  E.  Smith  —  My  other  amendment,  I  think  there  can  be  no  question 
about  it;  the  amendment  to  section  21,  which  reads  "nor  any  obligation 
incurred ".  Everybody  understands  exactly  what  is  sought  to  be  done 
about  that.-  It  is  the  present  State  Finance  Law,  and  the  object  of  putting 
it  into  the  Constitution  is  that  where  a  hill  of  that  character  passes  the 
constitutionality  of  that  bill  may  be  attacked. 
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At  the  present  time  nothing  can  be  done  under  the  Finance  Law,  because 
the  appropriation  bill  itself  that  carried  that  item  has  the  effect  of  law 
and  makes  it  legal.     That  is  plain  on  the  face  of  it. 

Now,  just  by  the  way  of  closing.  Let  me  make  my  position  perfectly 
clear.  I  am  looking  at  this  question  entirely  from  the  side  of  the  experi- 
enced man,  a  man  who  has  had  dealings  with  this  proposition,  been  listening 
to  them  discussed,  a  man  who  knows  what  happened,  and  about  practices  in 
the  Governor's  office  and  elsewhere  for  at  least  five  or  six  years  back. 

I  say  this  to  you:  The  people  of  this  State  expect  something  from  this 
Convention  to  relieve  them  of  this  financial  condition.  It  is  the  one  thing 
that  stands  out  in  the  State  at  the  present  time  as  the  result  of  all  the 
quarrelling  there  was  in  Albany  this  winter. 

This  is  the  place  to  cure  it.  There  is  a  growing  belief  in  this  State  that 
there  is  something  wrong  with  the  system  rather  than  with  the  man.  You 
have  your  opportimity,  and  my  claim  is  that  by  your  proposed  bill,  even 
with  that  amendment  to  it,  you  are  not  giving  to  the  people  of  this  State 
what  they  have  a  perfect  right  to  expect  from  you,  and  anybody  who  sup- 
ports this  proposition,  believing  in  his  heart  and  in  his  soul  that  he  is 
putting  forth  a  cure  for  the  evik  of  the  present  system,  is  making  a  very 
grave  and  a  very  serious  mistake.  It  is  simply  a  half-way  proposition; 
nothing  more  and  nothing  less,  and  it  should  not  be  passed,  because  I  believe 
that  before  the  people  come  to  vote  upon  this  they  will  appreciate  that  they 
have  received  only  a  half  loaf  where  it  was  possible  for  you  to  give  them 
all  the  bread. 

Mr.  Leggett  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Leggett. 

Mr.  Leggett  —  I  move  the  following  amendment. 

The  Chairman  —  The  Secretary  will  read  the  amendment. 

The  Secretary  —  By  Mr.  Leggett,  on  page  3,  line  9,  after  the  word  "  law  " 
insert  the  words  '^  all  appropriation  bills  must  be  submitted  by  the 
Governor." 

Page  3,  strike  out  lines  12  to  21  inclusive,  and  line  22  down  to  and  in- 
cluding the  word  "  for." 

Mr.  Leggett  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Leggett. 

Mr.  Leggett  —  The  purpose  of  this  amendment  is  to  do  just  what  Mr.  Smith's 
last  words  recommended,  and  give  them  all  the  bread.  The  purpose  of  this 
amendment  is  to  make  it  absolutely  clear  that  all  appropriation  bills  must 
be  introduced  by  the  Governor.  Why  not?  If  a  power  is  left  in  the  Legis- 
lature to  introduce  an  appropriation  bill,  you  are  simply  giving  the  Gov- 
ernor and  the  Legislature  a  chance  to  shuffle  responsibility. 

Let  the  Governor  take,  not  a  part  of  the  responsibility,  but  all  of  it.  I 
know  that  the  objection  will  be  made  that  it  prevents  a  member  of  the 
Legislature  from  introducing  a  bill  in  which  he  is  specially  interested,  that 
is  to  say,  a  private  and  local  bill.   But,  why  not? 

Sometime  it  has  got  to  pass  the  approval  of  the  Governor.  Let  him  present 
it  to  the  Governor  first.  Let  the  Governor  take  the  responsibility  of  saying 
to  the  people  of  New  York  that  this  is  necessary  as  a  private  and  local  bill. 

You  may  say  that  that  would  hinder  the  passage  of  these  bills.  Well,  is 
that  to  be  regretted?    And,  if  the  Gk>Yernor  is  not  willing  to  assume  the 


1697 

responsibility  for  endorsing,  for  giving  it  his  approval,  not  willing  to  take 
the  responsibility  before  the  people  of  the  State  of  New  York,  it  is  a  mighty 
good  indication  that  it  is  a  bill  that  ought  not  to  be  passed. 

I  think  we  are  missing  an  opportunity,  if  we  do  not  make  that  clear, 
and  this  is  not  a  new  thing.  I  understand  that  this  is  in  practically  all 
the  English  speaking  governments,  except  the  United  States,  that  the  gov- 
ernment assumes  the  responsibility  for  all  appropriation  bills  that  are 
introduced  in  Parliament,  in  the  Canadian  provinces,  all  over  —  in  short  in 
all  English-speaking  governments. 

It  is  no  new  thing,  and  if  it  does  reduce  the  flood  of  local  and  private 
and  special  legislation,  so  much  the  better. 

That  is  what  we  all  want,  isn't  it?  Another  consideration,  while  I  am  on 
my  feet,  about  the  eflfect  of  this  proposition  as  a  whole.  I  think  some  of  us 
have  had  an  idea  that  it  reduced  the  importance  and  the  prestige  of  the  Legis- 
lature. Reflection  on  that  has  led  me  to  think  that  it  will  have  precisely 
the  contrary  eflfect.    . 

It  has  seemed  to  me  when  reflecting  on  the  fact  which  we  all  recognize, 
that  not  only  in  the  Legislature  of  this  State,  but  in  the  Legislature  of  all 
the  States  of  the  Union,  and  including  Congress,  have  of  late  years  been  de- 
preciating in  the  minds  of  the  people.  They  have  been  occupying  a  less  and 
less  important  and  respectable  position.  In  comparison  with  the  executive 
office,  the  Legislature  has  sunk  in  the  balance. 

I  have  regretted  and  I  believe  that  every  gentleman  here  regrets  and 
deplores  that  fact,  and  is  it  not  partly  due  to  this  very  condition  that  the 
Governor,  the  executive,  in  all  these  cases,  has  the  last  say  on  all  appro- 
priations and  the  last  say  is  the  important  say. 

If  it  were  not  for  the  fact  that  the  Legislature  can  override  the  Governor's 
veto  by  a  two-thirds  majority  in  any  of  his  acts,  virtually  the  Governor  would 
be  an  absolute  dictator,  and  he  need  not  say  anything,  only  exercise  that 
negative  power. 

Now,  this  proposition  reverses  the  procedure.  It  gives  the  Legislature 
the  last  say,  and  this  say  is  final.  There  is  no  getting  away  from  it,  or 
getting  by  it,  and  I  believe  that  the  Legislature  sitting  as  it  will  here,  in 
judgment  on  the  recommendations  of  the  Governor,  will  be  restored  to  a 
position  of  greater"  dignity  than  it  has  ever  held  in  the  opinion  of  the  American 
public  at  least  for  the  last  half  century,  and  I  believe  that  this  is  one  of  the 
great  virtues  of  this  proposition. 

Mr.  Austin  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Austin. 

Mr.  Austin  —  Like  many  other  members  of  the  committee  who  partici- 
pated in  the  preparation  of  this  article,  I  have  had  nothing  to  say  about  it, 
and  I  intend  to  have  but  very  little  to  say  about  it,  except  to  say  that  I 
support  it  most  heartily  in  its  entirety  and  with  possibly  one  slight  ex- 
ception. 

The  only  thing  that  I  wish  to  take  up  the  time  of  the  House  with  is  to 
express  that,  at  least,  one  of  the  amendments  so  earnestly  urged  by  Mr. 
Smith,  be  not  adopted,  and  that  is  his  proposal  to  insert  upon  page  4,  line 
6,  after  the  word  "management,"  the  words  "nor  any  obligation  incurred." 

In  other  words,  he  urges,  and  with  a  great  deal  of  force  and  earnestness, 
in  certain  ways,  that  we  should  provide  in  the  Constitution  absolutely  that  no 
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obligation  shall  be  incurred  by  the  State  or  by  any  department  thereof,  un- 
less there  is  in  existence  an  appropriation.  That  carries  with  it  the  corollary 
that  if  any  person  should  be  so  foolish  as  to  trust  the  State  for  services  or 
for  materials  in  a  case  where  there  is  no  appropriation  then  in  existence  to 
pay  for  it,  that  he  could  not  recover  his  money  or  be  paid.  That  is  a  matter 
of  law  now  as  my  attention  is  directed  to  the  fact  by  Mr.  Wadsworth. 

It  is  now  proposed  to  put  it  into  the  Constitution.  I  wish  simply  to  say 
this  would  be  a  great  mistake.  Possibly  conditions  have  arisen  under  the 
present  system,  which  were  not  what  they  should  be;  but  just  suppose  for 
one  moment  that  after  this  Legislature  had  adjourned,  the  machinery  of  some 
kind  of  one  of  our  great  institutions  should  go  wrong;  assume  that  the  boiler 
blew  up  and  put  the  entire  mechanics  of  the  institution  out  of  business. 

Now,  if  this  were  in  the  Constitution,  in  spite  of  the  fact  that  you  might 
have  a  thousand  inmates  in  this  institution  demanded  attention,  must  be 
looked  after, —  assume  it  was  a  prison;  something  must  be  done  immediately 
to  remedy  this  condition;  you  could  not  with  this  provision  in  the  Constitu- 
tion incur  the  necessary  obligation  without  calling  your  Legislature  together,-^ 

Mr.  F.  Martin  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  question? 
.   The  Chairman — ^Will  the  gentleman  yield  to  Mr.  Martin  for  a  question? 

Mr.  Austin  —  Certainly. 

Mr.  F.  Martin  —  Could  not  a  claim  of  that  kind  be  presented  to  the  Court 
of  Claims,  the  same  as  in  the  city  of  New  York,  where  there  is  a  similar  pro- 
vision, and  be  paid,  if  it  were  a  just  debt? 

Mr.  Austin  —  It  could  not  be,  if  you  had  a  provision  in  the  Constitution 
providing  absolutely  that  any  obligation  incurred  under  these  circumstances 
is  void. 

Mr.  F.  Martin  —  If  it  were  a  claim  against  the  State,  a  just  claim,  it  could 
be  paid. 

Mr.  Austin  —  It  could  not  be  paid,  if  it  was  an  absolutely  void  obligation 
under  the  Constitution. 

Now,  there  are  any  number  of  other  instances  which  might  be  cited  of  the 
same  character.  There  has  been  no  great  abuse  of  this  function  permitted,  to 
my  personal  knowledge,  while  its  insertion  in  the  Constitution  might  prevent 
some  very  small  loans  which  if  carried  out  might  create  a  situation  which 
would  cause  the  greatest  embarrassment  to  the  State. 

Mr.  F.  Martin  —  Mr.  Chairman,  I  beg  to  differ  with  the  last  speaker  in  ref- 
erence to  claims  of  this  character. 

A  clause  such  as  is  now  sought  to  be  put  into  the  Constitution  has  been 
included  in  the  charter  of  the  city  of  New  York  for  years,  and  it  has  been 
found  necessary  because  of  the  fact  that  many  claims  were  presented  where 
the  courts  held  the  city  might  be  liable.  After  this  clause  was  placed  in  the 
charter  of  the  city  of  New  York,  the  Court  of  Appeals  of  this  State  held,  even 
though  the  claims  were  defended,  that  the  city  might  pay  such  equitable 
claims,  in  spite  of  constitutional  provisions,  and  that  where  the  city  had  an 
obligation  such  as  the  one  spoken  of  by  Mr.  Austin,  where  the  work  was  of  an 
emergency  character,  such  as  was  specified  here,  that  the  city  could  pay  such 
a  claim,  in  spite  of  its  provisions  and  in  spite  of  the  Constitutional  provi- 
sions. 

Mr.  Austin  —  Will  the  gentleman  yield? 

Mr.  F.  Martin  —  Yes. 
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Mr.  Austin — Well,  this  is  not  preventing  payment  of  obligations,  but  the 
payment  of  obligations  incurred  without  appropriation.  Then  why  should  it 
not —  , 

Mr.  F.  Martin  —  I  fear  not;  because  the  clause  of  the  city  charter  is  that 
no  obligation  can  be  incurred  unless  there  is  prior  appropriation  and,  although 
the  claims  have  been  held  void,  the  court  has  held  that  such  claims  might 
be  paid. 

So  much  for  that  subject.  I  don't  believe  that  a  budget  is  going  to  cure 
all  the  evils  that  some  of  the  speakers  believe  it  will  cure.  The  city  of  New 
York  has  had  a  budget  for  a  long  period  of  time  and  has  had  a  system  similar 
to  the  system  now  sought  to  be  put  in  force,  and  the  spending  of  money  has 
continued,  even  though  the  budget  conditions  were  carried  out  fully.  Hear- 
ings have  been  had  where  the  heads  of  departments  have  been  brought  before 
the  Budget  Committee,  and  the  heads  of  departments  have  been  questioned  con- 
cerning the  spending  of  money  and  yet  the  spending  of  money  in  New  York 
to-day  has  increased  to  au  alarming  extent.  I  feel  that  a  clause  such  as 
Mr.  Smith  has  sought  to  place  in  this  Constitution  by  his  amendment,  which 
will  stop  the  incurring  of  debts  and  obligations  unless  they  are  previously  put 
before  the  Governor,  will  aid  greatly  in  stopping  the  spending  of  money  and 
do  much  more  than  even  the  installation  of  a  budget  system. 

Mr.  Mann  —  The  gentleman  from  New  York,  Mr.  Martin,  told  us  that,  not- 
withstanding the  provisions  in  the  charter,  bills  of  that  kind  were  nevertheless 
allowed,  on  the  ground  that  the  city  might  pay  them.  He  forgets,  however, 
that  if  put  into  this  Constitution,  the  Court  of  Appeals  could  not  decide  thait 
they  could  be  paid,  since  it  is  in  violation  of  the  Constitution  itself.  A  char- 
ter is  not  a  constitutional  provision;  it  has  the  mere  force  of  ordinary  law, 
but  does  not  have  the  force  of  preventing  the  Court  of  Appeals  or  anybody 
else  making  a  law  to  permit  the  payment  of  anything  at  all  unless  appropri- 
^ation  had  been  made  therefor. 

Mr.  F.  Martin  —  Will  the  gentleman  yield? 

Mr.  Mann  —  Certainly. 

Mr.  F.  Martin  —  The  constitutional  provisions  were  set  up  as  a  defense  in 
these  very  claims  when  they  were  asserted  against  the  city  of  New  York. 

Mr.  Mann  —  There  is  nothing  in  the  Constitution  with  reference  to  the 
charter. 

Mr.  F.  Martin  —  No,  but  a  violation  of  the  Constitution  is  always  defens- 
ively claimed. 

Mr.  Mann  —  True;  but  on  account  of  a  constitutional  violation,  when  there 
is  nothing  in  the  Constitution  about  it? 

Mr.  F.  Martin  —  It  could,  if  it  were  giving  public  money  for  a  private  pur- 
pose. 

Mr.  Mann  —  Yes,  but  this  is  not  a  private  purpose  we  are  discussing  now; 
this  is  a  public  purpose. 

Mr.  Low  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Low. 

Mr.  Low  —  In  view  of  the  references  made  to  the  budget  system  of  New 
York  city,  I  would  like  to  say  very  briefly  that,  while  the  expenses  of  the 
city  have  increased  with  M  size,  that  while  the  budget  system  has  become 
more  and  more  effective,  it  has  resulted  in  decreasing  the  sums  spent  for  admin- 
istrative expenses,  so  far  as  those  are  under  the  ccmtrol  of  the  board  of  esti* 
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mate  and  apportionment.  I  recollect  last  year  the  sum  spent  by  the  city 
of  New  York  for  such  purposes,  subject  to  the  control  of  the  board  of  esti- 
mate and  apportionment,  was  $2,000,000  less  than  had  been  spent  the  year 
before.  Therefore  the  budget  system,  as  judged  by  the  city  of  New  York, 
may  be  eflfective. 

Mr.  Stimson  —  Mr.  Chairman,  there  seems  to  be  nobody  at  the  present 
moment  who  desires  to  be  heard.  It  is  within  five  minutes  of  the  time  of 
recess.    I  move  that  we  take  a  recess  until  2:30  p.  m. 

The  Chairman  —  The  Secretary  desires  to  give  a  few  notices,  and  if  no 
objection  is  made,  after  the  notices  are  read,  we  will  be  in  recess  imtil  2:30 
o'clock. 

The  Secretary  —  The  Conunittee  on  Suffrage  will  meet  August  11,  1915,  in 
Room  237,  at  2  p.  m. 

There  will  be  a  meeting  of  the  Committee  on  the  Judiciary  at  1  o'clock 
to-day,  inunediately  after  the  adjournment. 

The  Chairman  —  We  are  now  in  recess. 

Whereupon,  at  12:65  p.  m.,  the  Convention  took  a  recess  until  2:30  p.  m.  of 
the  same  day. 


AFTER  RECESS 

2:30  p.  m. 

Mr.  Louis  Marshall  in  the  Chair. 

The  Chairman  —  The  Committee  will  come  to  order.  We  will  now  resiune 
consideration  of  General  Order  No.  46. 

I  desire  to  say  that  although  the  rule  which  has  been  adopted  provides 
that  the  vote  shall  be  taken  not  later  than  5  o'clock,  if  the  debate  is  closed 
before  that  time  we  shall  be  in  readiness  to  vote  upon  the  various  amend- 
ments, and  upon  the  measure  itself  as  amended  irrespective  of  whether 
5  o'clock  has  come  or  not.  I  make  this  statement  so  that  there  shall  be  no 
misapprehension,  and  so  that  the  members  may  be  present  in  the  chamber 
to  vote  when  the  time  for  voting  shall  arrive. 

Mr.  Hodenbeck  —  Mr.  Chairman,  may  I  take  up  the  amendment  I  proposed  ? 

The  Chairman  —  Yes;  that  will  be  in  order. 

Mr.  Hodenbeck  —  Mr.  Chairman,  I  think  that  I  shall  withdraw  the  am^id- 
ment.  It  merely  relates  to  phraseology,  and  in  talking  with  members  of  the 
conunittee  they  seem  to  think  that  their  language  is  appropriate.  I  do  not 
think  I  will  take  up  the  time  of  the  Convention  to  discuss  it. 

Mr.  Chairman  —  If  there  is  no  objection,  the  amendment  proposed  by  Mr. 
Rodenbeck  is  withdrawn. 

Mr.  Dykman  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Dykman. 

Mr.  Dykman  —  I  desire  to  say  a  word  to  dispel,  if  possible,  the  idea  that 
we  should  proceed  upon  the  theory  that  a  complete  separation  of  executive 
and  legislative  functions  is  necessary,  or  that  such  a  complete  separation  was 
ever  a  political  ideal  of  the  founders  of  this  republic.  Such  a  complete  separa- 
tion is,  in  my  judgment,  opposed  to  the  ideals  of  which  I  have  spoken.  If 
the  complete  separation  of  Legislative  and  executive  functions  ever  was  the 
ideal  of  the  republic,  it  should  be  abandoned,  in  my  opinion.  It  breeds 
friction;  it  proceeds  upon  the  idea  that  friction  is  necessary  between  these 
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two  branches  of  the  government,  that  suspicion  is  the  proper  attitude  of  the 
executive  toward  the  legislative  or  the  legislative  part  of  the  government 
toward  the  executive. 

I  read  from  the  provision  of  the  Wisconsin  Board  —  the  State  Board  of 
Public  Affairs,  touching  the  budget. 

This  organization  aimed  at  a  condition  that  could  never  be  reached,  and 
there  was  danger  that  the  development  of  the  plan  for.  checks  and  balances 
would  leave  the  regularly  constituted  organs  of  government  so  weak  that 
they  would  be  not  only  without  opportunity  for  the  exercise  of  tyrannical 
power,  but  with  scarcely  strength  for  a  performance  of  the  legitimate  func- 
tions of  government.  This  is  what  has  actually  happened.  We  have  made 
our  official  heads  so  weak  that  there  have  come  to  be  those  who  through 
party  organization  have  exercised  control  over  our  nominal  leaders. 

I  believe,  Mr.  Chairman,  that  this  budget  system  will  tend  to  bring  into 
the  executive  office  stronger  men,  will  tend  to  make  the  man  who  occupies  the 
executive  office  stronger.  And  so  I  would  say  that  if  this  complete  separa- 
tion of  executive  and  legislative  function  were  the  ideal,  it  should  be 
abandoned.  But  my  main  proposition,  and  my  main  desire  is  to  answer  Mr. 
Saxe,  and  to  try  to  show  that  this  never  was  the  ideal  of  the  foimders  of 
the  Eepublic. 

A  great  Chief  Judge  of  the  Court  of  Appeals  quotes  Mr.  Justice  Story  upon 
this  subject  as  follows: 

"  But  when  we  speak  of  the  separation  of  the  three  great  powers  of  govern- 
ment and  maintain  that  that  separation  is  indispensable  to  public  liberty,  we 
are  to  understand  this  maxim  in  a  limited  sense.  It  is  not  meant  to  affirm 
that  they  must  be  kept  wholly  and  entirely  separate  and  distinct,  and  have  no 
common  link  of  connection  or  dependence,  the  one  upon  the  other,  in  the  slight- 
est degree.  The  true  meaning  is  that  the  whole  power  of  one  of  these  depart- 
ments should  not  be  exercised  by  the  same  hands,  which  possess  the  whole 
power  of  either  of  the  other  departments;  and  that  such  exercise  of  the  whole 
power  would  subvert  the  principles  of  a  free  Constitution." 

And  Mr.  Madison,  in  The  Federalist,  wrote  of  this  idea  as  follows : 

"The  oracle  who  is  always  consulted  and  cited  upon  this  subject  is  the 
celebrated  Montesquieu.  If  he  be  not  the  author  of  this  invaluable  precept 
in  the  science  of  politics,  he  has  the  merit  at  least  of  displaying  and  recom- 
mending it  most  effectually  to  the  attention  of  mankind,     ♦     *     *. 

"  From  these  facts,  by  which  Montesquieu  was  guided,  it  may  clearly  be 
inferred  that  in  saying  'there  can  be  no  levity  where  the  legislative  and 
executive  powers  are  united  in  the  same  person,  or  body  of  magistrates;  ' 
or,  quoting  him  again,  *  If  the  power  of  judging  be  not  separated  from  the 
legislative  and  executive  powers,'  he  did  not  mean  that  these  departments 
ought  to  have  no  partial  agency  in,  or  no  control  over  the  acts  of  each  other. 
His  meaning,  as  his  own  words  import,  and  still  more  conclusively  as  illus- 
trated by  the  example  in  his  eye,  can  amount  to  no  more  than  this,  that 
where  the  whole  power  of  one  department  is  exercised  by  the  same  hands 
which  possess  the  whole  power  of  another  department,  the  fundamental  prin- 
ciples of  a  free  constitution  are  subverted." 

Mr.  Madison's  idea  was  that  either  department  might  have  a  partial  agency 
or  a  partial  control  over  another,  such  a  control  as  this  budget  scheme 
provides. 
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Now  I  wag  disturbed  for  a  minute  or  two  when  Mr.  Weed  spoke  this  morn- 
ing of  insults  to  a  Governor  or  heckling  of  a  Governor,  and,  to  satisfy  myself^ 
I  tried  to  visualize  What  might  happen  in  this  chamber  or  in  a  committee 
room  when  the  Governor  should  be  called  by  the  Legislature  to  justify  the 
expenditure  of  the  money  for  which  he  is  asking,  for  the  Governor  is  asking 
for  the  money  written  down  in  the  budget.  It  troubled  me  for  a  moment 
to  think  of  some  of  the  Governors  of  the  State  of  New  York  during  the  past 
twenty  years  being  called  before  a  legislative  body  to  justify  a  budget,  but, 
on  reflection^  it  has  seemed  to  me  that  something  like  this  would  happen; 
upon  one  day  the  Governor  might  be  told  what  inquiry  the  Legislature  pro- 
posed to  pursue,  what  particular  items  of  the  budget  were  to  be  questioned^ 
and  it  would  not  go  much  farther  than  that.  We  must  assiune,  we  must 
certainly  go  forward  upon  the  proposition,  that  the  composite  sense  of  the 
Legislature  will  be  wise  and  patriotic.  The  L^slature  will  not  assiune  or 
believe  that  the  Governor  knows  every  detail  of  every  expenditure  which  he 
has  recommended.  And  when  the  Governor  is  told  what  the  Legislature  pro- 
posed to  inquire  into,  there  will  be  another  day  and  another  session  when 
the  Governor  will  come,  attended  by  the  head  of  the  departments  who  have 
recommended  the  expenditures,  and  then  by  the  Legislature  and  in  the  pres- 
ence of  the  Grovernor  the  heads  of  departments  will  be  required  to  justify  to 
the  Legislature  and  to  the  Governor  the  propositions  they  have  made. 

And  all  this  will  be  tried  out  here,  nominally,  in  this  chamber,  or  in  the 
Senate  chamber,  but  in  reality,  before  the  court  of  public  opinion,  and  the 
judgment  which  will  be  entered  will  be  entered  outside  of  this  hall  on  the 
evidence  taken  here,  but  by  the  great  court  of  public  opinion;  and  if  the 
cabinet  officers  justify  their  demands  before  this  Assembly,  or  before  the 
Senate,  to  the  Senate  or  to  the  Assembly,  and  to  the  Governor,  all  will  be  well, 
but  if  they  fail,  the  Governor  may  take  the  action, —  may  exercise  the  power 
that  is  put  into  his  hands  by  other  sections  of  the  Constitution  which  I  be- 
lieve we  will  propose. 

Now,  let  me  reassure  the  gentlemen  who  are  afraid  the  Governor  will  be 
insulted.  That  will  never  be  allowed  by  public  opinion.  The  Governor  will 
be  respectfully  treated;  but  if  those  gentlemen  whom  he  chooses  to  execute 
the  laws,  to  carry  out  the  lawsj  are  not  able  to  justify  the  expenditures  they 
recommend,  then  they  will  fall,  and  they  will  go  out  and  use  care  and  cir- 
cumspection in  recommending  expenses  to  him. 

There  will  be  no  greater  control  of  one  branch  of  the  government  over 
another  branch  of  the  government  than  is  recommended  by  Mr.  Justice  Storey 
in  his  Commentaries  and  by  Mr.  Madison  in  The  Federalist. 

Mr.  J.  G.  Saxe  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  question  ? 

Mr.  Dykman  —  No,  the  gentleman  is  through. 

Mr.  Reeves  —  Mr.  Ohairman. 

The  Chairman  —  Mr.  Reeves. 

Mr.  Reeves — Along  the  lines  of  what  Mr.  Dykman  has  said,  I  would  like 
just  a  few  sentences  as  emphasizing  the  thought  that  was  so  well  expressed 
here  this  morning  that  we  are  getting  to  be  entirely  too  free  in  the  criticisms 
and  doubts  with  regard  to  our  Legislature ;  and  it  seems  to  me  that  the  splen- 
did samples  of  our  legislative  force  who  are  in  this  Convention  ought  not  to 
be  foimd  logically  taking  part  in  thus  dealing  with  the  Legislature  itself. 

Let  me  call  your  attention  to  the  last  paragraph  of  the  amendment  proposed 
here.  No.  9,  proposed  by  Mr.  Smith,  Mr.  Smith  of  New  York. 
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Mr.  D.  Nicoll  —  You  mean,  by  Mr.  Wagner? 

Mr.  Beeves  —  No.  8.  I  got  the  number  wrong.  The  last  paragraph  in 
amendment  number  8  proposed  by  Mr.  Smith  of  New  York.  The  proposition 
is  not  only  that  bills  providing  for  appropriation  of  money  for  local  affairs 
shall  require  a  two-thirds  vote  in  the  Legislature,  but  those  that  are  of  a  State 
nature,  unless  it  is  certainly  a  state-wide  affair,  with  only  a  few  little  excep- 
tions; and  a  large  number  of  what  were  called  local  bills  were  instanced  by 
Mr.  Smith  as  showing  the  way  in  which  the  present  Constitution  has  been 
treated. 

Now,  Mr.  Chairman  and  gentlemen,  one  of  two  things  is  true  with  regard 
to  those  bills  which  are  mentioned;  either  they  were  local  bills,  or  they  were 
not  local  bills.  If  they  were  not  local  bills,  then  all  his  argimient  based  upon 
them  falls  to  the  ground.  If  there  were  any  of  them  local  bills  and  were 
passed  without  a  two-thirds  vote  of  the  legislature,  they  were  unconstitu- 
tional, and  the  right  way,  ingftead  of  this  Convention  trying  to  patch  up  that 
portion  of  the  Constitution,  is  to  take  some  of  those  bills,  some  of  those  laws 
and  test  them  in  the  Court,  and  show  them  to  be  unconstitutional,  and  stop 
such  practices,  for  our  present  provision  is  absolutely  ample. 

Now,  I  know  what  the  answer  to  that  is,  coming  from  the  practical  states- 
man. He  says,  "but,  we  cannot  trust  the  courts;  they  are  certain  to  say 
that  these  bills  are  all  local  bills."  And  there  we  come  at  it  again,  we  cannot 
trust  the  courts. 

We  have  got  this  uncertain,  undigested  addition  to  our  Constitution,  be- 
cause we  cannot  trust  the  Legislature,  and  we  are  unwilling  to  test  this  matter 
out  in  the  courts,  because  we  cannot  trust  the  courts. 

Now,  if  we  take  in  the  same  way,  the  proposed  amendment  No.  9,  introduced 
by  our  genial  Senator,  Mr.  Wagner,  we  find  the  same  difficulty.  Down  at  the 
bottom  of  it,  he  cannot  trust  the  Legislature  or  either  branch  of  it,  to  act  in 
a  fair,  manly,  open  and  proper  way  when  rightly  and  fairly  the  Governor 
is  needed  before  that  body  for  interrogation,  to  bring  him  into  that  body  to 
be  questioned.     Exactly   the   same   argument  — 

Mr.  Wagner    (interrupting)  — Mr.    Chairman,   will   the   gentleman   yield? 

Mr.  Reeves  —  Certainly. 

Mr.  Wagner  —  Do  you  think  it  likely  that  a  majority  which,  for  instance, 
feels  justified  in  enacting  a  certain  appropriation  —  suppose  it  is  of  a  politi* 
cal  nature,  I  mean,  in  the  way  of  patronage  or  something  of  that  kind,  they 
feeling  that  they  are  perfectly  justified  in  passing  the  legislation,  will  ever 
invite  the  Governor  before  them  to  justify  it? 

Mr.  Reeves  —  Mr.  Chairman,  my  inexperience,  possibly,  leads  me  to  answer 
to  that  question  that  in  a  case  where  it  is  proper  and  right  and  fair,  with 
the  public  observing  what  is  going  on,  and  there  being  a  real  need  that  the 
Governor  should  come  before  the  Legislature  for  interrogation,  they  will 
bring  him  here;  otherwise,  you  are  not  trusting,  as  you  should,  your  Legis- 
lature. 

The  same  argument  that  would  let  one-third  of  the  members  elected  bring 
the  Governor  here  would  let  one-quarter  of  them  or  one-tenth.  .1  would  like 
to  ask  any  of  the  legislators  present  what  they  are  going  to  do  with  that 
little  minority  that  we  find  in  the  Legislature,  coming  from  the  rapidly 
vanishing  party.  Are  not  they  to  have  the  right  to  have  the  Governor  here! 
If  you  start  on  any  system  other  than  saying  that  the  Legislature  as  a  body. 
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or  either  branch  of  it  as  a  body,  may,  as  a  set  of  gentlemen,  in  a  dignified 
way,  ask  the  Governor  to  come  here  and  ask  him,  by  virtue  of  a  vote  of  "Ehe 
bod3%  so  that  it  is  a  body  as  such  that  speaks, —  then  you  belittle  the  Legis- 
lature; and  when  you  say  the  Governor  would  not  come,  you  belittle  him. 
It  seems  to  me  that  if  there  are  a  few  men  in  the  Legislature  who  want  to 
know  about  these  things,  they  can  go  outside  and  go  downstairs  and  go  ask 
the  Governor;  and  if  you  answer  that  he  would  not  respond  properly,  then 
again  you  are  doubting  him. 

Now,  as  for  myself,  lacking  the  experience  of  a  practical  legislator  and 
speaking  largely,  I  know,  from  the  outside,  I  want  now  and  I  want  through 
the  rest  of  my  life  to  feel  that  we  can  trust  our  Legislature,  and  I  want  to 
feel  that  we  can  trust  our  courts  and  I  want  to  feel  that  we  can  trust  the 
Governor  of  this  State  in  crucial  times,  to  do  substantially  what  he  and 
they  believe  to  be  right. 

And  I  feel  very  strongly  also  that  I  can  trust  this  Committee,  that  has 
given  so  much  time  and  care  and  thoughtful  investigation  to  this  Proposed 
Amendment.  I  am  heartily  in  favor  of  a  budget.  I  believe  we  have  here 
a  work  of  the  very  best  framing  and  care  and  skill  and  it  ought  to  be 
adopted  without  these  amendments  that  I  have  mentioned. 

Mr.  A.  E.  Smith  —  Will  the  gentleman  answer  a  question  before  he  con- 
cludes? Does  he  agree  with  Senator  Saxe  that  it  might  embarrass  a 
Governor  to  have  the  minority  ask  him  any  questions  about  a  budget  that  he 
himself  prepared? 

Mr.  Reeves  —  I  do  not  believe  that  the  Governor  is  destined  to'  be  em- 
barrassed by  any  questions  that  are  going  to  be  put  to  him  with  regard  to 
his  own  budget. 

Mr.  Baldwin  —  Mr.  Chairman,  I  did  not  intend  to  say  anything  on  this 
budget  question  but  I  cannot  refrain  from  answering  the  gentleman  from 
New  York  on  some  of  the  questions  Mr.  Reeves  has  raised  on  the  proposed 
amendment  of  Mr.  Smith  relating  to  the  passage  of  local  bills,  of  private 
bills,  or  rather  defining  what  we  mean  when  we  say  local  or  private  bills. 

As  I  understand  this  plan  the  Governor  can  include  in  his  budget  anything 
he  desires  that  is  necessary.  After  that  the  Legislature  can  make  special 
appropriations.  This  plan  that  Mr.  Smith  suggests  is  that  any  such  matter 
that  may  be  enacted  by  the  Legislature,  of  a  local  nature,  shall  require  a  two- 
third^Vofe. 

Tow  the  difficulty  with  the  present  language  of  the  Constitution  is  the 
difficulty  of  determining  what  is  local  concern  —  and  local  concern  is  used 
as  distinguished  from  State  concern.  Now  nearly  everything  that  is  of  local 
interest  is  of  State  concern;  the  question  of  help  is  a  question  of  State  con- 
cern, so  when  a  bill  is  introduced  to  drain  a  swamp  they  can  say  that  is  of 
State  concern.  The  question  of  highways  is  a  State  concern,  so  anything 
which  goes  to  the  benefit  of  highways,  the  building  of  a  bridge,  may  be  used 
in  that  sense. 

The  only  object  of  that  amendment  is  to  see  that  although  it  is  State  con- 
cern, in  the  broadest  term,  where  the  local  locality  is  benefited,  a  two-thirds 
vote  of  the  Legislature  shall  be  needed. 

Now  in  this  connection  I  want  to  point  what  I  say  by  quoting  from  this 
morning's  'New  York  Sun.  There  is  a  very  enlightening  editorial  which  is 
headed  "A  Valuable  Suggestion  from  the  Old  Confederate  Constitution."     It 
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calls  attention  to  the  fact  that  the  framers  of  that  document  had  the  benefit 
of  the  experience  of  the  founders  of  this  government,  working  under  the 
United  States  Constitution,  and  they  provided  for  an  executive  budget  in 
effect  and  then  they  added  this  language,  from  article  I :  "  Congress  shall 
appropriate  no  money  from  the  Treasury  except  by  a  vote  of  two-thirds  of 
both  Houses,  taken  by  yeas  and  nays,  unless  it  be  asked  and  estimated  for 
by  some  one  of  the  heads  of  departments,  and  submitted  to  Congress  by  the 
President."  And  after  discussing  the  provision,  the  editorial  closes  with  these 
words,  which  I  think  are  very  apt  at  this  point  in  our  discussion :  *'  Is  it  only 
the  general  running  expenses  of  State  Government,  the  ordinary  or  regular 
appropriation  bills,  that  need  to  be  safeguarded  by  the  admirable  budget 
scheme  which  Mr.  Stimson's  Committee  has  proposed  to  the  Convention  at 
Albany  ? 

''Are  the  special  appropriation  bills,  which  are  to  obtain  consideration  only 
after  both  Houses  of  the  Legislature  have  finally  acted  on  the  regul-ar  bills, 
less  clamorous  for  restrictive  treatment? 

"  How  does  the  wisdom  of  the  Committee  on  State  Finances,  Revenues  and 
Expenditures  regard  the  proposal  not  only  to  adopt  the  budget  feature  of  the 
Confederate  Constitution,  but  also  to  apply  courageously  to  the  entire  class 
of  special  or  extra-budget  appropriations  coming  subsequently  before  the 
Legislature  at  Albany  the  requirement  of  the  two-thirds  vote  to  pass  {hem, 
instead  of  the  mere  majority  vote  as  now? 

"  What  public  interest  would  suflfer?  What  honest  claim  would  be  ignored? 
What  millions  would  be  saved  ? " 

Mr.  D.  Nicoll  —  Mr.  Chairman,  I  did  not  write  that  editorial  in  The  Sun, 
but  I  made  that  same  proposal  yesterday,  as  I  recall  it,  during  the  argu- 
ment with  Mr.  Smith. 

We  have  had  some  discussion  in  the  Committee  on  State  Finances  during 
the  recess,  and  I  found  we  were  somewhat  divided  in  opinion  on  the  subject, 
and  I  feel  myself  at  liberty,  in  view  of  the  division,  after  discussion  with 
the  Committee,  to  move  the  amendment,  to  re-move  the  amendment,  which 
I  moved  yesterday  during  the  discussion  with  Mr.  Smith,  which  was  not 
handed  to  the  Clerk,  but  seems  to  be  the  proposition  stated  by  Mr.  Baldwin. 

The  Chairman  —  The  Secretary  will  read  the  amendment. 

The  Secretary  —  Line  21,  page  3.  Insert  the  following  after  the  word 
"  shall " :  "  acquire  the  assent  of  two- thirds  of  the  members  elected  to  each 
branch  of  the  Legislature  and  shall ". 

Mr.  Parsons  —  Mr.  Chairman,  will  that  be  reported  again? 

The  Secretary  —  Line  21,  page  3,  insert  the  — 

Mr.  D.  Nicoll  — Page  what? 

The  Secretary  —  Page  3.  Insert  the  following  after  the  word  "  shall " : 
"  acquire  the  assent  — " 

Mr.  Stimson  —  Require. 

The  Secretary — "Require  the  assent  of  two- thirds  of  the  members  elected 
to  each  branch  of  the  Legislature  and  shall". 

Mr.  D.  Nicoll  —  That  is,  "  and  shall  be  subject  *\ 

The  Chairman  —  I  suggest  that  the  Secretary  read  the  entire  clause  with 
the  amendment  so  that  we  will  know  exactly  how  the  clause  reads. 

Mr.  D.  Nicoll — ^You  ask  me  to  do  that? 

The  Chairman  —  No,  I  ask  the  Secretary. 
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The  Secretary — "Nor  shall  such  further  appropriations  be  then  made 
except  by  separate  bills  each  for  a  single  work  or  object,  which  bills  shall 
require  the  assent  of  two-thirds  of  the  members  elected  to  each  branch  of 
the  Legislature,  and  shall  be  subject  to  the  Governor's  approval  as  provided 
in  section  nine  of  article  four." 

Mr.  Austin  —  Mr.  CSiairman. 

The  Chairman  —  Mr.  Austin. 

Mr.  Austin  —  I  have  so  far  been  so  thoroughly  in  accord  with  the  members 
of  the  Finance  Committee  that  I  find  it  immensely  disagreeable  to  be  so 
thoroughly  in  discord  with  them  at  this  present  moment  and  with  reference  to 
this  particular  amendment  which  was  favored  by  the  Committee  this  noon, 
by  a  votie,  I  think,  of  nine  or  ten  to  ^ye. 

Mr.  Stimson  —  Will  the  gentleman  yield? 

Mr.  Austin  —  Certainly. 

Mr.  Stimson  —  My  understanding  is  that  there  has  been  no  Committee 
action,  Mr.  Austin. 

Mr.  Austin  —  Well,  the  Committee  expressed  itself,  a  majority  of  the  Com- 
mittee expressed  itself  in  favor  of  an  amendment  of  this  kind.  I  think  that 
is  a  perfectly  fair  statement.  Now  I  am  not  a  stand-patter.  I  am  not  at 
all  alarmed  about  what  Job  Hedges  used  to  call  "this  king  business.''  I  do 
not  believe  that  the  fall  or  decline  of  the  Empire  of  the  State  of  New  York 
is  going  to  begin  when  we  first  shear  the  Legislature  of  some  of  its  present 
power.  That  does  not  worry  me  a  bit.  But  there  does  come  a  point  when  I 
draw  the  line  and  when  you  propose,  as  is  proposed  by  this  amendment, 
government  by  a  minority,  then  there  is  where  I  balk. 

Now  this  proposition  is,  in  its  final  analysis,  that  nothing  can  be  initiated 
by  the  Legislature  itself  except  by  a  vote  of  two-thirds  of  the  members  thereof, 
or,  in  effect,  without  the  consent  of  the  minority.  Now  I  am  a  budget  man, 
through  and  through,  and  in  the  Committee  I  stood  for  a  budget,  and  would 
stand  on  this  floor  for  an  executive  budget  which  would  prevent  the  members 
of  the  Legislature  from  adding  any  bill.  Personally,  I  believe  that  that  is 
the  only  way  to  have  an  eflfective  budget,  to  simply  limit  the  Legislature  to 
revision,  criticism,  striking  out  and  decrease  of  the  executive  budget.  But, 
nevertheless,  I  concurred  in  the  view  of  the  majority  of  the  Committee  that 
at  this  time  it  was  not  wise  to  go  that  far.  Therefore,  we  provided  that  if  a 
majority  of  the  members  of  the  Legislature  were  not  satisfied  with  the 
Governor's. budget  they  might  discard  it,  or  the  items  to  which  they  objected, 
and  by  a  separate  bill  they  might  pass  such  an  appropriation  as  they  saw  fit, 
as  they  thought  was  proper  and  necessary,  and  send  it  to  the  Governor  for 
his  action  in  the  regular  way.    I  concurred  with  that. 

Now  you  say  that  none  of  these  separate  bills  —  you  are  going  to  create  a 
reserve  power  in  the  Legislature,  but  it  is  reserved  only  with  the  consent 
of  the  minority.  Now,  there  is  no  politics  in  this  thing,  gentlemen.  I  am 
not  unmindful  of  the  fact  that  out  of  the  last  five  Legislatures  two  have  been 
completely  under  Democratic  control,  I  think,  and  two  of  them  divided  and 
one  entirely  Republican.  Now  I  say  when  you  go  so  far  as  to  say  that  on  a 
matter  of  State  policy  the  Legislature  must  require  the  assent  of  the  minority, 
you  are  going  too  far. 

I  thoroughly  concur  with  Mr.  Smith  in  all  that  he  said  about  the  advis- 
ability of  limiting  the  power  of  the  Legislature  as  to  passing  local  and  private 
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bills  or  bills  such  as  he  attempts  to  define  in  the  amendment  which  he  pro- 
poses. I  think  he  is  absolutely  right,  but  I  do  not  think  that  you  should 
require  a  two-thirds  vote  of  the  Legislature  for  a  bill  which 
initiates  a  new  State  policy,  for  which  the  party  in  power  is  ready 
to  stand.  In  other  words,  I  do  not  believe  that  you  should  say  that  by  a 
minority  vote  of  the  Legislature  they  may  create  a  department  such  as  —  if 
you  will  ipermit  me  to  illustrate — the  Department  of  Efficiency  and  Economy 
—  that  by  a  majority  vote  they  may  create  that  department,  but  in  order  to 
make  an  appropriation  to  make  that  department  effective  they  must  obtain 
the  consent  of  the  minority. 

Mr.  Wagner  —  Mr.  Chairman. 

Mr.  Austin  —  I  will  not  yield.  I  only  have  ten  minutes  and  I  will  not 
yield.  Also  remember,  gentlemen,  that  by  this  proposal  you  are  providing 
that  a  majority  of  the  members  of  the  Legislature  may  discard  the  Governor's 
budget  entirely,  if  they  wish  to,  or  any  items  in  it  and  only  by  a  two-thirds 
majority  may  they  put  anything  in  its  place.  I  ask  if  there  is  any  consist- 
ency in  that  proposition? 

Now,  I  agree  with  Mr.  Smith  in  practically  all  of  the  argiunent  that  he 
has  made.  I  think  you  ought  to  limit  these  two-thirds  bills  just  as  strongly 
and  as  strictly  as  you  possibly  can,  but  I  do  say,  gentlemen,  don't  require  the 
majority,  whatever  they  be,  Republican  or  Democratic,  to  obtain  the  assent 
of  the  minority  before  they  can  put  into  effect  a  new  policy  or  function  of 
government  which  they  may  favor. 

Mr.  Stimson  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Stimson. 

Mr.  Stimson  —  We  seem  to  have  miscalculated  the  amount  of  time  which 
members  were  desirous  of  having  for  discussing  these  amendments.  Unless 
some  one  signifies  his  desire  to  debate  this  matter  further  I  would  like  to 
give  notice  that  I  will  say  a  few  words  about  the  amendment  before  the 
House  and  then  move  for  a  vote  on  the  amendment. 

The  Chairman  —  I  will  ask  the  members  of  the  Committee  whether  there 
is  any  gentleman  here  who  desires  to  discuss  any  of  the  amendments  which 
are  now  before  us  and  which  are  fourteen  in  number!  If  there  is  anyone  who 
so  desires,  I  think  he  had  better  signify  his  wishes  now,  otherwise  it  will  be 
taken  for  granted  that  there  is  no  wish  to  discuss  any  of  the  amendments, 
and  we  will  then  consider  the  final  discussion  of  the  article  in  its  entirety. 

Mr.  Wagner  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Wagner. 

Mr.  Wagner  —  I  just  want  to  only  take  a  second  to  make  one  assertion  in 
answer  to  what  Mr.  Austin  said..  He  suggested  that  the  amendment  pro- 
posed by  Mr.  Nicoll,  while  it  only  requires  a  majority  vote  to  inaugurate 
a  new  policy,  or  assume  a  new  function,  it  would,  under  the  amendment  of 
Mr.  Nicoll,  require  a  two-thirds  vote  before  such  a  policy  could  be  put  into 
operation. 

I  radically  disagree  with  him  on  that  proposition. 

Mr.  Austin  —  Mr.  Chairman,  of  course,  if  not  fecommenuea  in  the  Gov- 
ernor's budget. 

Mr.  Wagner  —  Of  course,  it  is  natural  to  assume  that  if  the  Legislature 
passes  a  new  function  of  government  and  the  Governor  approved  that  new 
function  of  government,  he  is  in  favor  of  putting  it  in  operation;  and  If 
he  is  in  favor  of  putting  it  into  operation,  all  that  has  to  be  done  is  that  the 
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Legislature  hold  the  budget  back  until  the  amount  can  be  determined  for 
the  new  function  of  government  and  include  it  in  the  budget,  so  that  a  majority 
can  assume  a  new  function  of  government  and  appropriate  the  money  for 
the  new  function. 

If  I  am  not  right,  I  would  like  to  be  corrected. 

Mr.  Austin  —  If  the  gentleman  will  yield  and  will  permit  me  to  say  so  ? 

Mr.  Wagner  —  Certainly. 

Mr.  Austin  —  The  gentleman  is  perfectly  right,  if  this  determination  has 
not  been  reached  before  the  Legislature  has  acted  upon  the  budget,  but  tEe 
hope  is,  and  the  hope  of  the  introducers  of  the  budget  proceeding  i&  that  it 
will  result  in  early  action  upon  the  budget  and  early  passage  of  appropria- 
tion bills  by  the  Legislature. 

Mr.  Wagner  —  My  experience  in  the  Legislature  forbids  me  to  join  in  that 
hope. 

Mr.  A.  E.  Smith  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Smith. 

Mr.  A.  E.  Smith  —  If  I  may  be  permitted  a  word  in  conclusion  to  show 
the  very  great  difference  between  my  proposal  and  the  proposals  oflfered  by 
Mr.  Nicoll,  about  which  Mr.  Austin  just  spoke. 

Now,  I  am  not  in  favor  of  tying  up  the  hands  of  the  majority  party  by 
any  constitutional  provision.  I  am  a  firm  believer  in  majority  rule  in  the 
legislative  body.  They  are  the  men  who  are  charged  by  the  people  of  the 
State  with  the  responsibility,  ahd  it  is  entirely  wrong  in  the  Constitution  or 
any  place  else  to  tie  their  hands  in  any  way. 

Kules  in  legislative  bodies  were  made  only  for  the  protection  of  the  minority 
against  the  strength  and  force  of  the  majority.  They  were  never  intended 
to  tie  up  the  hands  of  the  majority,  because  they  contain  a  provision  that 
permits  the  majority  at  all  times  to  put  them  into  shape  in  order  that  they 
may  transact  the  business  of  the  House. 

There  is  a  great  deal  of  difference  between  the  two  proposals.  I  am  simply 
trying  to  get  my  two-thirds  vote  for  the  private  and  local  bills  and  I  am 
defining  what  it  is  in  the  Constittion  with  the  language  of  the  Court  of 
Appeals  so  plain  that  everybody  can  understand  what  a  private  and  local 
bill  is. 

iN'ow,  let  me  give  you  a  little  illustration  of  how  the  majority  could  be 
held  up  under  the  proposal  by  Mr.  Nicoll.  Let  us  assume  for  the  sake  of 
argument  that  on  the  25th  day  of  March  the  budget  passed.  The  budget 
contains  a  provision  for  the  salaries  of  the  judges  of  the  Court  of  Claims  and 
for  their  assistants.  Before  the  first  day  of  May  it  may  be  the  policy  of 
the  majority  that  they  would  want  to  add  to  that  court,  two  additional 
judges.  It  may  be  right.  It  may  be  open  to  dispute  between  the  majority 
and  the  minority.  The  majority  may  believe  that  the  business  of  the  State 
warranted  it.  The  minority  may  think  otherwise.  Under  this  two-thirds 
provision,  how  could  you  ever  get  through  an  additional  appropriation  bill 
for  the  salaries  of  the  two  new  judges  if  the  Legislature  saw  fit  to  authorize 
them  ? 

That  is  what  I  call  tying  up  the  majority,  not  alone  on  the  question  of 
appropriations,  but  upon  all  of  the  State's  business  that  is  dependent  in  any 
way  upon  an  appropriation. 

For  that  reason  I  think  that  my  proposal  is  more  scientific,  that  it  goes 
to  meet  an  exact  situation  that  we  are  entirely  well  aware  of.     It  cures 
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something  that  we  are  able  to  lay  our  finger  on.  It  takes  care  of  the  sore 
spots  that  we  all  know  about,  and  the  other  is  entirely  too  indefinite  and  may 
work  out  to  the  detriment  of  the  people  by  tying  up  a  responsible  majority 
in  both  Houses  in  the  transaction  of  their  business. 

Mr.  D.  NicoU  —  Mr.  Chairman. 

The  Chairman  — Mr.  D.  NicoU. 

Mr.  D.  NicoU  —  Mr.  Smith  is  quite  right  when  he  says  that  the  amend- 
ment proposed  by  me  is  not  his  amendment.  This  is  an  amendment  proposed 
by  me  as  one  of  the  Committee  on  State  Finances,  not  for  the  purpose  of 
preventing  the  Legislature  from  passing  hereafter  the  local  bills  to  which 
Mr.  Smith  has  adverted  in  the  course  of  his  remarks. 

Its  purpose  is  different.  We  feel  that  if  this  provision  about  the  two- 
thirds  vote  be  put  into  the  budget,  be  put  into  section  3,  it  would  have  the 
effect  of  inducing  all  persons  who  desire  appropriations,  either  for  local 
purposes  or  for  general  purposes,  to  go  to  the  Governor,  or  to  the  heads  of 
departments,  in  the  first  instance,  and  to  induce  them  to  put  them  into  the 
budget. 

We  cover,  therefore,  in  this  amendment  not  only  the  local  or  private  bills, 
referred  to  by  Mr.  Smith,  but  we  cover  the  bills  for  general  appropriations, 
for  State  purposes,  not  local  or  private. 

Now,  this  question  of  the  local  bills,  of  course,  is  a  very  great  evil.  I  do 
not  know  how  much  it  amounts  to.  It  seems  from  the  discussions  thus  far 
to  amount  to  perhaps  a  million  or  more  dollars,  and  yet,  at  all  events,  it  is 
a  great  evil. 

Some  way  has  been  found  to  evade  the  Constitution  in  that  respect,  and 
I  think  we  ought  to  try  to  put  a  stop  to  it,  and  I  think  we  are  greatly  in- 
debted to  Mr.  Smith  for  the  forceful,  eloquent  and  vigorous  way  in  which  he 
has  called  it  to  the  attention  of  the  Convention,  but  that  is  not  the  evil  that 
we  are  engaged  in  redressing  now. 

We  are  now  putting  a  provision  in  section  3  of  the  budget,  which  says, 
that  after  the  Governor  has  made  his  budget  and  sent  it  to  the  Legislature, 
and  after  he  is  through  with  his  amending  of  it,  because  you  know  he  has 
the  power  to  amend  it,  and  after  he  is  through  with  his  supplements  to  it, 
because  he  has  the  power  to  make  supplements  to  it  up  to  the  last  moment 
before  its  passage,  that  after  that  you  shall  not  enact  for  general,  or  local  or 
private  purposes,  except  by  a  two-thirds  vote,  a  financial  bill,  and  that  we 
feel  —  a  great  many  members  feel  that  that  is  really  essential  if  the  State  is 
to  get  the  benefit  which  we  believe  is  to  accrue  from  the  adoption  of  this 
provision. 

Mr.  Hinman  —  Mr.  Chairman. 

Mr.   Chairman  —  Mr.  Hinman. 

Mr.  Hinman  —  I  simply  desire  to  say  that  it  is  my  prediction  that  if  this 
amendment  is  carried,  providing  for  this  two-thirds  rule  with  reference  to 
all  such  bills,  that  it  will  guarantee  that  the  administration,  in  order  to 
be  on  the  safe  side,  will  postpone  consideration  of  its  financial  measures  in 
the  budget  imtil  the  very  last  day  of  the  session.  Bear  in  mind  the  fact 
that  the  Governor  cannot  amend  or  supplement  his  budget  after  the  Legisla- 
ture has  taken  final  action  thereon. 

Mr.  Brackett  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Brackett. 


1710 

Mr.  Brackett  —  Of  course,  the  proposition  introduced  by  the  del^ate  from 
New  York,  Mr.  NicoU,  is  hopelessly  bad. 

I  am  reminded  of  a  banquet  that  they  had  down  in  Tucson  in  Arizona  in 
the  early  seventies  of  what  they  called.  The  Old  Inhabitants.  None  of  them 
had  been  there  three  months,  and  they  had  a  banquet  of  Old  Inhabitants,  and 
when  they  got  through  and  were  about  ready  to  shoot  out  the  lights,  the 
presiding  officer,  the  chairman  who  had  presided  during  the  feast,  suggested 
as  a  mark  of  confidence  in  each  other,  to  show  the  good  feeling  that  existed 
and  how  they  trusted  in  each  other,  they  should  each  tell  his  real  name. 

The  real  name,  as  applied  practically  to  this  amendment  of  my  brother,  is 
just  this.  I  hope  the  gentleman  from  upstate  won't  fail  to  bear  it  in  mind 
and  remember  it.  It  is  going  to  work  out  this  way.  I  don't  suppose  that  he 
had  any  such  thought  in  his  mind  when  he  formulated  the  amendment,  but  we 
fellows  up  in  the  country  who  now  have  very  little  influence  with  the  ex- 
ecutive and  who  will  have  a  good  deal  less  presently,  and  who  are  asked  to 
put  the  knife  to  our  own  internals  and  to  commit  hari  kari  by  the  passage 
of  this  proposed  amendment,  the  gentleman's  amendment  that  is  offered, 
when  we  are  unable  to  get  any  relief,  and  when  we  want  a  little  money  for 
local  purposes,  for  local  relief,  in  cases  which  occasionally  arise  —  when  we 
cannot  get  it  put  into  the  budget  and  cannot  get  the  Governor  to  recommend 
it,  then,  it  has  got  to  go  into  a  special  bill  which,  of  course,  the  representa- 
tive will  introduce  before  we  can  get  it  through  and  get  the  much  needed 
relief,  and  then  we  will  have  to  go  down  and  see  Charlie  and  arrange  a 
little  for  some  Tammany  votes  in  order  to  get  it  through.     (Laughter.) 

Now,  you  can  laugh  about  it,  but  that  is  exactly  what  is  going  to  be  done, 
and  if  you  are  going  to  have  anything  in  the  way  of  financial  relief,  you  will 
have  to  find  the  well-worn  path  to  Fourteenth  street,  if  that  is  still  the  place; 
if  it  has  not  been  moved  uptown.  You  will  find  the  well-worn  path,  and  you 
will  use  it,  or  you  won't  get  anything. 

I  confess  that  I  have  been  a  little  bit  peeved  as  I  sat  here  during  the 
debate  and  have  seen  gentlemen  who  certainly,  during  the  fifteen  years  that 
it  was  my  good  fortune  to  sit  here,  never  once  came  into  the  purlieu  of  the 
Legislature  of  the  State  and  know  nothing  about  the  practical  workings,  or 
legislative  practices,  of  the  State  of  New  York,  to  see  them,  with  a  loftiness 
which  is  sublime,  hold  that  everybody  who  has  ever  been  a  member  of  the 
Legislature  is  mistaken  in  telling  what  is  going  to  be  the  effect  of  this  legis- 
lation. As  I  recall,  there  is  only  one  man  who  has  been  a  member  of  the 
L^slature,  and  that  is  my  Brother  Stanchfield,  who  is  in  favor  of  this  gen- 
eral amendment  which  has  been  reported. 

Mr.  D.  NicoU  —  Mr.  Hinman  argued  for  it  last  night. 

Mr  Brackett  —  Mr.  Hinman  had  an  amendment. 

Mr.  D.  NicoU  —  Not  very  substantial. 

Mr.  Brackett  —  He  had  some  amendment. 

I  think  it  was  Cato,  wasn't  it,  Mr.  Chairman,  who  always  closed  every  one 
of  his  speeches  with  the  prediction  or  with  the  statement  that  Carthage  must 
be  destroyed.  The  Legislature  is  being  diestroyed,  and  if  it  is  to  be  destroyed, 
I  want  to  be  the  old  Cato  that  calls  attention  to  it,  the  stern  old  Cato  that 
calls  attention  to  the  fact  that  the  power  of  the  direct  representatives  of  the 
people  of  the  State  is  being  gradually  taken  away,  and  it  is  being  tilcked  off 
down  in  the  corner  of  the  second  story  of  the  building  here.  And  I  want  to 
say  just  one  thing  more  as  the  final  word  I  say  on  the  subject. 
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The  gentleman  from  Albany,  Mr.  Hinman,  has  put  in  a  proposition  which 
is  before  the  Committee  on  Legislative  Organization,  that  the  Legislature 
shall  sit  every  month  in  the  year.  I  want  to  tell  you  I  am  for  that  proposi- 
tion just  as  soon  as  this  amendment  passes,  and  that  is  what  it  is  going  to 
come  to.  You  cannot  pass  your  budget  until  the  constructive  legislation  of 
the  year  has  been  passed,  and  you  know  what  the  financial  needs  are, — 
whether  it  is  an  amendment,  whether  it  is  an  addition  to  the  Court  of 
Claims,  or  what  not,  an  addition  to  the  hospital  service  somewhere.  You 
cannot  pass  your  budget  until  that  legislation  has  passed  the  Legislature, 
because  you  cannot  provide  the  financial  needs  for  the  legislation  until  the 
legislation  itself  is  passed.  The  result  will  be  that  your  budget,  instead  of 
passing  earlier,  will  pass  much  as  it  does  now,  and  if  the  legislative  session 
is  longer  it  still  will  go  to  the  very  end,  the  budget  legislation  will,  and  you 
will  have,  instead  of  a  shortened  legislative  time  —  you  will  have,  I  verily 
believe,  a  session  every  month  in  the  year,  that  Mr.  Hinman  has  regarded 
as  so  highly  proper  and  for  which  he  has  given  some  very  potent  reasons. 

Therefore,  Mr.  Chairman,  calling  attention  again  to  the  fact  that  the 
Legislature  is  being  destroyed,  I  shall  simply  content  myself  hereafter  by 
voting  yes  or  no  on  the  various  amendments. 

Mr.  Deyo  —  Mr.  Chairman,  I  am  always  intensely  interested  in  anything 
that  is  uttered  by  our  genial  friend,  that  noble  tribune  of  the  people,  from 
Saratoga  county.  I  recognize  the  service,  and  the  valuable  service  which  he 
has  rendered  from  time  to  time  in  the  Legislature  of  this  State.  I  do  not 
agree  with  him  in  his  conclusions.  We  are  confronted  here  by  a  situation. 
It  is  not  a  theory.  Whatever  we  may  say  about  the  merits  or  the  demerits 
of  our  legislative  body,  it  remains  true  to-day  that,  so  far  as  economy  and 
eflBciency  is  concerned,  it  has  fallen  down. 

I  procured  a  few  minutes  ago,  from  the  report  of  the  State  Treasurer  for 
1914,  the  statement  that  the  legislative  expenses  in  1914  were  $986,000, 
exclusive  of  printing.  The  legislative  expenses  for  the  year  1890,  twenty- 
four  or  twenty-five  years  ago,  were  $401,000,  an  increase  of  over  145  per  cent. 
The  legislative  printing  in  1914  amounted  to  over  $529,000. 

Mr.  Brackett  —  Mr.  Chairman,  of  course  the  gentleman  will  remember  that 
the  Legislature  was  increased  from  128  to  150  and  from  32  to  50. 

Mr.  Deyo  —  I  am  aware  of  that  fact,  but  that  was  not  an  increase  of  145 
per  cent. 

The  increase  in  legislative  printing  between  1890  and  1914  was  from 
$97,900  to  $529,938.27,  an  increase  of  over  445  per  cent. 

Mr.  A.  E.'Smith — Will  the  gentleman  yield? 

Mr.  Deyo  —  Certainly. 

Mr.  A.  E.  Smith  —  Does  the  gentleman  know  that  in  1890  we  did  not  have 
to  print  bills? 

Mr.  Deyo  —  We  did  print  the  bills.  I  was  a  member  of  the  Legislature 
in  that  year,  and  I'  know  what  I  am  talking  about. 

Mr.  A.  E.  Smith  — Every  bill? 

Mr.  Deyo  —  Every  bill  was  printed  and  placed  upon  the  desks.  The  same 
rule  which  prevails  now,  prevailed  then. 

Mr.  R.  B.  Smith  — Will  the  gentleman  yield? 

Mr.  Deyo — ^Certainly.  :     _i 
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Mr.  R.  B.  Smith  —  Do  you  concur  with  me  —  because  I  have  a  claim  in 
the  Court  of  Claims  at  the  present  time  involving — that  the  legislative 
printing  includes  the  reports  of  every  department  of  the  State? 

Mr.  Deyo  —  Mr.  Chairman,  in  answer  to  the  question  of  the  gentleman  from 
Onondaga,  I  will  give  these  figures:  the  total  amount  of  printing,  including 
the  printing  from  the  departments,  in  1914  was  $861,000.  The  item  which  I 
gave  of  $529,000  was  simply  the  legislative  printing,  and  the  legislative  print- 
ing only.  The  entire  printing  in  1890  amounted  to  $107,000.  In  other  words, 
there  has  been  an  increase  of  over  700  per  cent,  in  the  matter  of  printing  in 
the  last  25  years. 

Now  we  may  bewail  the  rights  of  the  people  which  are  being  surrendered 
because  of  the  difficulties  which  we  are  trying  to  place  in  the  way  of  this 
ready  appropriation  of  money.  I  tell  you,  gentlemen  of  this  Convention,  the 
greatest  service  that  we  can  render,  the  service  which  will  be  most  ap- 
preciated by  the  taxpayers  of  this  State,  is  not  a  service  which  has  to  do 
with  this  flowery  talk  of  the  liberties  of  the  people  that  are  vanishing,  but 
the  service  that  will  be  miost  appreciated  is  the  service  which  will  bring 
down  our  expenses  to  rock  bottom.  I  know  it  is  not  popular  to  talk  economy, 
but  this  State  has  run  wild,  and  we  who  have  been  in  the  Legislature  have 
been  responsible  for  it  to  a  large  extent. 

Now,  gentlemen  of  the  Convention,  I  do  not  have  any  fears  about  any  great 
calamity  or  catastrophe  happening  because,  to  a  certain  extent,  things  which 
once  orginated  with  the  Legislature,  we  propose  now  shall  originate  in  the 
Executive  Chamber.  We  should  not  be  blinded  by  the  headlights.  The  road 
is  clear  ahead  of  us.  We  should  not  be  confused  by  this  sort  of  talk.  It 
is  a  condition  that  confronts  us  and  we  are  simply  seeking  to  get  appropria- 
tions and  the  matter  of  expenses  down  where  they  should  be. 

I  say  that  this  talk  of  economy  is  not  a  popular  talk.  I  have  in  mind  now 
a  very  active  member  of  the  Legislature  some  years  ago  who  was  sent  from 
his  district  to  the  Senate  year  after  year  and  the  reason  why  he  was  sent 
there,  which  was  publicly  known  and  publicly  stated,  was  because  he  was 
able  to  get  the  appropriations  for  his  district.  I  want  to  make  it  more  diffi- 
cult to  obtain  those  appropriations.  It  is  useless  for  us  to  talk  about 
economy,  perhaps.  It  is  an  unpopular  thing.  But  I  would  like  to  see  the 
time  when  our  public  officials  would  cease  to  regard  public  office  as  a  private 
snap,  and  seek  primarily  the  public  service.  There  has  been  a  tremendous 
increase  in  the  expenses  of  all  departments.  There  has  been  a  tremendous 
and  alarming  increase  in  the  amount  of  salaries.  There  is  an  effort  to  be 
made  right  here  in  this  Convention  to  increase  the  salaries  of  many  of  our 
officials. 

If  we  can  learn  to  remember  in  the  legislative  halls  a  little  of  that 
old-fashioned,  homely  economy  which  our  ancestors  were  gifted  with,  it  will 
be  better  for  us.  I  tell  you,  gentlemen  of  the  Convention,  that  if  the  Legisla- 
ture in  the  past  25  years  had  used  half  as  much  gray  matter  in  trying  to 
find  out  how  they  could  economize  as  they  have  used  in  trying  to  search  out 
new  avenues,  new  sources  of  income,  we  would  not  be  in  this  difficulty.  The 
trouble  is  that  our  appropriations  are  limited  by  our  income.  The  greater  the 
income,  the  greater  the  appropriations.  If  we  find  we  are  rimning  short  on 
the  expenses  of  our  State  government,  what  do  we  do?  Cut  down  the  ex- 
penses? Oh.  no,  we  will  seek  out  some  dead  man's  estate  and  see  if  we 
cannot  assess  that  a  little  stronger.    The  result  has  been,  instead  of  using 
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our  efforts,  instead  of  using  our  gray  matter,  instead  of  using  our  common 
sense,  in  reducing  expenses  to  a  point  where  they  should  be  reduced  —  we 
are,  instead  of  that,  trying  to  cover  up  a  deficit,  not  by  a  reduction  of  ex- 
penses but  by  seeking  out  new  sources  of  property  from  which  we  may  derive 
an  income.  The  result  is  that  it  has  become  a  burden  upon  the  people  of 
the  State.  We  have  withdrawn  from  the  communities  of  the  State  sources 
of  income  which  properly  belong  to  those  communities. 

I  believe  that  this  effort  that  we  arc  making  here  ia  in  the  right  direc- 
tion. I  believe  that  our  faces  are  set  towards  the  east  and  that,  while 
this  will  not  accomplish  everything,  it  will  accomplish  something;  and,  for 
my  part,  I  wish  to  congratulate  this  committee  and  the  chairman  of  this 
committee  for  the  magnificent  and  statesmanlike  work  which  they  have 
done  in  the  preparation  of  this  bill. 

One  word  further,  in  regard  to  the  amendment  proposed  by  my  friend, 
Mr.  Smith  of  New  York.  The  amendment  is  not  germane  to  the  question 
that  is  pending  here  before  this  committee.  He  seeks  to  amend  Section  20 
of  the  Constitution.  The  committee's  bill  does  not.  refer  to  Section  20  of 
the  Constitution.  I  do  not  think  the  amendment  is  germane.  I  think  it 
should  be  considered  by  itself.  I  do  not  think  it  has  any  place  in  the  dis- 
cussion here.  And,  besides  that,  if  the  gentleman  will  observe,  he  includes 
appropriations  for  repair  of  the  canal  and  for  the  construction  and  sup- 
port of  State  institutions  among  those  bills  which  arei  more  or  less  local. 

Mr.  A.  E.  Smith — ^Will  the  genfleman  yield? 

Mr.  Deyo  —  Certainly. 

Mr.  A.  E.  Smith  —  I  except  them. 

Mr.  Deyo  —  Let  us  see ;  "  or  for  State  purposes  when  less  than  the  whole 
'Of  the  State  is  to  be  directly  or  mainly  benefited  by  the  expenditure   of 
the   moneys   appropriated  except   appropriations   for  the   repair   and   main- 
tenance of  the  canals  or  the  support  or  construction  of  State  institutions." 

That  is  more  or  less  of  a  private  proposition.  The  rule  of  construction 
that  the  courts  have  laid  down  is  that  where  you  have  an  exception  of 
that  sort  it  is  an  admission  that  it  is  something  which  comes  out  of  the 
whole. 

Mr.  A.  E.  Smith  —  I  am  sorry  that  the  gentleman  does  not  read  it  right. 
I  except  them  from  the  appropriations  where  a  part  of  the  State  is  directly 
or  mainly  benefited.    That  is  what  I  except  them  from. 

Mr.  Deyo  —  I  may  be  wrong  in  my  construction  of  that  and  I  will  yield 
to  the  ruling  of  the  court,  a  ruling  that  I  have  very  frequently  been  com- 
pelled to  adhere  to  heretpfore,  that  this  has  no  bearing  whatever  upon 
the  general  argument,  that  it  is  something  outside  the  proposition  before 
the  Convention;  and  I  think  that  Delegate  Smith  will  himself  recognize  it, 
and  if  that  is  to  be  taken  up,  it  should  be  taken  up  by  itself. 

Mr.  Green  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Green. 

Mr.  Green  —  It  is  with  a  great  deal  of  reluctance  that  I  arise  to  say  just 
a  word  on  this  bill.  I  am  beginning  to  think  that  this  is  no  place  for  a 
layman.  T  wish  I  had  studied  law  a  little  more  in  my  early  days  and  gotten 
my  sheepskin.  You  know,  you  get  confused  here  on  these  various  arguments 
made  by  the  learned  members  of  the  bar  and  the  judiciary,  and  you  wonder 
where  you  are  at. 
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Now  it  has  been  my  pleasant  privilege  in  the  past  to  be  a  member  of 
the  State  Legislature,  and,  somehow,  I  conceived  a  different  notion  of  the 
class  and  character  of  men  who  composed  the  Senate  and  Assembly  in  the 
past  and  down  to  the  present  time  than  seems  to  be  expressed  by  others 
here,  and  by  some  of  the  bills  that  have  been  presented.  I  sort  of  feel  like 
joining  the  gentleman  from  Saratoga  in  his  refrain;  I  don't  know  just  where 
we  are  tending  in  this  legislation.  I  believe  that  you  can  get  a  better  propo- 
sition if  you  study  it  very  carefully  than  we  have  had  in  the  past  few  years 
in  arriving  at  conclusions,  as  to  taxation,  expenditures,  etc.  I  desire  very 
seriously,  so  far  as  I  can,  to  help  along  that  line,  and  I  am  the  last  one 
to  send  anything  but  bouquets  to  Chairman  Stimson  and  the  excellent 
members  of  his  Committee.  I  believe  they  have  taken  a  great  deal  of  pains 
and  given  long  study  to  the  subject.  I  assume  that  this  bill  is  desired.  I 
assume  it  would  pass  in  its  present  or  a  somewhat  modified  form.  I  do  not 
know  but  what  I  will  be  charged  with  heresy,  but  I  did  not  reach  my  seat 
in  this  assembly  by  recognition  by  a  political  party.  I  came  here  because 
of  the  direct  primary  system  in  vogue  here  to-day  and  not  by  consent  of 
the  good-will  of  the  organization  down  in  my  neighborhood.  That  is  why 
I  like  our  present  law.  There  are  propositions  which  we  warned  them  of 
down  there,  to  change  and  go  back  to  the  old  system  of  caucuses  and  con- 
ventions, to  get  into  the  short  ballot  and  give  the  Governor  a  great  deal 
more  power  than  he  now  possesses;  to  take  away  from  the  State  Legislature, 
which  is  the  the  correct  representative  of  the  people  and  all  of  the  people, 
many  of  their  present  powers  and  to  give  to  the  Governor  the  appointment 
of  a  large  number  of  officials  now  elected.  If  this  bill  becomes  a  law  the 
Governor  will  have  my  sympathy,  that  is  if  he  wishes  another  term,  after 
he  takes  one  bout  on  this  proposition,  because  I  believe  it  will  not  become 
necessary  to  write  into  the  Constitution  that  the  Governor  shall  not  succeed 
himself.  He  has  got  to  be  more  than  a  human  being  if  he  can  "  get  by  "  with 
this  and  please  the  different  factions  of  his  party  in  the  different  localities, 
and  ever  become  Governor  the  second  time. 

I  am  wandering  a  little  in  my  talk  but  I  want  to  say  a  little  about  the 
Governor.  If  I  vote  alone,  I  shall  vote  for  the  Saxe  amendment  which  does 
not  permit  the  Legislature  to  beckon  to  the  Governor  to  come  to  the  halls 
of  the  legislative  chamber,  there  to  be  heckled,  as  any  good  lawyer  would 
for  his  client,  in  a  cross-examination.  I  am  not  willing  to  belittle  the  dignity 
of  the  great  office  of  Governor  of  this  State  by  voting  to  compel  that  Governor 
to  be  the  obedient  servant  of  the  Legislature  in  coming  here  and  having  ques- 
tions put  to  him  as  to  why  he  did  so  and  so,  and  as  to  what  there  is  about 
this  proposition.  I  am  in  favor  of  giving  the  Governor  that  dignified  privilege 
of  coming  before  the  Legislature  if  he  wishes  to  at  his  own  behest  and  if 
he  does  that  he  will  submit  himself,  I  presume,  to  some  sort  of  cross-examina- 
tion, and  if  he  be  a  good  Governor  he  will  be  on  his  job;  but  it  does  not 
compel  him  by  this  Constitution  to  be  at  the  beck  and  call  of  the  Legislature. 

It  has  been  said  here  it  is  not  popular  to  talk  economy  and  efficiency. 
I  know  it  is,  or  it  would  not  be  talked  so  much.  It  is  popular  to  talk  it  from 
the  housetops  and  cut  off  some  of  the  new  fads  and  fancies  that  increase 
expenses,  and  I  make  a  prediction  that  if  you  do  not  get  this  out  of  politics, 
instead  of  making  for  better  efficiency  and  more  economy  in  State  expenses, 
you  will  be  promoting  the  opposite  side.    You  have  got  a  decided  responsi- 
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bility.  It  is  just  as  far  from  Schenectady  to  Troy  as  it  is  from  Troy  to 
Schenectady.  You  have  simply  backed  things  about  again.  You  have  got 
a  great  deal  of  the  English  system  here,  and  somehow  it  does  not  go  sb 
well  in  the  United  States,  and  I  am  one  of  the  old-fashioned  sort  who  believe 
to-day,  and  I  will  continue  to  believe  as  long  as  I  live,  that  the  safety  of  this 
country  is  in  preserving  the  dignity  and  quality  and  maintaining  the  separate 
powers  of  the  judiciary,  the  executive  and  the  legislative  bodies,  and  not 
mixing  them  up  and  commingling  them  in  this  sort  of  a  way.  I  believe  that 
the  people  to-day  care  a  mighty  sight  less  what  the  government  costs  them 
than  they  do  for  what  the  government  does  for  the  benefit  of  the  people  and 
not  to  them.  I  am  not  in  sympathy  with  tlie  suggestion  of  my  friend  Mr. 
Smith,  or  anyone  else  who  wishes  to  make  legislation  by  minority  only,  and 
the  warning  given  by  Mr.  Brackett  ought  to  be  sufficient  it  seents  to  me  ta 
stop  that  proposition  in  this  Convention,  and  I  don't  wish  to  talk  polities 
here,  Mr.  Chairman.  I  had  hoped  that  we  could  come  together  on  a  basis 
where  politics  would  be  tabooed  and  where  in  this  great  financial  time  men 
of  both  parties  would  be  selected  who  could  judge  of  the  best  avenues  for 
reaching  the  taxable  properties  of  the  State  and  go  on  with  a  financial  plan. 
I  am  in  sympathy  to  an  extent  with  what  Mr.  Sheehan  suggested,  although 
I  think  that  Conmiittee  could  be  considerably  smaller,  but  I  wish  as  a  last 
appeal  to  state  ttoat  I  hope  this  great  body  will  not  under  any  circumstances 
vote  to  take  the  dignity  away  from  the  State's  executive  and  make  him  a 
subject  of  heckling  by  the  Assembly  and  Senate  whenever  they  desire  ifo 
cross  question  him  on  a  proposition  of  this  character. 

Mr.  Beach  —  Mr.  Chairman,  I  merely  desire  to  state  to  the  members  of  this 
committee  that  we  have  before  us  purely  and  simply  a  business  proposition. 
This  budget  as  outlined  in  this  Proposed  Amendment  has  been  carefully  pre- 
pared to  meet  a  very  unwise  prevailing  practice  regarding  appropriations. 
I  want  to  say  what  I  have  to  say  in  just  as  few  words  as  possible  but  I  want 
to  call  attention  to  the  fact  that  when  ex-Speaker  Smith  prefaced  his  re- 
marks with  the  statement  that  the  Governor  would  bring  in  the  smallest  budget 
possible,  I  believe  that  in  that  premise  he  was  wrong.  I  believe  that  with  this 
budget  system  as  outlined  in  this  amendment,  the  Governor  will  rise  to  his 
responsibilities  and  he  will  bring  in  a  budget  not  only  in  which  is  included 
the  maintenance  charges  of  the  several  activities  and  functions  of  the  State 
but  all  of  the  expenses  which  the  Bta^  ought  to  have  for  that  yearJ 

Governor  Glynn  was  asked  that  specific  question  when  he  was  before  the 
Committee  on  Finance,  whether  the  Governor,  any  man  who  might  happen 
to  be  elected  Governor,  could  be  entrusted  with  such  power,  and  he  answered 
unequivocally  Yes,  and  he  pointed  to  Prince  Hal  —  Prince  Hal  who  Shake- 
speare tells  us,  as  a  prince  without  special  duties  devolving  upon  him,  was 
a  roisterer  and  traveled  around  with  Falstaff  and  boon  companions,  but 
when  he  was  suddenly  called  upon  to  be  King,  that  the  beneficence  of  his 
reign  was  so  great  that  it  has  left  a  bright  and  shining  mark  on  history.  It 
is  only  an  exemplification  of  the  old  French  motto,  noblesse  oblige  —  nobility 
obliges  or  in  other  words,  rank  imposes  obligation.  But  how  much  greater 
than  the  obligation  conferred  by  hereditary  rank  is  the  obligation  which  falls 
upon  a  man  who  is  elevated  to  high  rank  by  the  votes  of  these  citizens  who 
ask  him  to  come  forward  and  take  charge  of  their  business  affairs  and  when 
a  man  has  such  obligations  as  that  upon  his  shoulders  he  will  be  very  careful 
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to  bring  in  a  budget  which  is  so  statesmanlike,  so  businesslike,  such  a  com- 
plete inventory  and  statement  of  all  of  the  State's  affairs  that  he  can  afford 
to  come  before  the  Legislature  and  be  questioned  upon  it. 

Mr.  Stimson  —  Mr.  Chairman,  may  I  ask  again  if  there  is  any  further 
desire  on  the  part  of  any  members  of  the  Convention  to  be  heard  before  the 
closing  of  the  argument  on  any  of  the  amendments? 

Mr.  Sheehan  —  Mr.  Chairman,  I  do  not  desire  to  say  anything  except  that 
I  would  like  to  direct  the  attention  of  Mr.  Stimson,  if  he  is  going  to  conclude 
this  argument,  to  one  point  of  this  proposed  measure  which  has  not  been 
covered  in  the  debates  and  I  have  received  no  information  on  the  question 
and  I  hope  before  he  finishes  he  may  direct  our  attention  to  it.  On  page  3 
it  is  provided,  in  line  9,  that  the  Legislature  may  not  alter  an  appropriation 
after  it  is  submitted  by  the  Governor  except  to  strike  out  or  reduce  items 
therein.  What  I  would  like  to  know  is  why  the  Governor  should  not  be  per- 
mitted to  change  his  mind  after  the  bill  passes  the  Legislature  and  when  it 
then  necessarily  goes  before  him?  If  for  good  reasons  he  desires  to  change 
his  mind,  why  should  not  he  be  permitted  to  veto,  as  he  now  has  the  right 
under  this  proposal,  to  veto  other  appropriations  passed  independently  of  the 
executive  budget? 

I  can  conceive  of  a  situation  where  the  Legislature  and  the  Governor  might 
be  in  conflict,  and  it  is  barely  possible  that  a  condition  might  arise  where, 
let  us  say  in  the  Department  of  Education,  they  might  receive  in  the 
Governor's  budget  an  appropriation,  let  us  say,  of  five  millions  of  dollars. 
The  Legislature,  if  you  will,  might  reduce  it  to  a  million  dollars.  That  might 
seriously  cripple  the  eflSciency  of  the  Department  of  Education. 

In  order  that  the  question  might  be  acutely  raised,  why  should  not  the 
Governor  in  a  case  of  that  kind  be  permitted  to  veto  the  item  if  he  considered 
that  it  had  been  reduced  out  of  all  proportion  to  what  it  ought  to  be? 

Now,  what  I  desire  to  inquire  is  to  what  extent  the  Committee  discussed 
that  whole  question? 

Mr.  R.  B.  Smith  —  Mr.  Chairman,  I  rise  primarily  to  withdraw  the  amend- 
ments offered  by  me  for  the  reason  that  they  have  been  fully  covered  by 
other  amendments  before  the  Convention.    In  passing  let  me  say  — 

The  Chairman  —  Let  me  put  this  to  the  House.  Is  there  any  objection 
to  the  withdrawal  of  the  amendment  No.  4  introduced  by  Mr.  R.  B.  Smith? 
If  not,  that  amendment  will  be  deemed  withdrawn. 

Mr.  R.  B.  Smith  —  In  passing,  let  me  say  to  my  friends  in  this  Conven- 
tion who  apprehend  that  this  Proposed  Amendment  takes  power  away  from 
the  Legislature,  that  they  are  mistaken.  Give  me  the  power  of  the  veto  over 
the  financial  legislation  of  this  State.  I  don't  ask  for  any  more  power.  I 
will  take  that  in  exchange  for  the  Governor's  power  of  veto  over  the  other 
legislation.  As  Senator  Wagner  has  well  said,  the  budget  will  be  passed 
on  the  last  day,  if  it  can,  of  the  session  absolutely.  There  is  no  question 
about  that.  At  that  time  and  if  the  Legislature  is  wise,  it  will  pass  the 
budget  and  take  a  recess  for  ten  days  until  the  Governor  exercises  his  power 
of  veto  over  the  other  legislation,  and  then  we  will  see  where  we  get  off. 

I  sincerely  trust  that  the  men  who  have  the  direction  of  the  legislative 
policy  of  the  Legislature  in  the  next  year,  if  this  becomes  a  part  of  the  Con- 
stitution, and  the  succeeding  years,  will  upon  the  first  day  of  the  session  say 
that  not  a  single  measure   appropriating  money  will  be  passed  except  to 
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come  here  upon  the  recommendation  of  the  Governor,  and  place  the  respon- 
sibility for  financial  legislation  upon  him  and  give  the  Legislature  the  power 
of  veto. 

I  sincerely  hope  that  this  amendment,  in  any  form  you  suggest,  be  passed 
and  become  a  part  of  the  Constitution. 

The  Chairman  —  I  take  it  that  there  is  no  other  member  of  the  Convention 
who  desires  to  address  any  remarks  on  these  amendments,  and  I  now  extend 
the  floor  to  Mr.  Stimson  to  close  his  debate. 

Mr.  Stimson  —  Mr.  Chairman,  after  the  indulgence  which  I  received  from 
this  Committee  yesterday,  the  slightest  return  I  can  make  is  to  be  extremely 
brief  and  I  think  it  is  only  necessary  to  point  out  what  I  conceive  to  be  the 
answer  to  certain  of  the  questions  and  problems  that  have  come  up  during  the 
past  two  days. 

In  the  first  place  as  to  the  Finance  Committee's  bill,  yesterday  in  deference 
to  the  arguments  which  had  been  received  and  listened  to  from  our  fellow 
members  in  this  chamber,  particularly  the  argument  made  by  former  Speaker 
Smith  of  New  York,  that  this  bill  did  not  efl'ectuate  the  purpose  which  this 
Committee  had  in  mind  when  it  put  it  out. 

Our  Committee  made  and  considered  certain  suggestions  that  had  come  up 
in  the  debate.  As  a  result  of  that,  I  this  morning  introduced  amendment 
No.  3,  and  after  further  discussion  the  Committee  decided  to  make  no  other 
recommendation  in  regard  to  any  other  amendments  which  had  been  suggested. 

Individual  members  of  the  Committee  felt  slight  differences  of  opinion 
about  certain  of  the  suggestions  that  had  come  up,  but  the  Committee  made 
no  further  recommendation,  and  I  want  to  say  for  myself  that  after  a  full 
and  careful  consideration,  giving,  I  hope  and  I  think,  careful  attention  to 
the  suggestions  that  have  been  made  in  the  very  friendly  spirit  that  has  been 
evinced  during  this  two-days  debate,  I  still  believe  that  this  Bill  No.  778,  with 
these  amendments  which  I  have  suggested,  particularly  if  they  be  added,  is 
a  sound  and  workable  measure  and  that  if  put  into  effect  it  will  carry  out  and 
eventually  accomplish  the  aim  which  is  the  evident  aim  of  this  Convention. 

Now,  one  word  as  to  amendment  No.  3.  It  was  the  purpose  of  the  Com- 
mittee in  using  the  language  on  page  1,  in  reference  to  the  estimates,  that 
they  should  meet  the  financial  needs  of  the  department  for  which  they  were 
given,  to  include  therein  every  purpose  for  which  an  appropriation  could  be 
asked  at  the  next  ensuing  session  of  the  Legislature.  It  was  not  their  intention 
to  restrict  it  to  necessities  in  the  sense  for  which  Mr.  Smith  argued  and  which 
he  thought  might  possibly  be  given  as  a  meaning  and  a  restriction  to  our  lan- 
guage. I  still  think  and  the  members  of  the  Committee  still  think  that  the 
language  which  we  originally  used  was  sufficiently  broad;  but  in  deference 
to  the  suggestion,  and  in  order  that  there  might  be  no  possibility  of  mis- 
understanding, we  have  proposed  the  amendment  contained  in  No.  3,  which 
is  taken  verbatim  from  the  present  law  under  which  estimates  for  the  depart- 
ments are  now  submitted  and  which  will  make  the  sentence  read  as  follows: 
That  the  heads  of  these  departments  shall  submit  to  the  Governor  itemized 
estimates  of  appropriations  to  meet  the  financial  needs  of  such  department, 
including  a  statement  in  detail  of  all  moneys  for  which  any  general  or  special 
appropriation  is  desired  at  the  ensuing  session  of  the  Legislature,  classified 
according  to  relative  importance  and  in  such  form  and  with  such  explanation 
as  the  Governor  may  require. 
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Now,  under  the  administrative  interpretation  which  has  been  given  that 
law  for  some  six  years,  that  includes  all  estimates  of  all  projects  and  all 
purposes  which  are  to  be  asked  for  at  the  next  ensuing  session  of  the  Legis- 
lature. The  Committee  feels  that  when  that  is  taken  in  connection  with  the 
language  that  they  used  on  page  2,  in  reference  to  the  submission  of  the 
budget  by  the  Governor,  page  2,  line  9,  "  that  on  or  before  the  first  day  of 
February  next  succeeding  he  shall  submit  to  the  Legislature  a  budget  con- 
taining a  complete  plan  of  proposed  expenditures  and  estimated  revenues," 
it  was  perfectly  clear  that  the  proposal  set  out  in  this  bill  made  it  the  duty 
of  the  Governor  to  propose  a  budget  which  included  all  of  the  estimates  for 
all  appropriations  which  he  deemed  desirable  for  the  ensuing  session  of  the 
Legislature  to  grant.  And  I  fail  to  see  how  any  additional  language  could 
add  to  that.  It  is  wholly  inconceivable,  by  reference  back  to  the  faults  of 
present  practice  which  we  are  now  trying  to  remedy,  to  get  away  from  the 
breadth  of  those  words.  True,  we  now  introduce  an  appropriation  bill  called 
the  general  appropriation  bill,  and  we  follow  it  up  with  a  deficiency  bill, 
which  has  grown  so  big  that  we  call  it  a  supply  bill,  and  another  bill  for  new 
construction  that  we  call  the  construction  bill.  But  the  very  purpose  of  this 
amendment  is  to  get  away  from  the  evils  of  that  practice  and  to  provide  that 
the  plan  submitted  by  the  responsible  author  of  the  bill  ^hall  be  a  complete 
plan  of  all  of  the  proposed  expenditures  and  estimated  revenues.  Now,  that 
being  so,  the  only  issue  which  can  come  up  under  the  clause  on  page  3,  line  17, 
giving  the  Legislature  permission  to  initiate  further  legislation  after  the  bill 
has  been  considered,  would  be  in  cases  where  either  the  Legislature  took  issue 
with  the  Governor  and  desired  to  add  some  additional  matter  contrary  to  his 
opinion,  where  the  issue  could  be  settled  under  the  present  conditions  subject 
to  his  veto,  or  where  the  Legislature  thought  that  a  new  function  had  arisen 
—  the  occasion  for  the  exercise  of  a  new  function  by  the  State,  and  as  the 
representatives  of  the  people  we  deem  them  to  be  the  most  appropriate  agency 
for  the  initiation  of  such  a  new  function,  or  where  some  change  of  situation 
had  arisen  in  the  impression  of  the  Legislature  since  the  submission  of  the 
budget. 

Now,  it  was  the  opinion  of  the  Committee  at  the  time  we  discussed  this, 
that  that  had  reduced  the  possible  evils  down  to  a  narrow  basis,  a  basis  which 
gave,  as  I  expressed  it  yesterday,  every  inducement  to  a  conscientious  Gov- 
ernor to  make  his  budget  as  complete  and  as  thorough  as  possible,  and  where, 
in  case  he  produced  such  a  budget,  he  would  have  behind  him  all  of  the 
forces  of  public  opinion,  and  yet,  after  that  function  had  been  performed,  in 
view  of  the  new  step  taken  by  this  procedure,  left  in -the  representatives  of 
the  people  under  those  safeguards  the  right  to  present  within  the  three 
limitations  that  I  have  given,  special  bills  which  represent  their  views. 

Now,  there  has  been  a  good  deal  of  argument  to-day  about  the  necessity 
and  importance  of  further  restrictions  upon  those  new  bills.  In  view  of  the 
difference  of  opinion  of  the  committee,  to  which  Mr.  NicoU  has  alluded,  the 
members  of  the  committee  agreed  that  they  should  be  free  to  lend  their 
individual  support  to  such  measures,  or  not,  as  they  saw  fit.  But,  let  me 
call  attention  to  those  objections  which  have  seemed  to  me  to  lie  to  the 
proposal  of  Mr.  Smith  from  New  York. 

I  understand  that  he  does  not  agree  with  the  proposition  put  in  by  Mr. 
NicoU  and  I  think  there  is  strength  in  the  argument  that  he  makes  —  that  the 
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proposition  by  Mr.  NicoU  will  take  away  and  reduce  the  powers,  the  normal 
and  natural  powers  of  a  legislative  body  to  act  by  a  majority. 

But  the  proposition  which  he  makes  himself  seems  to  me  to  have  this 
difficulty.  Mr.  Deyo  pointed  out  the  fact  that  it  technically  was  not  germane 
to  this  amendment.  That  touches  upon  what  seems  to  me  to  be  the  real 
difficulty. 

The  real  difficulty  is  that  the  evil  about  which  he  speaks  in  connection  with 
his  local  and  private  bills  is  not  at  all  confined  to  financial  bills  and  it  should 
be  made  the  subject  of  separate  treatment,  harmonious  to  all  that  class  of  bills. 

Section  20  is  not  touched  upon  by  this  committee,  in  its  amendment,  and  a 
remedy  has  been  proposed  and  is  under  consideration  by  this  body,  suggested 
by  Mr.  Wickersham,  which  would  include  such  local  and  private  bills. 

Now,  it  seems  to  me  that  that  matter  should  be  taken  up  by  itself,  in  a 
way  to  cover  the  whole  field,  and  in  that  I  fully  concur,  and  I  think  the 
great  majority  of  the  members  of  the  Finance  Committee  concur  with  the 
viewpoint  suggested  by  Mr.  Smith,  that  it  is  a  most  important  and  lamentable 
condition  of  our  present  methods  of  legislation. 

But  it  is  not  an  evil  which  is  peculiar  to  financial  bills  alone. 

Now,  it  has  been  suggested  by  Mr.  Smith  of  Onondaga,  that  if  this  system 
went  into  effect  the  Governor  would  put  into  his  budget,  as  he  expressed  it, 
the  good  matters,  matters  out  of  which  he  wished  to  take  credit  and  leave 
the  others  for  the  Legislature.  That  assumes  a  subtlety  of  mind  which  I 
am  unable  thoroughly  to  follow.  I  fail  to  see  the  role  which  could  be  taken 
there  with  safety  by  any  Governor.  But  I  do  call  to  the  attention  of  this 
body  that,  under  the  proposed  amendment,  if  any  Governor  should  try  to 
take  that  role,  he  could  not  travel  it  very  far,  before  he  could  be  asked 
some  very  embarrassing  questions  before  the  Legislature  and  in  the  public  ob- 
servation of  the  State.  That  is  only  another  illustration  of  the  importance 
of  that  other  provision  of  the  proposed  amendment  which  gives  to  the  Legis- 
lature the  right  to  ask  such  questions. 

Before,  however,  I  take  up  that  subject,  I  wish  to  say  one  word  about  the 
suggestion  made  by  Mr.  Smith  of  New  York,  in  regp.rd  to  an  oath.  You 
have  not  introduced  an  amendment  on  that? 

Ur.  A.  E.  Smith  — No. 

Mr.  Stimson— ^I  have  been  unable  to  find  one,  and  that  will  end  that. 

Now,  in  regard  to  the  other  amendments  which  are  before  the  House, 
amendment  No.  2,  by  Mr.  Sheehan,  I  understand  was  introduced  by  him,  as 
he  expressed  yesterday,  as  a  suggestion  merely,  in  the  very  helpful  spirit  to 
which  his  whole  argument  was  addressed.  I  do,  however,  sincerely  hope 
that  the  amendment  will  not  prevail  because  it  contains  the  evils  which  I 
pointed  out  yesterday  arising  out  of  a  diffusion  of  the  responsibility  of 
budget-making,  and  it  follows  almost  precisely  the  form  of  provision  or  law 
which  was  passed  in  1913,  creating  the  State  Board  of  Estimate,  and  which 
has,  as  I  think  has  already  been  pointed  out,  proved  entirely  imworkable. 
In  1913  just  such  a  board  was  created,  composed  of  almost  precisely  the 
same  members  which  Mr.  Sheehan  suggested,  and  at  its  first  meeting  it 
became  deadlocked  between  the  legislative  and  executive  members  and  it 
never  succeeded  in  making  any  report  whatever.  I  think  such  an  object 
lesson  immediately  before  us  should  prevent  us  from  following  that  mis- 
take again. 


1720 

I  think  my  argument  yesterday  sufficiently  pointed  out  the  objections 
of  our  committee  to  the  substitution  of  any  other  officer  of  the  State  govern- 
ment for  the  Governor.  That  would  apply  to  the  amendments  of  Mr. 
Brackett  and  one  or  two  others,  who  have  sought  to  substitute  the  Comp- 
troller. It  would  merely  be  making  a  second  head  of  the  State  and  would 
be  open  to  all  of  the  lack  of  responsibility,  with  the  accompanying  extrav- 
agance that  comes  from  a  plurality  of  independent  executives. 

Mr.  Rodenbeck  has  already  withdrawn  his  amendment. 

I  stated  a  little  while  ago  my  views  in  regard  to  the  amendment  sug- 
gested by  Mr.  Cobb.  Mr.  Cobb's  amendment  proposes  a  most  worthy  pur- 
pose, but  it  was  the  view  of  the  committee  when  it  was  brought  up  before 
them  that  it  was  sufficiently  covered  by  their  practice,  and,  as  I  stated 
before,  it  would  be  undoubtedly  the  necessary  consequence  of  the  hearings 
before  the  Legislature.  The  mere  having  of  such  hearings  would  necessitate 
the  bringing  before  those  hearings  of  all  of  the  records  upon  which  they 
might  be  based. 

Mr.  Leggett  has  introduced  an  amendment  by  which  all  appropriation  bills 
must  be  submitted  by  the  Governor.  That,  of  course,  would  be  in  line  with 
the  concentration  of  responsibility,  but  it  would  entirely  deprive  the  Legis- 
lature of  the  right  of  initiation,  which  it  was  the  deliberate  opinion  of  the 
committee  after  full  and  careful  discussion,  should  be  retained  under  what- 
ever system  was  introduced  as  an  incident  of  a  new  system. 

Therefore,  when  all  was  said  and  done,  the  committee,  as  I  stated,  decided 
to  make  no  further  reconuuendations  in  regard  to  the  checks  and  breaks 
which  could  be  put  on  those  bills,  leaving  to  individual  action  in  case  of 
difference  of  opinion.  Mr.  A.  £.  Smith  had  an  amendment.  No.  8,  to  add  in 
page  4,  line  6,  after  word  "management"  the  words  "nor  any  obligation 
incurred  ". 

Mr.  A.  E.  Smith  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Smith. 

Mr.  A.  E.  Smith  —  Will  the  gentleman  yield  for  a  minute? 

Mr.  Stimson  —  Certainly. 

Mr.  A.  E.  Smith  —  I  have  been  convinced  by  the  argument  of  the  gentle- 
man from  Greene,  Mr.  Austin,  that  it  is  not  a  wise  thing  to  do,  but  I  will 
tell  you  what  I  would  like  to  do.  I  would  like  to  put  in  words  there  as  to 
salaries. 

Mr.  Stimson  —  If  the  gentleman  will  permit  me  to  say,  I  was  going  to  sug- 
gest that  that  was  a  matter  which  Mr.  Smith  brought  up  before  the  conmiit- 
tee,  and  which  we  regard  as  still  open.  It  did  not  so  closely  relate  to  the 
budget  that  we  felt  like  putting  it  in  here. 

It  was  quite  a  different  matter,  relating  to  the  possible  abuses  of  contracts 
with  the  State. 

Now,  speaking  for  the  conunittee,  I  should  be  very  glad  to  hear  Mr.  Smith 
on  that  matter  with  any  new  suggestions  he  makes  at  a  time  when  we  can 
give  it  better  consideration  and  treat  it  with  cooler  care  than  we  can  in  the 
heat  of  the  Committee  of  the  Whole. 

It  does  not  seem  to  me  that  it  is  so  closely  related  to  the  budget  that  it 
should  be  made  a  part  of  the  bill  now  under  consideration.  I  have  very  grave 
doubts,  for  that  reason,  whether  it  is  germane  to  the  subject. 

Mr.  A.  E.  Smith  —  I  would  like  to  say  that  we  are  amending  the  very  sec- 
tion where  it  belongs,  if  it  belongs  anywhere  in  the  Constitution. 
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Mr.  Stimson  —  But,  we  are  amending  that  section  in  relation  to  another 
matter,  that  is,  matters  of  appropriations  which  fire  connected  directly  with 
the  budget;  and  I  would  be  very  glad  to  assure  Mr.  Smith  very  careful  atten- 
tion if  he  cares  to  bring  up  his  suggestion. 

Mr.  A.  E.  Smith  —  When  do  you  mean? 

Mr.  Stimson  —  Before  the  Finance  Committee,  at  any  time  he  sees  fit. 

The  Chairman  —  Do  I  understand  that  Mr.  Smith  withdraws  that  part  of 
his  amendment? 

Mr.  A.  E.  Smith  —  Mr.  Chairman,  yes,  inasmuch  as  it  is  not  in  proper  form, 
I  am  satisfied  to  withdraw  it,  but  I  still  believe  this  is  the  proper  time  to 
dispose  of  it,  because  it  is  simply  and  plainly  a  question  that  belongs  here, 
as  we  are  amending  the  section  which  is  going  to  go  into  the  Constitution,  but 
inasmuch  as  I  have  not  got  any  language  which  ought  to  be  put  in  in  view 
of  Mr.  Austin's  argument,  I  will  withdraw  it. 

The  Chairman  —  If  there  is  no  objection,  the  first  part  of  Mr.  Smith's 
amendment,  No.  8,  which  calls  for  the  insertion,  on  page  4,  line  5,  after  the 
word  "  management "  of  the  words  "  nor  any  obligation  incurred,"  it  is  with- 
drawn. 

Mr.  Stimson  —  Mr.  Chairman,  then  in  reference  to  the  suggestion  by 
Senator  Wagner  that  it  should  be  made  the  right  of  one-third  of  the  Legis- 
lature to  call  the  heads  of  departments  and  the  Governor  before  them,  the 
Committee  feel  very  clearly  that  that  amendment  should  not  prevail. 

It  is  their  intention  in  this  proposal  to  provide  a  method  by  which  not 
only  the  minority,  but  individual  members,  shall  have  an  opportunity  for 
making  interrogation  of  the  various  heads  of  departments  and  the  Grovernor, 
which  the  provisions  cover. 

The  method  which  we  provided  for  it  is  that  the  procedure  for  such  appear- 
ance and  for  such  inquiries  shall  be  made  by  the  legislative  law. 

Mr.  Wagner  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Wagner. 

Mr.  Wagner  —  Will  the  speaker  yield  for  just  a  moment? 

Mr.   Stimson  —  Certainly. 

Mr.  Wagner  —  I  did  not  interrupt  your  thought,  did  I? 

Mr.  Stimson  —  No,  sir,  I  am  very  glad  to  yield. 

Mr.  Wagner  —  Mr.  Chairman,  a&  a  practical  question  now,  and  not  dis- 
cussing the  theory  at  all,  do  you  think  it  likely  that  a  Legislature,  that  the 
majority  in  any  legislative  body  will  pass  an  act  which  the  Governor  will 
approve,  giving  the  minority  of  any  Legislature,  the  right  to  summon  the 
Governor  before  it  to  inquire  as  to  any  appropriation  sought  by  it. 

Mr.  Stimson  —  No,  that  is  not  the  question,  but  I  feel  it  is  practically  cer- 
tain that  they  will  pass  a  law  which  will  provide  for  times  -and  methods 
of  hearings  by  which,  as  a  regular  routine  that  matter  will  take  place,  and 
the  law  which  they  will  provide  will  not  be  for  the  session  in  question  but 
for  all  future  sessions  and  which  will  cover  and  should  cover,  and  necessarily 
so,  and  any  bona  fide  operation  of  the  system  wil  cover  appearance  and  inquiry 
by  every  member  of  the  Legislature;  any  member;  and  the  surest  method 
of  ascertainment  that  that  will  adequately  represent  all  interests  is  that  it 
will  have  to  be  enacted  under  a  law  which  will  receive  the  scrutiny  of  the 
Legislature  and  the  scrutiny  of  the  Governor  and  be  applicable  for  all  times. 

Mr.  Wagner  —  Mr.  Chairman,  I  would  like  to  submit  that  question  to  the 
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members,  to  those  who  have  been  members  of  the  Iiegislature,  as  to  whether 
the  Governor  will  approve  legislation,  which  will  make  it  easy  to  summon 
him  before  that  body,  and  whether  the  majority  of  the  body,  would  itself 
enact  any  such  legislation. 

Mr.  Stimson  —  Mr.  Chairman,  I  will  now  proceed  with  what  is  the  last 
point,  or  amendment,  by  Mr.  Saxe,  and  I  only  want  to  say  a  word  as  to  that. 
The  same  suggestion,  which  is  made  by  Mr.  Saxe,  was  made  by  Mr.  Quigg, 
and  I  think  by  one  other  gentleman. 

The  Chairman  —  By  Mr.  Olcott. 

Mr.  Stimson  —  Yes,  by  Mr.  Olcott.  It  was  the  view  of  the  Committee, 
deliberate,  after  a  long  discussion,  that  the  present  lack  of  working  relations 
which  have  been  characteristic  so  long  of  so  many  of  our  States,  was  one  of 
the  deepest  lying  reasons  for  the  inefficiency  and  lack  of  responsibility  of 
our  government.  It  was  the  view  of  the  Committee  that  this  provision  of  the 
amendment  was  one  of  the  most  important  and  far  reaching  provisions  of  the 
entire  amendment. 

I  myself  have  seen  a  letter  in  the  archives  of  the  Senate  at  Washington, 
signed  by  the  first  President  of  this  country,  and  written  in  his  own  hand- 
writing, in  which  he  informed  the  Senate  of  the  United  States  that  he  pro- 
posed on  the  following  Tuesday  to  come  and  discuss  with  it  a  pending  treaty; 
and  it  is  well  known  that  during  the  first  stages  of  our  government,  the  first 
administration,  the  laws  of  the  United  States  provided  for  the  personal 
appearance  of  the  members  of  the  President's  cabinet  before  Congress. 

Now,  the  Committee  felt  very  strongly  that  anything  which  in  any  way 
jeopardized  the  institution  of  a  system  which  they  deemed  was  important 
should  not  come  into  this  amendment.  They  felt,  therefore,  that  the  provi- 
sion which  deprived  the  right  of  hearing  the  Governor,  the  proper  reciprocity, 
might  result  in  the  entire  overthrow  of  the  system.  If  it  was  left  purely 
discretionary,  it  might  very  easily  drop  into  innocuous  desuetude.  Nothing 
might  come  out  of  it,  out  of  the  changes  and  reforms  in  the  direction  of 
responsible  government,  which  the  Committee  felt  to  be  so  important,  and, 
therefore,  while  they  have  the  utmost  deference  for  the  point  of  view  which 
has  been  put  so  fully  and  admirably  by  Mr.  Saxe  and  by  others  in  this 
House,  they  did  not  concur  with  it  and  they  have  felt  that  the  danger  which 
those  gentlemen  intimated  they  feared,  could  not  arise. 

The  whole  purpose,  Mr.  Chairman,  of  the  efi'orts  which  we  are  endeavoring 
to  make  by  this  amendment  is  to  place  the  legislative  body  of  this  State  upon 
its  proper  sphere,  to  elevate  it  to  its  proper  position  as  the  formulator  of 
the  general  policies  of  the  State,  and  not  the  mere  dispenser  of  administrative 
patronage,  and  any  objection  which  is  based  upon  a  fear  that  the  body  is 
not  to  be  trusted  seems  to  us  to  strike  a  blow  at  the  very  hope  of  the  reform 
which  we  are  trying  to  produce.  You  cannot  make  a  body,  or  a  man,  trust- 
worthy unless  you  trust  them  to  behave  like  gentlemen  and  men  worthy  to 
be  associated  in  joint  parlimentary  endeavor. 

Mr.  Chairman,  I  think  that  is  all  I  care  to  say  about  this  amendment. 
I  think  I  have  covered  it  and  I  thank  you  and  the  committee  for  the  con- 
sideration that  you  have  shown  to  me  in  it.  I  move  the  adoption  of  the 
general  amendment. 

Mr.  Wadsworth  —  Mr.  diairman,  Mr.  Stimson  has  not  touched  upon  the 
amendment  that  I  offered  here,  but  I  want  to  say,  very  frankly,  that  in 
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view  of  the  amendment  offered  by  Mr.  Nicoll,  I  withdraw  it  and  will  be 
perfectly  satisfied  if  a  vote  is  taken  on  the  amendment  offered  by  Mr.  Nicoll. 

The  Chairman  —  Is  there  objection  to  the  withdrawal  of  amendment 
No.  11,  offered  by  Mr.  Wadsworth? 

Mr.  Stimson  —  Mr.  Chairman,  I  am  reminded  that  I  have  not  answered 
Mr.  Sheehan's  question. 

The  Chairman  —  Just  a  moment,  Mr.  Stimson,  until  we  dispose  of  the 
pending  matter.  The  Chair  hears  no  objection,  the  amendment  of  Mr.  Wads- 
worth  is  therefore  withdrawn.    Mr.  Stimson. 

Mr.  Stimson  —  By  inadvertence,  I  omitted  to  answer  the  question  Mr. 
Sheehan  asked  just  before  I  rose.  This  proposed  amendment  has  as  one 
of  its  essential  elements,  as  I  tried  to  explain  yesterday,  the  restoring  of 
proper  relative  functions  of  the  Executive  and  the  Legislature.  It  was  to 
provide  for  the  making  of  Executive  suggestions  as  to  expenditure  before 
rather  than  after  the  Legislature  had  acted.  We  felt  that  that 
involved  as  its  necessary  corollary  that  the  Erecutive  veto  after  the  per- 
formance should  be  given  up.  To  maintain  it  would  be  certain  to  de- 
prive the  Executive  in  making  up  the  budget  of  any  sense  of  final  respon- 
sibility. Anybody  in  making  up  a  budget  in  which  he  is  going  to  have  a 
chance  at  it  afterwards  is  not  so  careful  as  when  he  feels  that  he  is  acting 
for  the  first  and  last  time.  And,  finally,  it  was  intended  to  restore  to  the 
Legislature  its  sense  of  responsibility  and  dignity  which  necessarily  would 
follow  the  fact  and  the  thought  that  its  action  was  final.  Both  of  those 
reasons  seemed  to  us  to  be  perfectly  conclusive  that,  on  matters  in  which  the 
Governor  had  the  say  in  making  up  his  budget,  he  should  not  have  a  second 
thought  afterwards  in  the  way  of  a  veto. 

The  Chairman  —  The  debate  being  now  concluded,  under  Rule  27  we  shall 
proceed  to  vote  upon  the  various  amendments  in  the  order  of  their  intro- 
duction. There  remains  eleven  amendments,  amendments  Nos.  4,  10  and  11 
having  been  withdrawn,  as  well  as  the  first  part  of  amendment  No.  8. 

The  question  now  arises  upon  the  adoption  of  amendment  No.  1,  intro- 
duced by  Mr.  J.  G.  Saxe.     The  Secretary  will  please  read. 

Mr.  J.  O.  Saxe  —  I  ask  for  a  rising  vote. 

The  Chairman  —  The  Secretary  will  please  read. 

The  Secretary  —  By  Mr.  J.  G.  Saxe:  Page  3,  line  5,  strike  out  the  words 
"  their  duty  ",  and  substitute  in  place  thereof  the  words,  **  the  duty  of  such 
heads  of  departments  and  the  comptroller". 

The  Chairman — ^A  rising  vote  has  been  called  for.  Those  in  favor  of  the 
amendment  will  rise.  The  gentlemen  will  take  their  s^ts.  Those  opposed 
will  rise.    It  is  unnecessary  to  count.    The  amendment  is  lost. 

We  will  now  consider  No.  2,  introduced  by  Mr.  Sheehan.  The  Clerk  will 
please  read. 

The  Secretary  —  By  Mr.  Sheehan:  Page  1,  strike  out  line  11  and  insert  as 
a  paragraph  the  following: 

"  Public  hearings  on  such  estimates  shall  be  called  by  the  Governor,  and 
there  shall  be  associated  with  him  at  such  hearings  the  Lieutenant-Governor, 
the  Comptroller,  the  Attorney-General,  the  temporary  president  of  the  Senate, 
the  senator  receiving  the  next  highest  number  of  votes  for  temporary  presi- 
dent of  the  Senate,  the  speaker  of  the  Assembly  and  the  member  of  the  As- 
sembly receiving  the  next  highest  number  of  votes  for  speaker.     The  Gov- 
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ernor  shall  require  the  attendance  of  heads  of  departments  and  their  sub- 
ordinates and  such  estimates  shall  be  revised  according  to  the  judgment 
of  a  majority  of  such  officers.  If  the  Governor  shall  not  concur  in  such 
revision  he  shall  make  separate  itemized  estimates  of  the  financial  needs  of 
the  State,  except  for  the  Legislature  and  the  judiciary." 

Page  2,  strike  out  lines  1  and  2. 

Page  2,  line  12,  after  "  certified  "  insert  "  including  the  separate  itemized 
estimates  if  any  made  by  the  Governor  ". 

Page  3,  line  14,  strike  out  "  that ". 

Page  3,  line  15,  after  "  judiciary "  insert  "  and  items  of  estimate  sub- 
mitted in  which  he  did  not  concur,  which  ". 

The  Chairman  —  Those  in  favor  of  the  amendment  — 

Mr.  Sheehan  (interrupting)  — Mr.  Chairman. 

The  Chairman  —  Mr.   Sheehan. 

Mr.  Sheehan  —  Unless  some  member  of  the  Convention  desires  a  vote  on  the 
Proposed  Amendment  I  will  withdraw  it. 

The  Chairman  —  Unless  there  is  objection  to  the  withdrawal  of  this 
amendment  which  has  just  been  read,  it  is  to  be  deemed  to  be  withdrawn. 
I  hear  no  objection  and  the  amendment  is  withdrawn. 

We  will  now  vote  on  Amendment  No.  3,  introduced  by  Mr.  Stimson. 

The  Secretary  will  please  read. 

The  Secretary  —  By  Mr.  Stimson : 

Page  1,  line  &,  after  the  word  "  department "  insert  the  words  "  including  a 
statement  in  detail  of  all  moneys  for  which  any  general  or  special  appro- 
priation is  desired  at  the  ensuing  session  of  the  Legislature." 

Page  2,  line  15,  after  "  surplus  "  insert  "  or  deficit ". 

Page  3,  line  5,  after  "  duty  "  strike  out  ",". 

Page  4,  line  6,  strike  out  "  within  "  and  insert  in  place  thereof  "  not  later 
than  ". 

Page  4,  line  7,  strike  out  "  next ". 

The  Chairman  —  Those  who  are  in  favor  of  this  amendment  will  answer 
Aye,  opposed  No.     It  is  carried. 

We  now  come  to  Amendment  No.  5,  introduced  by  Mr.  Quigg. 

Mr.  Quigg  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Quigg. 

Mr.  Quigg  —  The  vote  on  Mr.  Saxe's  amendment  is  what  might  be  called 
a  sufficiency  and  I  ask  leave  to  withdraw  mine. 

The  Chairman  —  Leave  is  asked  for  the  withdrawal  of  Amendment  No.  5, 
introduced  by  Mr.  Quigg.  If  there  is  no  objection  that  will  be  the  order. 
I  hear  no  objection,  and  Amendment  No.  5  is  withdrawn. 

Amendment  No.  6,  introduced  by  Mr.  Cobb.  The  Secretary  will  please 
read. 

The  Secretary  —  By  Mr.  Cobb : 

Page  2,  line  24,  after  the  word  "  comparison  "  insert  in  italics  the  follow- 
ing :  "  together  with  all  reports,  opinions,  evidence  and  estimates  which  the 
Governor  shall  have  received  relative  to  the  preparation  of  the  budget ". 

The  Chairman  —  Those  who  are  in  favor  of  the  amendment  will  say  Aye, 
opposed  No.     It  is  lost. 

Amendment  No.  7,  introduced  by  Mr.  Brackett. 

Mr.  Brackett  —  Withdrawn. 
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The  Chairman  —  If  there  is  no  objection,  at  the  request  of  the  introducer, 
Mr.  Brackett,  Amendment  No.  7  will  be  withdrawn.  The  Chair  hears  no 
objection  and  the  amendment  is  withdrawn. 

Amendment  No.  8,  second  part  of  the  amendment,  the  first  part  having 
been  withdrawn.    The  Clerk  will  read. 

The  Secretary  —  By  Mr.  A.  E.  Smith.  Page  4,  at  the  top  of  the  page, 
insert  the  following: 

"  Section  twenty  of  article  three  of  the  Constitution  is  hereby  amended  to 
read  as  follows: 

"  Section  20.  The  assent  of  two-thirds  of  the  members  elected  to  each 
branch  of  the  Legislature  shall  be  requisite  to  every  bill  appropriating  the 
public  moneys  or  property  for  local  or  private  purposes,  or  for  State  purposes 
when  less  than  the  whole  of  the  State  is  to  be  directly  or  mainly  benefited 
by  the  expenditure  of  the  m'oneys  appropriated  except  appropriations  for  the 
repair  and  maintenance  of  the  canals  or  the  support  or  construction  of  State 
institutions." 

Mr.  A.  E.  Smith  —  A  rising  vote,  Mr.  Chairman. 

The  Chairman  —  A  rising  vote  has  been  called  for.  Those  who  are  in  favor 
of  the  amendment  will  rise.  The  gentlemen  will  be  seated.  Those  opposed 
will  rise.    The  gentlemen  will  be  seated. 

The  Secretary  —  Ayes  49;  Noes  87. 

The  Chairman  —  The  amendment  is  lost. 

We  will  now  vote  on  amendment  No.  9,  by  Mr.  Wagner.     The  Clerk  will 

read. 

The  Secretary  —  By  Mr,  Wagner :  Page  3,  line  6,  after  the  word  "  by  " 
insert  the  words  "  at  least  one-third  of  the  elected  members  of  ". 

Mr.  Wagner  —  I  call  for  a  rising  vote. 

The  Chairman  —  A  rising  vote  is  called  for.  Those  in  favor  of  this  amend- 
ment will  rise.  The  gentlemen  may  be  seated.  Those  opposed  will  rise.  The 
gentlemen  may  be  seated. 

The  amendment  is  lost. 

The  next  amendment  to  be  voted  on  is  No.  12,  by  Mr.  Olcott.  The  Clerk 
will  read. 

The  Secretary  — By  Mr.  Oleott:  Page  3,  line  5,  strike  out  the  words, 
"  their  duty  "  and  insert  in  place  thereof  "  the  duty  of  such  heads  of  depart- 
ments and  the  Comptroller." 

Page  3,  line  6,  after  the  word  "  by  "  insert  "  at  least  one-third  of  the  elected 
members  of  ". 

The  Chairman  —  Those  who  are  in  favor  of  this  amendment  will  signify 
by  saying  Aye,  those  opposed  No.     It  is  lost. 

The  amendment  No.  13,  by  Mr.  Leggett,  will  now  be  voted  upon. 

The  Secretary  —  By  Mr.  Leggett :  Page  3,  line  9,  after  the  word  "  law  " 
insert  the  words  "  all  appropriation  bills  must  be  submitted  by  the  governor  ". 

Page  3,  strike  out  lines  17  to  21  inclusive,  and  line  22  down  to  and  in- 
cluding the  word  "  four  ". 

The  Chairman  — Those  in  favor  of  this  amendment  will  say  Aye,  those 
opposed  No.     It  is  lost. 

Next,  amendment  No.  14,  by  Mr.  Nicoll.    The  Secretary  will  read. 

The  Secretary  —  Page  »,  line  21,  insert  the  following  after  the  word 
"shall":  "require  the  assent  of  two-thirds  of  the  members  elected  to  each 
branch  of  the  Legislature  and  shall "» 
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Mr.  A.  E.  Smith — ^A  rising  vote. 

The  Chairman — A  rising  vote  has  been  called  for.  Those  in  favor  of  this 
amendment  will  rise.  The  gentlemen  may  be  seated.  Those  who  are  opposed 
will  rise.    The  count  being  imnecessary,  the  amendment  is  lost. 

The  question  is  now  upon  tlie  adoption  of  the  amendment  proposed  by  the 
Committee,  which  appears  on  General  Orders,  No.  46,  as  amended. 

Mr.  Stimson  —  Mr.  Chairman,  I  ask  for  a  rising  vote  on  that. 

The  Chairman  —  A  rising  vote  has  been  called  for.  Those  in  favor  of  the 
adoption  of  the  Proposed  Amendment  as  amended,  will  rise.  The  gentlemen 
will  take  their  seats,  lliose  opposed  will  rise.  The  amendment,  as  amended, 
is  adopted. 

The  Clerk  will  continue  the  call  of  the  calendar. 

Mr.  Stimson  —  Mr.  Chairman,  I  move  that  the  committee  do  not  rise  and 
report  the  amendment  favorably  to  the  Convention. 

Mr.  Wickersham  —  Mr.  Chairman,  a  point  of  order.  The  Committee  has 
still  other  business. 

Mr.  Stimson  —  Then  I  move  that  when  the  Committee  does  rise  it  report 
the  amendment  favorably  to  the  Convention. 

Mr.  Wagner — Mr.  Chairman,  I  suggest  that  the  Committee  has  already 
decided  that  question. 

The  Chairman  —  The  Chair  assumed  that  that  was  the  action  taken  by  the 
Committee. 

The  Clerk  will  call  the  calendar. 

The  Secretary  —  No.  780,  General  Order  No.  48,  by  the  Committee  on 
Suffrage. 

The  Chairman  —  Is  that  moved? 

Mr.  J.  G.  Saxe  —  The  amendment  is  moved,  Mr.  Chairman. 

The  Chairman  —  The  Clerk  will  read  the  amendment  in  its  present  form. 

Mr.  Westwood  —  Mr.  Chairman. 

Ihe  Chairman  —  Mr.  Westwood. 

Mr.  Westwood — Do  I  understand  that  the  Committee  is  now  considering 
the  Proposed  Constitutional  Amendment  reported  by  the  Committee  on 
Suffrage? 

The  Chairman — That  is  the  order.    General  Order  No.  48. 

Mr.  Westwood  —  I  desire  to  propose  an  amendment  which  I  send  to  the 
desk. 

The  Chairman  —  The  clerk  will  read  the  Proposed  Amendment. 

The  Secretary  —  By  Mr.  Westwood.    Page  2,  line  1,  strike  out  — 

Mr.  J.  L.  O'Brian  (interrupting)  — Mr.  Chairman,  may  we  have  order? 
It  is  impossible  to  hear. 

The  Chairman  —  Order  has  been  called  for. 

The  Secretary  —  Page  2,  line  1,  strike  out  the  first  bracket  and  insert  it 
before  the  word  "  voter  '^  Strike  out  the  balance  of  line  1,  and  all  of  lines 
2  to  7,  inclusive. 

Page  2,  line  10,  strike  out  the  word  "  such  "  and  all  four  brackets. 

Mr.  Clinton  —  Mr.  Chairman,  we  cannot  hear  anything. 

Ihe  Chairman  —  The  gentlemen  will  please  observe  order,  because  it  is 
impossible  for  the  delegates  in  the  rear  part  of  the  chamber  to  hear. 

Mr.  Westwood  —  Mr.  Chairman,  because  the  members  of  the  Committee  may 
not  have  followed  the  reading  by  the  Clerk,  allow  me  to  state  the  object  of 
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this  amendment.  It  is  to  strike  out  all  of  the  new  matter  on  page  2,  allowing 
the  word  "  electors ",  however,  to  be  inserted  in  the  section  in  place  of  the 
word  "  voters  ".  In  other  words,  it  is  a  proposition  to  defeat  the  Proposed 
Enactment  permitting  the  Legislature  to  provide  for  absentee  registration. 
This  matter  was  under  consideration  last  Monday  night,  as  members  of  the 
Committee  will  recall,  and  there  were  those  in  the  Committee  at  that  time 
who  saw  certain  dangers  lurking  in  this  proposal,  dangers  to  the  estab- 
lished practice  of  personal  registration.  I  tried  to  point  out  on  that 
night  that  if  the  Legislature  enacted  laws  permissible  under  the  provisions 
of  this  Constitutional  Proposal  the  entire  scheme  of  personal  registration 
could  be  cut  down.  I  want  to  point  out  to  the  members  of  the  Committee 
again,  in  just  a  moment,  in  a  little  different  way,  my  view  of  it. 

If  a  voter  may  make  an  affidavit  of  intention  which  complies  with  the  laws 
that  may  be  enacted  he  will  be  entitled  to  register.  His  affidavit  or  his  oral 
testimony  will  of  course  deal  with  the  future.  It  will  deal  with  his  intention; 
it  will  deal  with  his  plans  in  relation  to  the  question  of  his  presence  or  absence 
on  registration  day.  It  may  deal  with  what  has  been  his  custom  of  business, 
but  that  is,  of  course,  merely  an  incident  to  the  main  fact,  which  is  his 
intention  for  the  future. 

The  principle  of  personal  registration  is  not  and  will  not  be  safe  if  under 
this  or  a  similar  enactment  the  Legislature  may  pass  laws  iinder  which  con- 
victions for  false  affidavits  or  testimony  of  that  sort  may  not  be  had;  or, 
in  other  words,  unless  a  pimishment  follows  an  incorrect  or  improper 
affidavit  or  testimony  of  that  sort,  voters,  political  organizations,  will  be 
free  to  make  use  of  this  affidavit  form  of  registration  and  the  custom  of 
personal  registration  will  easily  be  supplanted  with  the  custom  of  *' affidavit 
registration."  I  have  since  last  Monday  devoted  such  time  as  I  could  to 
examining,  across  the  street  in  the  law  library,  to  find  whether  or  not 
there  are  any  adjudicated  cases  reported  in  the  law  reports  of  the 
United  States  of  America  or  in  any  of  its  States,  in  which  a  defendant 
charged  with  perjury  was  convicted  where  the  charge  related  to  his  false 
statement  of  a  future  event,  of  his  own  intent,  and  I  have  been  \mable 
to  find  any.  There  must  be  in  this  body  at  least  fifty  men  who  have 
served  as  district  attorneys  in  their  respective  counties  and  I  venture  to 
say  that  there  is  not  a  single  man  in  the  room  who  can  recall  a  case  in 
which  a  man  has  ever  been  convicted  of  perjury  for  a  false  statement  of  his 
intention.  If  any  such  case  is  known  by  any  member  of  this  Committee, 
I  would  like  him  to  get  up  ^and  tell  about  it  now. 

If,  then,  no  punishment  can  be  meted  out  for  the  improper  use  of  this 
method  of  registration  by  affidavit,  it  cannot  be  enforced,  it  will  not  be 
enforced,  and  that  method  will  supplant  our  present  method. 

Mr.  Steinbrink  —  Will  the  gentleman  yield? 

Mr.  Westwood  —  Yes,  sir. 

Mr.  Steinbrink — Has  the  gentleman  examined  the  absentee  registration 
laws  in  those  iStates  where  it  now  is  in  force  and  has  been  in  force  for 
some   years  ? 

Mr.  Westwood  —  No,  I  have  not,  Mr.  Steinbrink.  If  members  of  the 
committee  believe  that  the  time  has  come  when  we  should  no  longer  be 
protected  by  the  practice  of  personal  registration,  then  upon  this  proposi- 
tion here  I  have  nothing  more  to  say.    But  a  very  distinguished  Governor  of 
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this  State,  Governor  Flower,  said  in  one  of  hU  messages  to  the  Legislature, 
that  "  The  requirement  of  personal,  annual  registration  as  a  necessary  pre- 
liminary to  the  exercise  of  the  suffrage  has  been  a  most  effective  influence 
in  diminishing  fraudulent  voting."  It  all  comes,  of  course,  to  the  voting 
proposition.  No  matter  how  fraudulent  your  registration  may  be,  still,  if 
there  is  no  fraud  in  the  voting,  the  polls  still  remain  pure. 

The  State  existed  fifty  years  before  any  legislative  body,  in  the  State, 
determined  upon  any  sort  of  poll  list.  The  Constitution  of  1821  directed  the 
Legislature  to  provide  a  proper  provision  by  which  polling  lists  might  be 
made.  The  Legislative  did  nothing  for  twenty  years  and  then  provided  for 
r^istration,  but  not  for  personal  registration  until  the  year  1872  —  the 
State  a  hundred  years  old,  fifty  years  after  the  Constitution  of  1821!  For 
42  years  we  have  had  in  cities,  and  for  twenty  years  in  villages  of  over 
5,000  inhabitants,  personal  registration.  The  members  of  the  committee  will 
agree,  with  me  that  there  is  no  correct  sentiment  in  the  State  which  they 
can  lay  hold  of  and  find  expression  here,  to  do  away  with  personal  registration. 

When  this  proposition  was  called  to  my  attention  the  other  night,  when 
we  started  to  discuss  it,  the  thought  occurred  to  me,  why  does  not  somebody 
do  directly  what  it  seemed  to  me  then,  this  bill  claimed  to  do  indirectly. 
The  thought  had  nearly  formed  in  my  mind  when  Mr,  A.  E.  Smith  of  New 
York  rose  and  proposed  hia  amendment  to  this  proposed  constitutional 
amendment,  that  the  whole  subject  of  registration,  personal  and  otherwise, 
be  left  to  the  Legislature.  I  could  not  help  but  think  then,  as  I  think  now, 
that  Mr.  Smith's  proposal  would  be  the  direct  outcome  of  the  adoption  of 
this  or  any  other  similar  proposition. 

I  am  sure  the  members  of  this  committee  feel  the  exceeding  great  impor- 
tance to  the  State,  to  the  purity  of  the  ballot,  that  should  be  accredited  to 
any  proposition  of  this  kind,  and  I  am  sure  that  a  majority  of  them  will 
feel  that  it  is' altogether  too  dangerous  in  its  present  or  any  other  conceiva- 
ble form  —  too  dangerous  a  proposition  to  receive  approval  in  this  body. 

Mr.  Burkan  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Burkan. 

Mr.  Burkan  —  I  hope  that  the  amendment  of  Mr.  Westwood  will  not  pre- 
vail. His  objection  to  this  amendment  is  that  it  might  open  the  doors  to 
fraud.  He  said  the  other  night  that  there  would  be  an  abundant  opportunity 
to  those  who  would  seek  to  avail  themselves  of  the  elective  franchise  to  take 
advantage  of  this  provision  proposed  by  the  Committee  on  Suffrage  and  gross 
frauds  would  be  perpetrated.  It  might  be  argued  with  the  same  force  that, 
because  it  appeared  that  certain  passports  were  issued  by  the  Department  of 
State  and  frauds  were  conunitted  through  the  use  of  those  passports,  pass- 
ports ought  to  be  abolished. 

Well,  instead  of  following  out  the  suggestion  of  Mr.  Westwood,  the  depart- 
ment simply  prescribed  certain  regulations  which  would  protect  the  use  of  pass- 
ports. What  are  the  department  regulations?  An  affidavit  is  submitted  by 
the  applicant  for  the  passport  containing  a  description,  which  is  thorough  in 
every  way,  of  the  applicant:  His  business,  date  and  place  of  birth,  date  of 
citizenship,  nationality,  date  of  issuance  of  naturalization  papers,  if  foreign 
born,  and  all  other  requirements,  in  order  to  make  sure  that  the  applicant  is 
entitled  to  the  passport.  In  addition  thereto,  he  signs  his  name  to  the  appli- 
cation, to  be  used  as  an  identification,  and  attaches  thereto  his  photograph,  so 
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that  there  can  be  a  complete  identification  when  he  presents  the  passport  to 
the  proper  authorities  to  be  vised. 

Now,  why  cannot  the  same  procedure  be  followed  out  here?  Why  cannot 
the  Legislature  provide  certain  regulations  to  make  sure  that  the  applicant 
is  entitled  to  vote?  As  Mr.  Westwood  says,  it  is  not  a  question  of  false 
registration,  but,  after  all  is  said  and  done,  it  is  purely  a  question  of  illegal 
voting,  a  question  of  whether  the  man  is  entitled  to  vote  or  not.  The  purpose 
of  registration  is  a  formality  required  to  prevent  persons  from  voting  who  are 
not  entitled  to  vote. 

Now  I  know  there  is  a  pressing  demand  for  this  amendment.  In  1894, 
when  this  question  came  before  this  Convention,  theatrical  companies  touring 
through  the  country  were  not  as  numerous,  there  were  not  aa  many  people 
interested  in  the  business,  and  consequently  there  were  not  so  many  citizens 
affected  by  this  requirement  for  personal  registration. 

I  had  Mr.  Ligon  Johnson,  who  is  the  representative  of  the  United  Mana- 
gers' Protective  Association,  make  up  for  me  a  statement  of  the  number  of 
persons  who  are  necessarily  absent  from  the  State  on  registration  days,  and 
he  submits  these  figures.  He  says  that  every  season  there  are  from  three 
hundred  to  four  hundred  theatrical  troupes  traveling  through  the  country  and 
the  average  personnel  of  each  company  comprises  thirty  persons,  totalling 
about  twelve  thousand  people.  He  says  that  the  White  Rats  Society  esti- 
mates that  their  total  membership  on  tour  after  the  season  opens  will  aver- 
age between  eight  and  ten  thousand.  Now  here  are  from  eight  to  ten  thousand 
citizens  of  the  State  traveling  through  the  coimtry,  a  great  proportion  of  whom 
will  be  unable  to  be  present  on  registration  day.  He  says  the  stage  hands, 
members  of  the  International  Alliance  of  Theatrical  Stage  Employees,  have  a 
traveling  membership  of  3,800.  The  American  Federation  of  Musicians  esti- 
mate their  traveling  membership  at  about  3,500  in  addition  to  theatrical 
musicians  who  are  also  on  tour  with  carnivals,  fairs,  Chautauquas,  Hedpath 
Lyceums  and  the  like. 

In  addition  to  this  there  are  advance  agents  who  are  ahead  of  each  attrac- 
tion. 

I  think  I  am  very  conservative  when  I  say  that  over  25,000  people  are 
engaged  in  this  business,  whose  occupation  requires  them  to  travel  and  who 
are  necessarily  absent  from  the  State  on  registration  days.  During  the  past 
few  years  an  entirely  new  industry  has  come  into  being. 

The  moving  picture  industry.  Hundreds  of  people  are  engaged  in  making 
these  pictures;  camera  men,  stage  directors,  directors  and  artists.  The  pic- 
tures are  taken  in  California,  in  the  south,  and  other  places;  people  are 
traveling  to  and  fro  in  the  pursuit  of  their  calling.  Why  should  these  25,000 
people  be  deprived  of  the  right  of  suffrage  because  they  are  not  here  on  regis- 
tration day? 

The  reason  the  present  Constitution  provides  that  in  villages  and 
cities  of  less  than  5,000  inhabitants  that  no  personal  registration  is  required 
is  because  it  would  be  a  hardship  to  compel  people  living  in  remote  parts  of 
the  State  to  travel  many  miles  to  the  place  of  registration. 

Now,  it  is  just  as  much  hardship  upon  these  25,000  people  who  travel 
throughout  the  country,  who  are  taxpayers,  who  are  good  citizens,  to  leave 
their  occupations  and  make  special  trips  to  attend  to  the  registration. 

Now,  it  is  not  a  fair  answer  to  Bay  it  might  open  th#  door  for  fraud;  it 
might  afford  opportunities  for  those  who  commit  crime'    who  are  naturally 
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inclined  toward  committing  crime,  to  commit  a  crime  against  the  suffrage 
statutes,  and,  therefore,  as  a  consequence,  25,000  people  whom  I  have  de- 
scribed should  be  disfranchised.  It  would  be  a  sad  commentary  upon  the 
ability  of  the  Legislature,  if  the  members  of  the  Legislature  could  not  devise 
laws  to  protect  those  who  are  entitled  to  be  registered  and  to  vote  as  against 
those  who  are  not  entitled  to  register,  to  prevent  fraud  and  deception. 

It  was  suggested  that  a  system  of  thumb  prints,  photographs  and  other 
indentification  marks  be  provided  for  in  the  regulations  to  be  formulated  by 
the  Legislature  to  insure  bona  fide  absentee  registration. 

I  am  quite  confident  that  right  in  this  body  five  men  could  be  selected  who 
could,  if  necessary,  prepare  such  rules  and  regulations  for  the  safe-guard- 
ing of  this  right. 

It  is  no  answer,  I  submit,  Mr.  Chairman  and  gentlemen  of  this  Committee, 
to  say  that  because  there  might  be  some  opportunity  for  fraud,  or  that  some 
individual  might  commit  fraud,  that  thousands  of  our  citizens  should  be 
disfranchised.  There  are  ways  of  protecting  the  ballot;  there  are  ways  of 
compelling  these  people  to  make  affidavit  and  furnish  absolute  identification. 
Ample  opportunity  can  be  afforded  to  the  registry  officers  to  verify  the 
truth  of  the  application.  If  the  applications  or  affidavits  are  false  the 
men  who  make  the  affidavits  can  be  punished. 

My  friend  argues  that  a  man  might  make  an  affidavit  certifying  as  to  all 
the  requirements,  but  that  he  might  make  a  misstatement  in  respect  to  his 
intended  presence  on  the  day  of  registration.  Well,  what  difference  does  that 
make?  Suppose  a  man  did  state  that  he  intended  to  be  absent  on  registration 
day  and  in  fact  was  present.  So  long  as  he  shows  by  his  application  that 
he  is  a  citizen  and  that  he  possesses  all  the  necessary  qualifications  —  even 
if  he  is  present  in  the  county  on  registration  day  and  did  not  carry  out  his 
intent  to  be  absent,  he  certainly  ought  not  to  be  disfranchised. 

Mr.  Chairman,  I  hope  the  amendment  will  go  through. 

Mr.  Law  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Law. 

Mr.  Law  —  I  am  obliged  to  oppose  the  amendment  as  printed.  The  first 
amendment  as  printed  and  as  presented  by  the  Committee,  proposes  that  in 
this  Constitution  certain  vocations  or  certain  classes  of  citizens  should  be 
selected  and  given  special  privilege  with  regard  to  the  franchise.  The  present 
provision  provides  that  that  power  shall  be  transferred  to  the  Legislature; 
that  it  may  be  empowered  to  select  certain  classes  of  citizens  and  give  them 
special  privilege  with  regard  to  the  franchise. 

That  I  believe  to  be  entirely  wrong  in  principle,  and  I  further  believe  that 
it  will  work  out  very  badly  in  practice.  But,  I  do  see  that  there  are  condi- 
tions which  ought  to  be  remedied  and  for  that  purpose  let  us  consider  for 
a  moment  the  purpose  of  registration. 

It  is  simply  that  the  voter  shall  make  a  claim  of  a  right  to  vote  in  the 
particular  district  and  that  that  claim  shall  be  so  registered  that  the  election 
officers  or  whoever  is  interested  in  the  question  may  examine  the  truth  of 
that  claim  and  prevent  fraud. 

Therefore,  in  carrying  out  the  idea  I  have  so  briefiy  stated,  I  respectfully 
offer  the  following  amendments. 

The  Chairman  —  The  Clerk  will  read  the  proposed  amendment. 

The  Secretary  —  By  Mr.  Law,  amend  by  striking  out,  page  2,  line  1,  all  of 
the  amendment  beginning  with  the  word  ''  only  "  and  ending  on  line  7  with 
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the  word  "require",  and  inserting  in  place  of  the  matter  thus  stricken  out: 
"or  by  affidavit  filed  with  the  registration  board,  and  the  legislature  shall 
prescribe  the  form,  the  essential  provisions  and  the  manner  of  filing  of  an  affi- 
davit which  shall  entitle  an  elector  to  be  registered." 

Mr.  Law  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Law. 

Mr.  Law  —  I  will  simply  say  in  regard  to  that  that  it  provides  that  the 
Legislature  may  provide  for  registration  by  affidavit  and  that  the  affidavit 
shall  contain  all  the  necessary  information  by  which  the  registration  board, 
or  any  one  interested,  can  verify  the  truth  of  the  claim  and  determine  whether 
or  not  the  person  desiring  to  be  registered  is  entitled  to  do  so. 

Mr.  Westwood  —  Mr.  Chairman,  will  the  gentleman  submit  to  a  question? 

The  Chairman — ^Will  the  gentleman  yield  to  Mr.  Westwood  for  a  ques- 
tion? 

Mr.   Law — ^Yes,   sir. 

Mr.  Westwood  —  Under  the  plan  proposed  by  your  amendment,  Mr.  Law, 
every  elector  of  the  State  would,  pursuant  to  constitutional  provisions,  have 
the  right  either  to  register  personally  or  by  affidavit,  as  the  elector,  may 
see  fit. 

Mr.  Law — Yes,  my  idea  being  that  the  form  and  contents  of  the  affidavit 
and  the  manner  of  filing  the  affidavit  should  be  sufficient  protection  against 
the  perpetration  of  fraud. 

Mr.  Barnes  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Barnes. 

Mr.  Barnes — 'An  interesting  question  arises  in  connection  with  this  pro- 
posal. Mr.  Law  has  referred  to  this  proposition  as  granting  a  privilege  in 
the  Constitution.  Of  course,  the  Constitution  grants  several  privileges,  and 
it  is  the  function  of  the  people  to  grant  privileges  if  they  desire,  which  will 
be  a  part  of  the  amendment  which  will  be  a  special  order  to-morrow  which 
the  Committee  on  Legislative  Powers  has  introduced.  But  I  cannot  see  how 
the  mind  can  conceive  that  this  proposal  is  in  any  sense  a  privilege:  Voting 
is  a  privilege  which  each  citizen  who  is  over  twenty-one  years  of  age  and  who 
has  a  certain  residence,  possesses;  but  to  provide  how  that  citizen  may  vote 
is  the  function  of  registration  for  the  purpose  of  preventing  fraud. 

We,  therefore,  have,  as  the  gentleman  from  New  York  says,  in  the  Con- 
stitution, a  clear-cut  expression  that  those  who  are  compelled  to  travel  a 
large  distance  are  not  compelled  personally  to  register,  which  does  not  grant 
to  them  any  privileges  but  which  places  them  on  the  same  equality  with  the 
citizen  in  the  city. 

Therefore,  those  who,  through  occupation,  are  away  from  the  place  where 
they  vote  are  naturally  entitled  to  the  same  equality  in  registration  that  is 
granted  to  the  residents  of  the  country  districts,  provided  that  such  proposal 
can  be  made  without  the  introduction  of  fraud.  Therefore,  it  would  seem 
that  if  this  proposal  were  passed,  the  Legislature  might  very  properly  pass 
such  law  as  would  make  the  condition  equal.  The  evil  of  which  Mr.  West- 
wood  spoke,  the  evil  of  intention  —  punishment  would  lie  against  his  false 
affidavit,  as  to  whether  the  person  was  a  voter.  If  he  declared  in  his  affi- 
davit that  he  was  a  voter  and  it  proved  it  was  not  true,  he  certainly  could 
be  prosecuted  and  convicted,  and  therefore  it  seems  to  me  that  that  con- 
tention falls  to  the  ground. 
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The  only  object  of  this  entire  proposal  is  to  produce  equality  in  registration 
in  order  that  equality  in  voting  may  be  more  real. 

I  do  not  know  whether  the  suggestion  made  by  the  gentleman  from  Wash- 
ington, Mr.  Law,  is  not  more  to  the  point  than  the  one  which  has  been  intro- 
duced by  the  Committee,  because  then  the  Legislature  would  doubtless  take 
particular  care  to  prevent  the  evil  that  would  result  from  false  registration. 
As  it  comes  upon  the  first  day,  which  is  fully  a  month  before  election,  and 
is  open  to  investigation,  it  could  clearly  be  shown  as  to  whether  these  men 
were  voters  or  whether  they  were  not,  and  granting  the  original  premise, 
that  the  object  of  this  amendment  is  to  produce  equality,  that  is  the  only 
question  at  issue  as  to  whether  they  are  voters  or  not. 

Mr.  Wickersham  —  Mr.  Chairman,  without  attempting  to  follow  the  gentle- 
man from  Albany  through  the  various  subleties  of  distinction  between  special 
privileges  and  general  privileges,  it  has  seemed  to  me  that  this  is  a  very 
practical  question  which  we  have  before  us. 

The  purpose  of  registration  laws,  I  take  it,  is  to  prevent  fraud  at  elections. 
In  our  crowded  city  communities,  the  opportunity  for  one  person  to  im- 
personate another  is  very  great,  and  experience  has  gradually  evolved  a  body 
of  laws  quite  complicated  in  certain  features,  quite  simple  in  others,  to  make 
it  perfectly  sure  that  John  Smith  who  votes  on  a  certain  day  is  the  same 
John  Smith  who  lives  in  a  given  place  in  the  district  and  possesses  the 
qualifications  required  by  the  election  law  to  entitle  him  to  vote  there  at  that 
time. 

Now,  the  vigilance  of  citizens,  of  the  citizens  composing  the  respective 
parties,  is  directed  to  scanning  and  scrutinizing  the  registration  lists  as  they 
are  made  up,  and  they  are  required  to  be  made  up  a  sufficient  time  before 
election  day  to  give  those  interested  time  to  examine  these  lists  and  make 
sure  that  no  names  are  fraudulently  or  improperly  upon  them.  The  simplest 
and  most  direct  method,  of  course,  of  getting  a  name  on  that  list,  is  for  the 
elector  to  go  himself  in  person  and  give  his  name,  and  answer  the  various 
inquiries  and  possibly  sign  his  name. 

Now,  the  question  arises  whether  or  not  there  is  any  considerable  body  of 
electors  whose  occupation  is  of  such  a  character  as  to  render  it  difficult 
or  practically  impossible  for  them  to  go  personally  and  register  In  this  way, 
and,  if  there  is  any  such  body  of  people,  then  it  is  important  to  make  pro- 
vision in  the  law  for  their  registration  in  some  other  way  which  will  be 
equally  effective.  In  time  of  war  provision  is  made  in  the  Constitution  for 
the  exigencies  of  war  requiring  the  absence  of  the  elector;  provision  is  made 
not  only  for  his  registration  but  for  his  voting  away  ftom  his  domicile.  No 
such  provision  is  attempted  here,  but  assuming  the  fact  to  be  as  stated  by  a 
number  of  speakers,  and  as  the  Committee  on  Suffrage  has  found,  that  there 
is  a  large  number  of  people  who  cannot  ordinarily  attend  during  the  registra- 
tion period,  but  who  can  come  back  to  vote,  if  there  is  any  safe  method  of 
providing  for  their  registration,  it  seems  to  me  a  proper  exercise  of  power  to 
open  the  door  for  registration  to  meet  their  case. 

Now,  there  is  a  very  large  number  of  people  said  to.be  within  this  class. 
Take  the  commercial  travelers.  They  are  a  most  intelligent  body  of  the  com- 
munity. They  are  people  whose  occupation  carries  them  about  from  one  place 
to  another.  They  have  opportunity  to  exchange  their  views  and  opinions. 
They  become  more  broad-minded  than  people  who  live  in  one  rut  —  a  desirable 
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class  of  people  to  introduce  to  the  exercise  of  the  duties  of  citizenship  if  it 
can  be  safely  done. 

When  this  proposal  was  before  this  Convention  some  weeks  ago,  it  opened 
so  many  questions  of  doubt  that  I  felt,  in  common  with  many  others,  that 
it  was  hardly  expedient  to  enact  it  in  that  form.  The  amendment  has  been 
very  csLvefuV)'/  redrawn.  If  you  are  going  to  pass  any  amendment  on  the 
subject,  I  dont  see  how  it  can  very  well  be  improved.  It  is  limited  in  such 
a  way  that  registration  must  be  on  the  first  day  of  registration,  if  at  all; 
so  that  that  man  whose  habitual  occupation  is  such  that  he  cannot  rely  on 
attending  personally,  may,  on  that  day  and  on  no  other  day,  file  whatever  the 
Legislature  may  require  to  establish  his  right  to  vote. 

Now,  I  can  conceive  that  that  might  be  really  a  better  means  of  identifi- 
cation than  attendance  at  the  polling  place  and  answering  in  a  perfunctory 
way  the  questions  put  by  the  registration  officers,  then  signing  his  name, 
because  if  the  requisite  form  is  made  full  enough,  and  signature  is  required, 
it  will  be  easier  to  verify  the  reasons,  the  statements  made  before  than  those 
required  ordinarily  of  the  elector  when  he  registers.  His  photograph  may  bs 
required;  his  thumb-print  might  be  required  —  there  is  sotae  suggestion  that 
there  is  an  invidious  idea  connected  with  criminology  in  the  taking  of  the 
thumb-print;  but  that  is  merely  an  idea;  there  is  no  reason  why  the  thumb- 
print should  not  be  used  as  a  means  of  identification  on  checks  and  notes,  as 
well  as  for  purposes  of  criminal  identification.  But  these  are  details  which 
the  Legislature  may,  in  considering  the  question,  take  into  account,  and  which 
may  be  the  basis  of  conclusions  reached  by  it.  On  the  whole,  it  seems  to  me 
that  there  is  a  very  large  class  of  people  who,  under  existing  conditions,  are 
not  able  to  exercise  the  right  of  suffrage,  who  have  a  right  to  do  so,  and  it 
seems  to  me  that  it  ought  to  be  possible  for  the  Legislature  within  the  pro- 
visions of  this  measure  to  enact  regulations  which  would  safeguard  against 
fraud  and  at  the  same  time  would  make  it  possible  for  those  electors  to 
register  and  then  exercise  their  right  of  suffrage.  For  that  reason,  I  am 
willing  to  vote  for  this  provision  as  printed  in  the  report  without  any  of 
the  amendments. 

Mr.  Chairman,  before  I  take  my  seat,  the  hour  of  five-thirty  is  approach- 
ing, which  is  the  limit  of  time  for  sitting  here,  and  in  order  that  the  chair- 
man of  one  of  the  important  committees  may  present  his  report  to  the  Con- 
vention and  have  it  printed  this  evening,  I  move  that  the  Committee  do  now 
rise,  report  progress,  and  ask  leave  to  sit  again. 

Mr.  Deyo  —  Mr.  Chairman,  I  offer  the  following  amendment  and  ask  that 
it  be  printed  —  deemed  read  and  printed. 

Mr.  Olcott  —  Mr.  Chairman,  I  ask  that  my  amendment  be  read.  I  think 
It  will  be  accepted  by  the  proposer. 

The  Chairman  —  Before  final  action  in  this  matter  —  under  the  rule  we 
have  one  hour  to  give  to  this  measure.  Forty  minutes  have  already  expired, 
and  it  is  quite  desirable,  in  view  of  other  matters  on  the  Calendar,  that  this 
should  be,  and  it  is  barely  possible  that  it  may  be,  disposed  of  before  adjourn- 
ment. 

Mr.  Wickersham  —  My  purpose,  Mr.  Chairman,  was  to  rise  for  the  purpose 
of  enabling  this  report  to  be  handed  in. 

Mr.  J.  G.  Saxe  —  Mr.  Chairman,  my  suggestion  w?is  that  we  were  operat- 
ing under  a  special  order  and  special  rule  of  one  hour's  debate,  and  in  view  of 
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the  fact  that  forty  minutes  have  already  elapsed,  it  seems  to  me  we  ought 
to  come  to  a  vote  and  finish  it  up  before  6  o'clock. 

Mr.  Westwood  —  Mr.  Chairman,  that  would  be  my  suggestion.  It  will  all 
be  finished  before  a  quarter  to  six. 

Mr.  Parsons  —  Mr.  Chairman,  at  the  time  this  debate  started,  it  was 
evident  that  the  hour  would  not  be  up  at  half-past  five,  and  several  members 
spoke  to  me,  and  did  not  remain,  on  the  understanding  that  the  vote  could 
not  be  taken  imtil  this  evening. 

Mr.  Westwood  —  Well,  under  those  circiunstances,  I  think  it  fair  to  let 
the  matter  lie  over. 

Mr.  Wickersham  —  Well,  Mr.  Chairman,  I  renew  my  motion  that  the  Com- 
mittee do  now  rise,  report  progress,  and  ask  leave  to  sit  again  at  eight-thirty. 

Mr.  Saxe  —  Before  putting  that,  will  the  Chair  please  make  a  ruling  as 
to  how  much  time  is  left  for  debate? 

The  Chairman  —  Twenty  minutes. 

The  motion  is  to  rise,  report  progress  and  ask  leave  to  sit  again  at  eight- 
thirty  for  the  completion  of  this  or  such  other  business  as  may  come  before 
the  Committee.  Those  in  favor  of  the  motion  will  say  Aye,  contrary  No.  It 
is  carried. 

(President  Root  resumes  the  chair.) 

The  President  —  The  Convention  will  come  to  order. 

Mr.  Marshall  —  Mr.  President. 

The  President  —  Mr.  Chairman. 

Mr.  Marshall  —  The  Committee  of  the  Whole  has  acted  upon  General  Order 
N^o.  46,  printed  778,  introductory  No.  709,  and  after  having  duly  considered 
the  Proposed  Amendment,  it  reports  in  favor  of  the  passage  of  that  amend- 
ment with  amendment,  with  the  report  as  now  presented. 

The  President — All  in  favor  of  the  report  will  say  Aye,  contrary  No.  It 
ia  agreed  to  and  the  amendment  is  advanced  to  the  order  of  third  reading. 

Mr.  Marshall  —  Mr.  President,  the  Committee  of  the  Whole  further  reports 
that  it  has  had  under  consideration  General  Order  48,  print  780,  intro- 
ductory 711;  that  it  has  made  progress  in  the  consideration  of  this  measure, 
and  it  asks  leave  to  sit  again  at  8:30  o'clock  on  this  special  order. 

The  President  —  The  question  is  on  grantmg  leave  to  the  Committee  to  sit 
again  at  8 :  30,  in  further  consideration  of  this  matter.  Those  in  favor  will  say 
Aye,  opposed  No.    Permission  is  granted. 

Mr.  Tanner  —  Mr.  President. 

Mr.  Barnes  —  Mr.  President  — 

The  President  —  The  Chair  recognizes  Mr.  Tanner. 

Mr.  Tanner  —  Mr.  President,  I  ask  unanimous  consent,  out  of  order,  to  pre- 
sent a  report,  a  proposed  article,  from  the  Committee  on  Governor  and  Other 
State  Officers,  and  in  order  that  the  report  itself  may  be  before  the  Conven- 
tion, I  move  that  it  be  printed  as  a  document. 

The  President  —  That  motion  is  not  necessary.  It  would  be  printed  under 
the  rule.  Is  there  objection  to  receiving  the  report  out  of  order?  The  Chair 
hears  none,  and  the  report  is  received. 

Mr.  CuUinan  —  Mr.  President,  I  was  going  to  call  attention  to  the  minor- 
ity reports. 

The  President -^  Minority  reports  are  in  order. 

Mr.  Cullinan  —  Mr.  President,  I  am  a  member  of  the  Committee  on  Gov- 
ernor and  Other  State  Officers,  and  to-day  for  the  first  time  I  have  seen  the 
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report  of  the  Committee,  which  purports  to  be  and  probably  is  the  work  of  a 
majority  of  the  committee.  I  desire  to  state  that  there  are^  I  think,  seven 
or  eight  of  the  members  of  the  committee  who  intend  to  file  minority  reports 
and,  not  having  had  time  to  prepare  a  minority  report  as  to  my  own  views, 
andi  perhaps  there  are  others,  I  desire  time  to  submit  a  minority  report  and 
give  my  reasons  therefor  and  desire  to  speak  for  those  members  of  the  com- 
mittee who  intend  to  file  minority  reports  and  who  are  absent  and  have  left 
the  chamber. 

Mr.  C.  Nicoll  —  Mr.  President,  I  ask  leave  to  file  the  following  minority 
report. 

The  President  —  The  Secretary  will  read  the  report  from  the  Committee. 

The  Secretary  —  Mr.  Tanner,  for  the  Committee  on  Grovemor  and  Other 
State  Officers,  to  which  was  referred  proposed  amendment,  introductory  No. 
85,  print  No.  85,  by  Mr.  E.  N.  Smith,  reports  by  proposed  constitutional 
amendment  entitled:  Proposed  Constitutional  Amendment,  repealing  sec- 
tions 1,  2,  3,  4,  6  and  7  of  Article  V,  and  creating  a  new  Article  V  in  rela- 
tion to  State  Officers. 

The  President  —  Second  reading. 

The  Secretary  —  Second  reading. 

The  President  —  Is  there  any  special  disposition  of  this  bill  to  be  moved? 
Referred  to  the  Committee  of  the  Whole. 

Is  there  any  further  business  to  come  before  the  Convention? 

Mr.  Wagner  —  Mr.  President,  in  behalf  of  Mr.  Arthur  J.  Baldwin,  a  mem- 
ber of  this  committee,  I  desire  the  privilege  of  filing  a  minority  report.  It 
being  only  a  page,  I  ask  that  it  be  read. 

Mr.  Wickersham  —  Mr.  President,  as  none  of  the  other  reports  have  been 
read,  I  ask  that  it  be  considered  as  read  and  printed. 

Mr.  Wagner  —  Mr.  President,  it  is  less  than  a  page,  less  than  a  page  of 
typewriting. 

Mr.  Wickersham  —  None  of  the  others  have  been  read  and  I  move  that  it 
be  considered  as  read  and  printed. 

Mr.  Wagner  —  Then  I  shall  object  to  the  receipt  of  the  whole  report. 

The  President  —  The  Committee's  report  is  in  and  nailed  down.  (Laugh- 
ter.) 

Mr.  Barnes  —  Mr.  President. 

Mr.  Wagner  —  Mr.  President  —  I  beg  your  pardon,  Mr.  Barnes. 

The  President  —  Mr.  Wagner  has  the  floor. 

Mr.  Wagner  —  Does  Mr.  Barnes  desire  to  speak  in  behalf  of  the  privilege 
I  am  asking? 

Mr.  Barnes  —  No,  sir;  I  am  against  it. 

Mr.  President,  the  next  order  of  business  in  special  order  reported  from 
the  Committee  on  Rules  is  No.  25,  from  the  Committee  on  Legislative  Pow- 
ers and  Limitations;  we  also  have  not  finished  with  the  taxation  article 
which  follows  it,  also  in  special  order.  I  have  talked  with  Mr.  Saxe,  the 
Chairman  of  the  Committee  on  Taxation,  and  he  was  willing  to  go  on  this 
evening,  reversing  the  order  which  is  now  the  rule  of  the  Convention.  There- 
fore, I  move  that  these  two  bills  exchange  places  on  special  order. 

The  President — All  in  favor  of  the  motion  will  say  Aye,  contrary  No.  It 
is  agreed  to. 

Mr.  Westwood  —  Mr.  President,  may  I  inquire  what  the  motion  is? 

The  President  —  It  is  an  exchange  of  places  arranged  between  the  gentle- 
men responsible  for  two  numbers  in  General  Orders. 
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Mr<  Qaigg  —  Mr.  Presidcfnt,  I  am  compelled  to  ask  the  Convention  to 
excHse  me  from  att^idance  to-morrow. 

The  President — All  in  favor  of  granting  the  excuse  will  say  Aye,  contrary 
Ne.    It  is  agreed  to. 

Mr.  Bayes — As  a  member  of  the  Committee  on  Governor  and  Other  State 
Officers,  Mr.  President,  I  wish  to  say  that  I  am  in  accord  with  the  general 
plan  and  purpose  c4  the  Committee  report.  I  am  unable,  however,  to  assent 
to  the  proposed  article  in  toto,  and  accordingly  I  desire  to  reserve  the  right 
to  dissent  as  to  certain  sections,  and  I  request  that  I  may  be  permitted,  if  I 
desire  to  do  so  later,  to  file  a  memorandum  in  support  of  these  objections. 

The  President  —  Without  objection  that  privilege  will  be  granted. 

The  hour  of  five-thirty  having  arrived  — 

Mr.  Wicker  sham  —  Mr.  President,  may  I  announce  a  meeting  of  the  Com- 
mittee on  the  Judiciary  immediately  after  adjournment. 

The  'Secretary  —  There  will  be  a  meeting  of  the  Committee  on  the  Judiciary 
immediately  after  the  adjournment  of  the  session. 

The  President  —  The  Convention  will  now  stand  at  recess  until  eight-thirty 
this  evening. 

Whereupon  at  5:40  p.  m.,  the  Convention  took  a  recess  until  8:30  p.  m.  of 
the  same  day. 

AFTER  RECESS  8:30  p.m. 

The  President  —  The  Convention  will  come  to  order. 

Mr.  J.  L.  0*Brian  —  Mr.  President. 

Ihe  President  —  Mr.  O'Brian. 

Mr.  J.  L.  0*Brian  —  The  special  rule  affecting  the  special  order  now  under 
consideration  in  the  Committee  of  the  Whole  limits  the  debate  to  one  hour. 
Of  that  hour  only  20  minutes  are  left  and  six  members  of  this  House  have 
spoken  to  me  informally,  and  expressed  a  desire  to  have  opportunity  to  speak 
very  briefly  on  this  measure.  As  the  measure  is  one  of  considerable  importance 
I  think  a  reasonable  extension  of  that  time  should  be  granted  and  I  therefore 
move  that  when  the  Committee  of  the  Whole  resumes  consideration  of  the 
pending  special  order  the  speeches  be  limited  to  not  to  exceed  ten  minutes 
each  and  the  final  vote  be  taken  thereon  at  nine-thirty  thise  evening. 

The  President  —  The  question  is  on  the  motion. 

Mr.  Oriffin  —  Mr.  President,  we  have  on  for  consideration  to-night  an 
amendment  that  is  perhaps  the  most  important  of  any  that  we  have  so  far 
considered  in  this  Convention,  or,  for  that  matter,  of  any  that  we  may  here- 
after consider,  and  I  cannot  see  the  necessity  for  a  rule  which  will  limit  the 
discussion  on,  say,  the  question  of  taxation,  which  is  the  special  order  for 
to-night  to  speeches  of  ten  minutes  each. 

Mr.  J.  L.  O'Brian  —  Mr.  President,  I  am  not  speaking  of  that.    The  pending 
question  —  if  you  were  here  when  we  adjourned  —  the  pending  question  was  • 
on  absentee  voting  and  registration.    I  am  not  referring  to  taxation,  and  there 
is  no  special  rule  in  existence  as  to  its  consideration  or  discussion.    It  was  on 
this  other  matter. 

The  President  — All  in  favor  of  the  motion  will  say  Aye,  contrary,  No.  The 
motion  is  agreed  to. 

The  Convention  will  go  again  into  Committee  of  the  Whole  for  consideration 
of  the  special  order  on  absentee  voting. 

(Mr.  Marshall  will  resume  the  chair.) 
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The  Chairman  —  I  he  Committee  will  resume  consideration  of  General  Order 
No.  48.  . 

Mr.  Leggett — Mr.  Chairman. 

Ihe  Chairman  —  Mr.  Leggett. 

Mr.  Leggett  —  For  a  great  many  years  the  State  of  New  York  struggled 
towards  personal  registration  of  voters  in  the  cities  of  the  State  and  in  the 
larger  villages.  The  Convention  of  1894  was  not  satisfied  to  leave  that 
question  to  regulation  by  the  Legislature  but  embodied  it  in  the  Constitution, 
so  that  the  Legislature  could  not  take  away  that  safeguard  from  a  proper  use 
of  the  ballot. 

Ihis  proposition  undertakes  to  open  ihe  door  —  I  may  say  that  it  does  not 
open  the  door  very  wide,  but  it  opens  the  door  —  and  the  inquiry  arises,  for 
what  purpose  and  for  what  class  of  persons  is  the  door  opened?  As  this 
amendment  was  originally  introduced,  it  seemed  to  be  for  the  benefit  of  com- 
mercial travelers.  Now  commercial  travelers  are  a  very  useful,  a  very 
intelligent  set  of  voters.  Their  suffrage  is  perhaps  as  valuable  as  any 
other  class.  It  has  been  my  privilege  to  be  acquainted  with  a  good  mftny  of 
those  commercial  travelers;  some  of  them  are  my  very  good  friends.  So 
far  as  my  little  knowledge  goes,  the  bulk  of  them  get  home  either  every 
Saturday  night  or  every  other  Saturday  night,  and  if  I  remember  correctly  the 
laws  provide  for  registration  on  Saturdays.  So  that  it  is  not,  for  the  bulk 
of  them,  such  a  very  great  hardship  to  return  home  for  the  purpose  of 
registration  a  few  hours  earlier.  The  question  arises  again,  from  the  staod- 
point  of  the  State  itself,  what  difference  would  it  make  in  any  election  whether 
these  gentlemen  get  a  chance  to  register  and  vote  or  not? 

I  imagine  that  it  would  be  difficult  for  any  man  to  say  whether  they  all 
voted  or  did  not  all  vote,  that  it  would  affect  the  result  of  any  election.  Of 
course,  they  themselves  cherish  the  right  of  suffrage. 

Now,  when  this  proposition  was  reprinted  it  took  away  from  itself  a  little 
of  the  reproach  of  being  devised  for  the  benefit  of  one  class,  and  it  has  been 
urged  to  us  here  to-day  that  it  will  be  for  the  benefit  of  those  who  engage  $ls 
actors,  those  who  are  in  various  ways  connected  with  theatrical  employment 
and  who  are  necessarily  away  from  home;  and  quite  a  considerable  niunber 
of  people  are  said  to  be  engaged  in  that  calling.  But,  it  has  nowhere  been 
stated  how  many  of  that  number  are  voters  in  the  State  of  New  York,  or 
even  citizens  of  the  State  of  New  York. 

It  is  not  apparent  to  me  why  this  should  be  restricted  to  a  certain  class  of 
people,  who,  as  the  amendments  specify,  are  to  be  designated  and  defined  by 
the  Legislature.  Why  should  not  it  apply  to  people  of  all  classes  who  happen 
to  be  inconveniently  away  from  home  on  days  of  registration?  I  find  no 
answer  to  that  as  yet. 

Now,  the  principle  on  which  personal  registration  was  required  was  to  insure 
purity  of  the  ballot.  It  was  to  insure  that  only  people  qualified  to  vote 
should  register,  and  only  the  people  who  register  should  vote.  I  suppose  the 
advocates  of  this  measure  will  say  to  us  that  that  will  all  be  provided  for 
safely. 

Now  the  question  arises,  if  that  can  be  provided  for  safely  by  men  who  are 
absent  from  home,  who  are  in  some  distant  county  of  the  State,  or  in  any 
distant  State  where  it  is  inconvenient  for  them  to  return  home  to  register, 
why  can't  that  same  privilege  be  extended  to  people  who  for  any  reason  might 
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want  to  use  it  who  are  in  the  county!  If  it  is  safe,  safe  with  the  man  who  is 
in  Nebraska,  if  it  is  safe  with  the  man  who  is  absent  in  the  next  county,  it  is 
safe  for  the  man  who  is  staying  at  home  in  his  own  election  district.  And 
safety  is  the  object  of  registration.  Why  shouldn't  this  be  open  wide  so  that 
it  will  apply  to  the  people  who  stay  at  home  as  well  as  those  who  are  away  ? 

Mr.  J.  6.  Saxe  —  Would  the  gentleman  like  to  yield  for  a  question? 

Mr.  Leggett  —  No,  the  gentleman's  time  is  limited,  and  he  prefers  to  do 
his  own  talking.    You  can  answer  it  on  your  own  time. 

And  if  that  is  the  case,  and  it  certainly  is.  the  case,  that  it 
is  for  safety's  sake,  I  want  to  repeat  it  is  just  as  safe  for  the  man  that  is 
staying  at  home  as  for  the  man  who  is  over  in  the  next  county.  And  there 
you  have  an  illustration  of  what  this  means.  If  you  open  the  door  to  those 
people,  you  might  just  as  well  open  the  door  for  everybody  on  the  first  day  of 
registration.    And  are  we  prepared  to  open  the  door  that  wide? 

Mr.  Wiggins  —  Mr.  Chairman,  the  Election  Laws  are  designed,  as  I  imder- 
stand  them,  for  the  purpose  of  protecting  the  electorate,  and  to  prevent  any 
fraudulent  practices.  They  are  not  designed  for  the  purpose  of  disfran- 
chising voters.  They  are  only  designed  for  the  purpose  of  casting  about 
elections  the  necessary  safe-guard  in  order  that  the  votes  of  those  who  have 
properly  registered  may  not  be  lost  by  some  dishonest  method  which  may 
be  adopted  by  those  who  desire  to  debauch  elections. 

Now  the  Election  Law  as  it  exists,  as  shown  by  the  figures  of  Mr. 
Steinbrink,  who  has  given  this  matter  very  thorough  and  consistent  study, 
those  figures  show  that  a  large  number  of  men  are  disfranchised  because  of 
the  fact  that  their  occupation  necessarily  compels  them  to  be  absent  from 
their  election  districts  for  some  considerable  period  of  time  during  which 
the  other  voters  of  the  State  are  being  placed  on  the  election  roll. 

Now  I  think  that  is  unfair.  When  I  heard  Mr.  Westwood  to-day,  I  only 
heard  him  partially,  but  the  gist  of  his  remarks  as  I  understood  them  was 
that  he  was  afraid  that  some  fraud  would  be  committed  and  in  his  timidity 
he  arose  for  the  purpose  of  protecting  those  voters  who  had  the  time  and 
the  money  to  come  from  their  far-distant  occupations  and  place  themselves 
upon  the  registration  lists. 

Well,  I  say  to  Mr.  Westwood,  that  he  and  I  belong  to  that  party  which 
wrote  into  the  Constitution  those  words  which  now  exist  there  and  I  stand 
for  those  words  as  they  now  are  expressed  in  the  Constitution.  But  a  man 
who  has  any  timidity  over  the  future,  and  what  this  provision  is  now 
proposing  to  incorporate  in  the  Constitution,  must  go  back  to  the  Constitu- 
tion and  read  there  those  words  which  say  that  in  villages  of  less  than 
five  thousand  nobody  shall  be  required  on  the  first  day  of  registration  to 
come  down  and  put  his  name  on  the  list. 

I  believe  in  that.  But  when  a  man  begins  to  make  an  utterance  in  this 
hall  which  says  he  is  afraid,  fearful  of  what  the  future  may  have  in  store 
for  the  electorate  of  this  State,  I  say  that  he  must  do  one  of  two  things, 
either  vote  to  change  the  Constitution  as  it  now  stands  or  be  convinced  by 
those  words  that  are  contained  in  the  Constitution  that  you  may  register  on 
one  day  without  even  an  affidavit.  They  were  designed  for  a  useful  pur- 
pose. That  purpose  was  that  men  in  the  country  who  were  unable  to  come 
to  the  registration  districts,  traveling  a  distance  of  eight  or  ten  miles  —  not 
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riding  in  automobiles,  as  Mr.  Smith  says,  as  the  men  in  New  York  city  or 
other  places  can  do,  or  get  on  the  electric  car  line  for  five  cents  and  go  to 
the  registration  booth  —  it  was  not  designed  for  that,  it  was  designed  for  the 
purpose  of  helping  those  persons  who  were  unable  to  go  such  long  dis- 
tances. Up  in  the  country  district  where  I  came  from  we  have  to  go  a 
distance  of  eight  or  ten  miles  to  register.  If  a  man  happens  to  be  a  working- 
man  or  a  farmer  or  day  laborer  he  has  got  to  get  a  ride  from  somebody  or 
walk  that  distance.  It  is  a  great  hardship  to  expect  men  to  do  that  and 
that  is  the  reason  that  provision  was  placed  in  the  Constitution  so  that  we 
shall  not  disfranchise  those  men,  and  now  we  are  placing  in  the  Constitution, 
if  this  provision  is  voted,  a  provision  which  shall  not  disfranchise  those 
thousands  of  men  in  the  State  of  New  York  who  cannot  cast  their  vote  on 
election  day  because  of  their  inability  to  return  home. 

If  I  needed  any  argument  to  convince  me  that  this  was  a  good  measure 
all  I  should  need  to  do  would  be  to  read  the  words  of  our  distinguished* 
leaders,  Mr.  Barnes  and  Mr.  Wickersham,  both  of  whom  say  to  us  that  it  is 
safe,  that  it  is  proper,  and  that  it  meets  the  ends  of  justice. 

Mr.  J.  L.  O'Brian  —  Mr.  Chairman. 

The  Chairman  —  Mr.  0*Brian 

Mr.  O'Brian  —  I  dislike  to  find  myself  in  disagreement  on  a  question  of 
this  importance  with  the  distinguished  chairman  of  tbe  judiciary.  When 
this  proposition  was  first  brought  before  this  House  it  appealed  to  me  very 
strongly.  I  felt  that  it  was  unfair  to  disfranchise  commercial  travelers  or 
other  particular  classes  of  men  in  the  community  who  were  by  the  nature  of 
their  employment  taken  away  from  the  State  on  registration  day.  But  the 
very  difficulty  that  this  House  has  encountered  in  trying  to  define  in  this 
long  series  of  amendments  the  classes  to  whom  this  law  should  apply,  has 
convinced  me  that  it  is  a  very  dangerous  proposition  and  that  it. should  not 
be  adopted  by  this  Cbnvention. 

The  history  of  the  present  ballot  laws  of  this  State  is  the  history  ofl 
long  consistent  effort  on  the  part  of  its  best  citizens  sticking  to  it  year  after 
year,  year  after  ydar  to  get  a  law  evolved  which  would  give  us  honest  elec- 
tions and  to-day  in  this  State,  take  it  by  and  large,  as  the  result  of  the 
present  registration  laws  in  this  State  and  the  present  laws  covering  conduct 
on  election  day. 

Now  this  proposition  will  place  it  entirely  in  the  hands  of  the  Legislature 
to  define  vocations  or  occupations,  the  members  of  which  shall  not  be  required 
to  appear  personally,  but  who  shall  make  some  proof, —  whether  drastic  proof 
or  whether  it  be  slight  proof,  it  will  be  for  the  Legislature  to  say.  And  we 
ought  to  remember  that  this  question  is  a  question  which  the  Legislature  will 
always  handle  from  a  partisan  viewpoint.  We  ought  to  remember  also  that  the 
danger  that  is  involved  in  this  proposition  is  not  the  danger  of  fraudulent 
registration.  The  danger  is  the  danger  of  impersonation  upon  election  day, 
and,  to  my  mind,  in  the  large  cities  there  is  a  very  serious  danger. 

'We  have  listened  to  this  debate  now  on  two  different  days  and  we  have 
yet  to  hear  any  definite  statistics  as  to  exactly  how  many  people  will  be 
benefited  by  it.  We  have  been  told  that  there  are  so  many  actors  in  the 
State  of  New  York,  that  there  are  so  many  commercial  travelers  in  thci 
State  of  New  York.  But  just  how  insistent  is  this  demand  under  which  we 
are  asked  to  open  the  door  and  set  aside  the  very  definite  matter  of  principle 
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in  this  State  governing  the  registration  of  voters  ?  Now  in  democracies,  gentle- 
men, every  day  a  few  are  inconvenienced  for  the  convenience  of  the  many. 
Every  day  the  rule  of  the  greatest  good  for  the  greatest  number  must  govern. 
It  is  perhaps  unjust  that  there  are  certain  classes  in  the  community  who,  by 
reason  of  their  employment,  are  taken  out  of  the  city  on  registration  days, 
but,  gentlemen,  there  are  other  men  on  every  election  day  who  by  reason  of 
the  same  fault  or  by  reason  of  the  same  accident  are  prevented  from  casting 
their  votes  on  election  day.    Are  we  therefore  to  have  voting  by  mail  ? 

Just  consider,  when  the  iLegislature  undertakes  to  open  this  field,  the 
pressure  that  will  be  brought  to  bear  upon  it.  First,  the  commercial  trav- 
elers, then  the  railway  officials;  then  the  Federal  officials  who  live  outside 
of  the  State,  who  live  in  Washington;  then  the  actors,  then  some  one 
suggested  the  other  night  the  men  who  own  the  scenery;  then,  what  next? 
Why,  after  we  have  them  all  registered  by  mail,  why  not  permit  them  to 
vote  by  mail?     Is  not  one  proposition  just  as  fair  as  the  other? 

Now,  gentlemen,  I  did  not  intend  to  speak  on  this  subject,  but  I  feel  that 
the  measure  is  one  which  carries  in  it  a  grave  danger.  It  is  opening  the 
door  and  placing  it  in  the  power  of  the  Legislature  to  define  such  vocations 
or  occupations  as  it  chooses.  It  is  a  reversal  of  policy,  and  the  gain  which 
would  be  obtained  from  it  is  not  commensurate  with  the  danger  which  it 
embraces.  Too  many  years  we  have  labored  in  this  State  to  bring  about 
honest  elections  to  have  any  measure  come  in  now  of  this  kind,  seeking 
to  confer  a  special  privilege  on  a  certain  class  of  voters  which  might,  con- 
ceivably —  nay,  probably  would  —  be  a  serious  danger  to  the  continuance 
of  that  policy.     I  hope  that  Mr.  Westwood's  amendment  will  be  adopted. 

Mr.  Low  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Low. 

Mr.  Low  —  Mr.  Chairman,  I  cast  my  first  ballot  in  the  city  of  Brooklyn 
in  1871.  On  that  day  at  the  polling  place  directly  across  the  street,  five 
hundred  ballots  were  put  in  the  ballot-box  before  the  voting  began.  As  a 
result  of  that  incident,  and  others  not  very  different  from  it,  the  first 
Registration  Law  of  the  city  of  Brooklyn,  and  I  think  the  first  Registra- 
tion Law  in  the  State,  was  passed  the  following  year,  1872.  Ever  since 
that  time  we  have  been  striving  to  improve  the  system  of  personal  regis- 
tration in  the  large  cities  so  as  to  make  elections  reasonably  fair.  1  confess 
that  I  have  listened  to  this  suggestion  with  a  great  sense  of  fear.  It  may 
be  unreasonable,  but  it  is  the  result  of  a  lifetime  spent  in  the  consideration 
of  the  questions  involved,  as  I  think,  in  this  proposed  amendment. 

When  it  was  suggested  that  special  classes  might  be  exempted  from  the 
necessity  of  personal  registration,  there  was  a  certain  appearance  of  justice 
about  the  situation.  Yet  I  feel  that  even  in  that  form  we  should  have  come 
in  contact  —  we  would  come  in  contact  w  ith  the  quality  in  human  nature 
which  is  illustrated  by  an  anecdote  I  heard  of  a  little  boy  not  long  ago. 
He  was  asked  how  old  he  was.  He  said  that  with  his  parents  on  the  train 
he  was  four,  at  school  he  was  six,  at  home  he  was  five.  And  I  think  there 
might  be  a  great  many  commercial  travelers,  a  great  many  actors,  a  great 
many  railroad  men,  for  the  purposes  of  absentee  registration,  who  would 
know  nothing  whatever  of  those  occupations  on  any  other  day  of  the  year. 
I  feel,  as  Mr.  O'Brian  has  expressed  himself,  that  every  argument  that  there 
is  in  favor  of  absentee  registration  can  be  made  just  as  strongly  for  absentee 
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voting.  It  seems  to  me,  sir,  that  this  suggestion  opens  the  door  for  such 
changes  in  our  registration  laws  as  they  affect  the  cities  of  the  State 
as  would  be  fatal.  It  may  not  be  as  wide  as  a  church  door,  nor  as  deep  as 
a  well,  but  it  would  be  enough.  My  instinct  is  against  it;  my  judgment 
is  against  it.  If  it  is  adopted,  in  my  belief  the  time  is  measurably  near 
when  all  the  efforts  of  all  these  years  to  obtain  fair  elections  in  the  centers 
of  population  will  have  proved  to  have  been  made  in  vain. 

Mr.  Deyo  —  Mr.  Chairman. 

The  Chairman  —  Mr.   Deyo. 

Mr.  Deyo  —  I  certainly  would  not  advocate  the  passage  of  any  measure 
that  I  believed  to  tend  in  any  way  to  let  down  the  bars  with  respect  to  illegal 
voting.  I  don't  think  that  danger  need  be  apprehended  in  this  bill,  if  the 
amendments  which  I  am  about  to  propose  are  adopted. 

It  is  a  fact,  Mr.  Chairman,  and  gentlemen  of  the  conunittee,  that  there 
are  in  all  of  our  cities  a  great  many  voters  who  are  traveling  men.  Those 
are  the  ones  in  whom  I  am  particularly  interested.  I  know  more  traveling 
men  than  I  do  actors.  I  have  never  had  the  experience  in  politics  which 
Delegate  Low  has  so  graphically  described. 

Now,  these  traveling  men  are  frequently  away  in  different  states  of  the 
Union  in  the  pursuit  of  their  business,  and  traveling  men,  as  a  rule,  are  very 
anxious  to  exercise  the  privil^e  of  franchise;  whether  they  vote  the  Demo- 
cratic ticket,  or  the  Republican  ticket,  or  the  Progressive  ticket,  or  any 
other  ticket,  they  are  very  anxious  to  be  aroimd  on  election  day.  That  is 
universally  the  case,  I  believe,  with  commercial  travelers. 

We  have  provided,  or  this  Convention  will  provide  that  the  last  day  of 
registration  shall  be  pushed  back  so  that  it  will  give  fifteen  days,  at  least, 
before  election  day,  and  that  means  that  these  traveling  men  will  be  com- 
pelled to  come  home  to  register  and  then  remain  home,  perhaps,  two  weeks, 
in  order  to  vote  on  election  day. 

The  suggestion  which  I  have  to  offer  is  this:  In  the  first  place,  I  would 
limit  this  privilege  of  registering  without  personal  applicatibn  to  those 
electors  —  to  an  elector  entitled  to  vote  in  such  district  and  who  voted 
therein  at  the  last  preceding  annual  election. 

Now,  that  identifies  him.  If  a  man  voted  in  his  election  district  last  year 
then  he  may,  to  comply  with  the  provisions  of  law,  be  permitted  to  register 
without  personal  attendance,  at  the  next  election.  I  am  not  in  favor  of  the 
provision  in  the  pending  bill,  in  line  5,  included  in  the  words,  "to  be  desig- 
nated and  defined."  It  seems  to  me  that  that,  as  has  been  suggested,  would 
throw  the  door  open  to  definitions,  to  bills  in  the  Legislature  to  exclude  or 
include  this  and  that  and  the  other  class  of  people. 

I  do  not  know  as  it  makes  any  difference  what  the  man's  occupation  is. 
If  his  business  is  such,  if  his  necessary  duties  are  such  outside  of  the  county 
in  the  pursuit  of  his  regular  vocation  or  occupation  will  occasion  his  absence 
at  the  time  of  the  registration,  it  seems  to  me  he  ought  to  be  brought  within 
the  provisions  of'  this  act. 

There  is  also  another  class  of  people  who  should  be  included,  and  that  is 
the  student  who  is  away  at  college,  and  by  eliminating  these  words  which  I 
have  mentioned,  the  bill  becomes  broad  enough  to  include  these  people. 

There  is  one  other  provision  which  I  think  is  ample  in  this  bill,  but  at  the 
same  time  I  think  it  should  be  expressly  provided  for. 


Mr.  J.  G.  Saxe  —  Will  the  gentleman  yield  for  a  question? 

Mr.  Deyo  —  Certainly. 

Mr.  J.  G.  Saxe  —  Did  the  gentleman  say  he  has  some  new  language  to 
bring  the  college  student  in,  or  is  he  going  to  accept  my  amendment? 

Mr.  Deyo  —  I  will  get  the  college  student  in  by  simply  using  the  expres- 
sion "  whose  necessary  duties  outside  of  the  county  in  the  pursuit  of  a  regu- 
lar vocation  or  occupation  ",  and  I  will  leave  out  the  words  "  to  be  desig- 
nated and  defined  **. 

Mr.  J.  G.  Saxe  —  Then  you  are  going  to  accept  my  first  amendment? 

Mr.  Deyo  —  I  have  forgotten  what  amendment  you  introduced,  but  the 
language  I  propose  is  the  language  which  was  last  under  discussion. 

I  would  also  make  another  provision  at  the  end  of  the  sentence,  italicised 
portion,  "  proper  proof  by  such  elector  of  the  foregoing  facts  being  required  '*, 
I  would  insert,  "  proper  proof  by  affidavit  by  such  elector  of  the  foregoing 
facts  being  required  ".  So  what  do  you  have  ?  You  would  have  under  this 
provision  in  the  first  place,  in  order  to  entitle  a  man  to  be  registered  without 
making  personal  application,  it  would  have  to  be  a  person  who  voted  at  the 
district  at  the  last  preceding  annual  election;  it  would  also  require  him  to 
furnish  proof  by  affidavit  and  file  it  with  the  Board  of  Registration  and  mak- 
ing proof  of  those  facts  and  the  further  facts  now  required  by  law  to  be 
stated,  by  men  making  application  to  register.  In  other  words  I  go  to  the 
election  board  in  my  district  and  I  am  obliged  to  answer  certain  questions, 
my  age;  place  of  residence  and  how  long  I  have  lived  there;  whether  I  am 
white,  brown  or  mulatto  and  other  information  of  that  character.  I  am 
required  to  answer  these  questions  and  subscribe  my  name  to  them. 

Now,  gentlemen  of  the  committee,  and  Mr.  Chairman,  it  seems  to  me  that 
if  we  could  require  of  the  absentee  voter  the  same  proof  by  affidavit,  that  is 
required  there,  the  statements  sworn  to,  there  would  be  no  danger  whatever 
of  any  illegal  voting. 

There  is  one  other  suggestion  I  have  to  make,  that  is  the  word  "  but " 
should  be  stricken  out  on  line  1,  page  2,  and  the  words  "  except  that  all  '* 
should  be  inserted  in  the  place  of  "  but ".  These  suggestions  which  I  have 
made  are  provided  in  the  Proposed  Amendment  which  I  now  hand  up,  and, 
Mr.  Chairman,  I  ask  leave  to  withdraw  the  previous  amendments  which  I 
have  offered. 

The  Chairman  —  The  delegate  asks  leave  to  withdraw  the  Proposed  Amend- 
ments presented  by  him.  Without  objection  those  amendments  will  be  with- 
drawn. 

Mr.  Deyo  —  Mr.  Chairman,  may  the  Clerk  read  ? 

The  Secretary  —  By  Mr.  Deyo.  To  amend  by  striking  out  from  page  2,  line 
1,  beginning  with  the  word  "  but  **  and  including  the  word  "  required  ",  line  7, 
and  insert  "  except  that  permission  may  be  made  for  registration  therein  at 
the  first  meeting  of  the  officers  having  charge  of  the  registry  of  electors, 
without  personal  application,  of  an  elector  entitled  to  vote  in  such  district 
and  who  voted  therein  at  the  last  preceding  general  election,  whose  necessary 
duties  outside  the  county  in  the  pursuit  of  a  regular  vocation  or  occupation 
will  occasion  his  absence  therefrom  during  the  several  meetings  of  such 
officers,  proper  proof  by  affidavit  of  such  elector  of  t^*e  foregoing  facts  and  of 
the  further  facts  required  by  law  to  be  stated  by  an  elector  making  personal 
application  for  registration  being  required." 
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Mr.  Deyo  —  Mr.  Chairman,  I  would  ask  to  have  the  word  "  annual "  erased 
and  the  word  "general"  inserted  in  place  of  the  word  "annual". 
Mr.  Parsons  —  Mr.  Chairman,  I  offer  the  following  amendment. 
The  Chairman  —  The  Secretary  will  please  read. 

The  Secretary  —  By  Mr.  Parsons:  On  page  2,  strike  out  line  7  and  insert 
"  upon  such  proof  and  under  such  conditions  as  shall  be  prescribed  by  law  ". 
Mr.  Parsons  —  Mr.  Chairman,  this  amendment  which  has  been  reported  by 
the  Committee  providing  for  absentee  registration  will  be  liable  to  great  abuse 
unless  it  is  most  carefully  safe-guarded.  The  only  safe-guard  set  forth  in  the 
amendment  as  reported  is  that  contained  in  line  7  which  says  that  there 
shall  be  "proper  proof  by  such  elector  of  the  foregoing  facts",  that  is,  the 
facts  as  to  his  necessary  duties  outside  of  the  county  in  the  pursuit  of  his 
regular  vocation  or  occupation.  But  mere  proof  of  those  facts  will  not  be  a 
protection.  Of  course,  in  addition,  we  would  have  the  facts  from  him  which 
the  elector  registering  personally  must  give,  but  even  those  would  not  be 
sufficient  and  I  have  offered  this  amendment  so  it  would  make  it  perfectly 
clear  that,  if  absentee  registration  is  to  take  place,  then  the  Legislature  can 
call  for  any  proof  it  sees  fit,  impose  any  conditions  it  sees  fit,  and  the  proof 
would  be  in  addition  to  the  ordinary  proof  required  of  electors  registering 
personally. 

Now  the  question  of  identification  would  be  very  difficult.  I  believe  that 
if  absentee  registration  is  to  be  provided,  it  will  probably  be  necessary  in 
the  law  to  require  that  at  some  time  in  the  year,  within  two  or  three  months 
before  election  day,  those  who  are  to  register  in  this  way  are  to  appear  per- 
sonally. Give  them  a  certain  length  of  time  and  let  them  appear  at  police 
headquarters,  or  something  like  that,  so  their  identification  can  be  made 
certain.  What  is  the  difficulty  which  we  have  in  New  York  city  when  we 
try  to  verify  the  registration  lists?  We  have  to  see  the  man.  You  go  to  the 
house  —  "He  is  not  here".  Now,  imless  you  have  means  of  identification, 
how  are  you  going  to  be  able  to  tell  when  election  day  comes  that  the  person 
who  comes  to  vote  is  the  person  who  registers?  We  know  that  in  many  in- 
stances it  has  been  a  common  thing  in  times  past  for  people  having  houses 
to  be  given  names  of  people  to  be  registered  from  those  houses  and  when 
some  one  was  sent  around  to  identify  the  person,  the  answer  of  the  maid  who 
came  to  the  door  was,  "Well,  he  is  not  here  now;  he  is  away  on  business." 
Now  if  we  are  to  have  this  absentee  registration,  we  must  have  it  so  safe- 
guarded that  no  such  game  as  that  can  be  put  over. 

Now  I  wish  to  call  the  attention  of  the  Committee  to  another  amendment 
which  is  pending,  an  amendment  which  is  proposed  by  my  friend,  Mr.  A.  E. 
Smith  of  New  York.  It  is  a  very  brief  amendment.  His  amendment  inlSrts 
after  the  word  "only"  on  the  top  of  page  2,  the  words  "unless  otherwise 
provided  by  law"  and  strikes  out  everything  else.  Now  that  would  make 
the  section  read  that  in  cities  and  villages  having  five  thousand  inhabitants 
or  more,  according  to  the  last  preceding  State  enumeration  of  inhabitants, 
"electors  shall  be  registered  upon  personal  application  only  unless  other- 
wise provided  by  law  ".  Now  it  is  only  necessary  to  call  the  attention  of  this 
Committee  to  the  amendment,  I  suppose,  to  dispose  of  it. 

But  the  illustration  which  Mr.  Low  has  given  should  be  a  warning  to  us. 
Let  me  give  you  a  more  recent  illustration.  The  Legislature  of  1908  passed 
a  law  which  required  an  elector  to  sign  when  he  registered  and  sign  again 
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when  he  voted.  That  signature  law  cut  down  the  registration  in  the  Assem- 
bly districts  which  are  south  of  Fourteenth  street  in  New  York  city  by  10,000 
in  that  election. 

Mr.  C.  NicoU  —  Mr.  Chairman. 

The  Chairman  —  Mr.  NicoU. 

Mr.  C.  NicoU  —  I  agree  thoroughly  with  what  Mr.  Parsons  says  and,  agree- 
ing as  I  do,  I  am  naturally  opposed  to  this  amendment.  It  starts  out  to  do 
the  same  thing  as  the  other  gentlemen  have  done  to  break  down  the  safe- 
guards that  are  being  gradually  built  up  around  the  elective  franchise.  Now, 
I  am  not  looking  at  this  matter  from  the  standpoint  of  a  birds-eye  view  of 
the  case.  1  have  had  experience.  I  do  not  take  the  philosof^cal  air  of  the 
ex-chairman  of  the  Republican  State  Committee,  nor  do  I  look  at  it  with  the 
attitude  of  Mr.  Low,  who  has  not  had  so  much  recent  experience  in  this,  but 
I  take  the  opposite  view,  the  worms-eye  view,  a  view  at  close  hand.  For 
several  years  I  was  election  district  captain  in  a  district  \diere  there  were 
not  enough  respectable  men  of  either  party  or  any  party  to  make  up  a  com- 
mittee in  this  Constitutional  Convention,  where  the  percentage  of  change 
^rom  year  to  year  in  the  district  varied  between  15  and  20  per  cent  of  the 
total  registration  there.  And  our  great  safeguard  —  and  one  of  the  great 
saf^^ards  we  had  was  the  opportimity  when  men  came  in  to  register,  to  look 
them  over  to  see  what  they  looked  like,  to  see  what  sort  of  feUows  they  looked 
like,  and  to  compare  them,  and  after  you  take  down  their  description  to  go 
around  and  caU  on  them  and  see  if  they  absolutely  and  really  live  there. 
Now  all  these  other  methods  proposed  —  filing  of  an  affidavit.  Instead  of 
the  personal  contact  that  the  election  officials  or  the  toll  watchers  or  the 
captains  of  the  party  have,  what  do  you  get?  You  get  a  soulless  affidavit. 
That  is  all,  probably  made  out  on  a  blank  form,  furnished  by  the  Depart- 
ment of  Election.  You  don't  know  whether  that  man  —  what  his  description 
is,  whether  he  has  a  Koman  nose,  or  whether  he  has  got  a  lisp,  or  whether 
he  talks  with  a  German  accent,  or  what  the  color  of  his  hair  is,  and  when 
you  call  on  him  to  see  if  he  really  lives  at  the  place  he  says  he  does,  and 
climb  up  the  six  or  seven  flights  of  stairs  you  always  have  to  climb  in  New 
York  city,  to  find  the  reluctant  voter,  you  find  that  he  is  not  there;  gone 
away  J  filed  his  affidavit  and  does  not  have  to  turn  up;  and  the  result  is  that 
you  never  see  the  man  who  is  going  to  vote  until  he  walks  in  on  election  day 
and  says  he  has  registered  by  mail  and  is  entitled  to  vote. 

Anything  you  are  going  to  do  to  change  the  present  system  is  pretty 
dangerous.  If  you  limit  it  to  traveling  salesmen,  I  have  no  objection,  the 
Lord  knows,  as  long  as  you  can  confine  it  to  traveling  salesmen.  But  how 
can  you  confine  it  to  traveling  salesmen?  How  can  you  confine  it?  And 
when  it  comes  down  to  the  last  analysis,  this  is  —  the  amendments  that  have 
been  otfered  are  exactly  —  the  same  fault  exists  with  them  as  Mr.  Parsons 
criticises  with  regard  to  Mr.  A.  E.  Smith's  amendment.  They  are  such  as 
the  Legislature  may  provide.  If  Mr.  Parsons  or  Mr.  Wickersham  or  the 
gentleman  who  is  to  extend  this  right  of  absentee  voting  will  write  into  the 
law,  into  the  Constitution,  the  safeguard  they  propose,  why,  that  is  one 
matter;  but,  as  a  matter  of  fact,  you  are  turning  it  over  to  the  Legislature 
and  making  necessary  only  such  proof  as  the  Legislature  may  provide. 

Now,  take  the  question  of  passports  mentioned  here  to-night  as  the 
reason  why  we  should  extend  a  similar  system  here.    And  I  would  be  very 
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glad,  if  they  want  to  extend  absentee  registration,  if  they  would  extend  the 
same  system  that  is  necessary  to  get  a  passport  from  the  United  States 
government.    It  is  harder  to  get  a  passport  than  it  is  to  register  to  vote. 

You  have  to  have  your  photograph  taken  two  or  three  times,  and  when 
you  get  it  taken,  you  don't  go  to  a  convenient  polling  place  in  the  neighbor- 
hood. You  go  to  the  United  States  Court  and  appear  before  a  commissioner, 
and  he  has  you  fill  out  an  application  blank,  and  the  application  blank  is 
sent  to  Washington,  and  then  you  pay  a  dollar,  and  sometimes  you  get  a 
passport  with  your  picture  on  it. 

Mr.  Westwood  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  question  ? 

The  Chairman  —  Will  the  gentleman  yield  to  Mr.  Westwood  for  a  ques- 
tion? 

Mr.  C.  Nicoll  — Yes. 

Mr.  Westwood  —  Is  it  not  true  that  there  are  some  indictments  pending 
now  in  regard  to  fraud  in  obtaining  passports? 

Mr.  C.  Nicoll  —  Yes,  it  is  true  that  there  are  some  indictments  now  pend- 
ing. 

And  now,  gentlemen,  we  are  proposing  to  shift  this  matter  over  to  the 
Legislature  and  turn  the  whole  matter  over  to  them  and  allow  them  to  say 
what  is  a  commercial  traveler,  what  class  it  shall  be  extended  to,  who  is 
a  student  and  under  what  circumstances  he  shall  be  entitled  to  vote.  I 
think  it  is  very  dangerous  in  view  of  the  progress  the  State  has  made  in 
getting,  in  bringing  about  honest  and  plain  elections. 

Mr.   Hinman — ^Mr.   Chairman. 

The   Chairman  —  Mr.   Hinman. 

Mr.  Hinman  —  I  have  been  one  of  those  who  for  several  years  have  thought 
that  something  should  be  done  in  the  way  of  providing .  special  registration 
for  this  very  class  of  citizens  who  find  that  their  business  or  occupation  was 
going  to  take  them  away  from  their  homes  on  the  regular  days  of  registra- 
tion; and  I,  in  1913,  provided  or  drafted  a  bill  upon  that  subject  and  for 
that  very  purpose,  and  I  remember  very  well  considering  the  matter  in  some 
detail  and  considering  the  constitutional  provisions  which  were  involved;  and 
I  remember  also  very  well  the  objections  which  were  laimched  against  the 
proposition  that  was  submitted  to  the  Legislature  at  that  time;  and  that 
was  that  we  could  not  provide  for  this  special  registration  without  personal 
application  and  that  it  was  necessary  that  we  should  do  it  with  personal 
application  and  in  addition  to  that  that  we  should  provide  for  it  after  the 
regular  registration  had  been  concluded. 

You  will  find  by  examining  the  Constitution  that  it  is  perfectly  possible 
to  provide  under  the  existing  Constitution  for  doing  justice  to  these  groups 
without  a  single  amendment. 

Section  6  of  Article  II  provides  only  that  registration  boards  shall  be  bi- 
partisan. We  have  in  the  State  to-day  a  bi-partisan  board  of  elections  in 
every  county  and  one  in  the  city  of  New  York;  and  the  scheme  that  was 
contemplated  and  has  been  considered  by  the  Legislature  in  the  last  two 
years  has  been  to  provide  that  these  boards  of  elections  in  each  county  and 
in  the  city  of  New  York  should  constitute  for  this  purpose  a  board  of  regis- 
tration sitting  upon  special  days  prior  to  the  regular  registration  day  for 
the  purpose  of  accommodating  these  commercial  travelers  who  could  foresee 
the  fact  that  they  were  going  to  be  absent  from  the  State  upon  a  trip  dur- 
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ing  the  regular  days  of  registration;  college  students  who  prior  to  leaving 
for  college  could  foresee  the  fact  that  they  were  going  to  be  away  at  college 
at  the  time  of  the  regular  days  of  registration;  the  aotor;  the  federal  em- 
ployees' who  return  here  in  the  summer  time  upon  their  vacation,  who  can- 
not get  away  but  who  could  register  personally  before  this  bi-partisan 
board  of  elections  in  each  county  before  leaving  again  for  Washington  after 
their  vacation  had  expired;  and  railroad  employees;  or  any  other  group, 
who,  with  the  exercise  of  a  slight  degree  of  forethought,  could,  by  making 
personal  application,  under  such  a  statute  as  that,  provide  for  their  regis- 
tration, and  which  could  be  amply  safeguarded. 

I  have  here  the  bill  that  was  introduced  in  the  Legislature  and  that  bill 
was  not  passed  upon  with  approval,  not  because  it  could  not  be  successfully 
done  and  within  the  terms  of  the  Constitution,  but  because  they  desired 
to  have  this  special  registration  after  the  regular  days  of  registration  had 
expired  and  because  they  wanted  in  addition  to  that  to  do  it  without  per- 
sonal application. 

Mr.  J.  G.  Saxe  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Hinman  has  the  floor. 

Mr.  J.  6.     Saxe  —  I  thought  the  gentleman  had  finished. 

Mr.  Hinman  —  I  see  that  the  time  is  limited.  I  will  not  go  over  the 
details  of  this  bill,  but  I  think  that  it  is  perfectly  possible  under  the  exist- 
ing Constitution  to  provide  for  ample  protection  against  this  injustice  to  all 
of  these  groups  of  citizens. 

Mr.  Barnes  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Barnes. 

Mr.  Barnes  —  Will  the  gentleman  yield  for  one  questicm? 

The  Chairman  —  Will  the  gentleman  yield  to  Mr.  Barnes  for  a  question  ? 

Mr.  Hinman  —  Yes. 

Mr.  Barnes  —  How  do  you  adjust  the  ■  matter  in  relation  to  the  thirty  days 
residence  in  the  election  district  if  you  have  a  day  of  registration  in  the 
summer  ? 

Mr.  Hinman  —  Well,  I  assume  that  that  might  be  a  matter  to  be  brought 
before  the  attention  of  the  regular  registration  board  when  the  matter  is 
certified  to  the  registration  board  of  the  election  district  before  the  regular 
days  of  registration,  or  at  the  time  of  the  regular  days  of  registration. 

Mr.  Barnes  —  You  do  not  consider  it  insurmountable? 

Mr.  Hinman  —  I  do  not. 

Mr.  A.  E.  Smith  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Smith. 

Mr.  A.  E.  Smith  —  Inasmuch  as  parts  of  my  amendment  before  the  Suf- 
frage Committee  is  included  in  this  general  proposition,  I  certainly  have  a 
small  interest  in  it.  I  am  not  going  to  renew  or  refer  to  what  I  said  the  other 
night  when  I  ofl'ered  my  amendment.  What  I  said  is  on  the  Record  and  I 
stand  for  it  now,  to-night,  and  I  believe  it  to  be  true. 

But  when  this  Record  is  read,  some  of  the  men  that  make  statements  about 
the  disposition  of  bills  before  us  might  be  surprised  by  what  they  are  able  to 
read  there. 

Mr.  O'Brian  from  Erie  and  Mr.  Low  from  New  York,  both  said  that  it 
took  a  great  many  years  to  get  this  vigorous  code  of  election  laws  written 
into  the  statute  law  of  the  State  that  so  well  safeguard  our  elections. 
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That  has  all  been  done  by  the  Legislature,  and  how  can  anybody  in  view 
of  those  expressions  say  that  it  is  not  safe  to  trust  this  question  to  the 
Legislature. 

Ihey  have  built  it  up.  Is  it  natural  or  fair  to  assume  that  in  the  opera- 
tion of  taking  care  of  this  particular  thing  they  are  going  to  proceed  to  tear 
down?  That  is  not  sensible.  I  think  that  that  will  be  perfectly  safeguarded 
by  the  Legislature  if  it  is  given  the  power  to  deal  with  the  question. 

Now  I  could  not  let  anything  go  into  this  record  about  that  tremendous 
falling  off  in  the  vote  south  of  Fourteenth  street  without  having  some  little 
explanation  on  a  page  nearby  where  that  was  said. 

Now  the  signature  law  was  passed  in  1907  in  extraordinary  session  after 
it  had  been  defeated  in  the  Senate  by  the  votes  of  some  upstate  Republicans 
that  had  some  little  spirit  of  fairness,  some  men  who  thought  they  had  just 
about  gone  the  limit  in  imposing  upon  the  voters  of  New  York,  and  that  to 
catch  the  one  or  two  dishonest  men  who  used  their  privilege  to  vote  as  a  com- 
modity, all  the  honest  citizens  must  thereby  be  harassed,  annoyed,  bothered  and 
pestered  and  pounded  and  dragged  and  pulled  to  death  in  order  that  the 
authorities  may  find  one  or  two  which,  by  the  way,  they  never  find  anyway. 

Now,  the  great  falling  off  happened  in  the  next  election.  Let  me  just  inform 
the  gentleman  from  New  York  that  that  falling  off  south  of  Fourteenth  street 
was  due  entirely  to  the  removal  of  over  three  hundred  tenement  houses  to 
make  way  for  the  Delancey  street  bridge  and  the  bridge  that  ends  at  the 
Bowery,  through  a  very  thickly  settled  district. 

Mr.  Parsons  —  May  I  ask  the  gentleman  if  therie  was  enough  population  in 
those  houses  to  make  up  for  this  falling  off  in  votes? 

Mr.  A.  E.  Smith  —  Yes,  sir. 

Mr.  Parsons  —  Oh,  I  beg  your  pardon;  there  was  not. 

Mr.  A.  E.  Smith  —  Let  me  say  there  is  a  falling  off  every  year  in  the 
registration  south  of  Fourteenth  street.  There  was  a  falling  off  in  1908. 
There  was  a  falling  off  in  1909,  and  in  1910,  and  1911,  and  1912,  and  it  must 
be  understood  by  the  gentlemen  that  if  the  Bronx  is  going  to  continue  to 
grow,  if  Brooklyn  is  going  to  grow.  Queens  and  Richmond  growing  too,  in 
voters,  they  cannot  all  be  inunigrants  that  go  to  those  other  counties,  they 
must  come  from  New  York.  And  where  do  they  come  from?  From  the  lower 
end  of  the  city,  because  it  is  more  difficult  to  find  quarters  in  the  lower  end 
of  the  city  than  it  was  a  few  years  ago.  Nowadays,  when  a  man  meets  with 
a  little  prosperity  he  doesn't  want  to  live  down  in  our  neighborhood  any  more, 
even  if  he  is  only  appointed  to  the  Police  Department  or  the  Fire  Department, 
our  neighborhood  isn't  good  enough  for  him  any  more  and  he  goes  over  to 
Brooklyn  where  he  can  have  hot  and  cold  folding  doors.     (Laughter.) 

Mr.  Parsons  —  Will  the  gentleman  yield  for  a  question? 

Mr.  A.  E.  Smith  — Yes. 

Mr.  Parsons  —  Is  the  gentleman  aware  that  the  registration  in  his  own 
Assembly  District  was  larger  in  1908  than  it  was  in  1910? 

Mr.  A.  E.  Smith  —  Yes,  that  is  always  so  in  a  presidential  year. 

Mr.  Parsons  —  And  that  was  a  presidential  year  ? 

Mr.  A.  E.  Smith  — I  thought  you  said  1910? 

Mr.  Parsons  — I  thought  I  said  1908?     I  meant  1908. 

Mr.  A.  E.  Smith  —  That  does  not  mean  anything,  sometimes  one  crusade  in 
the  Health  Department  has  been  known  to  close  up  four  lodging  houses  on 
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Park  Row  with  two  hundred  and  fifty  to  three  hundred  men  in  each  house. 
I'hey  come  up  there  and  decide  that  the  inside  partitions  have  got  to  be  taken 
out  to  comply  with  some  of  the  fire  regulations  and  they  move  away  from 
l^ark  Row,  and  you  will  find  a  corresponding  increase  in  the  First  Assembly 
District  when  they  leave  the  Second,  and  they  are  back  again  the  next 
year. 

Now  the  gentleman  knows  where  all  this  talk  about  the  voting  down  town 
comes  from.  He  knows  that  three  or  four  gentlemen  who  gel  around  the 
green  table  in  the  Union  League  Club,  because  they  only  live  two  men  in  a 
house  themselves,  they  cannot  understand  how  there  can  be  40  men  living  In 
one  house  —  and  where  do  they  send  for  their  information  ?  They  send  down 
to  the  old  Fifth  Republican  district,  the  district  that  when  we  all  started 
in  politics  in  New  York  we  were  taught  was  the  home  of  the  original  Phila- 
delphia Repeaters. 

But  the  owner  of  the  amendment  desires  to  get  in  before  the  time  is 
over.  I  could  talk  indefinitely  on  this  subject  but  I  would  just  like  to  have 
the  measure  right. 

Mr.  J.  G.  Saxe  —  Mr.  Chairman,  in  view  of  the  fact  that  the  time  has  been 
extended  fifty  minutes  I  would  like  to  speak  very  briefly  for  the  proponents 
of  this  proposal. 

Now  this  bill,  as  pointed  out  a  day  or  two  ago,  contains  a  number  of  propo- 
sitions and  as  far  as  I  can  ascertain  there  is  absolutely  no  objection  to  any 
of  the  diflferent  provisions  on  the  first  page  and  to  which  I  will  address  my 
argument. 

As  to  the  question  of  residence,  the  voting  of  absentee  voters,  that  appears 
to  be  the  only  controversial  question  and  I  want  to  tell  the  Convention  that 
I  have  not  been  approached  by  any  Federal  oflicer,  any  commercial  traveler, 
any  actor  or  any  man  of  any  class.  I  have  r^arded  this  Convention  as  an 
important  duty.  The  President  assigned  me  to  the  Committee  on  Suffrage. 
1  could  not  find  it  safe  to  vote  for  a  number  of  the  bills  introduced.  I  heard 
the  advocates  who  came  in  behalf  of  all  these  different  classes  of  citizens. 
Along  with  my  fellow  committeemen  and  with  Mr.  Louis  Marshall  who  came 
to  our  help  in  trying  to  work  out  a  satisfactory  bill,  and  with  the  bill 
drafting  department  and  General  Wickersham  with  whom  we  kept  in  con- 
stant consultation,  we  prepared  the  provision  which  was  virtually  unani- 
mously reported  out  by  the  Committee  on  Suffrage  and  which  is  now 
unanimously  before  you  to-night. 

Now  I  cannot  discuss  any  subject  in  relation  to  absentee  registration  if  I 
am  going  to  be  met  with  such  an  argument  as  Mr.  0*'Brian  of  Buffalo  handed 
out  to-night  in  saying  that  the  next  step  to  absentee  registration  was  absentee 
voting.     It  has  absolutely  nothing  to  do  with  it. 

The  only  case  of  absentee  voting  that  the  State  of  New  York  has  ever 
recognized  was  in  the  case  of  war,  with  war  ballots  where  the  absentees  are 
gathered  together  in  a  camp,  and  have  the  same  precautions  as  at  home, 
presided  over  by  an  officer  of  the  regiment,  and  where  the  boxes  are  sealed, 
where  war  ballots  are  voted  and  where  the  whole  boxes,  under  due  pre- 
cautions, are  sent  back  to  the  home  districts.  That  is  the  only  kind  of  ab- 
sentee voting  which  this  State  has  ever  recognized  and  it  will  be  a  long 
time  in  my  opinion  before  any  Constitution  ever  permits  any  such  thing  as 
absentee  voting  by  men. 
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Now  we  have  had  quite  a  considerable  controversy  as  to  the  form  of  this 
Proposed  Amendment.  I  have  already  adverted  to  the  fact  that  I  venture 
to  say  we  have  spent  a  hundred  hours,  different  ones  of  us,  working  together 
back  and  forth  trying  to  arrive  at  a  form  which  would  be  safe.  I  was  in- 
formed by  the  iBill  Drafting  Department  that  they  thought  they  had  done 
better  on  this  than  on  any  other  piece  of  work  of  the  same  size  they  had 
attempted,  and  we  have  all  of  us  worked  back  and  forth.  I  was  not  par- 
ticularly interested,  but  I  have  taken  it  back  to  one  and  another  and 
attempted  to  arrive  after  a  great  many  hours  work,  at  something  that  was 
satisfactory.  Now  the  diflSculty  with  Mr.  Lincoln's  bill,  which  is  before  us, 
as  an  amendment  and  which  is  one. of  the  amendments  which  were  before  the 
Committee  on  Suffrage,  was  that  it  opened  the  door  wide  to  everybody,  and 
we  did  not  know  whether  it  included  the  sick  and  infirm  and  disabled,  or 
whether  it  did  not  riddle  the  whole  election  law  from  end  to  end.  We  tried  to 
modify  that  safely  in  adequate  language  and  I  think  it  was  our  distinguished 
Chairman  who  suggested  to-night  "  designated  and  defined  ".  So  that  we  in 
framing  the  Constitution  would  not  have  to  go  into  the  question  of  details,  the 
question  of  definition,  but  that  we  could  require  the  Legislature  to  do  so  so 
that  the  particular  classes  —  for  this  right  is  only  needed  in  any  real  need  — 
in  the  particular  classes  and  particularly  those  classes  which  could  be  brought 
before  us  on  the  committees  —  the  commercial  travelers,  the  trainmen  actually 
engaged  on  trains;  the  college  students,  and  the  comparatively  small  group 
of  Federal  employees.  There  are  a  few  others  which  if  their  claims  become 
sufficiently  strong  to  the  Legislature  they  very  possibly  would  be  willing  to 
include.  But  those  are  the  big  classes  who  appeared  before  us  and  who 
undoubtedly  represent  no  less  than  50,000  citizens  of  the  State  of  New  York 
duly  qualied  to  vote  and  to  have  not  been  able  to  vote  because  they  do  not 
have  opportunity  to  get  back  at  the  time  of  registration. 

Now,  I  was  inclined  to  accept  Mr.  Deyo*s  original  amendment,  in  so  far  as 
I  was  concerned.  Mr.  Deyo  has  withdrawn  that  and  he  has  suggested  one 
that  provides  that  the  man  must  have  voted  the  year  before.  Well  a  great 
many  of  these  men  did  not  vote  last  year  and  they  will  be  virtually  dis- 
qualified under  that.  I  would  prefer,  if  we  are  going  to  have  a  further  re- 
striction than  that  suggested  at  the  end  of  this  article,  that  the  Committee 
of  the  Whole  should  accept  the  amendment  of  Mr.  Herbert  Parson,  which 
he  has  introduced  and  which  seems  to  add  a  little  bit  more  protection. 

Now  I  do  not  want  to  be  considered  as  talking  politics,  of  down  state  and 
upstate,  but  I  just  want  to  say  this  to  my  upstate  brothers.  I  think  I 
understand  the  two  situations  after  four  years  in  Albany,  but  600,000  voters 
in  New  York  don't  all  understand  it.  When  I  go  home  to  New  York  they 
say,  "  Of  course,  you  are  going  to  pass  a  bill  for  State-wide  personal  registra- 
tion so  that  we  will  all  be  equal."  And  I  have  to  tell  them  "  Oh,  no,  there 
will  be  no  State-wide  registration."  That  is  the  feeling  they  have.  They 
don't  understand  why  upstate  people  can  vote  without  registering  at  all 
while  down  in  New  York  and  in  the  other  cities  we  have  to  go  through  the 
elaborate  procedure  which  we  have.  Now  there  are  900,000  voters  outside 
of  Greater  New  York.  I  venture  to  say  that  of  those  there  are  200,000  who 
vote  without  registering  at  all.  Their  names  are  dropped  through  the  ceiling 
on  to  the  registration  desks  on  the  first  day  of  registration. 

After  hearing  Mr.  Wickersham  to-day  and  Mr.  Barnes  to-day,  I  could  not 
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help  feeling  that  they  had  hit  it  on  the  head  better  than  I  had  in  the  thought  I 
may  have,  that  in  dealing  with  these  50,000  voters  who  are  generally  divided 
into  three  or  four  classes,  you  are  not  conferring  any  privilege  on  them. 
You  are  merely  granting  equality  to  them,  the  same  equality  and  for  the  same 
reasons,  which  you  gentlemen  know  of,  that  you  do  not  require  personal 
registration  of  those  200,000  voters  upstate. 

Let  me  say  this,  let  me  make  this  distinction  clear;  as  to  those  200,000 
voters  up  State  in  villages  of  less  than  five  thou&and  inhabitants,  absolutely 
no  proof  is  required.  Their  names  can  be  put  upon  five  different  registration 
lists  if  they  have  as  many  residences,  although  I  assume  fhey  will  not  vote 
five  times.  Xow  here  we  have  the  strongest  kind  of  proof.  The  first  question 
you  ask  is,  what  about  identification.  Why,  on  the  first  day  of  registration, 
you  have  that  man's  signature  and  in  every  district  of  the  State,  in  villages 
of  five  thousand  inhabitants  or  more,  the  signature  law  to-day  prevails  and 
from  that  affidavit  filed  on  the  first  day  to  the  day  of  election  you  have 
those  two  signatures  to  compare  so  there  is  certainly  no  question  about 
identification.  And  then  when  you  come  to  the  details  required  by  the 
affidavit,  the  fact  whether  he  is  a  resident  or  not  can  be  checked  up,  not  from 
the  last  day  of  registration,  if  he  happens  to  walk  in  then,  but  here  you  have 
a  check  from  the  first  day  of  registration. 

Now,  gentlemen,  I  certainly  hope  that  this  proposed  amendment  will  go 
to  third  reading,  so  that  we  can  ascertain  if  there  is  really  any  sentiment 
against  it.  I  want  to  assure  you  that  I  have  been  working  for  this  amend- 
ment solely  as  a  lawyer  and  a  dutiful  member  of  this  Convention  endeavor- 
ing to  work  out  some  plan  which  will  look  after  these  fifty  thousand  voters 
who  I  think  should  be  treated  fairly. 

And  if  I  may  make  the  suggestion  to  the  Chair,  Mr.  Westwood  has  sug- 
gested to  me  that  he  has  proposed  to  strike  out  the  provisions  dealing  with 
absentee  registration  and  as  that  is  a  general  amendment  I  suggest  that  that 
be  taken  up  first. 

Mr.  Westwood  —  Mr.  Chairman,  is  there  any  objection  —  I  recognize  the 
rule,  but  is  there  any  objection  to  agreeing  to  vote  upon  the  general  amend- 
ment first?  Messrs.  Smith,  Lincoln,  Webber,  Deyo  and  Parsons  have  pro- 
posed amendments  dealing  with  the  particular  way  in  which  we  shall  accom- 
plish absentee  registration  while  I  myself  deal  with  the  broad  subject,  shall 
we  have  it  or  not. 

The  Chairman  —  The  debate  is  now  at  an  end  under  the  rule.  The  ques- 
tion is  whether  there  is  any  objection  to  having  the  vote  first  taken  on  Mr. 
Westwood's  amendment,  which  would  deal  generally  with  the  subject  of  elim- 
inating the  absentee  registration  provision. 

Mr.  J.  G.  Saxe  —  Mr.  Chairman,  if  I  may  rise  to  a  point  of  order. 

The  Chairman  —  The  gentleman  will  state  his  point  of  order. 

Mr.  J.  G.  Saxe  —  My  recollection  is  that  on  two  occasions  when  a  similar 
question  arose,  when  the  conservation  debate  was  on,  the  Chairmen  in  both 
cases,  without  making  any  requests,  ruled  that  the  general  amendment  should 
be  taken  up  first. 

The  Chairman  —  If  I  hear  no  objection,  that  will  be  my  ruling. 

Mr.  Parsons  —  Mr.  Chairman,  I  submit  that  those  amendments  which  go  to 
perfecting  this  amendment,  this  absentee  registration  amendment,  should 
first  be  taken  up. 
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The  Chairman  —  Then  I  understand  you  to  insist  upon  the  rule? 

Mr.  Parsons  —  I  insist  upon  the  regular  parliamentary  rule.    I  object. 

The  Chairman  —  The  first  amendment  is  that  of  Mr.  J.  G.  Saxe.  The  sec- 
retary will  please  read. 

The  Secretary  —  Pag^  2,  line  5,  after  the  word  "vocation"  insert  the 
words,  "or  occupation". 

The  Chairman  —  Those  who  are  in  favor  of  inserting  the  words  "  or  occu- 
piltion "  after  the  word  "  vocation  "  in  line  5,  page  2,  will  say  Aye.  Op- 
posed, No.    The  motion  is  carried. 

A.  Del^ate  —  Division. 

Hie  Chairman  —  The  next  is  that  of  Mr.  Lincoln. 

Mr.  Lincoln  —  Mr.  Chairman,  that  amendment  was  introduced  by  me  with 
the  idea  of  broadening  out  this  particular  proposition,  if  we  are  to  have  ab- 
sentee registration  at  all.  In  view  of  the  debate  which  has  since  occurred, 
I  am  perfectly  willing  to  withdraw  my  amendment  and  let  the  broad  prop- 
osition be  voted  upon,  upon  the  amendments  which  have  been  offered  subse- 
quently. 

The  Chairman  —  If  there  is  no  objection  to  the  withdrawal  of  Mr.  Lin- 
coln's amendment,  I  shall  take  it  for  granted  that  it  is  withdrawn  by  consent. 
There  being  no  objection,  it  is  withdrawn. 

The  next  is  that  of  Mr.  Webber. 

Mr.  C.  A.  Webber  —  Mr.  Chairman,  I  will  also  withdraw  mine. 

The  Chairman  —  Mr.  Webber  withdraws  his  amendment.  If  there  is  no 
objection  to  the  withdrawal  of  that  amendment,  it  is  to  be  deemed  with- 
drawn. 

Next  is  Mr.  A.  E.  Smith's  amendment. 

Mr.  A.  E.  Smith  —  I  ask  that  we  take  a  rising  vote  on  my  amendment, 
Mr.  Chairman.    I  want  tp  see  how  many  of  you  believe  in  honest  elections. 

Mr^  Bell  —  Mr.  Chairman,  as  I  am  opposed  to  the  proposed  amendment, 
as  well  as  any  amendment  thereto,  I  desire  to  be  excused  from  the  rising 
vote  on  the  amendment.    It  is  only  a  waste  of  time  to  coimt  me. 

The  Chairman  —  I  don't  think  that  practically  changes  the  matter. 

The  Clerk  will  read  Mr.  Smith's  amendment. 

The  Secretary  —  On  page  1,  strike  out  lines  10  and  11.  On  page  2,  after 
the  word  "  only  "  insert  "  unless  otherwise  provided  by  law."  Strike  out  all 
the  rest  of  page  2. 

TheOhairman  —  Will  you  please  read  it  as  it  will  read  as  amended?  It 
will  strike  out  the  words,  "  In  cities  and  villages  having  five  thousand  in- 
habitants or  more,  according  to  the  last  preceding  State  enumeration  of  in- 
habitants," leaving,  "The  electors  shall  be  registered  upon  personal  applica- 
tion only",  and  then  it  adds  —  what  is  the  next  one? 

The  Secretary  —  After  the  word  "only"  insert  "unless  otherwise  pro- 
vided by  law". 

The  Chairman  —  Those  who  are  in  favor  of  Mr.  Smith's  amendment  will 
rise.     Hie  gentlemen  will  be   seated.     Those   opposed  will   rise.     It   is  un- 
necessary to  count.    It  is  lost. 
The  next  is  Mr.  Westwood's  amendment. 

The  Secretary  —  On  page  2,  line  1,  strike  out  the  first  bracket  and  insert 
it  before  the  word  "voters".    Strike  out  the  balance  of  line  1  and  all  of 
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lines  2  to  7,  inclusive.     Page  2,  line  10,  strike  out  the  word  "  i>uch  "  and  all 
four  brackets. 

Mr.  Cullinan  —  Mr.  Chairman,  may  I  ask  the  Clerk  to  read  that  bill  as  a 
whole  now. 

The  Chairman  —  If  the  Clerk  will  read  the  words  that  are  eliminated  per- 
haps that  will  save  time.  It  strikes  out  the  words  "  but  provision  may  be 
made  for  registration  therein  at  the  first  meeting  of  the  officers  having 
charge  of  the  registry  of  electors,  without  personal  application,  of  an  elector 
whose  necessary  duties  outside  the  county  in  the  pursuit  of  a  r^ular  vocation 
to  be  designated  and  defined  will  occasion  his  absence  therefrom  during  the 
several  meetings  of  such  officers,  proper  proof  by  such  elector  of  the  fort^oing 
facts  being  required." 

Those  who  are  in  favor  of  the  amendment  of  Mr.  Westwood  will  say  Aye. 
Those  opposed.  No. 

Delegates  —  Division.     Division. 

The  Chairman  —  A  division  has  been  called  for.  Those  who  are  in  favor 
of  Mr.  Westwood's  amendment  will  rise.  The  gentlemen  may  be  seated. 
Those  who  are  opposed  to  the  amendment  will  rise.  The  gentlemen  will  be 
seated. 

The  motion  is  carried  by  a  vote  of  67  to  52. 

Mr.  J.  G.  8axe  —  I  think  our  amendment  has  been  disposed  of  and  I  move 
the  section  be  approved  as  amended. 

Mr.  Buxbaum  —  Mr.  Chairman. 

The   Chairman  —  Mr.   Buxbaimi. 

Mr.  Buxbaum  —  There  is  another  amendment  pending  before  this  House 
and  I  ask  the  clerk  to  read  it. 

The  Chairman  —  Does  that  relate  or  has  that  any  bearing  on  this  sub- 
ject? 

Mr.  Buxbaum  —  On  this  subject,  I  sent  it  up  to  the  clerk. 

The  Chairman  —  It  has  not  been  received,  and  we  haven't  it  on  the  record 
either. 

Mr.  Deyo  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Law's  amendment  is  the  next  one. 

Please  read  that. 

Mr.   Deyo  —  Mr.  Chairman. 

The  Chairman — Mr.  Deyo. 

Mr.  Deyo  —  The  amendment  which  I  propose,  substitutes  other  language  for 
this  language  which  has  been  stricken  out.  My  amendment  struck  out 
everything  that  is  stricken  out,  but  inserted  something  else. 

The  Chairman  —  Mr.  Law's  amendment  will  be  read. 

The  Secretary  —  By  Mr.  Law:  Amend  by  striking  out,  page  2,  line  1, 
all  the  amendment  beginning  with  the  word  "  only  "  and  ending  on  line  7, 
with  the  word  "required",  and  insert  in  the  place  of  the  matter  thus 
stricken  out  the  following :  "  by  affidavit  filed  with  the  registration  board 
and  the  Legislature  shall  prescribe  the  copy,  the  essential  provisions  and 
the  manner  of  filing  of  an  affidavit  which  shall  entitle  an  elector  to  be 
registered." 

Mr.  Law  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Law. 
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Mr.  Law  —  I  would  have  been  entirely  content  if  Mr.  Westwood's  amend- 
ment bad  carried. 

Mr.  Westwood  —  It  did  carry. 

Mr.  Law  —  Was  it  carried,  Mr.  Westwdod? 

Mr.  Westwood  —  Yes. 

Mr.  Law  —  What  is  left  for  us  then  T 

Mr.  Westwood  —  Nothing. 

Mr.  Law  —  I  withdraw  my  amendment  then. 

The  Chairman  —  Mr.  Law  withdraws  his  amendment. 

The  next  one  is  Mr.  Olcott's.    The  secretary  will  read. 

The  Secretary  —  By  Mr.  Olcott :     Page  2,  line  1  — 

Mr.  J.  G.  Saxe  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Saxe. 

Mr.  J.  G.  Saxe  —  On  Mr.  Olcott's  behalf  I  withdraw  the  amendment. 

The  Chairman  —  Mr.  Olcott's  amendment  is  withdrawn. 

Is  the  next  Mr.  Buxbaum's? 

Mr.  Buxbaum  —  I  shall  now  withdraw  my  amendment,  Mr.  Chairman. 

The  Chairman  —  Mr.  Deyo's? 

Mr.  J.  S.  Phillips  —  Mr.  Chairman. 

The  Chairman  — Mr.  Phillips. 

Mr.  J.  S.  Phillips  —  I  raise  the  point  of  order  that  the  matter  having  been 
disposed  of  by  all  the  new  matter  being  stricken  out,  that  these  amendments 
are  not  now  in  order. 

The  Chairman  —  I  do  not  know  what  they  are  until  they  are  read.  Mr. 
Deyo  says  his  is  a  substitute. 

Mr.  Deyo  —  Mr.  Chairman,  my  motion  is  a  substitute  and  concerns  the 
making  of  provisions  necessary  to  protect  the  honesty  of  registration. 

The  President  —  The  clerk  will  read  Mr.  Deyo's  amendment. 

The  Secretary  —  Amend  by  Atriking  out  from  page  2,  line  1,  beginning 
with  the  word  "  but "  to  and  including  the  word  "  required  ",  line  7,  and  in- 
sert "  except  that  provision  may  be  made  for  registration  therein  at  the  first 
meeting  of  the  officers  having  charge  of  the  registration  of  electors  without 
personal  application  of  an  elector  entitled  to  vote  in  such  district  and  who 
voted  therein  at  the  last  preceding  general  election,  whose  necessary  duties 
outside  the  county  in  the  pursuit  of  a  regular  vocation  or  occupation  will 
occasion  his  absence  therefrom  during  the  several  meetings  of  such  officers; 
proper  proof  by  affidavit  of  such  elector  of  the  foregoing  fact  and  of  the 
further  facts  required  by  law  to  be  stated  by  an  elector  making  personal 
a{>plication  for  registration  to  be  required." 

Mr.  Westwood  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Westwood. 

Mr.  Westwood  —  I  make  the  point  of  order  that  the  amendment  offered 
by  Mr.  Deyo  and  just  read  is  not  a  substitute^  although  it  may  be  called  such, 
but  rather  an  amendment  to  the  language,  all  of  which  has  now  been  stricken 
out.  I  followed  it,  as  the  chairman  doubtless  did,  and  it  inserts  words  be- 
tween lines  three  and  four,  takes  out  four  words  on  line  five  and  inserts 
about  half  a  dozen  words  on  line  seven. 

The  Chairman  —  The  Chair  rules  it  is  a  substitute  in  his  opinion.  Those 
who  are  in  favor  of  the  amendment, — 
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Mr.  Deyo  —  I  call  for  a  division. 

The  Chairman  —  Those  who  are  in  favor  of  Mr.  Deyo's  amendment  will 
rise.  The  gentlemen  will  be  seated.  Those  who  are  opposed  will  rise.  The 
motion  is  lost. 

That  leaves  Mr.  Parsons'  amendment. 

Mr.  J.  S.  Phillips  —  It  is  out  of  order. 

The  Chairman  —  The  Committee  is  now  proceeding, — 

Mr.  Wagner  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Wagner. 

Mr.  Wagner  —  Are  further  amendments  in  order! 

The  Chairman  —  Now,  we  have  passed  beyond  the  time  of  amendments. 

Mr.  Wagner  — What  is  that? 

The  Chairman  —  We  have  passed  beyond  the  time  of  amendments.  That 
leaves  the  question, — 

Mr.  Wagner  —  Mr.  Chairman,  as  I  understand  the  motion  to  strike  out  the 
enacting  clause  is  always  in  order  until  the  final  disposition  of  the  proposition. 

The  Chairman  —  You  will  have  to  vote  on  the  proposition  now,  I  believe. 
At  least  that  is  the  ruling  of  the  Chair. 

Mr.  Wagner  —  Mr.  Chairman,  may  I  make  that  motion? 

The  Chairman  —  I  think  it  is  out  of  order. 

Mr.  J.  G.  Saxe  —  Mr.  Chairman,  some  motion  must  be  made  at  this  point. 

The  Chairman  —  The  motion  has  been  made  to  adopt  the  remainder  of 
this, — 

Mr.  J.  G.  Saxe  —  But,  my  motion  was  held  out  of  order  by  the  Chair  and 
I  had  to  withdraw  it,  and  I  must  now  make  some  motion  in  connection  with 
my  bill  and  I  now  concur  with  Mr.  Wagner  in  making  the  motion  to  strike 
out  the  enacting  clause. 

Mr.  Westwood  —  Mr.  Chairman,  the  motion  is  redundant  under  Rule  27 
which  provides  where  the  time  is  limited  and  the  procedure  of  the  Committee 
is  defined,  the  amendment  must  be  voted  upon  in  its  order,  and  then  the| 
question  recurs,  shall  the  amendment  pass. 

The  Chairman  —  That  is  the  ruling  of  the  Chair. 

Mr.  Westwood  —  It  does  not  require  this  motion. 

The  Chairman  —  The  clerk  will  now  read  the  remainder  of  the  section  as 
it  now  stands,  as  amended. 

Mr.  Parsons  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Parsons. 

Mr.  Parsons  —  I  move  to  report  the  amendment  favorably  as  amended. 

Mr.  Wagner  —  Mr.  Chairman,  I  move  to  amend, —  I  offer  an  amendment  to 
that  motion  that  the  enacting  clause  of  the  Proposed  Amendment  be  stricken 
out. 

Mr.  J.  G.  Saxe  —  Mr.  Chairman,  I  raise  the  point  of  order  that  the  only 
motion  before  the  House  was 'my  motion  to  strike  out  the  enacting  datUM 
which  is  not  amendable  and  which  must  first  be  voted  upon. 

Mr.  Parsons  —  Mr.  Chairman,  I  desire  to  call  attention  to  Rule  27,  which 
says:  "When  the  limit  of  time  has  expired,  the  amendments  which  have 
been  proposed  and  not  previously  acted  upon  shall  be  voted  upon  in  their 
order  without  further  debate.  The  Proposed  Amendment  as  amended  shall 
then  be  voted  upon,  without  debate,  and  the  Committee  shall  then  rise  and 
report  in  accordance  with  the  action  which  it  has  taken." 
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The   Chairman  —  That  has  been  the  ruling  of  the  Chair  and  unless  the 
decision  is  appealed  from  that  will  be  the  procedure. 

I  have  asked  the  Clerk  to  read  the  Proposed  Amendment  as  it  now  stands. 
The  Secretary  —  Section  4.  Laws  shall  be  made  for  the  regulation  of 
elections  and  for  ascertaining  by  proper  proofs  the  electors  who  shall  be 
entitled  to  the  right  of  suffrage  hereby  established  and  for  their  annual 
registration  which  shall  be  completed  at  least  fifteen  days  before  each  general 
election.  Such  registration  shall  not  be  required  for  town  and  village  elec- 
tions except  by  express  provision  of  law.  In  cities  and  villages  having  five 
thousand  inhabitants  or  more,  according  to  the  last  preceding  State  enumera- 
tion of  inhabitants,  electors  shall  be  registered  upon  personal  application 
only.  Electors  not  residing  in  such  cities  or  villages  shall  not  be  required 
to  apply  in  person  for  registration  at  the  first  meeting  of  the  officers  having 
charge  of  the  registry  of  voters. 

The  Chairman  —  The  motion  is  now  on  the  adoption  of  the  amendment 
as  read. 

Mr.  Wagner  —  Mr.  Chairman,  I  move  that  when  the  Committee  rise   it 
report  progress  and  ask  leave  to  sit  again  on  this  bill. 
The  Chairman  —  The  motion  is  out  of  order. 
Mr.  Wagner  —  That  is  always  in  order,  Mr.  Chairman. 
The  Chairman  —  I  have  called  for  a  vote  upon  the  amendment  as  it  now 
stands,  as  it  has  been  read.     Those  who  are  in  favor  will  say  Aye.     Those 
opposed  No.    It  is  carrieid. 

Mr.  Wagner  —  Mr.  Chairman,  now,  in  order  — 
Mr.  Parsons  —  Mr.  Chairman,  I  move  — 
The  Chairman  —  Mr.  Wagner  has  the  fioor. 

Mr.  Wagner  —  Mr.  Chairman,  let  me  call  your  attention  to  Rule-  26.  I  am 
sure  the  Chair  does  not  desire  to  rule  improperly,  but  Rule  26  says:  A 
motion  to  "  rise  and  report  progress  *'  shall  be  in  order  at  any  stage  and 
shall  be  decided  without  debate. 

The  Chairman  —  We  were  taking  the  vote  when  the  motion  was  made.    It 
had  been  called  for.     I  do  not  understand  that  the   rule  permitted  inter- 
ruptions when  a  vote  is  being  taken.     The  motion  is  not  in  order  — 
Mr.  Wagner  —  "At  any  stage  "  means  at  any  time. 
The  Chairman  —  That  is  not  my  interpretation  of  it. 

Mr.  Parsons  —  Mr.  Chairman,  I  move  when  the  Committee  rise,  it  report 
the  amendment  favorably,  as  amended,  for  third  reading. 

The  Chairman  —  That  has  been  done,  as  I  understand  it.  We  have 
adopted  the  amendment  and  the  report  will  be  rendered  in  accordance  with 
the  vote  taken. 

Mr.   Clinton  —  Mr.   Chairman. 
The  Chairman  —  Mr.  Clinton. 

Mr.  Clinton  —  For  the  purposes  of  the  record  I  desire  to  call  attention  to 
the  fact  that  the  amendment  was  not  regularly  read  by  the  clerk. 
Mr.  Westwood  —  I  followed  him  and  I  think  it  was. 
Mr.  Clinton  —  No. 

The  Chairman  —  It  was  read  in  strict  accord  with  the  amendment  made 
by  Mr.  Westwood,  which  was  carried,  eliminating  the  matter  which  Mr.  West- 
wood  had  asked  to  be  eliminated,  and  inserting  the  matter  which  had  been 
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sricken  out  in  the  Proposed  Amendment  and  which  was  proposed  to  be  rein- 
stated by  Mr.  Westwood's  amendment. 

Mr.  A.  E.  Smith  —  Mr.  Chairman,  I  move  to  reconsider  the  vote  by  which 
the  Committee  of  the  Whole  reported  this  bill  to  the  Convention  and  I  ask 
that  that  motion  lie  on  the  table. 

The  Cliairman  —  You  have  heard  the  motion  to  reconsider  the  vote  by 
which  this  amendment  has  been  adopted  and  the  motion  is  made  at  the  same 
time  that  the  motion  be  laid  on  the  table.  Those  in  favor  of  this  motion 
say  Aye.     Those  opposed  No.    The  motion  is  lost. 

Mr.  A.  E.  Smith  —  Mr.  Chairman,  I  ask  — 

The  Chairman  —  The  Clerk  will  proceed  with  the  reading  of  the  calendar. 

The  Secretary  —  No.  786,  General  Order  No.  25,  from  the  Committee  on 
Legislative  Powers. 

The  Chairman  —  I  understand  there  was  a  change  in  the  order  of  the 
calendar  in  accordance  with  a  resolution  as  adopted  in  the  Convention,  so  that 
General  Order  No.  28,  instead  of  General  Order  No.  25,  will  be  in  order. 

The  Secretary  —  No.  756,  General  Order  No.  28,  by  the  Committee  on 
Taxation. 

Mr.   Griffin  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Griffin. 

Mr.  Griffin  —  When  my  remarks  were  interrupted  last  Wednesday,  we  had 
gotten  as  far  as  page  1188  of  the  record  — 

The  Chairman — -The  gentleman  will  please  preserve  order.  Mr.  Griffin 
has  the  floor. 

Mr.   Brackett  —  Mr.   Chairman. 

The  Chairman  —  Mr.  Brackett. 

Mr.  Brackett  —  I  rise  to  a  point  of  information. 

The  Chairman  —  The  gentleman  will  state  his  point. 

Mr.  Brackett  —  I  would  like  to  ask  the  Chairman,  very  respectfully,  if 
that  is  the  Life  of  the  late  T.  B.  Reed,  that  the  Chairman  has  before  him? 

TTie  Chairman  —  I  will  state  that  I  find  that  it  is  not  in  the  library  pro- 
vided by  the  Committee  on  Information  and  Library. 

Mr.  Wagner  —  I  would  suggest  that  it  really  is  not  needed  here.  The  Chair 
is  quite  competent  without  any  advice  from  Mr.  Reed. 

Mr.  Deyo  —  That  is  a  compliment  to  the  Chairman. 

Mr.  Griffin  —  Mr.  Chairman,  this  proposition  to  provide  a  new  article  on  the 
Constitution  is  one  of  the  most  important  that  has  come  or  will  possibly 
come  before  this  Convention. 

It  is,  however,  the  misfortune  — 

Mr.  Quigg  —  Mr.  Chairman,  there  must  be  some  semblance  of  order  in  the 
Convention. 

The  Chairman  —  The  gentlemen  will  please  maintain  order  while  Mr. 
Griffin  has  the  floor. 

Mr.  Griffin  —  It  has,  however,  the  misfortune  to  be  a  very  dry  subject  and 
one  which  gives  but  very  little  opportunity  for  eloquence  or  joviality  and  at 
this  late  hour  of  the  night  I  am  not  at  all  surprised  that  the  delegates  after 
listening  to  such  a  long  and  interesting  debate  should  be  somewhat  fired,  and 
for  that  matter,  reluctant  to  go  into  the  question  of  taxation;  but,  neverthe- 
less, it  is  on  the  books.    It  is  the  order  of  the  day,  and  I  beg  to  assure  the 
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del^ates,  Mr.  Chainnan,  througli  you,  that  1  am  no  more  willing  than  they 
are  to  go  into  the  subject  at  this  hour. 

The  debate  concluded  on  page  1188  of  the  Record.  Up  to  that  time,  I 
humored  myself  with  the  belief  that  I  had  proceeded  so  far  as  to  have  shown, 
first,  that  Section  6  of  the  Tax  Law  requires  that  all  real  and  personal  prop- 
erty, subject  to  taxation,  should  be  assessed  at  its  full  value. 

There  was  no  difficulty  about  that  proposition,  because  that  is  the  law,  but« 
Sections  50,  52  and  174  of  the  Tax  Law  assumed  that  this  positive  mandate 
is  going  to  be  disobeyed,  and  with  a  piquancy  quite  novel  in  the  annals  of 
statute  making,  practically  induces  disobedience  by  showing  how  infractions 
of  the  law  may  be  presumably  neutralized  by  a  process  euphoniously  called 
equalization. 

Third,  how  this  unusual  incongruity  in  the  law  is  followed  to  its  natural 
consequence,  how  the  law  is  disobeyed  and  undervaluation  has  become  the 
rule  throughout  almost  every  coimty  in  our  State,  following  in  the  footsteps 
of  the  Chairman  of  the  Tax  Committee,  I  quote  authorities  showing  the  seri- 
ous consequences  resulting  from  undervaluation.  Before  leaving  the  author- 
ities, I  believe  we  will  be  helped  by  the  observations  of  Edward  M.  Hydecker, 
former  deputy  tax  commissioner  of  the  city  of  New  York,  now  deceased, 
and  a  man  of  exceptional  talents  and  experience.  Many  of  the  members 
of  this  Convention  will  remember  him  and  entertain  for  his  memory  the  high- 
est respect  and  esteem,  not  only  for  his  ability  but  for  his  lovable  and  admi- 
rable personalty.  Before  the  Utica  conference  in  1912,  he  submitted  a  number 
of  questions  to  various  assessors  throughout  the  State.  In  his  address  at  the 
conference  he  said: 

"  No  inquiry  was  made  as  to  the  percentage  of  full  value  used  in  each  city 
in  assessing  real  property.  The  law  requires  full  value  and  each  assessor  has 
to  swear  that  he  has  assessed  at  full  value.  Hence  the  question  is  a  delicate 
one.  This  is  extremely  amusing.  Nevertheless,  I  am  firmly  convinced  that 
it  is  practically  impossible  to  obtain  a  fair  and  equitable  assessment,  except 
at  full  value.  If  any  fixed  percentage  of  full  value  is  agreed  upon  as  the  basis 
of  assessment,  as  fifty,  sixty,  or  seventy  per  cent.,  this  very  percentage  pre- 
supposes an  actual  appraisal  at  full  value  in  order  that  the  assessor  may 
take  the  agreed  percentage  of  full  value  to  put  upon  the  roll. 

"T^e  helplessness  of  the  taxpayer  under  an  assessment  at  less  than  full 
value  is  apparent.  He  must  not  only  prove  the  full  value  of  his  property 
but  he  must  show  that  the  proportion  of  full  value  agreed  upon  by  the  assessor 
has  not  been  evenly  applied  to  his  property  as  compared  with  other  property. 
In  other  words,  he  has  practically  to  attack  the  whole  assessment.  Whereas, 
if  the  assessment  were  at  full  value,  his  only  complaint  could  be  that  his 
property  was  assessed  at  more  than  full  value  and  the  burden  upon  him  would 
be  confined  to  proof  of  this  as  affecting  his  parcel  only." 

Mr.  Chairman,  in  accordance  with  the  rule,  observing  that  there  is  no 
quorum  of  the  committee  present,  I  call  your  attention  to  that  fact.  I  raise 
the  point  of  order  to  that  effect. 

The  Chairman  —  I  suppose  the  only  procedure  that  is  proper  under  those 
circumstances  would  be  to  rise  and  report  to  the  Convention  the  fact  that  no 
quorum  is  present. 
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Mr.  Wagner  —  Mr.  Chairman,  I  move  that  the  Committee  rise  and  report 
to  the  Convention  the  fact  that  there  is  no  quorum  present  in  the  Committee 
of  the  Whole. 

Mr.  J.  L.  O'Brian  —  Mr.  Chairman,  I  think  there  is  a  quorum  present 
within  the  bar. 

'I  he  Chairman  —  The  Clerk  will  count  for  the  purpose  of  ascertaining 
whether  there  is  a  quorum. 

Mr.  J.  L.  O 'Brian  —  I  ask  that  the  sergeant-at-arms  notify  the  gentlemen 
in  the  lobby  to  return  to  the  room. 

The  Chairman  —  The  sergeant-at-arms  will  please  request  the  members 
in  the  lobby  to  enter  the  chamber. 

Mr.  GriflSn  —  May  I  be  permitted  to  make  an  observation?  I  think  the 
better  plan  would  be  to  put  the  motion  made  by  Senator  Wagner  that  we 
rise  and  report  to  the  Convention. 

The  Chairman  —  I  understand  the  Chair  is  to  satisfy  himself  as  to  whether 
there  is  a  quorum  here.  I  am  very  well  satisfied  that  a  quonun  will  be  here 
in  a  moment.  I  see  the  gentlemen  coming  in.  The  Chair  now  sees  a  quorum. 
The  gentlemen  will  proceed. 
Mr.  Wagner  —  May  I  inquire  where  the  Chair  sees  the  quorum? 
The  Chairman  —  I  simply  make  that  observation.  If  you  want  a  roll  call, 
I  will  have  a  roll  call.     I  think  that  there  is  a  quorum  present. 

Mr.  Griflfin  —  Mr.  Chairman,  I  suggest  that  we  have  a  roll  call.  In  fact, 
I  think  that  we  are  entitled  to  a  roll  call. 

The  Chairman  —  I  think  the  Chairman  was  in  error  about  calling  the  roll, 
but  the  Clerk  will  count  and  give  additional  evidence. 

Mr.   Griffin  —  I  am  a  pretty  good  coimter  myself.     I   have  counted  the 
vacant  seats.     I  find  that  there  are  about  sixty  people  here  within  the  rail. 
The  Chairman  —  Eighty-nine  are  present,  which  is  a  quorum. 
Mr.  Austin  —  Mr.  Chairman. 
I'he  Chairman  —  Mr.  Austin. 

Mr.  Austin  —  Mr.  Chairman,  I  move  that  the  Committee  do  now  rise, 
report  progress  and  ask  leave  to  sit  again. 

The  Chairman  —  A  motion  has  been  made  that  the  Committee  do  now  rise, 
report  progress  and  ask  leave  to  sit  again.  Those  in  favor  of  the  motion 
will  say  Aye,  opposed  No.  The  Chair  is  in  doubt.  The  gentlemen  in  favor 
of  the  motion  will  rise.  The  gentlemen  will  be  seated.  Those  opposed  will 
rise.     The  motion  is  carried. 

Mr.  Griffin  —  Mr.  Chairman,  I  move  that  when  the  committee  rise,  we  re- 
port that  the  bill  under  consideration  shall  be  taken  up  to-morrow  as  im- 
finished    business    and    that   the    pending    amendm^ents    be    printed    in    the 
'  calendar. 

Mr.  Parsons  —  A  point  of  order,  Mr.  Chairman.     The  motion  is  not  in 
order. 
The  Chairman  —  That  motion  has  been  carried. 
(The  President  resumes  the  Ch.air.) 
•    The  President  —  The  Convention  will  come  to  order. 
Mr.  Marshall  —  Mr.  President. 
The  President  —  Mr.  Chairman. 

Mr.  Marshall  —  The  Committee  of  the  Whole  has  considered  General  Order 
No.  48,  being  Proposed  Amendment  printed  No.  780,  introductory  No.  711, 
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and  reports  in  favor  of  the  passage  of  the  Proposed  Amendment,  with  amend- 
ments. 

The  President  —  The  question  is  on  agreeing  to  the  report  of  the  Committee 
of  the  Whole. 

Mr.  J.  G.  Saxe  —  Mr.  President,  I  move  to  disagree  with  the  report  of  the 
Gonmiittee  and  move  that  the  Proposed  Amendment  be  recommitted  to  the 
Committee  of  the  Whole,  to  amend  by  inserting  the  matter  stricken  out  which 
was  reported  by  the  Committee;  that  the  Committee  of  the  Whole  be  directed 
to  report  forthwith  to  the  Convention  as  amended,  and  I  ask  that  my  motion 
lie  on  the  table  until  to-morrow  morning  when  we  have  a  full  attendance. 
I  know  there  are  a  great  many  people  in  favor  of  this  amendment  who  are 
unable  to  be  here  to-night  and  I  ask  that  my  motion  lie  on  the  table  until 
to-morrow  morning. 

Delegates  —  Question. 

Mr.  Westwood  —  Mr.  President. 

The  President  —  Mr.  Westwood. 

Mr.  Westwood  —  I  move  to  disagree  with  the  report  of  the  Committee  and 
that  the  Proposed  Constitutional  Amendment  which  is  reported  by  the  Com- 
mittee of  the  Whole,  No.  756,  introductory  No.  67^,  be  recommitted  to  the 
Committee  on  Taxation,  with  instructions  forthwith  to  report  the  same  with 
the  following  amendment. 

The  President  —  There  is  a  motion  pending. 

Mr.  Westwood  —  I  find  I  was  misinformed  with  relation  to  the  report. 

The  President  —  The  question  is  upon  the  motion  by  Mr.  J.  G.  Saxe  that 
the  Proposed  Amendment  reported  favorably  by  the  Committee  of  the  Whok 
be  recommitted  to  the  Committee  of  the  Whole  with  instructions  to  report 
forthwith,  with  the  addition  of  the  matter  stricken  out,  and  that  his  motion 
lie  on  the  table.  All  in  favor  of  the  motion  will  say  Aye,  contrary  No.  The 
motion  appears  to  be  lost.    It  is  lost. 

The  question  now  is  upon  agreeing  with  the  report  of  the  Committee  of 
the  Whole.  All  in  favor  of  agreeing  with  the  report  will  say  Aye,  contrary  No. 
The  Ayes  have  it  and  the  report  is  agreed  to  and  the  Proposed  Amendment 
is  advanced  to  the  order  of  third  reading. 

Mr.  Marshall  —  Mr.  President. 

The  President  —  Mr.  Chairman. 

Mr.  Marshall  —  On  behalf  of  the  Committee  of  the  Whole,  I  report  that 
General  Order  No.  28,  Printed  No.  766,  introductory  No.  679-,  has  been  con- 
sidered in  committee,  that  it  reports  progress  and  asks  leave  to  sit  again,  and 
that  the  measure  be  considered  as  unfinished  business,  taking  its  place  on 
the  regular  calendar. 

The  President  —  The  motion  is  that  the  Committee  have  leave  to  sit 
again  on  the  taxation  article  and  that  that  article  be  considered  as  un- 
finished business.  All  in  favor  of  granting  leave  to  sit  again  will  say  Aye, 
contrary  No.    The  leave  is  granted. 

Mr.  J.  L.  O'Brian — 'Mr.  President,  before  adjournment,  may  I  announce 
that  there  will  be  no  meeting  of  the  Committee  on  County  Government  to- 
morrow morning? 

If  there  is  no  further  business  before  the  Convention,  I  move  that  the 
Convention  adjourn  until  to-morrow  morning. 
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The  President  —  Will  you  withhold  that  motion  long  enough  for  the  Chair 
to  make  an  announcement?  There  will  be  i^  meeting  of  the  Committee  on 
Rules  immediately  after  adjournment  this  evening. 

It  is  moved  that  the  Convention  do  now  adjourn.  All  in  favor  of  that 
motion  will  say  Aye,  contrary  No.  The  motion  is  agreed  to  and  the  Con- 
vention stands  adjourned  until  ten  o'clock  to-morrow  morning. 

Whereupon,  at  10:25  p.  m.  the  Convention  adjourned,  to  meet  at  10  a.  m., 
Thursday,  August  12,  1916. 
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Albany,  N.  Y.,  Thtiraday,  August  12,  1915,  10  a.m. 

The  President  —  The  Convention  will  please  be  in  order.  Prayer  will  be 
oflfered  by  the  Rev.  J.  Addison  Jones. 

The  Rev.  Mr.  Jones  —  Let  us  pray.  Most  gracious  God,  our  Heavenly 
Father,  in  Thy  loving  kindness  Thou  hast  brought  us  out  of  the  shadows  of 
the  night  into  the  light  of  another  day.  And  we  pray  that  in  this  moment  of 
quietness  ere  we  set  ourselves  to  the  tasks  which  await  us,  our  minds  and 
hearts  may  be  filled  with  the  spirit  of  purity  and  of  power.  Grant  unto  us 
the  conviction,  the  earnestness  and  the  endurance  of  those  who  know  them- 
selves co-workers  with  Thee  in  the  eternal  issues  of  truth  and  of  righteousness. 
Help  us  to  see  the  higher  and  the  lower,  the  upward  and  the  downward,  the 
more  true  and  the  less  true,  not  as  indifferent  alternatives  but  as  veritable 
paths  leading  either  to  the  ever  clearer  light  or  to  the  deepening  darkness. 
Teach  us  Thy  truth,  oh  God,  and  lead  us  in  Thy  way  so  that  we  may  work 
out  among  men  Thy  sovereign  purpose  and  Thy  holy  will.  For  Thy  Name's 
sake,  Amen. 

The  President  —  Are  there  any  amendments  to  be  proposed  to  the  Journal 
as  printed  and  distributed  ?  There  being  no  amendments  proposed,  the  Journal 
is  approved  as  printed. 

Presentation  of  memorials  and  petitions. 

Mr.  Blauvelt  —  Mr.  President. 

The  President  —  Mr.  Blauvelt. 

Mr.  Blauvelt  —  I  hand  up  a  memorial  of  the  United  Spanish  War  Veterans 
from  the  23d,  25th  and  27th  districts. 

The  President  —  Referred  to  the  Committee  on  Civil  Service. 

Any  other  memorials  or  petitions? 

Communications  from  the  Governor  and  other  State  officers. 
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Notices,  motions  and  resolutions.  The  Secretary  will  call  the  roll  of 
districts. 

The  Secretary  —  First  district,  second,  third,  fourth,  fifth,  sixth,  seventh, 
eighth,  ninth,  tenth,  eleventh,  twelfth,  thirteenth,  fourteenth,  fifteenth,  six- 
teenth, seventeenth,  eighteenth,  nineteenth,  twentieth,  twenty-first,  twenty- 
second,  twenty-third,  twenty-fourth,  twenty-fifth,  twenty-sixth,  twenty-seventh, 
twenty-eighth,  twenty-ninth,  thirtieth,  thirty-first,  thirty-second,  thirty-third, 
thirty-fourth,  thirty-fifth,  thirty-sixth,  thirty-seventh,  thirty-eighth,  thirty- 
ninth,  fortieth,  forty-first,  forty-second,  forty-third,  forty-fourth,  forty-fifth, 
forty-sixth,  forty-seventh,  forty-eighth,  forty-ninth,  fiftieth,  fifty-first. 

The  President  —  Reports  of  standing  committees. 

Mr.  J.  L.  O'Brian  —  Mr.  President,  the  Conamittee  on  Kules  respectfully 
submit  the  foUowing  report. 

The  Secretary  —  Mr.  0*Brian  for  the  Committee  on  Kules  submits  the  fol- 
lowing report  recommending  the  adoption  of  the  following  special  rule : 

Kesolved,  That  when  the  Committee  of  the  Whole  resiunes  consideration  of 
the  pending  proposition.  General  Order  No.  28,  Taxation,  the  debate  be  limited 
as  follows,  namely:  After  11  o'clock  a.  m.  all  speakers  be  limited  to  not  more 
than  ten  minutes  each.  Final  vote  to  be  taken  upon  the  proposition  not  later 
than  1  p.  m.,  and,  further,  that  General  Order  No.  60,  Home  Rule  for  Cities, 
be  made  a  special  order  for  Friday  morning,  August  13th,  at  10  o'clock. 

Mr.  J.  L.  O'Brian  —  Mr.  President,  for  the  information  of  the  House  I  call 
attention  to  the  fact  that  final  vote  upon  taxation,  which  is  the  pending 
proposal,  will  be  taken  not  later  than  1  o'clock.  It  does  not  necessarily  mean 
1  o'clock.    The  vote  may  be  taken  prior  to  that  time. 

The  following  order  of  business,  at  2:30,  will  be  the  consideration  of  the 
proposition  of  legislative  powers.  General  Order  No.  25,  which  has  already 
been  set  for  a  special  order  to-day.  I  move  the  adoption  of  the  special  rule 
reported. 

The  President  —  All  in  favor  of  the  resolution  will  say  Aye,  contrary  Na 
The  resolution  is  agreed  to. 

The  President  —  Mr.  Mereness. 

Mr.  Mereness  —  Mr.  President,  I  oflfer  the  following  report. 

The  Secretary  —  Mr.  Mereness  for  the  Conmaittee  on  County,  Town  and  Vil- 
large  Officers,  to  which  was  reconmiitted  Proposed  Amendment  by  Mr. 
Kirby,  Print  No.  57,  Int.  No.  57,  entitled:  "Proposed  Constitutional 
Amendment,  To  amend  Section  1,  Article  X,  of  the  Constitution,"  and  to  which 
was  referred  Proposed  Amendment  introduced  by  Mr.  R.  B.  Smith,  N<5.  447, 
Int.  No.  435,  entitled:  "Proposed  Constitutional  Amendment,  To  amend 
Section  1,  Article  X,  of  the  Constitution,  in  relation  to  the  removal  of  county 
officers,"  after  having  given  consideration  to  both  of  said  proposals,  reported 
in  favor  of  the  passage  of  the  following  to  constitute  Section  1  of  Article  X 
of  the  Constitution. 

The  President  —  Second  reading. 

The  Secretary  —  To  amend  Section  1  of  Article  X  of  the  Constitution. 

The  President  —  Is  there  any  special  disposition  to  be  proposed  of  this 
Proposed  Amendment?  The  Chair  hears  none.  Referred  to  the  Committee 
of  the  Whole. 

Mr.  Blauvelt  —  Mr.  President. 

The  President  — Mr.  Blaayelt. 
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Mr.  Blauvelt  —  I  understand  that  when  the  Convention  adjourned  or  just 
before  adjourning  last  evening,  the  report  of  the  Committee  on  Governor  and 
Other  State  Officers  was  presented.  I  would  like  to  file  at  this  time,  or 
present  a  minority  report.  It  was  ready  last  evening,  but  I  assumed  that 
the  majority  report  would  not  be  presented  until  the  regular  order  of  business 
this  morning,  and  I  happened  to  be  out  of  the  Chamber  at  the  time  and  I  ask 
unanimous  consent,  therefore,  to  present  my  minority  report  now. 

The  President  —  Without  objection  the  leave  is  granted,  the  report  is  filed 
and  it  will  be  printed  imder  the  rule. 

Mr.  Bockes  —  Mr.  President. 

The  President  —  Mr.  Bockes. 

Mr.  Bockes — As  a  member  of  the  Committee  on  Governor  and  Other  State 
Officers  I  ask  leave  at  this  time  to  file  a  minority  report. 

The  President  —  Without  objection  the  minority  report  is  received,  filed 
and  will  be  printed  imder  the  rules. 

Mr.  Wiggins  —  Mr.  President. 

The  President  —  Mr.  Wiggins. 

Mr.  Wiggins  —  As  a  matter  of  information  I  would  like  to  know  whether 
the  Committee  on  Governor  and  Other  State  Officers  have  had  printed,  as 
was  done  with  the  majority  report,  copies  of  the  minority  reports.  If  not, 
I  would  suggest  that  they  be  read  for  the  information  of  the  members 
present. 

The  President  —  The  Chair  will  inform  the  gentleman  that  that  is  not  the 
function  of  the  Committee.  Under  the  rules  both  the  majority  and  minority 
reports  are  printed  by  the  Secretary  of  the  Convention.  The  Chair  is  ad- 
vised that  all  reports  handed  in  yesterday  have  been  printed  in  accordance 
with  the  rule. 

Any  further  reports  of  standing  committees? 

Reports  of  select  committees. 

Third  reading.  * 

Unfinished  business  of  general  orders. 

The  Convention  will  go  into  Committee  of  the  Whole  for  consideration  of 
the  special  order  of  the  day  and  the  calendar. 

Will  Mr.  Jesse  Phillips  be  good  enough  to  take  the  Chair? 

(Mr.  J.  S.  Phillips  takes  the  Chair.) 

The  Chairman — ^The  Convention  is  now  in  Committee  of  the  Whole  on 
General  Order  No.  28. 

Mr.  Griffin  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Griffin. 

Mr.  Griffin  —  When  we  adjourned  la«t  evening  I  had  read  a  part  of  an 
address  delivered  by  Mr.  Hydecker,  deceased,  former  Deputy  Tax  Commissioner 
of  the  city  of  New  York,  at  the  Utica  Conference  in  1912.  Before  this  confer- 
ence he  sent  out  a  list  of  questions  to  be  answered  by  assessors  and  it  will  be 
recalled  that  he  said  that  he  did  not  interrogate  them  upon  the  question  of  full 
valuation  because  he  said  it  was  a  very  delicate  question  and  he  called  it 
very  amusing.  And  amusing  it  is  indeed  because  if  a  man  perjure  himself 
in  a  legal  proceeding  he  is  tried  and  convicted  as  a  common  malefactor.  If, 
however,  he  happens  to  be  an  assessor  and  his  perjury  is  in  a  tax  proceeding, 
he  is  applauded  in  his  tax  district  as  a  public  benefactor.  Not  only  that,  but 
the  law  opens  the  door  to  him  and  provides  rules  to  minimize  his  turpitude 


1764 

and  calls  the  refined  procedure  by  the  sweet  name,  equalization.  It  is  like 
passing  a  law  against  larceny  and  then  in  sweet  simplicity  providing  by  other 
statutes  that  when  a  man  robs  one  neighbor  the  proceeding  shall  be  equalized 
by  taking  from  the  others  a  suflScient  part  of  their  property  to  equalize  the 
theft  so  that  none  shall  suffer  more  than  another. 

The  gentlemen  who  are  responsible,  or  rather  were  responsible  for  this 
statute  might  be  conceived  rewriting  the  Ten  Commandments.  Under  their 
ingenious  hand  the  commandment  against  stealing  would  read  something  like 
this:  Thou  shalt  not  steal,  but  if  thou  dost  thou  shalt  not  be  punished  but 
from  each  of  the  neighbors  of  thy  victim,  there  shall  be  taken  a  modicum  of 
his  goods  to  make  up  the  amount  lost  through  thy  iniquity.  Thus  shalt  thine 
offense  be  equalized  and  all  shall  be  happy  and  praise  thee. 

The  Chairman  —  Will  the  gentleman  cease  for  a  moment.  The  Committee 
will  please  preserve  order.  It  is  almost  impossible  to  hear  what  ;he  gentle- 
man is  saying.  The  Committee  will  therefore  maintain  order  while  this 
debate  is  going  on. 

Mr.  GriflSn  —  The  members  of  this  Convention  a  short  time  ago  doubtless 
received  a  document  from  William  A  Prendergast,  the  Comptroller  of  the  city 
of  New  York,  entitled  Report  on  the  Apportionment  of  State  and  County 
Taxes,  together  with  suggested  legislation  for  securing  uniformity  and  equality 
in  the  assessment  of  real  property. 

I  call  yoiu"  attention  to  page  3  of  this  report  where  you  find  this  title: 
A  Fundamental  Defect  in  Existing  Methods  of  Tax  Law  Administration, 
and  which  reads  as  follows: 

"Although  Section  6  of  the  Tax  Law  requires  that  all  real  and  personal 
property  subject  to  taxation  shall  be  assessed  at  full  value  and  that  each 
assessor  on  the  completion  of  the  assessment  roll  shall  make  an  oath  to  the 
effect  that  he  has  complied  with  the  law  as  to  the  valuation  of  the  several 
parcels  of  property  included  in  his  district,  it  is  a  matter  both  of  record 
and  common  knowledge  that,  with  the  exception  of  the  city  of  New  York, 
and  perhaps,  in  parts  of  one  or  two  of  the  other  large  cities,  property 
throughout  the  State  is  greatly  under-assessed,  the  valuations  of  local  as- 
sessors representing  variously  from  twenty  to  ninety  per  cent,  of  full  value. 

"  To  this  practice  may  be  laid  in  a  large  measure  the  resulting  evils  of 
inequality  in  the  distribution  of  the  tax  burden.  When  it  is  remembered  not 
only  that  the  local  assessment  roll  is  the  basis  upon  which  the  local  expenses 
of  the  town  or  city  are  distributed,  but  that  the  town  and  city  assessment 
rolls  as  equalized  are  the  basis  for  the  distribution  of  State  and  county 
expenses  among  the  several  cities  and  towns  of  the  county,  and  that  the 
aggregate  of  each  county  as  equalized,  in  turn,  forms  the  basis  upon  which 
State  taxes  are  apportioned,  it  will  readily  be  seen  how  far-reaching  are  the 
effects  of  this  violation  of  the  statute." 

Then  he  quotes  opinions  on  the  same  line  which  I  will  not  read  for  economy 
of  time,  from  authorities  of  national  reputation;  Professor  Carl  C.  Plehn  of 
the  University  of  California;  Professor  Charles  J.  Bullock  of  Harvard  Uni- 
versity; from  the  Minnesota  State  Tax  Commission  of  1912;  from  Professor 
E.  R.  A.  Seligman  of  Columbia  University,  and  perhaps,  that  heing  a  near 
authority,  it  might  be  well  to  read  it.  Professor  Seligman  says:  "Of  all 
the  methods  that  cry  out  most  loudly  for  reform,  that  of  property  valuation 
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is  the  most  important.  The  great  aim  of  the  day  is  to  replace  arbitrariness 
by  certainty  and  to  secure  practical  equality  in  taxation  by  substituting  as 
far  as  possible  definite  and  fast  rules  of  assessment  for  the  hodge-podge, 
capricious  system  or  lack  of  system  which  is  well-nigh  universal  to-day." 
Those  are  the  words  of  Professor  Seligman. 

Oscar  Leser,  former  judge  of  the  Appeal  Tax  Court  of  Baltimore,  now 
a  member  of  the  Maryland  State  Tax  Commission,  stated  "  The  customary 
under-assessment  is  used  simply  as  a  cloak  for  inefficiency  and  favoritism. 
When  the  legal  standard  is  habitually  disregarded,  the  substituted  standard 
can  be  anything  that  the  assessors  or  assessing  bodies  choose  to  make  it. 
The  fiction  will  be  steadily,  studiously  encouraged  that  a  ratio  of  two-thirds 
or  three-fourths  is  the  rule,  but  it  becomes  increasingly  difficult  to  check 
up  inequalities,  and  still  more,  difficult  to  secure  relief  when  the  fact  is 
established.  The  assessor  can  point  to  the  law  requiring  full  valuation  and 
challenge  the  objector  to  prove  that  the  law  has  been  violated  in  his  case.  All 
property  owners  may  be  under-assessed  though  in  greatly  varying  degree:  yet 
each  is  lulled  into  silence  by  the  belief  that  he  has  secured  an  advantage  over 
his  fellows. 

''Full  valuation  furnishes  a  ready  means  for  exposing  the  weak  spots, 
something  which  the  conscientious  assessor  welcomes  as  much  as  the 
general  taxpayer.  It  simplifies  and  encourages  close  scrutiny.  It  encour- 
ages careful  work  and  raises  the  appraisement  of  property  for  taxation  to  the 
dignity  of  a  science.  Assessors  are  required  to  be  expert  in  judging  values 
rather  than  in  guessing  at  them.  The  assessment  function  is  raised  to  greater 
dignity  as  the  importance  of  a  business-like  administration  is  brought  home 
directly  to  the  taxpayers." 

The  Wisconsin  Supreme  Court,  in  the  case  of  State  ex  rel.  Hessey  v. 
Daniels,  Town  Clerk,  128  N.  W.,  having  under  consideration  the  constitution- 
ality of  an  act  of  the  Wisconsin  Legislature  in  discussing  the  facts  of  the 
case,  made  this  interesting  observation  as  to  the  effect  of  under-assessment: 

"  So  long  as  the  practice  prevails  of  assessing  property  in  different  localities 
at  figures  varying  from  25  per  cent,  or  more  of  its  true  value,  and  of  doing  the 
same  thing  locally  for  that  matter,  so  long  are  we  liable  to  have  gross  in- 
equalities in  the  distribution  of  tax  burdens." 

I  have  been  asked  this  question,  if  the  statute  law  of  the  State  of  New 
York  contains  the  provision  requiring  full  valuation  and  it  is  not  obeyed, 
why  put  it  into  the  Constitution?  Now  my  reply  to  that  is  this:  Because 
laws  could  not  then  be  passed  to  make  respectable  and  excusable  its  deliberate 
violation. 

Because  then  all  your  mathematical  formulas  to  equalize  inequity  v/ould 
go  by  the  board,  because  if  it  were  then  disobeyed  as  Section  6  of  the  law  is 
to-day  disobeyed,  the  power  would  rest  safely  and  securely  in  the  hands  of 
the  State  Tax  Department  to  order  a  reassessment  instead  of  an  equaliza- 
tion which  has  heretofore  proved  a  fraud  and  a  sham. 

We  will  now  take  up  the  question  as  to  how  this  amendment  affects  prop- 
erty other  than  real  estate.  So  far  I  have  emphasized  the  relation  of  this 
amendment  to  real  estate,  but  it  has  its  aspect  in  regard  to  personal  property. 

Now,  with  respect  to  that,  there  seems  to  be  an  undercurrent  of  sentiment 
against  the  taxation  of  personal  property.  This  has  its  foundation  in  two 
powerful  causes. 

First,  by  reason  of  its  intangibility,  it  has  been  in  the  past  an  almost 
insuperable  task  to  locate  it,  to  appraise  it  and  to  tax  it.    Consequently  the 
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insiBtence  upon  a  personalty  tax  has  invariably  worked  inequitably  and  im- 
posed undue  burdens  upon  those  who  are  honest  enough  to  reveal  their  wealth, 
and  upon  those  who,  much  against  their  will,  have  their  personal  property 
discovered. 

A  second  cause  is  to  be  foimd  in  the  secret  belief  induced  by  the  study  of 
a  certain  school  of  political  economy  that  personal  taxation  is  double  taxa- 
tion ;  that  all  wealth  is  the  product  of  the  land  and  that  when  you  have  taxed 
the  land  you  have  taxed  all  personal  wealth  that  arises  out  of  it. 

Without  going  into  that  question,  it  is  enough  to  say  that  that  philosophy 
does  not  take  into  consideration  the  inequitable  distribution  of  wealth  imder 
the  present  economic  conditions. 

In  an  ideal  commonwealth  there  would  be  no  marked  disparity  in  the 
distribution  of  wealth,  but  all  men  would  earn  and  obtain  the  fruits  of  their 
brain  and  their  brawn. 

The  present  day,  however,  is  marked  by  the  accumulation  of  vast  fortunes 
obtained  largely,  and  I  do  not  say  this  in  a  derogative  sense,  through  the  op- 
eration of  unjust  special  laws. 

Consequently  there  is  a  strong  feeling  of  unrest  among  the  tillers  of  the 
soil  and  a  general  sentiment  that  those  who  have  profited  from  inequitable 
special  laws  and  who  have  their  wealth  secured  in  bonds  and  stocks  instead 
of  cattle  and  bams  should  bear  some  of  the  burdens  of  taxation. 

This  sentiment  has  given  impetus  to  the  income  tax  movement  and  is 
responsible  for  our  statutes  taxing  mortgages,  secured  debts  and  bank  stock. 
The  mortgage  tax  law  taxes  mortgages  on  land  one-half  of  one  per  cent, 
and  thereafter  exempts  the  mortgages  from  taxation.  This  exemption  has 
worried  the  extremists  a  great  deal  and  the  mental  attitude  of  these  is 
disclosed  in  the  resolution  humorously  introduced  the  other  day  giving  the 
owners  of  the  land  the  same  privilege  of  exemption  on  filing  his  deed  in 
the  recorder's  office.  However,  there  is  an  element  of  justice  in  the  exemp- 
tion of  mortgages  from  subsequent  taxation  for  the  amount  represented  by 
a  mortgage  on  land  pays  its  equity  of  the  tax  when  the  tax  on  the  land  is 
paid.  To  make  the  mortgage  tax  an  annual  burden  would  in  the  last  analysis 
have  no  other  effect  than  to  throw  an  additional  burden  on  the  land.  The 
mortgage  tax  law  therefore  is  a  compromise  to  sentiment. 

A  further  compromise  is  to  be  found  in  the  tax  on  bank  stock  and  on 
secured  debts.  Under  section  24  of  the  Tax  Law,  reference  to  which  was  made 
the  other  day  by  the  chairman  of  the  Committee  on  Taxation,  bank  stock 
is  assessed  annually  at  one  per  cent.,  which  tax  is  in  lieu  of  all  other  taxes 
whatsoever  for  State,  county  or  local  purposes  upon  the  said  shares  of  stock; 
and  mortgages,  judgments  and  other  choses  in  action  and  personal  property 
held  or  owned  by  said  bank,  the  value  of  which  enters  into  the  value  of  said 
shares  of  stock,  are  made  exempt  from  all  other  State,  county  or  local  tax- 
ation. 

These  special  tax  laws  are,  as  I  said,  compromises  and  are  deemed  to  be 
in  a  class  by  themselves.  One  of  the  arguments  which  I  have  heard  used 
against  the  principle  of  full  valuation  as  embodied  in  my  amendment  is  that 
such  a  doctrine,  if  engrafted  in  our  Constitution,  as  well  as  in  our  laws, 
would  prevent  this  classification  of  these  and  similar  forms  of  personal  prop- 
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erty.  Tliat  argument  is  not  valid.  The  question  of  valuation  has  nothing 
to  do  with  the 'ratio  of  taxation.  You  can  value  property  according  to  any 
scheme  you  like,  but  that  does  not  preclude  you  from  classifying  it  as  you 
please,  and  adopting  various  rates  for  your  different  classes. 

You  will  notice  in  my  amendment  I  use  the  expression  that  valuation  of 
all  property  shall  be  uniform  and  at  full  value  for  purposes  of  taxation  —  not 
assessment.  I  do  not  use  the  term  "  taxation,"  rather.  As  for  classificatioi*' 
of  personal  property,  we  do  it  now  imder  our  laws  as  they  stand,  and  you 
do  it  with  the  distinct  mandate  of  the  statute  staring  you  in  the  face.  There 
is  no  jugglery  or  chicanery  by  which  you  can  get  away  from  full  valuation. 
Even  in  your  statutes  which  attempt  to  classify  personal  property,  you 
must  start  first  with  full  value  or  with  its  equivalent  before  you  can  put 
your  process,  whatever  it  is,  into  operation.  Even  the  tax  assessor  who 
defies  the  law  and  makes  up  his  mind  to  assess  on  the  basis  of  25  per  cent, 
of  full  valuation  must  begin  with  full  valuation  at  the  outset  of  his  calcu- 
lations.   If  he  does  not,  he  cannot  determine  what  25  per  cent,  valuation  is. 

In  the  assessment  of  bank  stock  the  rule  set  out  in  section  24  of  the  Tax 
Law  is  one  that  is  predicated  upon  elemental  justice.  It  takes  into  consider- 
ation the  material  factors  of  value,  namely,  the  capital  stock,  plus  the  sur- 
plus, and  it  lowers  the  extraneous  elements  of  value  which  constitute  good  will, 
elements  which  evaporate  into  thin  air  when  liquidation  is  attempted.  To  insist 
upon  mote  than  this  would  be  like  insisting  upon  valuing  lands  for  purposes 
of  taxation  not  only  on  its  present  market  value  but  upon  its  future  value, 
upon  the  happening  of  a  future  contingency,  like  the  building  of  a  railroad  or 
the  construction  of  a  new  highway  or  bridge  not  yet  in  being.  When  it  comes 
to  the  valuation  of  a  bank  or  banking  association  in  liquidation,  section  24 
of  the  Tax  Law  quite  justly  takes  into  consideration  the  actual  assets. 

In  short,  there  is  only  one  way  to  value  property,  whether  real  or  personal, 
and  that  is  according  to  its  full  value,  at  least  as  long  as  taxation  of  personal 
property  is  deemed  judicious.  No  other  plan  will  satisfy  the  owners  of  the 
land.  So  long  as  the  tiller  of  the  soil  sees  his  efforts  taxed  on  the  basis  of 
full  value,  so  long  will  he,  and  so  long  ought  he,  to  insist  upon  like  methods 
in  the  imposition  of  taxes  on  personal  property.  He  may  be  willing  to  see 
personal  property  put  in  a  class  by  itself  and  even  to  see  it  granted  certain 
exemptions,  but  he  will  quite  logically  and  naturally  insist  upon  knowing  in 
tangible  figures  the  extent  of  the  exemption.  In  no  other  way  can  this 
thought  be  brought  concretely  before  him  than  by  valuing  the  personal  prop- 
erty so  favored,  so  privileged,  according  to  its  just  and  true  value. 

Now  I  do  not  offer  the  fact  as  an  argimient  except  to  show  that  my  pro- 
posed amendment  is  not  a  novel  and  untried  proposition,  but  in  22  states  of 
our  Union  we  find  similar  provisions  — ^Alabama,  Arkansas,  Indiana,  Florida, 
Idaho,  Kentucky,  Maine,  Maryland,  Michigan,  Minnesota,  Mississippi,  Mis- 
souri, Montana,  Nevada,  North  Carolina,  North  Dakota,  Oklahoma,  Ohio, 
Oregon,  South  Carolina,  South  Dakota,  Utah,  and  Virginia.  The  last  State  to 
adopt  this  plan  of  full  valuation  and  putting  the  declaration  in  the  Constitu- 
tion as  a  guide  and  beacon  was  the  State  of  Ohio  in  1912. 

Now  mark  what  the  statute  of  Ohio  says.  Article  twelve,  Section  two. 
"  Laws  shall  be  passed  taxing  all  real  and  personal  property  according  to  its 
true  valuation  in  money,"  and  even  goes  further  than  my  amendment.    My 
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amendment  simply  goes  to  the  valuation,  but  in  the  State  of  Ohio  they  go 
even  further  and  say  taxes. 

In  the  Indiana  Constitution,  we  find  also  similar  language.  Article  ten. 
Section  1.  "  The  General  Assembly  shall  provide  by  law  for  a  uniform  and 
equal  rate  of  assessment  and  taxation  and  shall  prescribe  such  regulations  as 
shall  secure  a  just  valuation  for  taxation  on  all  property  both  real  and  per- 
sonal, excepting  such  only  for  mimicipal,  educational,  literary,  scientific,  re- 
ligious or  charitable  purposes  as  may  be  specially  exempted  by  law." 

1  am  opposed  to  the  proposition  of  the  Tax  Committee  permitting  the  Legis- 
lature to  prescribe  how  taxable  subjects  shall  be  assessed.  It  has  already  had 
that  power  without  question  for  many  years,  and  you  have  seen  how  utterly 
and  completely  it  has  failed.  It  passed  a  tax  law  which,  as  I  showed,  re- 
quires property  to  be  assessed  at  its  full  valuation  and  then  by  other  sectiona 
invites  disobedience  and  infraction  of  its  own  mandate.  It  will  probably 
do  so  again.  What  guarantee  have  we  that  its  mandate  will  be  more  scru- 
pulously observed  in  the  future  than  it  has  been  in  the  past !  The  thing  to  do 
is  to  have  the  Constitution  prescribe  how  property  shall  be  assessed,  for  here 
lies  the  possibility  and  the  fruitful  source  of  all  injustice.  And  let  the  Legis- 
lature make  as  many  classes  of  taxable  property  as  it  deems  fit,  and  th^ 
patience  of  the  people  will  stand. 

Now,  this  is  all  that  the  Chairman  of  the  Taxation  Committee  really  prays 
for  and  I  am  heartily  in  favor  of  according  to  him  the  desired  improvement. 

I  am,  therefore,  going  to  offer  the  following  amendment  to  the  pending  bill: 
On  page  2,  line  2,  after  the  word  **  describe  "  strike  out  the  words  "  how  tax- 
able subjects  shall  be  assessed,*'  and  insert  the  following,  "  the  subjects  of 
taxation  and  how  they  shall  be  taxed;'*  making  the  section,  or  rather  the  par- 
agraph, read,  "  the  Legislature  shall  prescribe  the  subjects  of  taxation  and  how 
they  shall  be  taxed,  and  provide,**  and  so  forth. 

Now  the  State  of  Nebraska  requires  taxation  of  all  property  uniformly. 
It  does  not  say  assessments  of  all  property,  but  taxation.  The  Constitution 
of  Kansas  has  this  language:  **A  uniform  and  equal  rate  of  assessment  and 
taxation.*'  You  see  that  is  going  much  further  than  we  attempt  to  go. 
Now  I  have  been  asked  how  this  provision  operates,  where  it  is  in  operation 
in  other  states,  where  there  is  a  conflict  and  question  as  to  the  authority 
of  the  State  Department  of  Taxation.  Now  in  reply  to  that  I  refer  to 
the  following  case: 

The  Central  Railroad  against  Mayor  of  Jersey  City,  199  Federal  Reporter, 
page  237,  (United  States  District  Court);  212,  Federad  Reporter,  page  76, 
(U.  S.  Circuit  Court  of  Appeals). 

In  that  case,  it  was  held  that  the  Constitution  in  New  Jersey  requiring 
all  assessment  to  be  at  full  value,  the  ruling  of  the  State  court  that  this 
precludes  any  individual  from  obtaining  a  reduction  in  assessment,  unless 
this  property  is  itself  assessed  above  full  value  and  in  that  case  of  discrimi- 
nation in  favor  of  other  property  owners,  his  remedy  is  to  have  their  assess- 
ments raised,  is  substantially  a  denial  of  the  equal  protection  of  the  laws, 
because  it  puts  an  undue  burden  upon  the  individual. 

Now  there  we  have  a  ruling  of  the  highest  court  in  our  country  on  this 
proposition,  and  that  puts  at  rest  the  assertion  that  if  you  put  this  declara- 
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tion  in  the  Constitution  you  arc  going  to  impair  the  right  of  the  individual 
to  appeal  in  the  usual  way  for  relief  in  the  courts. 

The  Minnesota  Commission,  at  the  Fourth  Annual  National  Tax  Confer- 
ence, expressed  itself  as  follows,  through  Samuel  Lord,  who  was  a  member  of 
that  commission:  ''The  Minnesota  Conmiission  has  little  faith  in  equaliza- 
tion as  a  remedy  for  bad  assessments.  We  believe  that  to  undertake  the 
collection  of  a  poor  assessment  by  equalization  is  commencing  at  the  wrong 
end  of  the  problem  and  is  about  as  apt  to  make  a  bad  matter  worse  as  it  is 
to  result  in  improvement.  That,  after  all,  the  thing  that  is  required  and  the 
problem  to  be  solved  is  how  to  get  a  correct  assessment  of  the  property  in  the 
State  and  in  the  various  communities,  in  the  first  instance.  It  needs  no 
argument  to  show  that  if  property  was  originally  assessed  as  it  ought  to  be, 
there  would  be  little  need  for  equalization  either  by  a  county  board,  or  by  a 
statute  board. 

Now  take  the  table  I  referred  to  on  Wednesday  of  last  week  to  be  found  on 
page  1187  of  the  Record. 

Now,  there  I  assume  a  hypothetical  case  and  for  convenience  in  the  calcula- 
tion considered  that  there  were  only  four  tax  districts  in  the  county,  whereas 
in  most  of  the  counties  of  our  State  there  are  many  more. 

I  have  a  list  here  obtained  from  the  Tax  Department  showing  the  various 
counties  of  the  State,  the  number  of  towns,  the  number  of  boards,  the  niunber 
of  tax  districts,  the  number  of  assessors,  and  the  number  of  supervisors. 
Now,  from  that,  I  gather  the  following  information: 

Cattaraugus  has  35  districts.  St.  Lawrence  has  33.  Steuben  has  34.  Alle- 
gany has  29.  Erie  has  28.  So  has  Oneida,  28;  and  Oswego  and  Otsego  each 
have  25. 

Now,  remember  that  is  not  counting  the  various  village  tax  districts. 
Those  are  simply  the  town  districts  which  are  used  as  the  basis  of  an  imposi- 
tion of  a  direct  tax.  In  the  entire  State  we  have  000  tax  districts;  1,325 
supervisors  and  2.9V5  tax  assessors.  Just  imagine  equalization  applied  to  all 
of  these  and  you  obtain  a  notion  of  our  utter  hopelessness  and  helplessness 
in  trying  to  temporize  with  one  of  the  greatest  evils  with  which  this  State  is 
cursed. 

In  this  table  on  page  1187  of  the  Record,  if  you  will  look  at  it,  you  can 
readily  detect  at  a  glance  the  fruitful  source  of  all  our  trouble  in  trying  to 
devolve  an  equitable  plan  of  taxation  out  of  that  discredited  system. 

In  the  first  column  of  this  table  we  havQ  the  ratio,  the  ratio  which  the 
assessors  adopt  as  the  basis  —  the  alleged  ratio  adopted  as  the  basis  of  their 
assessments.  In  the  second  column,  the  assessed  valuation;  in  the  third 
column,  the  actual  valuation,  which  they  are  supposed  to  arrive  at  first;  in 
the  last  column  the  equalized  valuation;  and  there  your  equalization  boards 
run  up  against  a  mandate  of  the  statute  which  says  that  they  cannot  interfere 
with  the  aggregate  valuation  in  any  district  or  in  any  county.  So  by  hocus 
pocus  and  jugglery  they  are  bound  to  alter  these  figures  by  additions  and 
subtractions,  so  as  to  get  the  valuation  back  to  where  they  started  from. 

It  will  be  seen  at  a  glance  that  the  value  of  the  above  equalization  depends 
upon  the  accuracy  of  the  ratio  established  under  Rule  1 ;  Rule  1  is  contained 
in  section  50  of  the  Tax  Law,  a  complicated  rule  consisting  of  five  parts. 

Now,  it  is  a  mathematical  truth  or  maxim,  that  if  an  error  creeps  into  one 
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factor  of  the  equation  your  whole  equation  is  utterly  destroyed.  Now, 
in  the  first  column  of  this  table,  under  Rule  1,  we  find  the  factor  that 
is  subject  to  error.  This  column  has  a  factor  in  the  calculation  that 
contains  several  elements  of  error.  It  is  obtained  from  a  biased  source  and  is 
largely  dependent  upon  the  say-so  of  the  assessor.  It  may  contain  over- 
valuation beyond  the  predetermined  ratio  and  it  may  contain  under-valuations. 
The  under-valuation  will  be  due  to  political,  social  or  corrupt  influences.  The 
over-valuations  will  be  due  to  ignorance,  carelessness,  or  some  unworthy 
animus.  All  of  these  constitute  a  wide  margin  of  indefiniteness  and  uncer- 
tainty which  go  to  vitiate  the  entire  calculation. 

In  fighting  for  the  term  **  equalization "  in  this  bill,  on  page  2,  line  7, 
remember  that  I  have  introduced  an  amendment  to  cut  out  of  line  7  the 
words  "  and  equalization  ",  making  the  sentence  read  "  The  Legislature  shall 
provide  for  the  supervision  and  review  of  assessments." 

The  bill  aa  proposed  states  that  "  The  legislature  shall  provide  for  the 
supervision,  review  and  equalization  of  assessments  *\  I  want  to  cut  out  those 
words  "  and  equalization  ",  because  I  believe  that  where  you  give  the  Legis- 
lature the  power  to  provide  for  review,  you  give  them  all  the  power  that  is 
necessary. 

In  fighting  for  the  term  "  equalization "  the  Chairman  of  the  Tax  Com- 
mittee is  figliting  for  something  that  he  does  not  really  want.  Take  his  own 
statement.  He  does  not  want  to  equalize  the  classes  of  improper  valuation 
which  he,  together  with  every  other  tax  expert,  has  railed  against  so  long.  He 
wants  to  correct  them,  so  as  to  make  them  conform  to  the  truth  and  the  law. 
In  other  words,  he  wants  to  go  into  the  locality  where  disobedience  and  defi- 
ance of  the  law  is  found,  and  if  necessary,  order  a  new  assessment. 

He  now  has  that  power.  Since  the  enactment  of  chapter  317  of  the  Laws 
of  1915,  there  is  absolutely  no  necessity  whatever,  for  the  retention  of  the 
term  "  equalization  "  either  in  the  law  or  in  the  Constitution,  but  especially 
should  it  be  excluded  from  the  Constitution  where,  if  retained,  it  would 
continue  to  give  a  sanction  to  under-valuation.  Where  a  vice  has  been  en- 
grafted into  a  system,  a  law,  it  may  be  excusable  to  cut  away  the  malicious 
growth  with  care  and  deliberation,  but  it  would  be  the  worst  possible  policy  to 
foster  and  augment  the  further  growth  of  that  weed.  To  give  recognition  in 
our  Constitution  to  the  ponderous  and  unscientific  makeshift  of  equalization, 
would  be  deplorable  and  would  only  create  a  constitutional  barrier  to  its  ul- 
timate elimination;   and  remember,  that  is  what  we  all  want. 

No  tax  expert  is  satisfied  with  equalization.  They  are  aware  of  its  iniquity. 
They  are  aware  of  its  defect.  They  don*t  want  equalization;  and  yet  in  the 
face  of  that  well-known  and  general  sentiment  throughout  the  State  and 
throughout  the  country,  the  Tax  Committee  of  this  Convention  has  the  bold- 
ness to  present  an  amendment  to  this  Constitution  preserving  the  term 
"  equalization  **  or,  rather,  putting  the  term  "  equalization "  into  our  Con- 
stitution. 

You  cannot  do  away  with  equalization  by  putting  it  in  the  Constitution. 
When  you  put  it  in  the  Constitution  you  freeze  it  there  for  all  time.  How, 
may  I  ask,  will  the  Chairman  of  the  Tax  Committee,  the  head  of  the  Tax 
Department  of  this  State,  be  able  to  get  rid  of  equalization  if  he  and  the 
defenders  of  this  proposition  insist  upon  putting  the  term  "  equalization  "  in 
the  Constitution?    To  every  effort  that  he  may  make  to  secure  the  full  valua- 


tion  of  property,  they  will  reply  that  his  remedy  is  not  in  the  rectification  of 
the  assessment  roll,  but  in  the  equalization  which  the  Constitution,  if  the  Tax 
Committee  proposal  is  adopted,  will  then  recognize  and  sanction.  There  is  the 
danger.  At  first  blush  it  would  seem  immaterial  whether  or  not  property  is 
appraised  for  purposes  of  taxation  at  its  full  value.  The  inference  is  cor- 
rectly drawn  that  if  all  property  of  all  owners  at  all  places  is  assessed  at  the 
same  ratio  of  its  value,  it  would  make  no  difference  whether  the  valuation 
was  put  at  ninety  per  cent.,  fifty  per  cent.,  or  even  ten  per  cent.  All  would 
in  that  event  bear  its  proportional  burden. 

But  the  fact  is  that  all  property  of  all  owners  at  all  places,  even  in  the 
same  tax  district,  is  not  valued  at  the  same  ratio.  The  very  fact  that  there 
is  no  compulsion  in  the  matter,  and  that  the  property  may  be  assessed  at  less 
than  its  value,  invites  discrimination  and  opens  the  door  to  favoritism  and 
corruption. 

While  in  theory  it  is  immaterial  whether  or  not  property  is  assessed  at  its 
full  value,  or  less  than  its  full  value,  and  since  assessing  it  at  less  than  the 
full  value  has  proved  a  fruitful  source  of  inequality,  there  is  no  excuse  to 
longer  retain  the  custom  of  assessing  it  at  less  than  its  fair  value. 

The  effect  of  the  New  York  State  Tax  Law  is  to  sanction  the  violation  of 
the  law.  In  one  section  it  directs  valuations  to  be  made  at  their  full  value 
and  in  another  assumes  that  that  provision  will  be  violated  and  flouted.  It 
gravely  justifies  and  even  encourages  that  violation  and  then  attempts,  by  an 
involved  system  of  boards  of  equalization  and  intricate  mathematical  rules, 
to  minimize  the  perils  to  which  it  is  obvious  an  inherently  vicious  system 
will  inevitably  lead.  But  all  in  vain;  for  no  boards  of  equalization,  however 
fair,  and  no  rules  of  equalization,  however  accurate,  can  locate,  minimize  or 
correct  the  vicious  and  often  fraudulent  inequalities  that  creep  into  the  orig- 
inal appraisal. 

It  may  be  asked,  what  will  happen  if  this  proposed  amendment  should  be- 
come effective?  iSimply  this:  It  will  end  the  absurdity  of  one  part  of  the 
statute  laughing  at  the  other.  It  will  abolish  the  involved  machinery  of 
boards  of  equalization  and  the  equally  involved  rules  by  which  they  attempt  to 
do  something  that  ought  to  be  imnecessary  in  any  rational  system  of  taxa- 
tion. It  will  require  tax  officers  to  appraise  property  at  its  full  value  or  fail 
at  their  peril.  It  will  make  it  a  duty  for  them  to  do  justice  instead  of,  as 
now,  leaving  the  dispensation  of  justice  a  matter  of  personal  or  individual 
opinion,  favor  or  caprice.  It  will  leave  it  to  the  self-interest  of  owners  to 
say  that  they  are  not  over-appraised  or  that  their  neighbors,  through  mis- 
take, are  not  under-appraised. 

The  Chairman  —  The  hour  of  11  o'clock  has  arrived,  and  under  the  rule 
I  think  the  gentleman's  time  has  expired. 

Mr.  Griffin  —  Just  one  sentence  more.  It  will  wipe  out  the  whole  vicious 
system  of  variances  in  the  appraisal  of  property  in  the  different  counties  of 
this  State,  a  system  which  in  spite  of  boards  of  equalization  will  make  the 
imposition  of  a  direct  State  tax  a  constant  source  of  inequality  and  injustice. 

Mr.  Chairman,  I  thank  you  for  the  indulgence.  You  see  how  well  I  was 
able  to  measure  my  remarks  within  the  time  limit.  That  completes  my 
remarks. 

Mr.  Lincoln  —  Mr.  Chairman. 

The  Chairman  —  The  Chair  recognizes  the  gentleman  from  Erie,  Mr. 
Lincoln. 
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Mr.  Lincoln  —  I  understand  that  the  Committee  has  under  consideration 
Section  3  as  well  as  Section  2,  concerning  which  — 

Mr.  €.  A.  Webber  (interrupting)  — Mr.  Chairman,  a  point  of  order. 

The  Chairman  —  The  gentlnnan  .will  state  his  point  of  order. 

Mr.  C.  A.  Webber  —  There  is  not  a  quorum  present  and  this  is  too  im- 
portant an  article  to  be  discussed  without  a  quorum. 

The  Chairman  —  The  Chair  rules  that  a  quorum  is  present,  that  there  are 
more  than  a  majority  of  the  members  of  the  Convention  now  in  the  Chamber. 

Mr.  C.  A.  Webber  —  I  call  for  a  count,  Mr.  Chairman.  I  have  counted  GO 
people  in  the  room. 

The  Chairman  —  The  Secretary  will  coimt.  The  delegates  will  take  their 
seats.    The  Sergeant-at-arms  will  summon  the  delegates  from  the  corridors. 

The  Secretary  has  counted  and  reports  that  more  than  a  majority  of  the 
members  of  the  Convention  are  present. 

Mr.  Lincoln  will  proceed. 

Mr.  Lincoln  —  Mr.  President,  assuming  that  section  3  of  the  proposal  of 
the  Tax  Committee  is  under  consideration,  I  wish  to  address  myself  to  an 
amendment  to  that  section  which  I  have  prepared  and  which  I  will  read  and 
later  send  to  the  desk.  The  amendment  is  in  the  provision  relating  to  the 
creation  of  tax  districts  not  larger  than  a  coimty.  This  provision  is  that  no 
such  tax  districts  larger  than  a  county  shall  be  established  until  the  law  pro- 
viding therefor  shall  have  been  adopted  by  vote  of  the  majority  of  the  people 
voting  therein,  in  such  district,  at  an  election  for  which  provision  shall  be 
made  by  law. 

If  I  said  "  county  "  I  should  have  said  "  larger  than  a  town." 

Mr.  Chairman,  this  proposal  on  my  part  is  aimed  to  make  more  practicable 
the  provision  which  has  met  some  criticism  on  the  part  of  this  convention 
and  contained  in  section  3  of  the  committee's  proposed  amendment.  I  think 
that  that  section  aims  to  provide  a  real  reform  in  the  matter  of  tax  assess- 
ment and  collection  and  for  that  purpose  I  heartily  support  that  particular 
section  although  I  am  not  in  particular  accord  with  some  of  the  sections  of 
this  article;  but  I  hope  that  some  provision  can  be  made  whereby  the  State 
can  avail  itself  of  the  proposal  of  the  Committee  relating  to  tax  districts 
not  to  exceed  in  size  the  boundaries  of  the  county. 

The  evils  which  exist  under  the  present  system  must  have  great  eflfect.  The 
gentleman  who  last  spoke  adverted  to  the  fact  that  there  must  be  somewhat 
over  three  thousand  tax  districts  in  the  State.  I  have  a  letter  relating  to  tax 
districts  in  Erie  county,  and  a  table  prepared  by  the  present  county  auditor 
of  Erie  county,  Mr.  George  S.  Buck,  addressed  to  Mr.  O'Brian.  Mr.  Buck  has 
had  long  experience  as  supervisor  of  the  county,  and  is  perhaps  as  well  known 
concerning  the  situation  there  as  any  other  official  in  Erie  county.  He  says 
"It  is  a  great  task  to  gain  exact  information  as  to  the  number  of  assessors 
in  Erie  county  and  their  total  pay.  I  hope  that  what  is  furnished  will  answer 
your  purpose.  There  are  seventy-three  town  assessors,  forty-two  village  as- 
sessors and  about  seven  hundred  and  fifty  school  district  assessors  or  865  al- 
together. The  school  district  assessors  appear  to  be  inactive  as  a  rule.  There 
are  about  two  hundred  and  fifty  school  districts.  Each  district  has  from  one 
to  nine  trustees,  who  act  as  assessors,  and  usually  accept  the  work  of  the 
town  and  village  assessors,  but  not  always.  All  assessors  including  school  dis- 
trict  trustees   are  entitled   to   .'^3.00  per  day.     Town   and  village   assessors 


1Y73 

probably  receive  about  $200.00  each  per  annum.  I  think  it  rare  if  ever,  that 
the  school  district  trustees  collect  the  fees  to  which  they  are  entitled  when* 
sitting  as  assessors. 

There  is  a  town  collector  of  taxes,  a  village  collector  and  a  school  district 
collector.  The  town  collector  is  paid  1  per  cent,  for  all  taxes  collected  in 
the  first  thirty  days,  6  per  cent,  on  all  collected  thereafter  and  the  county 
gives  him  2  per  cent,  on  all  returned  unpaid.  The  school  district  collectors  are 
paid  1  per  cent,  on  all  taxes  paid  in  the  first  thirty  days  and  5  per  cent,  on 
all  paid  thereafter.  This  puts  such  a  premium  on  delay  that  the  railroads 
had  a  law  passed  requiring  school  district  collectors  to  file  a  copy  of  their 
rolls  with  the  county  treasurer  so  far  as  railroad  property  is  aflfected  and 
permitting  them  to  pay  their  school  taxes  to  the  county  treasurer. 

The  system  is  so  minutely  divided  that  many  incompetents  work  on  parts 
of  it.  One  collection  of  taxes,  one  levy  and  one  assessment  all  done  through 
a  competent  organization  would  undoubtedly  result  in  a  large  annual  saving. 

The  same  difficulty  has  been  pointed  out  by  Henry  J.  Cookinham,  County 
Attorney  of  Oneida  County,  in  a  paper  which  he  read  last  fall  before  the 
First  Conference  for  Better  County  Government  in  New  York  State,  at  Sche- 
nectady, in  which  he  alludes  to  his  own  county  of  Oneida.  He  said :  "  Con- 
sider a  typical  New  York  county,  my  own,  containing  two  cities,  26  towns, 
19  incorporated  villages,  23  special  districts  and  355  school  districts  outside 
of  the  cities.  There  are  more  than  400  bodies,  composed  of  more  than  1,200 
persons,  with  power  to  fix  values,  to  assess  for  purposes  of  taxation,  and 
more  than  400  collectors  of  taxes.  The  county  and  each  one  of  the  other 
425  districts  mentioned  has  power  to  raise  money  by  taxation  for  its  own 
purposes. 

Again  he  says :  "  In  each  school  district  the  trustees  have  power  to  assess 
for  school  purposes.  In  most  of  our  special  districts  the  special  tax  is  levied 
upon  the  valuations  fixed  by  town  assessors.  Our  cities  make  their  own 
assessments.  Our  villages  have  power  to  make  theirs,  and  usually  do  so, 
though  in  some  instances  they  take  the  values  as  determined  by  the  town 
assessors.  The  valuations  in  each  town  are  determined  by  the  town  assessors. 
The  valuations  for  the  purposes  of  State  and  county  taxes  are  determined 
by  a  so-called  board  of  equalization,  consisting  of  the  board  of  supervisors 
or  persons  appointed  by  it.  This  so-called  equalization  consists  simply  of 
adding  or  subtracting  certain  percentages  to  or  from  the  total  valuation 
placed  upon  the  property  of  a  town  by  town  assessors.  It  is,  in  fact,  assess- 
ment by  towns  and  amounts  to  a  re-assessment  of  every  piece  of  property 
in  the  town.     (This  equalization  is  too  often  in  personam  and  not  in  rem.) 

A  man,  therefore,  may  have  property  in  a  school  district,  in  special  dis- 
tricts, in  a  village,  in  a  town.  This  property  may  be  valued  by  different 
bodies  with  power  to  assess  at  two,  three  or  four  different  values  in  the 
same  year,  and  then  through  coimty  equalization  a  fifth  value  be  placed 
thereon." 

The  same  difficulty  has  been  pointed  out  in  Nassau  county: 

"  Nassau  County  has  eighty  tax  collectors,  seventy-seven  of  which  are  elected 
each  year.  Three  collectors  are  elected  for  a  term  of  two  years.  The  col- 
lectors have  no  offices  other  than  their  private  homes. 

"  In  my  School  District,  which  is  the  Fifteenth  School  District  of  the  Town 
of  Hempstead,  the  school  tax  collector  for  the  collection  of  that  tax,  receives 
from  $2,000  to  $2,800.     In  this  connection  I  would  say  that  the  County  of 
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Nassau  appropriates  approximately,  $1,000,000  for  school  purposes  every 
year.  There  are  sixty-three  school  districts  in  the  county,  fifteen  incorporated 
Tillages,  and  three  towns." 

It  is  just  that  multiplicity  of  officials  and  assessments  which  it  is  aimed 
by  this  amendment  to  do  away  with.  It  seems  to  me  that  that  multiplicity 
makes  for  extravagance  and  inefficiency  and  it  seems  to  me  that  if  the 
Constitutional  Convention  will  adopt  the  proposal  of  the  Tax  Committee  on 
this  particular  subject,  leaving  it  to  the  will  of  the  people  of  the  school  dis- 
tricts to  adopt  or  reject  the  law  provided  by  the  Legislature  as  they  see 
fit,  these  districts  as  they  gradually  become  accustomed  to  this  system  of 
doing  their  business  will  attain  greater  efficiency  and  economy. 

The  President  —  The  gentleman's  time  has  expired. 

Mr.  Lincoln  —  Well,  Mr.  Chairman,  I  would  like  to  say  just  a  word  more. 

I  have  taken  this  up  with  the  gentlemen  from  Westchester  and  from  Nassau, 
who  are  particularly  interested,  and  also  the  distinguished  gentleman  presiding 
over  the  Committee  of  the  Whole  this  morning  and  all  the  gentlemen  I  have 
mentioned  have  stated  that  they  are  entirely  satisfied  with  the  proposal  as 
contained  in  this  amendment. 

The  Chairman  —  The  gentleman  from  Erie  offers  an  amendment  which  the 
Secretary  will  read. 

The  Secretary  —  By  Mr.  Ldnooln:  To  insert  after  the  word  "boundary" 
the  following,  "  no  such  tax  district  larger  than  a  town  to  be  established 
until  the  law  providing  therefor  shall  have  been  adopted  by  vote  of  a  majority 
of  the  people  voting  thereon  in  such  proposed  district  at  an  election  for  which 
provision  shall  be  made  by  law." 

Mr.  Barrett  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Barrett. 

Mr.  Barrett  —  Before  I  begin  to  speak,  briefly,  on  Sections  2  and  3  of  this 
proposed  amendment,  which  should  be  taken  up  together,  I  want  to  say  that 
I  am  in  favor  of  the  amendment  proposed  by  Mr.  Lincoln,  and  opposed  to  the 
amendment  proposed  by  Mr.  Griffin,  for  the  reason  that  Mr.  Griffin's  proposed 
amendment  would  nullify  the  provisions  of  Sections  2  and  3  proposed  by  the 
Tax  Committee. 

Mr.  Griffin  —  Will  the  gentleman  yield? 

The  Chairman  —  Will  the  gentleman  yield? 

Mr.  Barrett  —  I  cannot  — 

The  Chairman  —  The  gentleman  refuses  to  yield. 

Mr.  Griffin  —  Simply  to  specify  what  it  refers  to  — 

(Interruption  by  gavel.) 

The  Chairman — The  gentleman  refuses  to  yield. 

Mr.  Barrett  —  Mr.  Chairman,  do  I  understand  that  I  am  on  a  time- 
allowance  of  ten  minutes? 

The  Chairman  —  Yes. 

Mr.  Barrett  —  Then  I  prefer  not  to  yield  at  this  point. 

In  the  first  place,  Mr.  Chairman,  there  are  two  matters  or  rather  situa- 
tions, or  conditions  which,  if  there  were  no  others,  justify  and  make  neces- 
sary the  adoption  of  the  provisions  of  Sections  2  and  3  of  this  proposed  amend- 
ment. 

The  first  of  these  conditions  is  the  necessity  for  the  improvement  of  the 
system  of  taxation  or  lack  of  it  which  exists  outside  of  the  fifty  or  more 
incorporated  cities  in  the  State. 
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The  other  is  the  necessity  for  the  improvement  of  the  condition  of  the 
system  for  the  assessment  of  personal  property. 

In  neither  of  these  conditions  has  the  Legislature  the  power  to  make  the 
improvement  as  now  limited  by  the  provisions  of  the  Constitution. 

As  I  have  noticed  from  looking  at  the  list  of  delegates,  something  more  than 
two-thirds  of  the  whole  membership  of  this  Convention  is  made  up  of  resi- 
dents of  cities,  and  it  may  be  slightly  presimiptuous  to  assume  that  they  do 
not  know  the  cumbersome  detail  which  is  provided  for  the  assessment  and 
collection  of  taxes  in  that  part  of  the  State  outside  of  the  cities  and  I  am 
just  going  to  briefly  describe  that  situation.  While  the  cities,  by  reason  of 
the  broadness  of  the  charters  that  have  been  granted  by  the  Legisl&ture,  have 
a  reasonable,  logical,  economical  and  fairly  convenient  system  of  taxation 
—  I  am  not  speaking  with  regard  to  the  payment  of  taxes  but  the  method 
by  which  you  have  an  opportunity  to  pay  them — ^in  the  parts  of  the  State 
outside  of  the  cities  there  is  a  cumbersome,  expensive  and  inconvenient  system. 
Outside  of  the  fifty  or  more  cities  in  this  State,  there  are  1200  townships  or 
towns,  as  they  are  called  in  the  Constitution,  several  himdred  villages  and 
several  thousand  school  districts. 

Now,  for  the  purposes  of  taxation  for  State,  coimty  and  town  purposes,  the 
basis  is  the  town.  As  has  already  been  briefly  referred  to,  the  assessment  of 
the  town  is  made  by  the  assessors  of  the  town.  The  assessment  of  the 
villages  within  the  town  is  made  by  the  village  assessors  and  the  assessment 
for  the  school  district  within  the  town  is  made  by  the  Board  of  Trustees. 

Now,  briefly,  for  an  illustration,  I  want  to  take  my  own  county  of  West- 
chester, with  which  I  am  reasonably  familiar,  and  one  township  within  it. 
The  assessed  valuation  of  the  county  of  Westchester  is  about  $400,000,000. 
Just  about  one-half  of  that  is  within  the  cities  of  Yonkers,  New  Rochelle  and 
Mount  Vernon,  leaving  $195,000,000  worth  of  property  within  nineteen  town- 
ships. Now,  within  those  nineteen  townships  the  property  is  assessed  in  each 
township  by  three  assessors.  The  twenty-four  villages  within  those  townships 
each  have  their  own  board  of  assessors,  varying  from  one  to  four.  There  are 
178  school  districts,  including  high  school  districts,  each  one  of  which  has  its 
own  board  of  assessors.  Each  of  these  districts,  230  taxing  districts,  has  its 
own  directing  officers  and  they  have  power  to  levy  their  own  taxes  and  collect 
them.    So  that  we  have  some  228  or  230  districts. 

Now,  taking  one  town  in  particular,  the  town  of  Greenburgh,  which  con- 
tains the  town  in  which  I  live,  they  have  an  assessed  valuation  of  $46,000,000 
in  that  one  township.  They  have  five  villages.  With  the  township  govern- 
ment they  have  enough  school  districts  to  bring  it  up  to  twenty-seven  taxing 
districts.  The  average  annual  budget  to  run  all  those  budgets  is  over 
$1,000,000.  They  are  assessed  by  twenty-seven  different  sets  of  assessing 
officers  and  collected  by  twenty-seven  different  sets  of  collecting  officers.  Now, 
what  we  attempted  to  do  in  the  county  of  Westchester,  which  has  been  referred 
to  here  briefly,  to  overcome  this  situation,  was  to  have  a  special  tax  act 
passed,  which  provided  that  for  each  township  the  Board  of  Assessors  of 
that  township  should  make  an  assessment  roll  which  should  be  used  for  all 
purposes  within  that  town,  doing  away  with  all  the  assessors  except  three 
for  the  town.  And  also  doing  away  with  all  the  collecting  officers  except  the 
collector  of  taxes  for  the 'town,  who  collected  not  only  for  the  town  but  for 
all  the  villages  and  all  the  school  districts. 
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Now,  let  me  stop  right  there,  in  connection  with  the  deecribing  of  that  sys- 
tem, to  say,  for  the  purpose  of  allaying  the  fears  of  those  who  think  that  some- 
thing improper  might  happen  in  regard  to  the  carrying  out  of  the  provisions 
of  this  Constitution,  if  adopted,  that  this  act  was  put  into  effect  after  a  senti- 
ment which  was  carefully  discussed  by  the  board  for  five  years.  There  was 
some  talk  that  it  would  be  unpopular  among  those  people  who  were  legislated 
out  of  office,  but  it  was  the  most  popular  measure,  strictly  non-partisan 
measure,  that  has  been  put  through  for  a  long  time,  and  there  was  very  great 
disappointment  when  the  Court  of  Appeals  decided,  as  I  shall  tell  you  in  a 
moment  or  two,  that  it  was  unconstitutional. 

Kow  it  proceeded  first  this  year  to  put  that  plan  into  operation.  There 
was  one  assessment  roll;  there  was  one  collector.  The  assessors,  instead  of 
working  on  fees  as  they  had  done  heretofore,  had  their  salaries  fixed  by  the 
town  board.  They  made  the  assessment  for  all  the  subdivisions  within  that 
town  and  collected  the  taxes  at  a  salary  fixed  by  the  town  board.  They 
sat  from  one  end  of  the  year  to  the  other  in  a  place  designated  for  that  pur- 
pose, so  that  a  man  who  had  taxes  to  pay  in  any  part  of  that  town  could 
go,  just  as  they  do  logically  and  conveniently  in  a  city,  and  have  one  place 
to  pay  his  taxes  and  know  when  his  taxes  were  through  and  paid. 

Now  it  is  suggested  that  all  this  proceeding  is  based  upon  a  tax  map,  which 
is  a  highly  important  part  of  the  proposition.  This  assessment  led  to  the 
assessment  roll  and  the  taxes  were  laid  against  the  property  and  not  against 
the  person,  which  every  lawyer  who  has  had  trouble  with  this  proposi- 
tion will  recognize  is  a  very  advantageous  proposition.  Now  then  while  this 
plan  was  working  along  successfully  one  of  the  villages  in  the  town  of  Pel- 
ham —  the  town  of  Pelham  adjoins  the  city  of  New  York,  as  some  of  you 
know,  and  is  made  up  entirely  of  three  villages.  They  tested  the  constitu- 
tionality of  this  act  in  a  proceeding  which  went  to  the  Court  of  Appeals  under 
the  last  subdivision  of  Section  2  of  Article  X,  which  says  that  any  other 
officer  not  provided  in  the  Constitution  shall  be  elected  or  appointed  by  the 
electors  of  the  district  for  which  he  is  elected. 

In  substance, —  for  my  time  is  brief, —  the  Court  of  Appeals  decided  that  a 
village  collector,  though  not  named  in  the  Constitution,  was  a  constitutional 
officer  because  duties  had  been  conferred  upon  him  by  the  Legislature  previous 
to  the  amendment  of  the  Constitution  of  1894.  So  that  our  whole  act  fell  to 
the  ground  but  we  discovered  enough  benefit  in  the  working  of  it  to  see  the 
advantage  of  such  a  proposition;  and,  such  a  plan,  as  I  have  already  stated, 
carrying  out  such  a  plan,  is  now  prohibited  by  the  Constitution. 

Now  I  do  not  refer  to  Westchester  county  alone  in  the  hope  that  something 
should  particularly  be  done  for  one  county.  I  simply  say  this,  that  in  some 
of  the  counties  now  —  Nassau  county,  tried  the  same  thing  except  they  put 
theirs  on  a  county  basis,  and  that  falls  within  the  same  prohibition  —  I  simply 
say  this  that  the  larger  sections  now,  and  a  good  many  other  sections  within 
the  next  twenty  years,  will  certainly  find  it  expedient  and  necessary  to  have 
that  prohibition  removed  so  that  the  Legislature  can  provide  intelligently  for 
the  assessment  and  collection  of  taxes  in  the  larger  and  more  thickly-settled 
sections  of  the  country.  And,  not  only  that,  but  such  a  system  is  a  very  great 
improvement  upon  the  system  we  have  now. 

Now  the  amendment  by  Mr.  Lincoln  changes  the  proposition  of  the  Tax 
Committee  so  that  a  tfix  district  shall  not  be  created  larger  than  a  town  with- 
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out  -the  consent  of  the  people  affected.  I  hope  that  some  time  or  other  it  may 
be  possible  to  make  the  county  the  basis  of  assessment.  I  believe  that  is  the 
logical  thing  and  it  is  one  of  the  logical  answers  to  the  defects  and  vices  which 
arise  out  of  the  system  of  equalization  which  has  been  referred  to  by  Senator 
Griffin. 

I  think  I  have  covered  suflBciently  that  proposition  to  make  it  clear  that, 
-without  some  amendment  of  this  character,  there  can  be  no,  as  I  believe,  sys- 
tematic and  economical  and  logical  assessment  for  the  purpose  of  real  estate, 
and  that  the  Constitution  should  be  amended  in  that  particular. 

Now,  Section  2  does  remove  the  restriction  provided  in  Section  2  of  Article 
X  of  the  present  Constitution,  and  Section  No.  3  limits  that  by  providing 
that  assessment  districts  shall  not  be  larger  than  the  town  unless  it  is  voted 
upon  by  the  residents  of  the  larger  districts. 

The  Chairman  —  Under  the  rule,  the  gentleman's  time  has  expired. 
Mr.  C.  A.  Webber  —  Mr.  Chairman. 
Mr.   Parsons  —  Mr.  Chairman. 

Mr.   C.  A.  Webber  —  I  trust  that  the  gentleman's  attention  will  not  be 
called  to  that.    Mr.  Barrett  is  the  most  interesting  person  to  speak  on  this 
subject  on  the  floor  of  this  Convention. 

The  Chairman  —  Under  the  rule  the  gentleman's  time  has  expired. 
Mr.  Tanner  —  I  move  the  gentleman's  time  be  extended. 
Mr.  Parsons  —  Mr.  Chairman,  I  ask  unanimous  consent  that  he  be  allowed 
to  proceed. 

The  Chairman  —  Is  there  any  objection  ?  Hearing  no  objection,  the  gentle- 
man will  be  allowed  to  proceed. 

Mr.  Barrett  —  Thank  you,  Mr.  Chairman,  and  I  will  limit  that  to  five 
minutes  and  stop  inside  of  that  time,  so  that  I  can  answer  the  gentlemen's 
questions  if  I  am  able  to  do  so. 

I  referred  briefly  to  the  question  of  personal  property.  Under  the  ruling  of 
the  Court  of  Appeals,  the  local  assessor  is  guaranteed  the  right  to  assess  per- 
sonal property.  Now  this  provision,  this  proposed  amendment,  makes  it  pos- 
sible for  the  Legislature  to  provide  without  restriction  for  the  assessment  of 
personal  property. 

I  think  that  that  is  a  logical  proposition  and  a  proper  one.  The  local 
assessors,  as  constituted  at  present,  I  don't  think  I  go  too  far  when  I  say 
that  they  do  not  believe  in  the  assessment  of  personal  property  if  they  can 
find  any  reasonable  excuse  for  getting  out  of  it. 

In  fact,  I  remember  pointing  out  to  a  local  assessor  that  he  could  very 
properly  assess  personal  property.  He  said  he  did  not  believe  in  personal 
taxation,  in  taxation  of  personal  property;  that  if  a  man  had  managed  to 
save  any  money  which  was  not  included  in  his  real  estate,  that  he  should  not 
have  to  pay  taxes  on  it. 

This  proposition  as  proposed  by  the  Tax  Committee  leaves  it  entirely  with 
the  Legislature  to  make  such  laws  as  they  may  see  fit  for  the  proper  assess- 
ment and  taxation  of  personal  property. 

I  think  I  want  to  say  that  the  working  of  that  plan  as  proposed  in  West- 
cheater  county,  which  was  proposed  and  in  operation  until  it  was  stopped, 
that  the  system  of  abolishing  fees  for  local  assessors  and  collectors  and 
appointing  oflicials  to  work  at  a  fixed  salary  was  found  to  save  expense  and 
to  be  very  much  more  satisfactory  all  around. 


1778 

I  will  now  yield  to  the  gentleman's  question. 

Mr.  Olcott  —  Mr.  Chairman. 

The  Chairman  — The  Chair  recognizes  the  gentleman  from  New  York, 
Mr.  Olcott. 

Mr.  Olcott  —  I  offer  the  following  amendment.  I  simply  ask  the  Clerk 
to  read  it  and  I  have  nothing  to  say. 

The  Chairman  —  Mr.  Olcott  presents  an  amendment.    The  Clerk  will  read. 

The  Secretary  —  By  Mr.  Olcott,  to  amend  General  Order  No.  48,  as  follows: 

Page  2,  line  17,  strike  out  the  period  at  the  end  thereof  and  add  the  fol- 
lowing: "operating  in  two  or  more  counties  and  not  wholly  within  a  city". 

Mr.  McKinney  —  Mr.  Cliairman. 

The  Chairman  —  Mr.  McKinney. 

Mr.  McKinney  —  During  the  dehate  upon  this  article  last  week,  some  criti- 
cal attention  was  given  to  the  second  sentence,  in  Article  II,  Section  2, 
which  reads  as  follows:  *'  The  Legislature  shall  prescribe  how  taxable  sub- 
jects shall  be  assessed  and  provide  for  officers  to  execute  laws  relating  to 
the  assessment  and  collection  of  taxes;  no  provision  of  any  other  article  of 
jthis  Constitution  to  the  contrary  notwithstanding*'. 

I  refer  particularly  to  the  last  clause  of  that  sentence.  If  I  am  not  mis- 
taken, there  is  pending  a  motion,  or  a  tentative  motion,  to  strike  out  this 
article. 

The  Chairman  —  May  we  have  just  a  little  better  order? 

Mr.  McKinney  —  I  desire  to  say  simply,  Mr.  Chairman,  that  I  earnestly 
hope  this  motion  will  not  prevail.  If  this  clause  is  stricken  out  it  will  ac- 
complish the  defeat  of  the  fundamental  piu'pose  sought  to  be  achieved  by 
the  Committee  on  Taxation  in  this  article. 

This  sentence,  or  rather  this  clause  of  the  sentence,  goes  to  a  very  good 
purpose,  and  it  is  the  earnest  opinion  of  the  committee  without  this  pro- 
vision, that  the  reforms  sought  to  be  accomplished  cannot  be  constitutionally 
carried  out  for  this  reason:  Section  2  of  Article  X,  frequently  known  as  the 
home  rule  clause,  gives  to  local  communities  and  towns,  as  the  section  is 
interpreted  in  the  Court  of  Appeals,  the  right  to  have  local  or  town  assessors 
assess  local  real  estate. 

If  that  provision  remains  in  the  Constitution,  as  it  seems  that  it  will,  and 
this  provision  is  obtained  which  permits  the  Legislattu*e  to  provide  for 
assessors  to  assess  real  estate,  we  shall  have  two  conflicting  provisions  in 
the  Constitution. 

The  door  is  then  opened  wide  for  all  sorts  of  construction,  and  it  was  the 
sincere  opinion  of  the  committee  that  the  older  and  more  particular  pro- 
vision would  probably  prevail  in  case  the  court  decided  there  was  a  conflict 
between  this  provision  and  the  other. 

We  have  abundant  precedent  for  such  a  provision  as  this,  excepting  any 
other  part  of  the  Constitution  and  providing  a  rule  of  construction. 

In  a  number  of  amendments  submitted  to  this  Convention  much  the  same 
language  is  used,  and  I  think  the  criticism  of  this  form  of  constitutional 
expression  is  hardly  justifiable.  This  morning  I  caught  a  provision  in  the 
proposal  reported  by  the  Committee  on  Industrial  Interests,  the  proposi- 
tion introduced  by  Mr.  Parsons,  which  begins,  "Nothing  contained  in  this 
Constitution  shall  limit ",  and  so  forth. 
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We  have  in  the  Constitution,  as  at  present  in  force,  a  provision  in  Ar- 
ticle IX,  Section  1,  relating  to  the  workmen's  compensation,  "  Nothing  in  this 
Constitution  shall  forbid",  and  so  forth. 

It  seems,  therefore,  Mr.  Chairman,  to  be  a  well-recognized  form  to  pro- 
vide against  the  possibility  of  conflict  and  to  provide  for  the  prevalence  of 
the  interpretation  meant  by  the  committee. 

I  therefore  hope  that  the  amendment  will  not  prevail  and  that  the  pur- 
pose which  is  sought  to  be  accomplished  by  the  committee  and  the  end  it 
intends  to  reach  in  permitting  larger  tax  districts  will  be  permitted  to 
prevail. 

Mr.  Olcott  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  New  York,  Mr.  Olcott. 

Mr.  Olcott  —  I  thank  you  very  much,  Mr.  Chairman.  In  answer  to 
Delegate  McKinney's  suggestion  as  to  the  provision  in  the  second  paragraph, 
"  Any  provision  of  any  other  article  of  the  Constitution  to  the  contrary  not- 
withstanding ",  I  have  just  a  word  to  say. 

It  seems  to  me  that  a  reductio  in  absurdum  can  easily  be  applied  to  that. 
Suppose  some  other  provision  of  the  Constitution  that  we  adopt,  either 
here  or  hereafter,  contains  that  same  clause.  Which  are  you  going  to  give 
preference  to? 

As  I  said  before,  and  I  want  to  be  very  brief  here,  it  does  not  seem  to 
me  to  be  precise  constitutional  language.  It  should  be  subject  to  a  Com- 
mittee on  Revision  in  this  body  itself,  taking  the  care  that  there  is  not  any- 
thing to  the  contrary  notwithstanding  in  the  remainder  of  our  deliberation. 

But  I  leave  the  question  with  the  Convention,  not  feeling  that  it  is  highly 
important,  but  wondering  what  would  happen  if  any  provision  which  could, 
by  any  reasoning,  govern  the  same  subject  also  contained  that  same  clause. 

Mr.  C.  "A.  Webber  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  Kings,  Mr.  C.  A.  Webber. 

Mr.  C.  A.  Webber  —  I  want  to  say  in  reference  to  that  provision  that  is 
just  being  discussed,  that  our  Committee  was  just  as  reluctant  as  anybody 
on  this  floor  to  insert  such  a  provision  as  that,  but  it  was  only  after  hours 
and  hours  of  discussion  that  we  reached  the  conclusion  that  there  was  no 
language  that  we  could  use  that  would  meet  the  situation;  and  we  not  only 
discussed  that  in  our  Committee  for  three  hours,  but  we  discussed  it  inform- 
ally in  the  Committee  on  County  Government,  and  they  also  informally 
agreed  that  no  other  language  could  be  selected.  We  wanted,  if  possible, 
to  amend  the  clause  that  was  offending,  which  is  really  in  section  2  of 
Article  X,  but  we  found  it  was  impossible  to  do  that  by  simply  provid- 
ing that  a  village  assessor  should  not  be  a  constitutional  officer,  and  it  was 
after  discussion  pro  and  con,  from  every  viewpoint,  that  we  adopted  this 
language,  considering  all  the  things  that  might  be  urged  against  it  as  con- 
stitutional language. 

We  went  through  the  entire  Constitution  with  a  fine  tooth  comb.  There 
is  nothing  that  we  intend  to  effect  that  can  not  be  effected  by  this  language, 
except  in  Section  2  of  Article  X,  and  we,  therefore,  unanimously,  as  a  Com- 
mittee, asked  that  that  language  stand  because  we  are  afraid  that  if  you 
touch  that  language  at  all  you  will  defeat  the  entire  purpose  of  these  two 
sections. 

Now,  you  have  got  to  a  situation  where  the  little  petty  village  assessor 
is  blocking  all  improvement  in  the  way  of  taxation  in  this  entire  State,  and 
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surely  when  that  village  assessor  was  made  a  constitutional  officer  over  a 
hundred  years  ago  there  was  no  intention  that  he  should  block  the  improve- 
ment of  the  system  of  taxation  in  this  State.  And  no  thought  that  it  would 
ever  be  held  that  because  of  his  being  a  constitutional  officer  nobody  could 
do  anything  to  prevent  him  from  being  such. 

Now,  that  is  all  we  are  seeking  to  do,  is  to  wipe  out  that  little  picayime 
officer,  not  absolutely,  but  permissively,  if  the  people  want  to  do  it. 

We  are  not  insisting  that  that  shall  be  done,  but  if  the  people  themselves 
want  to  create  a  larger  district  than  the  village  district  then  we  want  them 
to  have  the  opportunity  of  doing  so. 

Now,  there  is  another  provision  that  is  also  attacked  by  Mr.  Griffin,  and 
that  is  the  amendment  in  reference  to  the  word  "  how  "  in  line  2,  page  2. 
Now,  that  word  was  selected  after  a  great  deal  of  consideration. 

After  consulting  every  possible  definition  of  words  we  could  find,  we  unani- 
mously arrived  at  the  conclusion  that  there  was  only  one  comprehensive 
word  that  could  meet  the  situation  that  we  want  to  meet  and  that  was  the 
word  "  how,"  and  we  are  very  insistent,  therefore,  that  that  shall  not  be 
stricken  out.  It  is  not  open  to  criticism.  It  is  the  most  comprehensive 
word  that  can  be  used  and  we  intended  in  using  it  that  it  should  be  com- 
prehensive, so  that  there  could  not  be  any  question  that  the  L^islature  had 
full  control  of  that  subject. 

Mr.  Austin  —  Mr.  Chairman. 

The  Chairman  —  The  Chair  recognizes  the  gentleman  from  Greene,  Mr. 
Austin. 

Mr.  Austin  —  I  have  just  a  very  little  which  I  wish  to  say  about  this 
amendment.  I  have  already  said  something,  and  I  want  to  repeat  it  here. 
It  is  impossible  for  me  to  believe  that  a  deliberative  body  of  this  character 
is  going  to  insert  into  the  Constitution  as  many  legal  platitudes  as  are  con- 
tained in  this  proposed  article. 

Is  it  possible  that  we  are  going  to  say  solemnly  in  the  Constitution  that 
no  property  shall  be  exempt  from  taxation  except  as  expressly  provided  by 
law? 

Mr.  M.  Saxe  —  Will  the  gentleman  yield? 

Mr.  Austin  —  No,  sir. 

Mr.  M.  Saxe  —  That  section  has  been  passed  upon  by  the  Committee  of 
the  Whole. 

Mr.  Austin  —  It  is  still  here.    If  those  two  sections  are  to  be  considered, — 

Mr.  Parsons  —  Mr.  Chairman,  I  rise  to  a  point  of  order. 

The  Chairman  —  The  gentleman  will  state  his  point  of  order. 

Mr.  Parsons  —  Section  1  has  been  passed  upon  and  is  no  longer  of  discus- 
sion.   We  are  on  sections  2  and  3. 

Mr.  Austin  —  Are  we  on  sections  2  and  3? 

The  Chairman  —  The  Chair  understands  that  section  1  has  been  passed  up- 
on and  that  sections  2  and  3  are  now  under  consideration. 

Mr.  Austin  —  I  want  to  say  it  is  impossible  for  me  to  believe  that  this  Con- 
vention is  going  to  solemnly  provide  that  taxes  shall  be  collected  for  public 
purposes  only,  when  everybody  knows,  as  I  said  before,  that  it  is  the  conceded 
law  of  every  State  in  the  Union. 

It  is  impossible  for  me  to  believe  that  this  Convention  will  provide  that  the 
ILiegislature  shall  provide  for  the  supervision  and  review  of  the  equalization  of 
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assessments,  because  that  has  already  been  done  under  the  provisions  of  the 
Tax  Law  which  are  subject  to  amendment  and  change  by  the  Legislature  at 
any  time. 

Now,  as  to  the  real  merits  of  section  2,  I  recollect  very  well  that  the  Chair- 
man of  the  Committee  on  Taxation  said  once  before  that  the  purpose  of  it 
was  to  permit  the  assessment  and  taxation  of  personal  property  by  State 
authorities. 

As  to  that,  I  only  wish  to  say  this:  Never  in  my  experience  has  the  State 
taken  to  itself  the  function  of  assessing  and  collecting  taxes  upon  property 
which  was  formerly  within  the  jurisdiction  of  localities,  that  in  the  final 
analysis  it  did  not  retain  a  large  part  of  the  tax;  and,  therefore,  for  that  rea- 
son, I  am  fundamentally  opposed  to  a  provision  giving  the  State  department 
power  to  collect,  or  to  assess  and  collect  the  personal  taxes,  because  I  know 
just  as  well  as  can  be  before  they  get  through  they  will  take  a  large  part  of 
them. 

Mr.  M.  Saxe  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  question  ? 
Mr.  Austin  —  No,  I  will  not. 
I  am  opposed  to  it  further  for  this  reason. 

We  all  know  that  the  evil  which  is  sought  to  be  reached  is  the  failure  to 
tax  intangible  property.  Now  the  State  Tax  Commission  in  my  judgment, 
when  it  comes  to  exercise  this  power,  will  reach  not  the  property  that  now 
escapes  taxation,  but  it  will  reach  the  property  of  the  farmer,  his  cow;  it  will 
make  him  return  his  churn  and  his  live  stock  of  all  kind;  it  will  make  a  man 
who  owns  a  Ford  automobile  pay  personal  tax  upon  that;  it  will  make  a  man 
who  owns  a  little  store  and  has  a  little  stock  of  goods, —  it  will  make  him 
return  all  those  goods;  and  that  is  the  stuff  that  this  Tax  Commission,  or 
whatever  department  succeeds  to  its  power  and  functions,  will  reach,  and 
not  the  large  mass  of  property  that  now  escapes  taxation.  Therefore,  I  am 
opposed  to  that  principle. 

And  now,  I  just  want  to  say  just  a  word  or  two  about  the  amendment  intro- 
duced, I  don't  know  by  whom.  I  did  not  catch  the  name,  but  which  provides 
that  the  public  service  sentence  of  the  third  section  shall  not  apply  to  corpo- 
rations operating  only  within  the  coimties  or  within  the  limits  of  a  city. 

Now  everybody, —  before  anybody  says  it,  I  want  to  repeat  what  everybody 
knows,  I  am  an  attorney  for  a  public  service  corporation.  I  am,  however,  not 
influenced  in  what  I  now  say  by  that  fact.  Not  one  particle.  I  say  that  that 
proposed  amendment  is  absolutely  unjust. 

If  you  are  going  to  adopt  the  principle  of  allowing  the  State  Tax  Commis- 
sion to  assess  all  the  property  of  public  service  corporations;  if  you  are  going 
to  permit  it  to  have  the  vast  army  of  employees  that  will  be  necessary  to 
assess  these  properties  and  to  split  it  up  into  piecemeal  and  to  apportion  to 
each  town  and  each  village  and  each  tax  district,  whatever  it  may  be,  that 
part  of  the  entire  value  of  these  corporations  to  which  that  particular  district 
Is  entitled,  to  assess  or  to  levy  a  tax  upon, —  if  you  are  going  to  do  that  with 
one  class  of  public  service  corporations,  you  ought  to  do  it  with  them  all, 
because  if  the  principle  is  good  it  should  apply  to  every  one  of  them. 

Let  me  give  you  a  couple  of  instances  of  how  this  thing  will  work  out. 
Right  here  in  the  city  of  Albany  there  is  a  little  road  that  runs  from  Albany 
down  to  Hudson.  It  is  called  the  Albany  iSouthern.  It  operates  in  the  coim- 
ties  of  Albany,  Hensselaer  and  Columbia  and  under  this  provision  it  would 
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have  to  be  assessed  by  the  State  Tax  Commission,  while  the  United  Traction 
Company,  carrying  enormously  more  passengers,  operates  only  in  two  coim- 
Res,  and  would  be  assessed  by  the  local  authorities  of  those  two  counties. 

There  is  a  little  Ulster  and  Delaware  Railroad  down  in  my  own  district. 
Operates  in  three  coimties,  would  have  to  be  assessed  by  the  State  authori- 
ties ;  while  the  great  big  International  (Railway  of  Buffalo,  which  carries  more 
passengers  in  a  day  than  the  Ulster  and  Delaware  does  in  a  year,  would  come 
under  the  jurisdiction  of  the  local  authorities. 

^ow,  I  say  there  is  absolutely  no  justice  in  that  proposition  at  all.  I  do 
not  favor,  myself,  the  proposition  to  place  the  Public  Service  Corporations 
under  the  jurisdiction  of  the  Tax  Commission  at  all ;  of  the  State  Tax  Conmiis- 
sion  at  all,  unless  you  put  all  classes  of  property  under  it. 

But,  I  am  saying  nothing  about  that.  I  simply  say  that  it  is  unfair  to 
pick  out  one  class  of  public  service  corporations  and  put  them  tmder  its  juris- 
diction and  place  the  others  under  the  jurisdiction  of  the  local  authorities. 

Mr.  Leggett  —  Mr.  Chairman. 

The  Chairman  —  The  delegate  from  Allegany,  Mr.  Leggett,  is  recognized. 

Mr.  Leggett  —  So  far  as  the  constitutional  limitations  are  concerned,  the 
Tax  Committee  when  it  met  for  its  deliberations  found  that  there  were  really 
only  two  provisions  of  the  constitution  that  affected  taxes  at  alL  One  of 
them  is  Section  24  of  Article  III,  which  is  not  in  any  way  at  all  affected  by 
this  tax  article,  and  the  other  is  Section  2  of  Article  X,  the  home  rule  sec- 
tion, as  it  is  frequently  called. 

But  the  entire  purpose, —  I  won't  go  so  far  as  to  say  the  entire  purpose, 
there  may  be  some  detail  in  which  that  would  not  be  entirely  true  —  but  the 
main  purpose  and  effect  is  to  protect  the  Legislature  from  the  petty  trammel 
of  Section  2  of  Article  X^ 

As  has  been  said  by  the  delegate  from  Westchester,  that  provision  prevents 
the  Legislature  from  permitting  or  authorizing  the  assessment  and  collection 
of  taxes  in  school  districts,  in  villages,  in  towns,  by  any  method  differing 
from  the  present  one. 

The  present  tax  officers  in  those  small  divisions  are  protected  in  their 
functions  by  that  section  of  the  constitution  and  nothing  can  be  done  to 
change  it. 

Now,  to  those  who  live  in  cities,  I  want  to  give  a  slight  illustration  of  a 
situation  which  cannot  be  remedied  as  the  constitution  stands  to-day. 

A  few  years  ago  it  became  my  duty  as  attorney  for  a  client  of  mine  to 
pay  taxes  on  a  little  piece  of  property  in  the  village  of  Kenmore,  Erie 
county,  70  miles  from  where  I  live. 

Along  about  the  first  of  January,  when  the  State,  county  and  town  tax 
ts  payable,  I  wrote  to  the  town  collector,  addressed  the  letter  to  Kenmore, 
New  York,  asking  him  to  send  me  the  amount  of  those  taxes. 

After  waiting  a  good  many  days  my  letter  came  back  undelivered.  I  put 
myself  upon  inquiry  and  I  found  that  Kenmore  was  located  in  the  town 
of  Tonawanda,  and  inferred  that  possibly  the  town  collector  might  get  his 
mail  at  some  other  post-office.  I  wrote  then  to  him  at  Tonawanda.  A  good 
many  more  days  elapsed,  but  after  a  while  I  got  an  answer  from  him  giving 
me  a  statement  of  the  amount  of  the  taxes  with  5  per  cent,  added.  The 
thirty  days  under  which  it  was  payable  with  1  per  cent,  added  had  elapsed. 
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There  was  nothing  left  for  me  to  do  but  to  pay  the  taxes  with  the  5  per 
cent,  penalty  added,  although  I  had  made  the  inquiry  promptly.  He  is  under 
no  obligation  by  law  to  answer  questions  so  far  as  I  can  discover. 

In  the  spring  when  the  village  taxes  became  due  I  wrote  a  letter  to  the 
village  collector  of  the  village  of  Kenmore,  making  inquiry,  again  asking 
the  amount  of  those  taxes,  asking  that  it  be  sent  me  so  that  I  could  pay  it. 
I  did  get  an  answer  from  him,  but  I  did  not  get  it  until  after  the  thirty-day 
time  had  expired  and  I  had  to  pay  those  taxes  with  the  5  per  cent,  penalty 
added. 

About  the  first  of  September,  when  the  school  district  taxes  became  due, 
I  wrote  a  letter  to  the  school  district  collector  of  the  village  of  Kenmore, 
making  the  same  inquiry,  and  I  had  just  the  same  result.  I  paid  the  taxes 
after  the  thirty  days,  because  I  did  not  get  the  answer  until  after  the  thirty 
days  had  expired,  and  the  5  per  cent,  penalty  was  added. 

That  same  year  it  was  also  my  duty  for  another  client  to  pay  taxes  on 
some  property  in  Eugene,  Oregon,  three  thousand  miles  away.  In  the  month 
of  January  I  wrote  a  letter,  addressing  it  simply  to  the  collector  of  taxes, 
Eugene,  Oregon.  As  soon  as  time  enough  had  elapsed  to  bring  back  an  answer 
by  mail  I  got  an  answer  from  the  sheriff  of  the  county,  sending  me  a  bill, — 
perhaps  that  long  and  that  wide  (indicating),  with  a  statement  in  detail 
of  the  state  taxes,  the  coimty  taxes,  the  city  taxes,  the  school  taxes,  all  ex- 
tended in  detail  and  summed  up,  with  quite  a  little  bit  of  information  as 
to  the  method  of  inquiry  which  you  should  pursue  in  order  to  get  any 
further  detailed  information. 

Among  other  items  of  information  contained  on  that  bill  was  one  that 
taxes  were  payable  in  the  month  of  February,  and  that  such  bills  as  that 
could  be  obtained  at  any  time  after  the  first  of  January  in  each  year.  I  sent 
him  a  check  for  those  taxes  and  asked  him  to  make  a  note  to  send  me  that 
bill  every  year  when  those  taxes  became  due  so  that  I  might  pay  them 
promptly  and  avoid  the  penalty.  For  nine  years  I  received  a  bill  from  the 
sheriff  of  that  county  between  the  first  and  tenth  days  of  February  in  every 
year  —  no  penalty  added  —  giving  me  the  opportunity  to  pay  in  that  way. 
I  understand  that  that  is  substantially  the  method  pursued  to-day  in  the 
cities  of  this  State.  I  know  it  is  so  in  the  city  of  New  York.  But  just  con- 
trast the  businesslike,  simple  method  of  paying  taxes  in  a  locality  three 
thousand  miles  away  with  the  exasperating  delays  and  annoyances  experienced 
in  paying  taxes  in  the  little  village  in  my  own  State  only  seventy  miles  away 
from  where  I  live. 

Now  it  is  to  avoid  —  to  make  possible  —  there  is  nothing  mandatory  on 
the  Legislature  in  this  tax  article.  They  are  merely  permitted  and  authorized 
to  change  a  state  of  affairs  like  that.  Down  here  in  Westchester  county, 
as  you  have  heard  from  my  friend  from  that  county,  they  have  tried  — 
the  people  down  there  want  to  get  rid  of  these  petty  little  trammels,  as  I 
call  them,  that  are  made  necessary  by  the  present  provision  in  the  Constitu- 
tion. Now,  up  in  my  coimty,  up  in  Allegany  county,  no  one  has  awakened 
to  this  situation.  I  do  not  expect  to  get  anything  out  of  this  for  my  own 
county,  but  I  think  it  would  be  very  wrong  for  this  Convention  to  deny  the 
people  that  want  this  relief;  they  should  not  have  it  when  they  come  to  this 
Convention  and  make  their  case  clear.  I  want  they  should  have  it  myself. 
I  feel  that  it  is  no  more  than  their  due. 
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The  other  day  some  gentlemen  in  speaking  of  this  proposition  deprecated 
the  adoption  of  this  article  on  the  ground  that  it  was  in  opposition  to  the 
liome  rule  principle.  I  think  that  was  due  to  a  misapprehension.  The  fact 
of  the  matter  is  now  right  here:  In  the  county  of  Westchester  they  want  to 
make  a  change  and  adopt  a  more  businesslike  way  of  assessing  and  collecting 
taxes.  They  had  an  act  passed  applying  only  to  their  county.  I  understand 
that  such  an  act  was  passed  applying  also  to  Nassau  county.  Now,  it 
seems  to  me  that  it  is  pursuing  the  very  essence  of  home  rule  to  give  them 
a  chance,  when  they  want  to  do  that  thing,  and  that  is  all  that  is  implied  in 
this  article.  It  is  simply  taking  the  bonds  off  of  the  Legislature,  so  that, 
if  the  Legislature  sees  fit,  it  may  grant  them  that  relief,  and  I  think,  as 
I  said,  that  it  would  be  a  shame  for  this  Convention  to  deny  people  such  a 
relief  as  that  when  they  ask  for  it  properly. 

The  Chairman  —  The  gentlemen's  time  has  expired  under  the  rule. 

Mr.  Mereness  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  Lewis,  Mr.  Mereness,  is  recognized. 

Mr.  Mereness  —  Mr.  Chairman,  I  understand  from  a  statement  from  one  of 
the  members  of  the  Committee  on  Taxation  that  the  whole  Constitution  of 
the  State  of  New  York  has  been  raked  over  with  a  fine-tooth  comb,  and  that 
the  only  things  that  they  can  find  in  the  Constitution  that  renders  it  necessary 
to  use  language  which  has  been  criticised  in  the  second  section  are  the  home 
rule  provisions  of  section  two  of  article  ten  of  the  Constitution,  which  have 
been  in  every  Constitution  of  the  State  of  New  York  since  it  was  organized. 
Now,  then,  it  seems  to  me  that  if  any  attack  is  to  be  made  upon  the  home 
rule  provisions~^of  our  Constitution,  it  ought  to  be  made  directly  and  not  by 
indirection.  Everybody  in  this  Convention  knows  that  the  Conunittee  on 
Taxation  has  ample  authority,  under  the  rules  of  the  House,  to  itself  propose 
to  change  the  language  of  Section  two  of  Article  X  of  the  Constitution,  and 
they  have  had  all  summer  to  do  it  in.  I  do  not  know  why  they  cannot  do  it 
yet,  and  if  a  majority  of  the  del^ates  in  this  Convention  are  in  favor  of 
striking  out  the  home  rule  provisions  of  Section  two.  Article  X  of  the  Con- 
stitution, let  them  do  it  directly.  Don't  let  them  do  it  in  a  round-about  way. 
Let  us  meet  the  issues  squarely.  And  if  this  provision,  which  is  as  dear  to 
the  people  of  these  neighborhoodB  and  small  communities  as  the  air  which 
they  breathe,  is  to  be  changed,  in  the  spirit  of  progress  of  the  present  day, 
let  us  do  it  with  our  faces  to  them,  instead  of  in  a  side  way. 

Now,  I  do  not  know  that  I  can  see  any  particular  objection  to  authorizing 
the  Legislature  to  provide,  if  we  have  a  few  counties  in  the  State  whose 
troubles  have  become  so  burdensome  that  it  is  necessary  to  change  the  organic 
law  of  the  State, —  to  take  care  of  those  troubles.  I  don't  see  any  particular 
objection  to  enabling  the  Legislature  to  allow  the  people  of  those  counties, 
if  they  want  a  change,  to  have  it  by  means  of  the  referendum.  The  only 
objection  that  I  have  to  that  is  that  I  do  not  like  the  word  "  referendum  " 
and  never  did.  I  don't  believe  that  the  people  of  the  State  of  New  York  will 
ever  adopt  the  practices  of  California,  Oregon  and  Oklahoma,  where  the  refer- 
endum is  the  great  panacea  for  all  the  ills  of  life. 

If  the  Convention  is  bound  to  give  the  State  Tax  Department,  under  the 
leadership  of  our  gallant  Chairman  of  the  Conunittee  on  Taxation,  authority 
to  tell  the  people  of  every  conununity  in  this  State  how  much  their  property 
is  worth,  let  us  give  it  to  them  with  an  open  hand,  and  don't  let  us  do  it  by 
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introducing  in  the  Constitution  provisions  in  one  section  that  say  so  and  so, 
and  then  putting  provisions  in  some  other  section  of  the  Constitution  whidi 
say  that  that  other  thing  doesn't  mean  anything,  this  is  what  counts.  It 
seems  to  me  that  the  proper  course  for  the  Committee  on  Taxation,  and  for 
this  Convention,  if  they  are  ready  to  strike  out  the  home  rule  provision  for 
towns  and  villages  and  give  it  to  cities,  is  to  do  it  with  our  eyes  open  and 
with  our  faces  to  the  voters. 

Mr.  L.  M.  Martin  —  Mr.  Chairman. 

Mr.  Wiggins  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  Oneida,  Mr.  Martin. 

Mr.  L.  M.  Martin  —  I  suppose  that  the  matter  of  taxation,  the  question 
of  who  shall  pay  taxes  in  this  State,  will  always  be  an  unpopular  proposi- 
tion. If  I  was  to  head  this  article,  I  would  head  it  "  the  power  of  taxation, 
as  far  as  individuals  are  concerned,  will  always  be  surrendered  if  we  can 
get  away  from  it  '*. 

The  question  is,  shall  we  deviate  from  the  settled  policy  of  the  State  by 
adopting  this  new  provision?  I  am  quite  in  sympathy  with  those  gentle- 
men who  live  in  populous  counties  like  Westchester  and  Nassau  when  they 
desire  a  change  in  their  method  of  taxation.  I  am  not  in  sympathy  with 
the  learned  and  distinguished  gentleman  from  New  York,  Mr.  Webber,  when, 
in  pronounced  and  vigorous  terms,  he  said  we  should  do  away  with  the  little 
village  assessors,  because  the  learned  gentleman  from  New  York  knows 
nothing  about  it.  I  ask  him  what  business  is  it  of  his  if  we  people  in  our 
villages  assess  ourselves  for  local  improvements  and  the  support  of  our 
local  officials,  and  the  State  tax  budget  is  not  based  on  it  at  all? 

I  am  afraid,  gentlemen,  that  you  are  going  far  in  doing  away  with  the 
great  principle  of  home  rule  and  home  taxation  that  was  so  eloquently 
described  here  the  night .  we  celebrated  the  magna  charta.  Now  I  am  quite 
willing  that  counties  which  are  distressed,  like  Westchester  and  Nassau, 
should  have  some  necessary  relief.  I  am  quite  willing  that  this  experi- 
ment should  be  tried,  but  I  am  absolutely  opposed  to  the  astute  gentlemen 
who  represent  our  tax  board  in  this  State  when  they  come  before  us  with 
a  mandatory  provision  and  claim,  through  other  gentlemen  who  do  not  seem 
to  know  what  they  are  talking  about,  that  it  is  merely  permissive.  I  ask 
the  learned  gentleman  who  has  just  taken  his.  seat  when  in  the  English  lan- 
guage the  word  "  shall "  was  ever  permissive  ? 

Now  I  want  these  people  to  understand  just  exactly  what  they  are  voting 
for.  Section  2  of  your  article  says :  "  The  Legislature  shall  provide  for  the 
supervision,  review  and  equalization  of  assessments."  That  is  not  assess- 
ment of  personal  property  alone  but  all  real  property. 

To  "  supervise  "  means  just  what  we  want  these  gentlemen  to  do.  "  To 
review '',  we  are  perfectly  willing  they  should.  "  To  equalize  *',  means  to 
reassess,  and  that  may  be  proper.  I  find  no  fault  with  that.  But  I  call  the 
gentlemen's  attention  up-State  to  the  fact  that  Section  2  of  this  article  gives 
these  men  the  mandatory  right  to  step  into  every  household,  to  step  into 
every  farm,  every  store  in  the  State  of  New  York  and  assess  every  dollar's 
worth  of  personal  property  therein  through  the  agency  of  the  State  Board 
of  Taxation,  and  that  is  a  right  which  I  should  hesitate  to  give  even  that 
august  body  of  men.  Why,  they  say,  they  won't  do  it.  Were  you  ever  in  this 
chamber  and  had  a  department  bill?    Why  it  strikes  a  chill  to  the  heart  and 
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down  the  spine  of  every  legielator  —  the  department  bill  must  be  passed  — 
and  so  you  are  vesting  in  the  State  the  power  through  the  Board  of  Tax  Com- 
missioners to  assess  every  dollar's  worth  of  property  in  the  State.  Very 
well;  that  is  Section  2. 

Now  I  call  your  attention  to  the  fact  that  the  Lincoln  amendment  is  the 
only  thing  that  saves  this  arbitrary  action  on  the  part  of  the  State  Board 
of  Tax  Assessors  from  compelling  the  assessment  of  real  property  and  that 
amendment  only  goes  to  town  assessors,  it  does  away  with  village  assessors, 
as  my  friend  says,  and  compels  the  formation  of  districts  in  counties  greater 
than  towns  on  the  vote  of  the  people.  So  that  we  have  here  a  comprehensive 
tax  scheme  if  Mr.  Lincoln's  method  is  adopted  compelling  the  assessment  of 
personal  property  through  the  agency  of  the  State  Board,  creating  county 
districts  of  assessors  if  the  people  vote  for  them  and  doing  away  with  village 
assessors  entirely.  That  is  the  proposition.  Now  I  subscribe,  as  far  as  I 
am  concerned,  to  this  proposition  if  the  Lincoln  proposition  is  passed.  I  am 
quite  willing  that  there  should  be  an  improvement  in  taxation.  I  think 
some  day  our  county  will  come  to  it,  for  we  are  not  in  the  deplorable  con- 
dition which  Mr.  Lincoln  mournfully  said.  I  don't  ask  him  to  criticize  Oneida 
county.  We  can  shed  our  own  tears  on  this  very  spot  and  do  not  ask  for 
any  outside  tears  over  our  remains.  We  do  not  demand  that  this  House  shall 
do  away  with  our  local  assessors  and  when  we  do  we  know  enough  to  come 
here  and  ask  you  to  do  it.  So  I  urge  if  you  are  going  as  far  as  this,  to  vote 
the  Lincoln  amendment  which  leaves  us  to  choose  whether  we  want  this 
activity  in  our  midst  or  not.  But  I  call  attention  to  the  fact  that  if  you  do 
vote  the  Lincoln  amendment  it  probably  will  do  away  with  the  village  assess^ 
ment. 

Mr.  Wiggins  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Wiggins. 

Mr.  Wiggins  —  When  the  President  of  the  Tax  Commission  explained  this 
Proposed  Amendment  as  having  such  plain  sailing  and  going  along  so  nicely 
it  made  me  think  of  the  story  which  they  tell  of  the  Irish  tenant  about  to  be 
evicted  from  his  farm  because  he  had  not  paid  his  rent.  He  decided  that  the 
only  way  to  avoid  being  ejected  was  to  go  down  to  the  bush  with  a  shotgim 
and  wait  for  the  landlord  to  come  along.  He  was  due  every  night  at  seven. 
He  walked  down  at  seven,  and  he  and  his  wife  stole  up  behind  one  of  the 
bushes.  It  got  to  be  half-past  seven  and  the  landlord  had  not  appeared  and 
finally  he  turned  to  his  wife  and  said,  "  I  hope  nothing  has  happened  to  the 
poor  old  man." 

Now  apparently  that  is  what  the  members  of  this  Convention  thought 
this  morning  on  coming  here  for  the  purpose  of  voting  on  this  amendment. 

The  real  force  and  effect  of  it  has  been  stated  by  Mr.  Martin  and  Mr. 
Mereness.  It  means  that  there  is  to  be  centralization  in  Albany,  the  control 
over  the  taxing  departments  of  the  entire  State.  It  means  that  we  will 
eliminate  the  Board  of  Taxation  in  the  various  towns  and  in  the  various 
cities.  Mr.  Martin  has  pointed  out,  and  the  language  has  seemed  to  me  to 
permit  of  no  other  interpretation,  that  the  Legislature  shall  establish  tax 
districts. 

Now  I  understand  that  it  may,  but  hereafter  the  Constitution  provides  that 
they  "  shall "  establish  districts  and  when  they  have  established  a  district 
it  may  be  a  county,  there  is  no  way  of  changing  it  except  by  going  back 
to  the  Legislature  again. 
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Now,  Mr.  Lincoln's  amendment,  which  is  designed  presumably  to  cure  this 
evil,  does  this:  It  permits  the  cities  and  the  counties  to  control  the  country 
districts.  In  the  coimty  where  I  live  there  are  three  cities.  We  have  a  ma- 
jority of  the  inhabitants  of  the  entire  county  and  if  we  people  in  those  three 
cities  decide  that  we  wish  to  control  the  taxing  power  of  the  real  property 
in  all  of  the  counties,  if  we  want  to  take  from  the  towns  and  villages  and 
present  taxing  boards,  we  will  get  up  a  referendum  and  propose  it  to  the 
people  of  that  county  and  we  will  take  away  from  the  people  in  those 
various  towns  and  villages  the  right  to  tax  their  own  property.  It  is  strik- 
ing at  the  principle  of  home  rule  which  Mr.  Mereness  refers  to  and  gives  a 
great  power  to  some  of  the  cities  of  this  State  which  they  do  not  all  have. 
Living  as  I  do  in  a  city  it  may  be  said  that  I  should  not  speak  that  way 
but  I  speak  for  the  minority  in  the  county  when  I  say  that  that  bill  should 
not  pass  in  that  form  and  the  amendment  of  Mr.  Lincoln  should  not  prevail. 

The  minority  lives  in  the  towns  and  villages  and  when  we  propose  a  refer- 
endum and  we  people  carry  it  through  they  will  lose  all  control  over  that 
which  has  been  nearest  and  dearest  to  their  hearts  from  time  immemorial, 
the  right  of  taxation. 

Now  on  the  subject  of  personal  property  —  and  before  I  finish  on  the  other 
I  want  to  say  this,  that  the  last  feature  of  the  amendment  seems  to  provide 
that  the  State  Board  may  empower  the  State  authorities  to  order  a  review 
or  reassessment.    It  means  that  we  have  been  called  to  Albany  — 

Mr.  M.  Saxe  —  A  point  of  order,  Mr.  Chairman:  We  are  not  discussing 
that  section,  we  are  discussing  Sections  2  and  3. 

Mr.  Wiggins  —  But  I  am  talking  about  it,  Mr.  Chairman. 

Mr.  M.  Saxe  —  Mr.  Chairman,  I  press  my  point  of  order.  We  are  not  dis- 
cussing that  section.    We  are  discussing  Sections  2  and  3. 

Mr.  Wiggins  —  The  wounded  bird  always  flutters  when  it  is  hurt,  and  for 
that  reason  I  pass  back  —  we  go  back  to  the  assessment  of  personal  property. 

Mr.  Westwood  —  Are  you  wounded  or  Mr.  Saxe  ? 

Mr.  Wiggins  —  It  looked  to  me  as  if  he  was. 

(Interruption  by  gavel.) 

The  Chairman  —  The  gentleman  refuses  to  be  interrupted.  He  will  pro- 
ceed with  his  debate. 

Mr.  Wiggins  —  I  am  very  sensitive. 

I  go  back  to  the  assessment  of  personal  property,  and  we  wish  to  vest  by 
this  amendment  that  control  and  power  in  a  centralized  body  at  Albany.  If 
Mr.  Saxe  would  remain  at  the  head  of  that  department  I  should  not  have 
any  fear  because  I  have  found  his  generous  impulses  permit  him  to  treat  all 
of  the  people  of  the  State  alike.  But  you  must  have  in  mind  this  fact,  yoii 
people  who  come  from  the  country,  and  that  is  that  under  this  amendment 
they  will  have,  and  perhaps  there  may  be  some  argument  in  favor  of  that 
proposition,  the  right  to  tax  mortgages  and  bonds  and  securities  and  the  vast 
sums  of  wealth  which  many  men  have  —  I  say  nothing  against  that  —  but  it 
also  carries  the  right  to  go  down  into  the  scarified  hills  of  Orange  coimty, 
where  they  have  hard  work  to  work  out  the  money  to  pay  these  taxes,  and 
say  to  the  man  who  has  a  little  store  there,  and  a  few  cattle  on  those  hills 
of  Orange,  and  the  man  who  has  some  live  stock  and  horses,  "We  will  put 
you  on  the  assessment  roll  at  Albany,  and  when  they  assess  the  property  at 
Albany  that  is  where  you  must  come  in  order  to  institute  certiorari  proceed- 
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ings/'  and  it  means  that  if  a  man  finds  that  his  goods  are  unjustly  taxed 
he  must  hire  a  lawyer  to  come  here  to  Albany  to  protect  his  interests.  It 
means  there  will  be  vested  in  Albany  the  right  to  tax  all  the  personal  prop- 
erty of  all  of  the  people  of  the  State,  including  the  stores,  the  merchandise 
within  the  stores,  all  of  the  small  storekeepers  all  over  the  towns  and  vil- 
lages of  this  State. 

I  am  against  any  proposition  which  attempts  to  centralize  that  power  at 
Albany  and  take  away  from  the  local  assessors  the  power  they  now  have  to 
assess  property  in  their  individual  localities. 

Mr.  Low  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Low. 

Mr.  M.  Saxe  —  Will  the  gentleman  yield  to  me  one  moment? 

Mr.  Low  —  Yes. 

Mr.  M.  Saxe  —  I  merely  want  to  call  the  attention  of  the  gentleman  who 
has  sat  down  to  the  last  report  of  the  State  Board  of  Tax  Commissioners, 
of  which  I  was  a  member.  Middletown  assesses  at  35  per  cent,  of  the  real 
value. 

Mr.  Wiggins  —  I  hope,  Mr.  Chairman  (referring  to  Mr.  Saxe),  when  you 
come  to  consider  the  matter  of  equalization  — 

The  Chairman  —  Mr.  Low,  do  you  yield? 

Mr.  Low  —  I  do  not  wish  to  lose  all  of  my  time. 

Mr.  Wiggins  —  I  merely  want  to  say  that  I  hope  the  Chairman  of  the 
Tax  Board  will  remember  that,  when  he  passes  upon  the  affidavits  which  I 
filed  for  equalization  of  corporate  property  at  Orange,  and  that  he  will  re- 
member to  put  it  on  the  roll  at  35  per  cent,  in  accordance  with  the  admission 
he  now  makes. 

Mr.  Low  —  Mr.  Chairman,  I  have  no  idea  of  standing  in  this  Convention 
in  favor  of  home  rule  for  cities  and  of  denying  home  rule  to  villages  in  the 
other  parts  of  the  State,  and  therefore  it  seems  to  me  timely  to  suggest  at 
this  point  in  the  debate  that  the  home  rule  amendment  submitted  by  the 
Committee  on  Cities  recognizes  fully  the  authority  of  the  State  to  establish 
general  policies  affecting  all  of  the  cities  by  laws  that  affect  all  the  inhabit- 
ants of  the  State  or  by-laws  which  affect  all  the  cities  of  the  State  or  all  the 
counties,  so  far  as  the  counties  within  the  city  of  New  York  are  concerned. 
Therefore  what  we  are  discussing  here  is  not  a  denial  of  home  rule  to  the 
villages  or  the  cities  or  to  any  part  of  the  State;  it  is  the  establishment  of  a 
general  principle,  a  general  policy,  which  under  the  home  rule  amendment 
submitted  by  the  Committee  on  Cities  is  retained  as  a  right  of  the  State,  and 
has  been  suggested  as  something  which  should  be  retained,  I  think,  by  every 
home  rule  amendment  that  has  been  proposed. 

I  am,  however,  concerned  as  to  section  2  of  this  article  as  it  bears  upon 
Home  Rule  of  cities,  not  to  speak  of  other  parts  of  the  State.  I  would  like 
to  ask  the  chairman  of  the  Committee  on  Taxation  to  what  extent  this 
phraseology  would  affect  the  right  of  cities  to  appoint  their  own  assessors, 
to  pay  them  what  they  please,  to  devolve  upon  them  such  duties  as  the  city 
authorities  may  desire.  The  language  to  which  I  refer  is  this:  "The  Legis- 
lature shall  prescribe  how  taxable  subjects  shall  be  assessed  and  provide  for 
officers  to  execute  laws  relating  to  assessment."  Does  that  phrase  providing 
for  officers  to  execute  laws  relating  to  the  assessment  and  collection  of  taxes 
interfere  with  the  authority  and  power  which  cities-  now  enjoy,  and  I  assume 
other  localities,  either  to  elect  or  appoint  those  officials? 


1789 

The  Chairman  —  The  gentleman  from  New  York,  Mr.  M.  Saxe. 

Mr.  M.  Saxe  —  In  answer  to  the  distinguished  chairman  of  the  Committee 
on  Cities,  I  will  say  there  is  absolutely  no  such  intention  in  that  language. 

Undoubtedly,  if  this  article  becomes  part  of  the  fundamental  law,  why  the 
Legislature  would  provide  that  the  cities  might  through  their  charters  pro- 
vide for  their  local  tax  officials,  both  assessors  and  collectors.  The  only 
reason  the  language  is  put  as  broadly  as  it  is  is  to  make  it  plain  that  the 
Home  Rule  provision  of  Section  2,  Article  10,  so  far  only  as  *'  officers  charged 
with  duties  relating  to  the  collection  and  assessment  of  taxes  **  is  concerned, 
is  taken  from  the  Home  Kule  provision. 

Now  by  the  third  section,  it  is  perfectly  clear,  as  the  chairman  of  the 
Cities  Committee  must  see,  that  with  respect  to  assessors  of  real  estate  they 
must  be  regularly  appointed  or  regularly  elected.  In  other  words  Section  2 
of  Article  10  is  practically  re-enacted  in  Section  3  of  the  Tax  article.  It 
does  not  stand  to  reason  that  the  Legislature  is  going  to  appoint  a  separate 
set  of  tax  officials  so  far  as  the  assessment  of  personal  property  is  concerned 
except  for  that  class  of  personal  property  which  they  seek  to  reach  directly. 
It  does  not  follow  under  this  article,  as  some  of  the  gentlemen  have  most 
incorrectly  stated  on  this  floor,  that  the  State  will  assess  personal  property. 
It  will  assess  certain  classes  just  as  it  does  to-day,  but  this  permits  the 
State  to  do  what  it  is  doing  to-day  without  violating  the  spirit  of  the  Home 
Rule  clause  which  the  State  has  been  doing  by  reaching  personal  property 
through  exemption  by  local  taxation.  That  is  the  vice  which  this  Convention 
is  blind  to  and  which  will  come  back  to  strike  us  time  and  time  again;  and 
we  are  making  it  possible  to  live  up  to  the  spirit  of  Home  Rule  and  throw 
down  the  words  which  do  not  mean  anything  and  which  make  it  impossible 
to  develop  an  equitable  system  of  taxation  for  this  State,  and  that  is  all  there 
is  to  it.  Perhaps  I  feel  rather  warmly  about  it,  for  I  have  given  attention 
to  it  for  twelve  years.  These  things  are  not  my  ideas,  but  the  consensus  of 
opinion  of  the  best  economic  authorities  in  this  country.  Before  me  I  have 
volume  after  volume  of  the  proceedings  of  the  National  Tax  Association  which 
has  made  a  study  of  local  taxation,  men  who  are  studying  this  subject 
exhaustively  —  some  of  them  may  be  called  doctrinaires,  and  some  of  them 
may  be  college  professors,  but  they  are  American  patriots,  they  love  the 
State  of  New  York,  such  men  as  Mr.  Seligman  of  Columbia  University,  Mr. 
Young  of  Cornell  —  they  are  not  seeking  and  they  are  not  standing  for  some- 
thing new  that  is  going  to  harm  the  State  of  New  York,  or  the  people  in  it, 
or  any  of  the  districts  in  it,  but  they  are  simply  advocating  what  they  see 
to  be  the  right  course  in  the  development  of  taxation. 

Now,  the  State  of  New  York  has  fallen  away  behind.  Let  me  show  you  the 
facts,  gentlemen.  Let  us  look  them  squarely  in  the  face.  We  are  the  richest 
State  in  the  United  States,  without  any  question,  yet  according  to  the  Cen- 
sus Bulletin,  issued  by  the  Department  of  Commerce,  let  me  just  show  you 
where  we  stand  as  compared  with  some  of  the  other  states.  I  read  from 
The  Assessed  Valuation  of  Property,  the  Department  of  Commerce,  as  of  the 
year  1912,  and  I  am  dealing  only  with  personal  property  because  so  much  of 
a  drive  has  been  made  on  that  this  morning: 

The  State  of  Massachusetts  assesses  over  one  billion  dollars  of  personal 
property;  the  State  of  Ohio  assesses  $2,145,000,000;  the  State  of  Indiana, 
$676,000,000;  the  State  of  Illinois,  $470,000,000;  the  State  of  Michigan, 
$429,000,000;  the  State  of  Missouri,  $481,000,000;  the  State  of  Kansas,  $517,- 
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000,000,  and  the  State  of  New  York,  $447,000,000.  The  idea  of  it  I  And  let 
me  show  you  how  you  disclose  the  situation  in  your  own  legislation  in  this 
State.  The  highest  amoimt  of  personal  property  the  State  of  New  York  ever 
assessed  in  its  own  history  was  a  little  over  $500,000,000.  Now,  see  what 
happens  when  you  pass  the  mortgage  tax  law.  There  is  a  law  which  pro- 
duces an  annual  revenue  of  three  and  a  half  million  on  a  one-half  of  one 
per  cent,  basis.  That  indicates  that  there  are  $700,000,000  that  never  is 
reached. 

Take  the  secured  debt  law,  which  has  yielded  a  revenue  of  $4,000,000,  indi- 
cating that  there  must  be  on  a  five  per  cent,  basis  at  least  $800,000,000  of 
secured  debt  that  never  is  reached,  because  in  all  the  history  of  the  State 
the  highest  amount  of  personal  property  you  ever  had  was  a  little  over 
$800,000,000. 

Now,  all  we  are  going  to  do  is  to  make  it  possible  to  have  proper  tax  laws 
to  reach  the  property  that  can  pay  taxes  and  that  ought  to  pay  taxes.  Why, 
it  makes  me  laugh  when  I  hear  the  arguments  here  that  the  farmers  ought  to 
be  raised.  Why,  the  poor  farmer  is  the  man  who  has  the  burden  of  taxa- 
tion, because  —  you  gentlemen  apparently  are  blind  to  the  situation  —  it  is 
the  poor  farmer  that  is  going  to  be  relieved,  except  perhaps  where  he  is  not 
paying  his  taxes  on  his  land. 

Here  is  a  State  that  has  no  tax  maps.  When  we  tried  to  amend  the  tax 
law  so  as  to  provide  for  the  compulsory  use  of  tax  maps  —  as  they  do  in 
Westchester  county  —  they  have  that  law  there  —  there  was  great  opposition 
here  and  there  because  of  the  courts.  "Ah,"  said  one  fellow,  "  I  will  tell  you 
why  we  don't  want  a  tax  map.  I  am  assessed  for  twelve  acres  of  land,  and 
I  have  got  forty."  And  there  is  the  situation  all  over  the  State  of  New 
York. 

Now,  I  am  not  alone  in  this.  Just  let  me  read  to  you  a  few  words  that 
come  from  others  who  are  in  close  touch  with  this  subject,  and  I  call  the 
particular  attention  of  the  minority  in  this  body  to  this  letter  from  Com- 
missioner Sullivan,  a  member  of  the  State  Board  of  Tax  Commissioners,  who 
recently  went  out  of  office;  and  I  ask  the  minority  to  pay  particular  atten- 
tion to  this.    He  says: 

"  When  at  Albany  last  week  I  learned  with  great  pleasure  the  fact  that 
the  taxation  article  proposed  by  the  Committee  on  Taxation  had  been  re- 
ported favorably  and  with  practically  unanimity.  I  am  deeply  interested  in 
the  adoption  of  this  article,  and  believe  that  it  is  essential  that  these  prin- 
ciples be  written  into  our  new  Constitution,  if  we  are  ever  going  to  require 
personal  property  to  bear  its  proportionate  share  of  the  burden  of  taxation. 

"  It  has  been  my  experience,  in  visiting  the  various  counties  of  the  Stale, 
that  in  a  large  percentage  of  the  tax  districts  there  was  very  little  effort 
made  to  place  upon  the  assessment  roll  the  personal  property  not  exempt  from 
taxation.  Much  of  it  was  machinery  and  intricate  equipment,  which  was 
almost  impossible  for  the  average  local  assessor  to  justly  appraise.  In  small 
municipalities,  very  often  the  employees,  stockholders  and  friends  of  a  large 
manufacturing  corporation  controlled  the  political  life  of  the  village,  and  it  is 
impossible  to  compel  the  local  assessor  to  assess  such  property,  either  real  or 
personal,  at  its  full  value,  or  at  the  same  rate  that  other  property  is  being 
assessed  in  that  locality. 
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"  To  my  mind,  there  will  never  be  an  efficient  administration  of  the  tax  law 
until  some  central  body  appraises  both  the  real  and  personal  property  of  public 
senice  and  manufacturing  corporations,  at  least. 

**  Take  the  VV(X)lworth  stores,  scattered  all  over  the  State,  receiving  fire, 
police  and  other  municipal  protection  from  the  city  or  village  where  they  are 
located,  and  not  paying  a  cent  of  local  tax  for  the  protection  and  benefit  they 
receive.  The  vast  lumber  companies,  having  millions  of  dollars*  worth  of 
lumber  stored  in  their  yards  at  Tonawanda,  being  Buffalo  or  Canadian  cor- 
porations with  their  principal  office  in  Buffalo  or  some  Canadian  city,  have 
the  same  protection  from  the  city  of  Tonawanda,  and  make  no  contribution 
towards  the  expense  of  the  local  government.  There  is  very  little  question  in 
my  mind  but  what  during  the  next  twenty  years  it  will  be  necessary  to 
revise  the  whole  scheme  for  the  assessment  of  certain  classes  of  corporate 
property  within  this  State,  and  it  can  never  be  efficiently  done  by  adhering  to 
this  time-honored  custom  of  leaving  the  whole  duty  of  making  these  appraisals 
in  the  hands  of  local  assessors. 

"  What  does  the  average  farmer,  cross-roads  merchant  or  horse  doctor  know 
about  the  cost  of  reproduction  of  a  great  railroad  system  that  runs  through 
his  town,  the  cuts,  tunnels,  bridges,  viaducts  and  various  intricate  features  of 
construction  that  can  only  be  properly  appraised  by  a  competent  engineer? 
In  view  of  the  fact  that  the  Court  of  Appeals  has  decided  that  the  various 
features  of  construction  of  a  railroad  cannot  be  assessed  wholly  in  one  town, 
but  must  be  considered  as  a  part  of  the  whole  railway  system  of  that  par- 
ticular company,  how  can  local  assessors,  in  making  these  assessments, 
familiarize  themselves  with  the  whole  system  of  a  railroad  which  runs 
through  their  town,  and  properly  and  justly  distribute  these  values  along 
the  whole  line?" 

To  that  I  call  the  attention  of  the  gentlemen  who  do  not  like  the  pro- 
vision in  this  article  that  the  property  of  public  service  corporations  may  be 
assessed  by  a  central  body. 

"It  has  been  my  experience  while  a  member  of  the  State  Board  of  Tax 
Commissioners,  that  the  vast  majority  of  assessors  throughout  the  State 
would  welcome  the  enactment  of  a  law  which  would  relieve  them  from  the 
assessment  of  properties  of  which  they  know  nothing,  and  about  which  it  is 
impossible  for  them  to  learn  anything  with  any  reasonable  degree  of  in- 
vestigation. They  know  about  the  local  conditions,  and  take  pride  in 
assessing  the  local  real  property,  such  as  is  used  for  homes,  farms  and  stores 
and  the  like.  But  it  is  a  source  of  great  annoyance  to  most  of  them  to 
attempt  to  assess  railroad  or  manufacturing  property." 

Now,  he  goes  on  in  the  same  strain,  but  I  will  not  burden  you  with  it. 
But  I  also  have  here  a  statement  from  my  two  colleagues  on  the  State  Taxa- 
tion Commission,  former  Senator  Thomas  and  Judge  Knapp,  a  candidate. 
Now,  they  are  up-state  men;  came  to  this  business  of  taxation  practically 
new  men.  Within  the  last  few  months  they  have  been  in  close  contact  with 
fifteen  hundred  of  the  assessors  of  the  State;  they  have  visited  thirty-two 
counties.  Listen  to  what  they  say,  bearing  in  mind  that  with  them  it  is  a 
matter  of  novel  impression.    Here  is  a  statement  signed  by  both  of  them: 

"Section  two  of  the  proposed  article  on  taxation  provides  that  the  Legis- 
lature shall  prescribe  how  taxable  subjects  shall  be  assessed,  provide  for 
oflBcers  to  execute  the  laws  relating  to  the  assessment  and  collection  of  taxes, 
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and  that  tlic  Legislature  shall  also  provide  for  the  supervision,  review  and 
equalization  of  taxes.  This  article  empowers  the  Legislature  to  make  the 
assessment  and  collection  of  all  taxes  on  personal  property  a  State  fimction. 

^'  Section  three  of  the  proposed  article,  however,  provides  for  the  assessment 
of  real  property,  heretofore  locally  asessed,  hy  assessors  who  shall  be  elected 
by  the  electors  of  the  districts  within  which  such  real  property  is  located, 
or  appointed  by  such  authorities  thereof  as  shall  be  designated  by  law,  and 
this  restores,  so  far  as  the  assessment  of  real  property  is  concerned,  the  prin- 
ciple of  home  rule  to  the  localities. 

''To  sum  up:  Under  this  article,  if  enacted,  real  property  will  continue 
to  be  assessed  by  the  local  authorities,  though  the  tax  district  may  be  enlarged, 
not  beyond  the  limits  of  a  county;  personal  property  may  hereafter  be  as- 
sessed by  the  State  authorities. 

''  This  provision  seeks  to  carry  out  the  methods  which  experience  has 
shown  to  be  the  most  efficient  for  purposes  of  taxation.  The  fundamental 
principle  of  taxation  is  equality  of  the  burden.  *  Equality  in  right,  in  protec- 
tion, and  in  burden  is  the  thought  which  runs  through  the  life  of  this 
nation  and  its  constitutional  enactments  from  the  Declaration  of  Independence 
to  the  present  hour.'  So  speaks  Mr.  Justice  Brewer  of  the  Supreme  Court  of 
the  United  States   ( 170  U.  S.  301 ) . 

''  The  main  cause  of  the  dissatisfaction  with  the  present  system  of  taxation 
in  this  State  is  this:  Men  everywhere  know  that  they  are  not  being  treated 
equally  in  the  matter.  There  can  be  no  peace  in  tax  affairs  so  long  as  one 
citizen  knows  that  he  is  paying  upon  an  assessment  twice  or  three  times 
as  large  as  that  which  his  neighbor  pays  upon  property  of  substantially  the 
same  value.  iNow  this  arises  largely  from  causes  closely  connected  with  the 
method  of  local  assessments.  Local  assessors  are  poorly  paid  and  in  many 
instances  are  not  competent  to  do  their  work.  But  to  a  far  greater  extent 
local  asessors  do  not  dare  to  assess  fairly,  either  at  full  value  or  as  between 
individual  citizens,  because  of  local  conditions  and  influences.  Local  con- 
ditions in  various  parts  of  the  State  which  were  found  on  the  official  visits 
of  the  Tax  Commissioners  this  year  are  deplorable.  Commissioners  Walter 
H.  Knapp  and  Ralph  W.  Thomas,  of  the  State  Tax  Commision,  have  visited 
thirty-two  counties  of  the  State  within  the  last  three  months.  In  each  county 
they  conferred  at  length  and  carefully  with  the  assessors  and  the  super- 
visor of  each  town.  As  a  result  of  such  investigation  it  is  their  best  judg- 
ment that  the  assessed  valuation  of  real  property  in  the  State  varies  in  the 
different  counties  all  the  way  from  96  per  cent,  of  its  full  value  to  25  per 
cent,  of  such  value.  Yet  the  statute  is  specific  and  mandatory.  It  says: 
**  All  real  and  personal  property  subject  to  taxation  shall  be  assessed  at  the 
full  value  thereof,"  and  in  token  of  his  compliance  with  the  statute,  in  the 
verification  at  the  end  of  each  assessment-roll,  the  assessor  swears  that  he 
has  assessed  all  the  property  on  that  roll  at  its  full  value,  tho'  he  well  knows 
that  he  has  not  done  so.  iSo  great  is  the  power  of  local  influence  thati 
honest  men  all  over  the  State,  to  their  extreme  dislike,  feel  compelled  to 
commit  deliberate  perjury  in  performing  their  official  duties  as  assessors. 

And  if  this  is  true  of  the  assessment  of  real  property,  far  more  is  it  true 
of  personal  property.  Of  real  property  the  assessors  can  form  some  sort  of 
estimate  of  its  value.  It  is  tangible;  it  is  concrete;  he  can  gain  knowledge 
of  it  through  his  physical  senses;  and  if,  in  spite  of  all  this,  such  rank 
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injustice  in  afisessment  results,  what  shall  be  said  of  the  assessment  of  that 
form  of  property  which  is  intangible;  which  is  invisible  and  on  which  no  line 
can  be  gained  to  give  the  dazed  and  wondering  searcher  any  clue  as  to  its 
real  worth?  All  experience  shows  that  while  Home  Rule  gives  the  locality 
control  over  assessments  of  such  property,  the  price  paid  by  the  taxpayers 
for  such  control  in  the  inequality,  futility  and  injustice  of  the  assessments  — 
in  the  complaints,  the  grievances,  the  indignation  of  the  citizens  who  have 
been  discriminated  against,  is  far  too  high  a  price  to  pay.  The  best  rule, 
whether  Home  Rule  or  other,  is  that  which  gives  uniformity  to  the  burdens 
of  government  between  localities  and  municipalities,  which  places  all  sec- 
tions of  the  State  under  imiform  rules  of  procedure,  and  which  deals  out 
something  remotely  resembling,  at  least,  substantial  justice  between  man  and 
man. 

The  entire  historical  trend  in  this  matter  of  taxation  is  all  toward  uni- 
formity of  tax  laws,  and  the  trend  certainly  has  a  sound  foundation.  In  the 
first  place  it  is  the  more  efficient  method.  Take  a  case:  The  centralized  tax 
law  in  Kansas  was  adopted  in  1907.  In  that  year  the  assessed  valuation  of 
personal  property  in  the  entire  State  of  Kansas  amounted  to  only  $78,8*54,269. 
In  1914,  under  that  law,  the  assessed  valuation  of  personal  property  in  that 
State  had  increased  to  $526,780,250  —  an  increase  of  more  than  566  per  cent. 
Or,  again,  the  centralized  tax  law  of  the  State  of  Ohio  was  enacted  in  1910. 
In  a  single  year  under  that  law  the  assessed  valuation  of  personal  property 
in  the  State  of  Ohio  increased  more  than  four  hundred  and  fifty-two  millions 
of  dollars,  an  increase  of  over  79  per  cent,  in  a  single  year;  and  in  1914  the 
assessed  valuation  of  such  property  in  Ohio  had  risen  from  $566,945,843  in 
1910  to  $1,905,000,000,  an  increase  of  more  than  236  per  cent. 

In  the  State  of  New  York  we  have  decreased  and  we  have  been  going  on 
decreasing. 

Mr.  Cullinan  —  Mr.  Chairman,  will  the  gentleman  give  way  to  a  question? 

Mr.  M.  Saxe  —  I  appreciate  that  I  have  been  imposing  upon  the  courtesy 
of  the  Committee. 

The  Chairman  —  The  Chair  was  about  to  inform  the  gentleman  from  New 
York  that  he  has  exceeded  the  time  limit  under  the  rule  by  seven  minutes  and 
we  still  have  Section  4  of  this  article  to  consider  and  we  are  to  take  a  vote 
at  one  o'clock. 

Mr.  M.  Saxe  —  I  can  inform  the  Chair  that  if  Sections  2  and  3  are  passed 
substantially  as  they  are,  with  the  Lincoln  amendment  which  is  acceptable  to 
the  Committee,  Section  4  will  be  withdrawn.  The  gentleman  in  whose  interest 
it  was  inserted  i&f  here. 

Mr.  Ryan  —  Mr.  Chairman,  I  move  that  Mr.  M.  Saxe  be  granted  additional 
time  to  continue  the  discussion.  Inasmuch  aa  this  is  an  important  subject,  I 
think  he  should  be  allowed  to  conclude  his  statement. 

The  Chairman — Unanimous  consent  is  asked  for  granting  Mr.  M.  Saxe 
leave  to  proceed  with  the  debate.  Is  there  any  objection?  Hearing  none, 
the  gentleman  may  proceed  by  unanimous  consent  until  some  member  stops 
him. 

Mr.  Cullinan  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  question? 

Mr.  M.  Saxe  —  Certainly. 

Mr.  Cullinan  —  The  figures  that  you  have  called  our  attention  to  are  very 
inatmctive.    I  would  like  to  ask,  however,  if  you  are  in  possession  of  any 
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facts  as  to  the  States  which  make  the  large  returns,  like  Massachusetts,  Iowa 
and  other  States,  so  much  larger  than  our  own  —  if  they  have  upon  their 
statute  books  statutes  providing  for  taxation  upon  mortgages,  upon  inherit- 
ances and  other  forms  of  personal  property,  to  this  end,  that  we  might  be 
informed  aa  to  whether  or  not,  equitably,  personal  property  does,  in  fact,  pay 
a  tax  in  this  State  although  not  in  the  form  in  which  it  is  reported? 

Mr.  M.  Saxe  —  Let  me  say,  in  answer  to  Mr.  CuUinan,  that  the  figures  which 
I  gave  him  from  the  United  States  Census  report  are  those  based  on  the 
ad  valorem  assessment  of  personal  property.  iNow,  outside  of  the  state  of 
Michigan,  I  think,  none  of  the  other  states  that  I  mentioned  assess  mortgages 
separately  as  we  do,  but  they  assess  other  property,  if  not  included,  which 
practically  offsets  all  that  in  proportion.  I  have  confined  the  figures  to  the 
property  that  is  assessed  on  the  ad  valorem  basis,  that  is,  directly  on  value. 
Now  even  the  state  of  Michigan  which  has  a  mortgage  tax  exactly  like  our 
own,  returns  more  personal  property  than  the  State  of  New  York.  And,  as 
a  matter  of  fact,  if  you  will  look  at  Judge  Woodbury's  figures  —  he  made  a 
study  of  the  effect  of  the  mortgage  tax,  I  think  it  was  about  l"dlO  or  '11, 
which  showed  that  around  1901,  '02,  '03,  and  '04,  a  few  years  before  the  first 
mortgage  tax  in  1*905,  and  a  few  years  after  the  mortgage  tax,  1906  and 
1906  —  he  found  that  the  variation  in  personal  property  was  about  the  same. 
In  other  words,  the  mortgage  tax  did  not  affect  the  ad  valorem  assessment 
of  personal  property  whatsoever.  As  for  the  secured  debt  tax,  why,  we  know 
that  we  never  reached  secured  debts  before.  They  were  very  rarely  taxed. 
Now,  then,  if  I  may  continue  — 

Mr.  Stanchfield  —  Mr.  Chairman,  will  the  gentleman  permit  me  to  address 
an  inquiry  to  him? 
The  Chairman  —  Will  the  gentleman  from  New  York  yield? 
Mr.  M.  Saxe  —  Certainly. 

Mr.  Stanchfield  —  I  call  your  attention  to  the  last  sentence  of  paragraph 
3,  which  reads  as  follows: 

"  The  Legislature  may,  however,  provide  for  the  assessment  by  State 
authorities  of  all  the  property  of  designated  classes  of  public  service  cor- 
porations." 

Now,  I  assume  that  means  that  the  Legislature  may  by  some  sort  of  enact- 
ment classify  public  service  corporations.  Take  for  illustration  the  county 
of  Broome,  of  which  the  city  of  Binghamton  is  the  coimty  seat.  Traversing 
that  county  are  the  trunk  lines  of  the  Lackawanna,  the  Erie  and  the  Lehigh 
Valley  Railway  Companies.  Now  is  it  to  be  understood  from  that  language 
the  Legislature  may  confer  upon  the  State  the  authority  to  go  into  the  county 
of  Broome  and  assess  the  value  of  the  property  of  those  three  railroad  cor- 
porations as  against  the  right  of  the  local  boards  of  assessors  in  Broome 
county  thereto? 
Mr.  M.  Saxe  —  Let  me  say  in  answer  — 

Mr.  Stanchfield  (interrupting) — Let  me  follow  that  with  one  further  inquiry, 
supplementary  to  that.  And  if  that  be  true,  would  the  State  authority  assume 
the  right  to  assess  the  valuation,  say,  of  the  Delaware  and  Hudson,  all  the 
way  from  Binghamton  to  Albany,  through  the  counties  that  it  traverses,  and 
assert  the  right  to  apportion,  as  between  those  counties,  the  share  of  tax 
that  would  result  from  the  entire  assessment? 
The  Chairman  —  The  gentleman  from  New  York,  Mr.  Saxe. 
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Mr.  M.  Saxe  —  Mr.  Chairman,  in  answer  to  the  inquiry,  I  would  say, 
frankly,  that  it  would  be  possible.  Of  course  the  assessment  would  have  to 
be  equalized  to  compare  with  the  average  rate  of  assessment  in  the  localities. 
But  let  me  point  out  to  the  gentleman  this  very  interesting  situation.  That 
is  exactly  the  case  with  the  special  franchise  tax.  Now  see  what  the  Court  of 
Appeals  had  to  do  in  the  Metropolitan  case,  in  174  N.  Y.,  to  sustain  the 
constitutionality  of  the  special  franchise  tax.  Remember,  under  the  special 
franchise  tax  law,  special  franchises  are  made  real  estate.  Now  under  your 
home  rule  theory  the  local  assessor  had  the  constitutional  right  to  assess 
it.  It  was  real  estate,  local  real  estate,  right  there  within  his  jurisdiction. 
But  the  Court  of  Appeals  saw  that  it  was  impossible  to  have  the  local  assessor 
intelligently  handle  that  class  of  property  and  so,  in  order  to  make  a  wise 
but  illogical  decision,  they  got  around  it  by  saying,  "  Well,  this  is  a  new  kind 
of  real  estate.  He  had  nothing  to  do  with  assessing  this  kind  of  real  estate 
and  therefore  this  law  does  not  take  away  from  him  the  Constitutional  function 
given  to  him  under  the  home  rule  provision."  Now  why  place  the  highest 
court  of  this  State  in  a  position  to  make  decisions  of  that  sort  in  order  to 
sustain  good  administration  in  taxation?  That  is  what  this  article  does.  It 
makes  it  possible  to  develop  sound  and  proper  economic  systems  of  taxation 
without  forcing  the  Court  of  Appeals  to  construe  the  law  around  hedges  and 
over  fences  in  order  to  uphold  it. 

Now,  if  I  may  be  permitted,  Mr.  Chairman,  I  just  want  to  read  one  thing, 
in  conclusion,  from  the  statement  of  Conuuissioners  Thomas  and  Knapp. 

Mr.  Stanchfield  —  Further  along  that  line  — 

The  Chairman  —  Does  the  gentleman  yield? 

Mr.  M.  Saxe  —  Certainly. 

Mr.  Stanchfield  —  I  do  not  desire  to  interrupt  the  gentleman;  if  he  has 
the  slightest  objection  I  will  refrain.  There  are  a  number  of  delegates 
around  me  who  are  interested  in  this  line  of  inquiry.  When  the  State  does 
assess,  say,  the  Delaware  and  Hudson  from  Albany  to  Binghamton,  and  the 
counties  across  which  it  runs,  will  the  State  say  what  proportion  Broome 
county  has  of  the  tax  collected  and  what  proportion  Otsego  county  shall  have  ? 

Mr.  M.  Saxe  —  Undoubtedly  the  Legislature  would  so  provide  by  statute. 
It  is  done  all  over  the  country.  They  have  that  system  in  New  Jersey. 
They  have  it  in  other  States.  But,  mark  you,  Mr.  Stanchfield,  the  time  is 
coming  when  that  is  not  going  to  be  satisfactory,  when  the  United  States 
Government  will  have  to  come  in  and  assess  railroad  systems  as  a  whole,  in 
order  to  get  a  proper  method  of  taxation.  That  is  what  has  got  to  obtain 
next.  Don't  you  see,  on  the  one  hand,  you  are  regulating  your  public  service 
corporations;  and,  on  the  other  hand,  you  are  piling  up  all  sorts  of  taxes  on 
them  by  all  sorts  of  oflRcials  ?  Well,  have  they  got  to  pay  those  taxes  ?  Who 
has  got  to  pay  them?  Why,  the  users  of  the  service.  That  has  got  to  be 
considered  in  fixing  rates.  Why  not  have  a  simplified  system?  That  is  what 
this  provision  makes  possible.  Under  this  amendment  you  can  have  one  tax 
perhaps  on  their  earnings  in  lieu  of  all  other  taxes,  which  would  make  a  very 
light  burden  in  comparison,  and  then  the  people  could  get  the  benefit  in  the 
rate.  There  are  some  people  who  are  so  firm  on  this  idea  of  rate  regulation 
that  they  believe  in  exempting  public  service  corporations  from  taxation  in 
order  to  have  very  low  rates,  but  that  would  be  unfair  to  the  other  people  in 
the  community  who  do  not  use  the  service.    So  it  is  right  and  proper  that 
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they  should  be  taxed,  hut  the  tax  ought  to  be  simple.  It  ought  to  be  certain. 
It  ought  to  answer  to  all  the  four  maxims  of  Adam  Smith  and  it  can't  be 
done  under  our  complicated  system  to-day. 

Mr.  Dykman  —  Mr.  Chairman,  will  the  gentleman  yield? 

The  Chairman  —  Will  the  gentleman  yield? 

Mr.  M.  Saxe  —  Certainly. 

Mr.  Dykman  —  Is  it  not  the  intention  of  this  provision,  and  would  it  not 
necessarily  result  in  any  legislation,  that  there  would  be  one  tax  assessed 
to  take  the  place  of  the  gross  earnings  tax,  the  special  franchise  tax,  the 
personal  property  tax,  and  the  real  estate  tax? 

Mr.  M.  Saxe  —  Mr.  Chairman,  the  answer  to  that  is,  certainly  not.  Such 
a  thing  is  possible  under  this  system,  but  we  do  not  say  that  that  is  the 
method  that  they  will  adopt. 

Mr.  Dykman — »Will  the  gentleman  let  me  ask  another  question? 

Mr.  M.  Saxe  —  With  pleasure. 

Mr.  Dykman  —  If  there  is  to  be  bunched  together  the  gross  earnings  tax, 
which  is  measured  by  gross  earnings;  the  special  franchise  tax,  which  is  prac- 
tically measured  now  by  earnings,  net  earnings;  the  personal  property  tax 
and  the  real  estate  tax,  must  not  this  one  unified  tax  be  a  tax  measured  by 
earnings  ? 

Mr.  M.  Saxe  —  No,  Mr.  Chairman  — 

Mr.  Dykman    (interrupting)  — One  other  question.     If  that  is  so  — 

Mr.  M.  iSaxe  (interrupting)  — Won't  you  allow  me  to  answer  your  ques- 
tion? 

Mr.  Dykman — <If  that  follows,  and  since  the  State  now  takes  the  whole 
of  the  gross  earnings  tax  now  leviod,  must  not  the  Legislature  say  how 
much  of  this  unified  tax  shall  be  taken  by  the  State  and  may  it  not  take  a 
grossly  disproportionate  share? 

Mr.  M.  Saxe  —  In  answer  to  the  gentleman,  if  he  will  just  cast  his  eyes 
on  lines  15,  16  and  17,  on  page  2,  he  will  see  that  it  reads,  "  The  Legisla- 
ture may,  however,  provide  for  the  assessment  by  State  authorities  of  all 
the  property  of  designated  classes ".  The  assessment  of  the  property  — 
that  does  not  mean  that  they  are  tied  up  to  any  system  of  taxation. 
While  the  word  there  is  used  in  its  broadest  sense,  the  purpose  is  to  have 
one  authority  determine  the  base  upon  which  the  tax  shall  be  levied.  You 
might  give  it  all  to  the  localities,  but  you  want  one  authority  to  fix  the  base, 
because  so  much  is  involved  in  the  properties  of  these  public  service  corpora- 
tions and  it  can  better  be  done  by  central  authority  than  by  authorities 
scattered  all  over  the  State  with  no  co-operation  between  them  under  the 
law. 

Now  I  just  want  to  read,  in  conclusion,  if  I  may  be  permitted,  Mr.  Chair- 
man, what  Commissioners  Knapp  and  Thomas  say  in  their  signed  article. 

"  Over  against  these  results  ",  referring  to  the  results  in  Ohio  and  Kansas, 
"  note  conditions  in  the  State  of  New  York.  In  1898  the  assessed  valuation  of 
personal  property  in  this  State  outside  of  the  city  of  'New  York  was  $221,- 
515,750.  Since  that  year  under  the  system  of  local  assessment  there  has 
been  a  steady  and  continuous  decrease,  until  to-day  the  assessed  valuation  of 
personal  property  in  the  State  outside  of  the  city  of  New  York  is  only 
$90,454,895.  Meanwhile  the  city  of  New  York  shows  no  such  decrease.  In 
1898  th«  asBessed  Taluation  of  personal  property  in  the  city  of  New  York 
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was  $326,293,743.  In  1914  it  was  $325,421,340.  It  should  be  borne  in  mind 
in  this  connection  that  the  laws  exempting  personal  property  apply  equally 
to  the  entire  State." 

Now  just  let  me  say  to  you  one  word  more,  because  I  happened  to  speak 
about  the  city  of  New  York.  Out  of  the  city  of  New  York  is  coming  $17,- 
000,000  a  year  from  the  income  tax.  Now  look  at  what,  is  withdrawn  from 
the  pockets  of  the  people  of  the  State  of  New  York!  One-third  of  the 
income  tax  of  the  United  States  is  being  paid  by  the  city  of  New  York 
to-day. 

Now,  in  conclusion,  gentlemen,  just  this  thought.  The  Committee  has 
carefully  considered  and  studied  this  proposition.  This  is  no  makeshift. 
This  article  is  the  result  of  a  great  deal  of  thought  and  deliberation,  and  I 
think,  in  view  of  the  fact  that  the  article  was  reported  by  the  committee,  15 
to  1,  it  ought  to  receive  the  support  of  the  Committee  of  the  Whole  and  of 
the  Convention.  I  wish  to  say  that  the  Lincoln  amendment  is  tCcceptable 
and  that  the  Griflftn  amendment  is  not  acceptable,  and,  with  thie  understand- 
ing that  section  4  is  withdrawn,  no  other  amendment  will  be  acceptable  to 
the  committee  now. 

Mr.  Ostrander  —  Mr.  Chairman. 

Mr.  Stanchfield  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  Saratoga,  Mr.  Ostrander. 

Mr.  Ostrander  —  I  have  worked  three  months  with  this  Committee  on 
Taxation.  I  have  listened  to  a  lot  of  very  learned  gentlemen  in  taxation 
problems.  There  is  a  national  association  of  tax  men,  some  of  them  in  the 
employ  of  telephone  and  telegraph  companies  and  others  who  have  connec- 
tions with  other  men  who  have  to  deal  with  large  problems  of  taxation. 
Once  a  year  they  gather  somewhere  in  the  United  States.  This  year  they  are 
gathering  in  California.  Someone  back  home  is  footing  the  bill.  These 
gentlemen,  and  I  have  the  greatest  respect  for  their  learning  and  for  the 
mass  of  figures  which  they  can  assemble  in  regard  to  taxation  —  I  want  to 
tell  you  what  we  have  had  the  most  insistent  demand  for  from  these  taxation 
experts;  that  is  the  section  that  the  power  of  taxation  shall  never  be  sus- 
pended nor  contracted  away,  that  taxes  shall  be  imposed  by  general  laws  and 
for  public  purposes  only.  There  seems  to  be  a  great  desire  to  write  that  in 
the  Constitution  of  every  State  of  the  Union. 

Now,  I  appreciate  the  situation  of  the  gentlemen  from  Westchester  and  I 
believe,  if  we  could  have  a  system  of  county  districts  instead  of  the  present 
township  districts,  and  have  it  satisfactory  to  the  people  involved,  it  would 
relieve  a  great  many  embarrassing  positions  and  would  improve  the  tax 
systems  in  certain  coimties.  I  perhaps  yielded  a  very  reluctant  consent  in 
the  Committee,  because  we  must  consent  to  things  sometimes,  to  these  pro- 
visions 2  and  3.  I  have  felt,  as  I  believe  many  members  of  the  Committee 
have  felt,  that  there  were  things  about  those  sections  like  the  drummer^s 
overcoat  in  his  bill  of  expenses;  it  was  there  but  you  could  noti  see  it.  I 
don't  know  what  it  all  means.  Since  I  have  listened  here  to  the  debate  this 
morning  I  have  rather  come  to  the  conclusion  that  perhaps  even  the  provision 
for  the  county  vote  on  the  question  of  a  county  system  might  be  open  to 
very  grave  objections  and  abuses.  So  far  as  the  principle  of  allowing  any 
State  board  that  has  ever  been  born  yet  to  do  the  taxing  for  the  rest  of  the 
State,  I  must  roister  mj  protest  against  that,  if  J  happen  to  be  tbe  onl^ 
mm  who  4oe«  It, 
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We  have  heard  a  great  deal  of  the  perjury  and  almost  murder  that  is 
committed  by  local  assessors,  but  it  seems  to  me  that  the  men  who  call  the 
local  assessors  perjurers  because  they  have  not  got  the  local  valuations  up 
to  a  point  which  the  State  authorities  think  they  ought  to  be,  should  stop 
and  consider  the  fact  which  has  been  eloquently  dwelt  upon  here  that  the 
State  of  New  York  which  pays  income  taxes  to  the  amount  of  $17,000,000 
only  has  four  hundred  and  odd  million  dollars  of  personalty  upon  its  rolls. 
Now,  somebody  has  been  neglecting  his  duty  just  as  badly  as  the  local 
assessors.  I  don't  want  to  call  him  a  perjurer,  I  don't  want  to  say  that  he 
is  remiss  in  his  duty,  but  this  great  fact  remains  that  there  is  one  law  that 
the  State  department  always  observes  —  and  by  concentrating  attention  upon 
this  one  I  don't  mean  to  say  that  there  isn't  any  other  —  but  this  one  I 
have  always  noted  is  carefully  and  scrupulously  observed.  It  is  not  on  the 
statute  books,  but  it  is  this:  "Remember  now  Thy  Creator  in  the  days  of 
thy  youth."  And  I  venture  to  say  that  if  at  any  time  when  the  head  of  a 
State  Tax  Department  departs  from  that  law,  he  will  see  the  shadow  of  his 
successor  coming  across  the  door. 

Now,  gentlemen,  we  may  be  stepping  out  of  some  hole  by  adopting  these 
new  provisions.  We  may  also  be  stepping  into  something  else.  I  don't  know. 
I  confess  that,  having  given,  the  most  diligent  attention,  after  months  of 
debate,  and  listening  with  careful  ears  to  the  gentlemen  who  appeared  before 
the  Conunittee,  I  am  not  able  to  say  whether  we  have  laid  an  egg  or  not. 

I  don't  want  to  be  charged  with  disloyalty  to  the  Committee,  but  I  do 
want  to  register  my  protest  against  any  taking  away  of  authority  from  the 
local  assessors.  Bad  as  he  is,  incompetent  as  he  is  oftentimes,  I  don't  know 
whether  we  are  going  to  get  beaten  in  this  horse  trade  or  not.  Unless  we 
are  pretty  certain  that  we  are  going  to  do  something  better,  I  think  we 
ought  to  be  pretty  careful.  I  think  it  might  be  well  enough  to  think  twice 
on  this  proposition,  that  it  might  be  well  for  us  to  rise  and  think  it  over 
again  before  we  finally  adopt  it. 

Mr.  Stanchfield  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  New  York,  Mr.  Stanchfield. 

Mr.  Stanchfield  —  I  think  by  common  consent  the  Convention  will  admit 
that  the  Committee  on  Taxation  has  laid  an  egg.  The  serious  inquiry  here 
is  as  to  whether  or  not  so  much  time  has  not  elapsed  as  to  render  the  egg 
unduly  malodorous. 

If  Mr.  Ostrander,  whose  abilities  we  all  appreciate,  has  given  to  the  consid- 
eration of  this  amendment  a  month  of  his  time  in  committee,  and  has  listened 
to  the  opinions  of  men  learned  in  that  branch  of  economics,  now  asserts  to 
us  from  that  Committee  that  he  is  to-day  in  such  a  condition  of  mental  du- 
biety as  to  render  it  necessary  for  us  to  do  what  he  suggests,  what  are  the 
rest  of  us  to  do? 

I  will  concede  the  efforts  and  the  zeal  of  the  Chairman  of  this  Committee, 
for,  upon  many  occasions,  when  I  have  been  in  this  Chamber  since  the  begin- 
ning of  this  Convention,  he  has  either  been  upon  his  feet  reading  into  this 
record  the  decisions  of  the  courts  of  this  State  or  else  engaged  in  missionary 
work  at  every  desk  around  this  circle. 

I  am  perfectly  free  to  say  that  I  do  not  understand  what  this  amendment 
means,  and  I  think  I  may  couple  with  that  concession  the  afllrmation  that  I 
have  a  great  deal  of  respectable  company;  and  if  we  are  unable  to  understand 
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it,  why  should  we  pass  a  law  which  confessedly  subverts  and  overturns  the 
settled  policy  of  this  State? 

Now,  that  is  all  that  there  is  to  this  inquiry,  and  it  is  upon  that  theory 
that  I  propose  to  be  recorded  in  the  negative. 

Mr.  F.  L.  Young  —  Mr.  Chairman. 

The  Chairman  —  The  hour  of  one  o'clock  is  fast  approaching. 

Mr.  F.  L.  Young  —  Only  sixty  seconds,  Mr.  Chairman. 

The  Chairman  —  The  Chair  recognizes  Mr.  Young. 

Mr.  F.  L.  Young  —  I  am  not  uncertain  about  this  matter.  I  know  how  to 
vote,  and  for  reason.  It  has  been  stated  here  and  has  not  been  denied  that 
the  assessment  of  personal  property  in  this  State  is  a  failure,  and  I  know 
from  my  personal  experience  something  else  should  be  done. 

As  to  the  assessment  of  real  property,  if  you  men  want  one  assessment  roll, 
one  tax  map,  one  set  of  assessors,  one  tax  collector,  one  tax  office,  in  each 
town,  you  will  vote  for  this  measure. 

If  you  want  the  old  rule  to  go  on,  the  innumerable  assessors,  the  innumer- 
able tax  collectors,  incomplete  tax  records,  and  uncertainty  in  all  matters 
of  taxation,  you  will  vote  against  it. 

My  vote  will  be  for  it,  with  the  Lincoln  amendment. 

Mr.  Westwood  —  Mr.  Chairman. 

The  Chairman  —  The  hour  of  one  o'clock  having  arrived  — 

Mr.  Westwood  —  I  shall  take  only  sixty  seconds,  and  we  have  a  hundred 
and  twenty  left.  Chautauq^ua  county  was  represented  in  this  Chamber  in 
the  Assembly  by  a  very  learned,  distinguished  and  patriotic  man,  some 
years  ago,  and  I  refer  to  Arthur  C.  Wade,  whose  heart  is  set  upon  the  sub- 
ject of  taxation.  He  did  what  he  could  for  the  State  to  work  out  a  solution 
for  many  of  the  taxation  problems.  I  come  from  the  same  county.  I  hope 
that  the  time  may  come  when  we  may  have  a  systematic  method  of  taxation. 
I  see  in  this  amendment  proposed  by  the  Committee  a  step  in  the  right  di- 
rection. I  can  see  nothing  harmful  in  it,  and  with  the  Lincoln  amendment 
in  it,  I  hope  it  may  pass. 

Mr.  Barnes  —  Mr.  Chairman. 

The  Chairman  —  The  hour  of  one  o'clock  having  arrived, — 

Mr.  Barnes  —  Only  thirty  seconds. 

The  Chairman  —  We  will  have  to  proceed  to  a  vote,  and  the  question  is  upon 
the  first  amendment  of  Mr.  Griffin.  The  Secretary  will  read.  The  sergeant- 
at-arms  will  summon  the  members  from  the  corridors.  The  Secretary  will 
read  the  first  amendment  by  Mr.  Griffin. 

The  Secretary  —  By  Mr.  Griffin:  Page  2,  line  2,  after  the  word  "only" 
insert  the  following:  "All  valuations  of  property  for  purposes  of  taxation 
or  assessment  throughout  the  iState  and  in  every  subdivision  thereof  shall  be 
upon  a  uniform  basis,  to  wit,  the  fair  market  value  thereof." 

Mr.  Wickersham  —  Mr.  Chairman,  I  rise  to  a  point  of  order.  It  is  utterly 
impossible  to  hear  the  amendment  being  read. 

The  Chairman  —  The  delegates  will  please  preserve  order. 

The  Secretary  will  proceed  with  the  reading  of  the  amendment.  Please 
read  it  again. 

The  Secretary  —  By  Mr.  Griffin:  Page  2,  line  2,  after  the  word  "only" 
insert  the  following:  "All  valuatioiiB  of  property  for  purposes  of  taxation  or 
assessment  throughout  the  State  and  in  every  subdivision,  thereof  ihM  be 
upon  a  uniform  bajit,  to  wit,  tlie  fair  market  value  thereof/' 
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The  Chairman  —  Tho8«  in  favor  of  the  amendment  as  read  say  Aye,  opposed 
No.    The  amendment  is  lost. 

The  Secretary  will  read  the  second  amendment  offered  by  Mr.  GriflKn. 

The  Secretary  —  By  Mr.  Griffin :  Page  2,  line  4,  after  the  word  "  taxes  ", 
strike  out  the  comma  and  the  following  words:  "any  provision  of  any  other 
article  in  this  Constitution  to  the  contrary  notwithstanding  ". 

Line  6,  page  2,  after  the  word  "  supervision  "  insert  the  word  "  and  ". 

Line  7,  strike  out  the  words  "  and  equalization  ". 

Mr.  J.  G.  Saxe  —  Mr.  Chairman,  I  think  these  two  amendments  should  be 
separated.  I  understand  any  member  is  entitled  to  a  separation  upon  any 
question  before  the  House. 

The  Chairman  —  The  question  is  upon  the  first  part  of  the  amendment  just 
read.  Those  in  favor  will  say  Aye,  contrary  No.  The  amendment  has  been 
lost. 

The  Clerk  will  read  the  second  part  of  the  second  amendment. 

The  Secretary  —  Page  2,  line  6,  after  the  word  **  supervision  "  insert  the 
word  **  and  ". 

Line  7,  strike  out  the  words  "  and  equalization  ". 

The  Chairman  —  Those  in  favor  of  the  amendment  will  say  Aye,  opposed  No. 
The  amendment  has  been  lost. 

The  question  now  is  upon  the  amendment  offered  by  Mr.  Wickersham. 
The  Secretary  will  read. 

The  Secretary  —  By  Mr.  WicJkersham:  Page  2,  line  4,  strike  out  the  words 
**  any  provision  of  any  other  article  of  this  Constitution  to  the  contrary  not- 
withstanding '*. 

The  Chairman — Those  in  favor  of  the  amendment  will  say  Aye,  opposed 
No.     The  amendment  has  been  lost. 

The  question  now  is  upon  the  third  amendment  by  Mr.  Griffin.  The  Sec- 
retay  will  read. 

The  Secretary  —  Page  2,  line  2,  after  the  word  *'  prescribe  "  strike  out  the 
following:  "how  taxable  subjects  shall  be  assessed",  and  insert  in  the  place 
thereof  the  following :  "  the  subjects  of  taxation  and  how  they  shall  b<? 
taxed  ". 

The  Chairman  —  Those  in  favor  of  the  amendment  will  say  Aye,  those 
opposed  No.     The  amendment  has  been  lost. 

The  question  now  is  upon  the  amendment  offered  by  Mr.  Lincoln,  which  the 
Secretary  will  read. 

The  Secretary  —  Page  2,  line  15,  after  the  word  "boundaries"  insert  the. 
following  — 

Mr.  Sharpe  —  Mr.  Chairman,  does  not  that  refer  to  the  third  section? 

The  Chairman  —  We  have  been  considering  these  together. 

Mr.  Sharpe  —  Do  we  not  have  to  vote  on  Section  two  before  we  proceed  to 
three? 

Mr.  J.  G.  Saxe  —  Mr.  Chairman,  under  Rule  27,  we  have  to  vote  upon  each 
section,  section  by  section,  and  I  suggest  that  when  we  finish  the  amendment 
to  section  two,  we  proceed  to  vote  on  the  approval  of  section  two  as  amended. 

The  Chairman  —  The  Secretary  advises  the  Chair  that  all  of  the  amend- 
ments to  section  two  have  been  considered.  Tlie  question  is  upon  the  adoption 
of  section  two.    Will  the  gentleman  move  the  adoption  pf  section  two  J 

Mr»  M.  S^xe  — I  do, 
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The  Chairman  —  Those  in  favor  of  reporting  favorably  section  two  will 
say  Aye. 

Mr.  Dick  —  Mr.  Chairman,  before  we  vote,  may  we  have  section  two  read? 

The  Chairman  —  The  Chair  imderstands  that  the  first  section  has  already 
been  adopted,  and  this  vote  is  now  upon  the  motion  to  adopt  the  second 
section.  Those  in  favor  will  say  Aye.  All  opposed,  No.  The  section  has 
been  adopted. 

The  question  now  is  upon  the  amendment  offered  by  Mr.  Lincoln  to  the 
third  section.     The  Clerk  will  read. 

Mr.  M.  Saxe  —  I  accept  the  amendment. 

The  Chairman  —  Those  in  favor  of  the  amendment, — 

Delegates  —  Read  it. 

The  Chairman  —  The  Secretary  will  read. 

The  Secretary  —  Page  2,  line  15,  after  the  word  "  boundaries  *'  insert  the 
following :  "  No  such  tax  district  larger  than  a  town  shall  be  established 
until  the  law  providing  therefor  shall  have  been  adopted  by  vote  of  a  ma- 
jority of  the  people  voting  thereon  in  such  proposed  tax  district  at  an 
election  for  which  provision  shall  be  made  by  law." 

The  Chairman  —  Those  in  favor  of  the  amendment  will  say  Aye.  Those 
opposed.  No.    The  amendment  has  been  lost. 

The  question  now  is  upon  the  amendment  offered  by  Mr.  Olcott.  The  Sec- 
retary will  read. 

The  Secretary  —  Page  2,  line  17,  after  the  word  "  corporations  **  insert  the 
following:  "  operating  in  two  or  more  coimties  but  not  wholly  within  a  city  ". 

The  Chairman  —  Those  in  favor  of  the  amendment  will  say  Aye.  Op- 
posed, No.     The  amendment  seems  to  be  lost. 

I  understand  that  Subdivision  4  of  Section  4  has  been  withdrawn. 

Mr.  M.  Saxe  —  Yes,  the  section  has  been  withdrawn. 

Mr.  Wickersham  —  I  raise  the  point  of  order  that  we  have  not  had  the 
question  on  Section  3. 

The  Chairman  —  The  Chair  wanted  to  know  about  the  condition  of  Sec- 
tion 4. 

Mr.  M.  Saxe  —  Mr.  Chairman,  I  now  move  the  adoption  of  Section  3  as 
amended. 

The  Chairman  —  Those  in  favor  of  the  motion  by  the  gentleman  from 
New  York  will  say  Aye.    Opposed,  No.    The  section  has  been  adopted. 

The  gentleman  from  New  York  now  moves  when  the  Committee  rise  that 
it  reports  favorably  to  the  Convention, — 

•  Mr.  M.  Saxe  —  Mr.  Chairman,  I  think  we  had  better  for  the  purpose  of  the 
record  move  that  Section  4  be  stricken  out. 

Mr.  Austin  —  Mr.  Chairman,  may  I  inquire  from  the  Chairman  of  the 
Taxation  Committee  whether  that  motion  he  just  made  contemplates  that 
Mr.  Smith  shall  withdraw  his  proposed  amendment  covering  the  same  subject. 

Mr.  A.  E.  Smith  —  No,  no. 

Mr.  Austin — ^Well,  I  think  that  should  be  considered. 

Mr.  A.  E.  Smith  —  In  relation  to  the  question  of  the  gentleman  from 
Greene,  I  would  like  to  say  the  reason  why  I  consent  to  the  withdrawal  of 
this  is  that  in  the  form  in  which  the  Committee  put  it  out  it  means  nothing. 
So  I  haven't  any  use  for  it;  if  it  doesn't  meet  the  purpose  I  intended  it 
should  serve,  I  don't  want  it. 
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I  propose  to  leave  my  amendment  on  the  calendar  until  such  time  as  t  hear 
from  the  corporation  counsel  of  Greater  New  York.  I  had  been  informed 
recently  that  the  Department  of  Water  Supply,  which  started  the  agitation 
for  this  matter,  had  concluded  among  themselves  within  the  last  couple  of 
weeks  that  they  do  not  want  it,  and  if  they  do  not  want  it  I  am  sure  I  have 
no  use  for  it. 

The  Chairman  —  The  question  now  is  upon  the  motion  of  the  gentleman 
from  New  York  that  Section  4  of  the  proposal  be  stricken  out.  Those  in 
favor  of  the  motion  will  say  Aye.    Opposed,  No.    The  motion  has  been  carried. 

Mr.  M.  Saxe  —  Mr.  Chairman,  I  assume  now  that  that  carries  a  favorable 
report. 

The  Chairman  —  The  gentleman  from  New  York  now  moves  that  when 
the  Committee  rise  it  reports  the  proposal  as  amended  favorably  to  the  Con- 
vention. All  those  in  favor  say  Aye.  Opposed,  No.  The  motion  has  been 
carried. 

Mr.  Wickersham  —  Mr.  Chairman,  I  move  that  the  Committee  do  now  rise 
and  take  a  recess  until  half  past  two. 

The  Chairman  —  The  gentleman  from  New  York  now  moves  that  the  Com- 
mittee be  in  recess  until  2:30.  Those  in  favor  will  say  Aye.  Contrary,  No. 
The  Committee  will  rise  and  be  in  recess  until  2:30  p.  m. 

Whereupon  at  1:10  p.  m.  the  Committee  took  a  recess  until  2:30  p.  m., 
Thursday,  August  12,  1915. 


AFTER  RECESS 

2:30  p.  m. 

The  Chairman  —  The  Committee  will  be  in  order. 

The  delegates  will  take  their  seats  and  the  Committee  of  the  Whole  will 
resume  its  work. 

The  Secretary  will  read. 

The  Secretary  —  No.  786,  General  Order  No.  26,  from  the  Committee  on 
Legislative  Powers. 

Mr.  Barnes  —  Mr.  Chairman. 

The  Chairman  —  I  recognize  the  gentleman  from  Albany,  Mr.  Barnes  — 
just  a  moment,  Mr.  Barnes. 

(Interruption  by  gavel.) 

Will  the  delegates  in  the  rear  of  the  chamber  take  their  seats? 

Mr.  Barnes  —  Before  taking  up  this  measure  for  discussion  I  would  like 
to  offer  an  amendment  from  the  Committee  on  Legislative  Powers  and 
Limitations,  which  affects  the  third  paragraph  of  the  proposal,  in  striking 
out  the  word  "  minimum  ",  so  that  it  will  read  "  the  Legislature  shall  not 
pass  any  bill  to  establish  a  wage  for  service  to  be  paid  to  any  employee  by 
a  private  employer." 

The  Secretary  —  By  Mr.   Barnes:     Page   1,  line   10,   strike  out  the  word 


"  minimum  ". 


Mr.  Barnes  —  Mr.  Chairman,  I  should  like,  if  there  is  no  objection  to  the 
adoption  of  that  amendment  on  the  part  of  the  Committee,  to  have  it  adopted 
before  we  proceed  to  the  discussion. 

Mr.  Wickersham  —  Well,  I  object  to  that.  I  think  we  ought  to  have  dis- 
cussion of  all  the  amendments  before  — 

Mr.  Barnes  —  All  right,  sir. 
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This  proposal  is  an  endeavor  to  read  into  the  Constitution  of  the  State  of 
New  York,  to  be  established  by  the  voters,  a  clear  expression,  now  wanting, 
of  the  ideal  of  equality.  In  the  aspiration  to  achieve  this  ideal,  the  American 
Republic  was  bom,  and  to  its  cause  its  progress  has  been  dedicated. 

The  opposition  to  the  ideal  of  equality  has  appeared  in  history  both  openly 
and  in  disguise.  In  America  it  Is  largely  in  disguise  but  not  entirely  so. 
Openly  it  is  assailed  as  an  Eighteenth  Century  episode  not  applicable  to  the 
enlightenment  and  conditions  of  our  time.  Thus  through  the  power  of 
flattery  of  the  present  generation  and  through  appeal  to  materialistic  class 
interest,  the  opposition  has  secured  a  large  following.  Its  progress  has  been 
assisted  further  by  the  undeniable  truth  that  the  ideal  of  equality  has  not 
been  attained  and  is  to-day  still  a  project.  Because  of  its  lofty  character  it 
is  a  natural  prey  to  cowardice,  ridicule  or  cynicism.  It  falters  at  the 
empirical  test  and  is  mowed  down  by  the  scythe  of  opportunity.  But  founded 
upon  an  immortal  truth,  it  cannot  be  destroyed.  Privilege  is  the  antithesis 
to  equality.  Yet  it  is  within  the  power  of  the  Legislature  at  the  present  time 
to  grant  privilege  in  any  case  which  does  not  involve  a  violation  of  the 
Constitution  of  the  United  States  or  the  Constitution  of  the  State  of  New 
York.  Privilege  is  private  law.  It  is,  therefore,  something  granted  to  some 
that  is  withheld  from  others.  Immunity  is  an  excuse  from  penalty  and  it, 
consequently,  is  also  unequal.  Therefore,  it  must  follow  that,  if  we  accept 
equality  as  the  ideal  we  desire  to  attain,  the  Constitution  of  the  State  should 
be  amended  to  contain  a  prohibition  upon  the  Legislature  to  grant  privilege 
or  immunity.  To  advance  this  proposal  would  seem  to  close  the  argument 
and  the  case  in  its  favor  should  rest  at  this  point. 

The  hour  has  come,  however,  when  a  proposal  upholding  the  ideal  of 
equality,  which  must  be  the  ideal  of  any  democratic  state,  does  not  necessarily 
find  favor.  Whereas,  for  many  years  this  American  ideal  was  universally 
accepted  and  progress  towards  its  establishment  in  law  and  in  the  minds  of 
all  was  being  made;  at  the  presen,t  time  it  is  assailed  as  false  and  in  sub- 
stitution for  it,  it  is  proposed  to  establish  a  State  that  shall  exist  not  as 
the  necessary  agent  or  servant  of  the  people  within  its  boundaries  but  as  a 
power  in  itself  to  order  the  lives  of  the  people  in  such  manner  as  it  wills, 
meaning  in  the  first  instance,  perhaps  what  the  majority  wills,  but  in  the 
second  instance  surely  what  one  person  wills  upon  the  majority. 

There  may  be  delegates  in  this  Convention  who  fail  to  perceive  that  the 
legisla«tion  against  which  this  proposal  is  aimed,  is  conceived,  in  the  desertion 
of  the  American  ideal  and  in  the  establishment  of  what  may  properly  be 
termed  at  the  present  moment,  the  Prussian  principle.  Such,  however,  is 
the  fact.  In  life  there  is  no  static  quality.  There  can  be  no  rest.  The  life 
of  a  state,  like  the  life  of  a  human  being,  either  pursues  relentlesisly  its  ideal 
or  forsakes  it,  temporarily  perhaps,  for  another.  A  state  must  inevitably 
conform  to  one  aspiration  or  to  another.  The  concept  of  a  democratic  state 
where  equality  is  the  basis  of  all  law  is  in  direct  antagonism  to  the  concept 
of  the  autocratic  state  where  everyone  is  made  subject  to  what  is  declared  to 
be  the  collective  interest.  From  the  latter  tyranny  there  is  no  escape  except 
through  revolution. 

Faults  are  inherent  in  the  former  but  they  are  lessened  and  cured  by  the 
development  of  the  sense  of  individual  responsibility,  and  of  respect  for  the 
rights  of  others,  so  that  as  the  years  pass  the  ideal  becomes  nearer  and 
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nearer  of  attainment.  The  Democratic  State  is  subject  ever  to  reaction 
through  failure  of  individuals  to  realize  that  the  violation  of  the  rights  of 
one  involves  the  violation  of  the  rights  of  all.  No  matter  how  frequently 
an  American  State  may  fail  in  recognition  of  this  ideal  through  adminis- 
tration or  legislative  conduct  or  even  judicial  decision  —  and  Congress  and 
State  Legislattu-es  and  the  courts  have  failed  frequently  —  no  consistent 
argument  can  be  drawn  therefrom  that  the  idea  should  be  abandoned  and  in 
its  place  established  the  only  substitute,  the  tyranny  and  horizontal  reduction 
in  human  quality  of  collectivism. 

The  time  is  pecularily  opportune  for  discussion  of  this  entire  matter. 
Whereas  it  is  difficult  to  engage  the  attention  of  people  to  abstractions,  at 
this  particular  moment  the  European  War  has  transferred  the  subject  from 
the  field  of  abstraction  to  the  domain  of  concrete  application. 

On  the  German  side  in  this  conflict  stands  the  Germanic  State,  as  now 
established,  without  disguise  and  with  precise  definition,  denying  utterly  the 
American  theory  of  equality.  On  the  side  of  the'  Allies  there  is  a  conglomer- 
ate amalgamation  of  all  kinds  of  ideals  united  only  in  opposition  to  Grermany 
as  a  war  power.  The  splendid  efficiency  of  the  German  war  operations  brings 
into  bold  relief  the  theory  that  the  State  should  be  all  in  all  that  the  in- 
dividual exists  only  as  part  of  the  machine.     But  what  does  this  involve? 

Shortly  after  the  eatablishment  of  the  German  Empire,  Bismarck  in  the 
Reichstag  advocated  the  enactment  of  the  kind  of  legislation  that  this  pro- 
posed amendment  to  the  Constitution  of  this  State  is  aimed  to  prevent.  In 
doing  so  he  said: 

"  Give  the  workingman  the  right  to  employment  as  long  as  he  has  health, 
assure  him  care  when  he  is  sick,  and  maintenance  when  he  is  old.  If  you 
will  do  that  without  fearing  the  sacrifice,  or  crying  out  *  State  Socialism ' 
as  soon  as  the  words  *  provision  for  old  age  *  are  uttered  —  then  I  believe 
these  gentlemen  (the  Socialists)  will  sound  their  bird-call  in  vain." 

The  legislation  enacted  at  that  time  in  Germany  was  the  pioneer  in 
modem  class  legislation.  During  the  last  ten  years  it  has  been  advocated 
in  America  and  in  some  instances  adopted.  A  general  program,  however, 
never  had  been  nationally  advocated  by  a  political  party  until  the  year  1M2 
when  the  Progressive  Party  was  founded.  Its  chief  sponsor  said  of  its 
platform  at  that  time,  ''It  is  a  check  to  socialism  and  an  antidote  to 
anarchy,"  making  the  same  prediction  for  the  propaganda  ,that  Bismarck 
made  to  the  members  of  the  Reichstag.  Bismarck's  prophecy,  however,  has 
never  been  fulfilled.  The  Socialist-Democratic  Party  in  Germany,  has 
grown  without  recession  from  his  day  to  the  present  time,  until  at  the  begin- 
ning of  the  war  it  was  the  largest  single  group  in  the  Reichstag.  To  be  sure 
Germany  has  become  united  and  the  Hohenzollcrn  family  firmly  secured  upon 
the  throne.  The  revolutions  and  disturbances  which  covered  the  pages  of  Ger- 
man history  until  the  supremacy  of  Prussia  was  established  after  the  war 
with  Austria,  have  ceased.  This  achievement  may  be  admired  or  not.  It 
certainly  is  not  democracy  and  cannot  possibly  work  out  to  the  development 
of  the  person  himself,  but  purchases  his  support  as  a  piece  in  the  mechanism 
of  autocracy. 

The  enactment  of  State  socialistic  legislation  is  not  a  check  to  socialism 
but  prepares  the  mind  for  it.  Two  distinctly  antagonistic  ideals  can  never 
grow  side  by  side  within  a  State.     One  must  fall.     As  it  was  said  of  the 
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United  States  that  this  nation  cannot  exist,  half  slave  and  half  free,  so  the 
principle  of  equality  must  suffocate  in  the  atmosphere  of  legislation  for 
privilege.  The  sea  of  experiment  upon  which  we  are  asked  to  embark 
offers  no  possibility  of  return.  It  is  not  within  the  power  of  the  human 
mind  having  secured  largesse  —  something  for  nothing — 'not  to  develop 
further  demands  for  acquisition  without  performance.  The  best  ideals  of 
socialism  in  its  purity  which  declare  that  it  will  develop  the  highest  qualities 
in  individual  life  through  the  elimination  of  the  struggle  for  existence  by 
denying  the  right  of  acquisition,  must  be  relucantly  dismissed  as  chimerical. 
The  theory  that  if  wealth  should  be  collectively  and  not  individually  owned, 
the  world  would  be  a  more  beautiful  place  in  which  to  dwell  in  harmony, 
peace  and  beauty,  can  only  be  a  vision.  There  has  been  no  experience  upon 
which  to  base  a  conclusion  that  such  would  be  the  result.  Confronting  it, 
however,  is  the  experience  that,  from  time  immemorial  to  the  present  hour, 
from  the  cradle  to  the  grave,  human  instinct  has  demanded  and  insists 
upon  ownership. 

If  this  be  true,  and  all  evidence  tends  to  prove  that  it  is,  and  as  State 
socialistic  legislation  increases  inevitably  the  growth  of  socialistic  methods  of 
thinking,  the  certain  destination  involved  in  this  kind  of  legislation  will  not 
be  the  attainment  of  the  socialistic  ideal,  but  the  tryannous  autocratic  State, 
not  democratic  in  a  single  form,  but  established  in  the  name  of  democracy. 

How  far  we  have  departed  in  America  from  devotion  to  the  ideal  of  equality, 
which  is  our  declared  aspiration,  is  demonstrated  by  the  fact  that  those  who 
would  be  benefited  by  the  legislation  which  this  amendment  prohibits,  have 
not  advocated  the  passage  of  this  prohibition.  Were  the  spirit  of  equality 
alive,  they  would  scorn  the  offer  of  a  crutch  on  which  to  live  at  the  expense 
of  others.  But,  in  fact,  such  expectant  beneficiaries,  instead  of  favoring  this 
proposal,  must  be  assumed  to  be  against  it,  and  would  prefer  instead  of  this 
prohibition  a  declaration  that  privileges  without  reservation  should  be  granted 
by  the  Legislature. 

This  further  clarifies  the  situation  in  that  it  shows  that  the  American  ideal 
of  equality  is  still  a  project  and  that  powerful  forces  are  at  work  denying  the 
ideal  altogether. 

You  are  all  familiar  with  the  speech  of  Mr.  Lincoln  at  Gettysburg.  You 
have  heard  it  referred  to  as  a  masterpiece  of  expression.  Its  ideality  has  been 
commended  without  reserve,  and  yet  I  wonder  if  its  real  meaning  ha&  deeply 
sunk  into  the  mind.    These  are  his  words: 

"  Four  score  and  seven  years  ago,  our  forefathers  brought  forth  on  this 
continent  a  new  nation,  conceived  in  liberty  and  dedicated  to  the  PROPOSI- 
TION that  all  men  are  created  equal.  Now,  we  are  engaged  in  a  great  civil 
war,  testing  whether  that  nation,  or  any  nation  so  conceived  and  so  dedi- 
cated, can  long  endure." 

The  whole  spirit  of  the  address  is  contained  in  the  word  "  proposition." 
In  using  it,  Mr.  Lincoln,  with  his  apt  discrimination  was  referring  to  the 
principle  upon  which  the  American  Republic  was  founded  as  a  project,  not  as 
established  fact.  In  doing  this  he  indicated  not  only  his  capacity  correctly 
to  diagnose  the  condition  which  confronted  him  but  to  prophesy  its  certain 
recurrence,  which  has  arrived. 

To-day  this  principle,  the  ideal  of  equality  to  which  the  American  Republic 
is  dedicated  is  far  from  supreme  in  legislative  halls.     We  do  not  even  know 
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whether  it  is  the  ideal  of  the  people,  because  no  expression  of  their  will  on 
this  principle,  unrelated  to  circumstance,  has  been  made.  Legislators  are 
constantly  beset  by  the  advocates  of  organized  privil^e  and  most  frequently 
act  in  behalf  of  some  interest  which,  although  a  minority,  is  active,  mili- 
tant and  punitive.  The  question  is  constantly  asked:  ''Is  there  a  demand 
for  this?  "  and  regardless  of  the  merit  of  the  demand,  if  it  is  insistent  enough, 
the  privilege  is  usually  granted.  This  habit  of  mind  is  in  direct  violation 
of  the  development  of  the  ideal  of  equality.  Those  who  are  American-born 
indulge  in  it  hand  in  hand  with  those  who  have  assumed  American  citizen- 
ship by  choice.  It  would  be  ambitious  to  expect  that  every  foreign-born  cit- 
izen, who  lived  in  the  nineteenth  century,  or  who  derives  his  thought  from 
the  struggles  for  liberty  in  Europe  of  that  century,  by  the  mere  transference 
of  his  body  across  the  water,  had  discarded  the  European  method  of  securing 
concession  from  the  monarch  and  had  recognized,  instanter,  that  in  beccmiing 
an  American  citizen,  he  should  cease  to  refer  to  the  Government  as  "  They  ", 
but  to  speak  of  it  as  "  We."  On  the  other  hand,  it  ought  not  to  be  ambitious 
to  expect  that  the  American-bom  citizen  would  be  devoted  to  the  ideal  of 
his  country. 

The  cynic  answers  me  at  this  point  and  says  that  oiu*  vaimted  equality  does 
not  exist.  I  have  not  declared  that  it  does;  but  I  hope  by  this  proposal 
that  something  will  be  done  to  advance  its  cause. 

Among  the  pioneers,  seeking  liberty  in  America  such  as  had  not  existed  in 
the  then  known  world,  where  superstition  and  autocracy  had  ruled  hand  in 
hand,  who  declared  in  Independence  Hall  in  the  City  of  Philadelphia,  in  1776, 
that  "  Man  has  been  endowed  by  his  Creator  with  certain  inalienable  rights, 
that  among  these  rights  are  life,  liberty,  and  the  pursuit  of  happiness,  and 
that  to  secure  these  rights  governments  are  instituted  among  men,"  were  many 
owners  of  slaves.  But  their  declaration  prepared  the  way  for  the  doom  of 
the  institution  upon  which  they  lived.  In  pursuing  an  ideal  we  must  ac- 
cept consequences. 

The  apology  is  frequently  made  that  under  the  conditions  of  life  to-day, 
owing  to  the  progress  of  science  and  invention,  privilege  must  be  granted  to 
certain  classes  of  individuals  because  individual  opportunity  has  been,  by 
the  force  of  changed  industrial  conditions,   automatically  destroyed. 

The  argiunent,  however,  does  not  apply  in  this  case,  even  if  it  is  valid. 
To  provide  for  the  health,  safety  and  lives  —  in  other  words,  what  is  called 
common  welfare  of  all  the  members  of  the  State,  is  not  the  same  in  princi- 
ple as  to  grant  privilege  to  a  class  of  individuals.  The  extent  to  which  the 
former  policy  should  be  carried  is  open  to  discussion.  That  laws  of  a  cen- 
tury ago  will  not  meet  conditions  of  the  present  hour  in  America  is  denied 
?by  no  one.  The  fact  should  not  be  lost  sight  of  that  "A  man's  a  man  for 
a'  that,"  whether  we  have  the  United  States  Steel  Corporation,  or  a  smithy. 
The  advancing  of  the  proposal  that  changed  industrial  conditions  have  de- 
stroyed individual  responsibility  is  an  absurdity.  Carried  to  the  inevitable 
conclusion,  this  thought  establishes  a  state  responsible  for  the  individuals 
within  it,  not  a  state  composed  of  individuals  accountable  to  themselves. 
Thus  the  State  as  an  institution  would  provide  not  maintenance  for  depend- 
ents, not  education  for  minors,  but  care  of  the  iildividual  grown  to  manhood. 

The  line  is  crossed  when  regulative  legislation  takes  the  form  of  benevo- 
lence or  privilegei    Wh^  the  citiaen  is  taught  that  the  Statei  as  luch^  owes 
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him  something,  the  evil  is  accomplished.  Such  legislation  injured  but  little 
those  who  are  denied  benevolence  and  privilege,  but  those  who  secure  it  gain 
a  false  concept  of  life  through  the  seal  of  approval  placed  by  the  State  upon 
lack  of  responsibility  to  themselves. 

There  is  a  story  that  Socrates,  when  convicted  by  the  Athenian  State  and 
condemned  to  death,  was  asked  to  name  his  own  method  of  destruction.  His 
reply  was  that  the  State  should  erect  and  maintain  a  house  for  him  upon  the 
Acropolis  —  than  which  no  surer  death  could  he  imagine. 

I  cannot  believe  that  the  American  workingman  —  and  this  includes  the 
foreign-bom  citizen  who  has  made  America  his  land  by  choice  —  desires  to 
be  reduced  to  a  proletarian.  In  Rome  the  proletarian  was  exempted  from 
military  service,  a  privilege  marking  him  for  dishonor.  It  is  contrary  to  the 
spirit  of  America;  it  is  contrary  to  truth,  that  we  should  create  in  this 
country  a  class  of  proletarians.  It  is  as  true  to-day  as  it  was  when  the  state- 
ment was  originally  made,  that  in  America  it  is  three  generations  from  the 
plough  to  the  millionaire,  and  three  generations  back  again. 

I  do  not  impugn  the  motives  of  those  controlled  by  love  of  humanity 
who  desire  the  material  welfare  of  everyone,  but  mistakenly  aim  to  involve 
the  State  in  their  philanthropy.  It  is  a  natural  instinct  in  all.  What  an 
individual  may  do,  however,  is  not  a  criterion  for  a  State.  The  benevolent 
State  inevitably  breeds  not  men  and  women,  but  dependents.  The  oppression 
of  crowd-thought,  crowd-interest,  crowd-demand  for  mediocrity  might  even 
lead  the  human  race  back  to  the  protoplasm  whence  it  emerged. 

The  representatives  of  the  people  in  the  Legislature  are  chosen  not  to 
establish  a  new  scheme  of  government;  not  for  the  purpose  of  deserting 
American  thought;  not  to  engraft  upon  an  Anglo-Saxon  civilization  an  alien 
theory;  .therefore  they  should  be  deprived,  as  they  will  be  if  this  amend- 
ment passes  this  (Convention  and  is  adopted,  of  the  power  to  impede  the 
forward  march  of  the  American  ideal. 

If,  however,  the  sovereign  people  of  the  State  of  New  York,  after  delibera- 
tion, desire  to  abandon  the  ideal  of  equality  and  establish  in  its  place  a  State 
that  is  all  in  all,  they  and  they  only  should  take  that  responsibility. 

I  am  asking,  if  this  Convention  passes  favorably  upon  this  proposition, 
that  it  be  submitted  separately  to  the  voters,  that  there  may  be  a  clean-cut 
expression  for  or  against  the  principle  of  equality.  If  the  voters  should 
adopt  this  amendment,  those  who  now  crowd  these  legislative  halls,  de- 
manding privilege  for  their  clients,  will  come  here  in  direct  violation  of 
the  mandate  of  the  voters.  If  the  voters  of  this  State  should  by  disap- 
proving this  amendment,  establish  privilege  as  a  principle  every  group  will 
be  justly  entitled  to  call  upon  the  Legislature  to  pass  whatever  they  demand. 

The  State  of  New  York,  in  that  event,  although  dedicated,  as  are  the  other 
States  of  the  Federal  Union,  and  the  United  States  itself,  to  the  ideal  of 
equality,  will  set  its  heel  upon  that  aspiration.  Because  of  its  cowardice,  it 
will  become  no  longer  an  institution  expensively  established  to  protect  the 
property,  health,  safety  and  lives  of  all  the  members  of  the  State,  but  the 
means  through  which  each  separate  collection  of  individuals  within  its  con- 
fines may  secure  such  privilege  as  in  its  weakness  the  Legislature  fears  not 
to  grant. 

Therefore  I  ask  this  Convention  to  pAss  this  amendment,  believing  that 
l^a  votera  ihtoi«eiv«B|  who  hava  ho  fear^  will  by  thdir  votes  aoiif)^  tha  Legi«« 
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lature  that  no  privilege  shall  hereafter  be  granted  to  any  class  of  individuals 
not  granted  equally  to  all  the  members  of  the  State. 

Mr.  Wickersham  —  Mr.  Chairman. 

The  Chairman  — The  gentleman  from  New  York,  Mr.  Wickersham. 

Mr.  Wickersham  —  When  the  Revoluticm  of  1848  had  driven  Louis  Philippe 
from  the  throne  of  France,  the  poets  and  the  philosophers  of  France  united 
to  form  a  contract. 

Actuated  by  the  same  idealistic  sentiments  expressed  in  the  interesting, 
scholarly  and  beautiful  address  to  which  we  have  just  listened,  they  pro- 
vided a  Constitution  and  enacted  laws  suitable  for  a  State  in  which  human 
beings  partook  of  the  attributes  of  demi-gods  rather  than  of  men,  and  in 
three  years  Louis  Napoleon  ruled  over  France. 

The  propositions  advanced  by  the  del^ate  from  Albany  embody  principles 
which  he  has  expressed  frequently.  They  bubble  up  from  the  depths  of  an 
earnest  conviction  that  we  all  recognize,  and  they  are,  I  think,  the  by-product 
of  that  magnificent  fight  which  he  conducted  three  years  ago, —  four  years 
ago,  almost  —  which  laid  the  American  people  under  lasting  obligation  to  him. 

But  nevertheless,  Mr.  Chairman,  they  embody  principles  so  impractical  in 
the  expression  which  he  has  here  given  to  them,  that  their  adoption  would 
mean  the  destruction  of  this  government  as  a  practical  vehicle  for  the  conduct 
of  the  affairs  of  the  Commonwealth.  Let  us  see,  Mr.  Chairman,  what  it  is 
that  is  provided  by  this  amendment.  It  is  proposed  to  prohibit  the  Legislature 
from  passing  any  bill  for  granting  hereafter  to  any  class  of  individuals  any 
privilege  or  immunity  not  granted  equally  to  all  members  of  the  State. 
What  is  a  privilege  or  an  inununity?  The  phrase  occurs  twice  in  the  Con- 
stitution of  the  United  States  and  once  in  the  Constitution  of  the  State  of 
New  York.  In  the  fourth  article  of  the  Constitution  of  the  United  States,  it 
is  provided  that,  "  The  citizens  of  each  State  shall  be  entitled  to  all  privileges 
and  immunities  of  citizens  in  the  several  states,"  and  in  the  fourteenth  article 
it  is  provided  that  ''No  state  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the  United  States." 

Now,  as  so  used,  that  phrase  has  received  judicial  construction  which 
removes  it  from  controversy.  In  the  well-known  decision,  known  as  the 
"  slaughter-house  cases ",  Mr.  Justice  Miller  describes  the  phrase  in  this 
language: 

"  The  phrase  *  privilege  and  immunity '  is  employed  in  the  Constitution  of 
the  United  States  in  the  fourth  article  and  in  the  Fourteenth  Amendment  to 
describe  those  privileges  and  immunities  which  are  fundamental,  which  belong 
of  right  to  the  citizens  of  all  free  governments  and  which  have  at  all  times 
been  enjoyed  by  the  citizens  of  the  several  States  which  compose  this  Union 
from  the  time  of  their  becoming  free,  independent  and  sovereign. 

"  *  What  these  fundamental  principles  are ' ",  Justice  Miller  said,  quoting 
from  Mr.  Justice  Washington  in  an  earlier  case,  "  *  it  would  be  more  tedious 
and  difficult  to  enumerate.  They  may  all,  however,  be  comprehended  under 
the  following  general  heads:  Protection  by  the  government,  with  the  right 
to  acquire  and  possess  property  of  every  kind  and  pursue  and  obtain  happi- 
ness and  safety,  subject,  nevertheless,  to  such  restraints  as  the  government 
may  prescribe  for  the  general  good  of  the  whole.* " 

The  Supreme  Court  of  the  United  States  has  held  that  those  constitutional 
provisions  do  not  create  the  privileges  and  inununities  of  the  citiatns  of  the 
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States,  and  in  order  to  ascertain  what  it  is  which  is  comprehended  in  the 
grant  in  the  Constitution  of  the  State  of  rights  and  immunities  we  must 
turn  to  that  instrument  and  to  the  decisions  under  it.  The  first  section  of 
the  first  article  of  the  Constitution  of  this  State  provides  that,  "  No  member 
of  this  State  shall  be  disfranchised,  or  deprived  of  any  of  the  rights  or  privi- 
leges secured  to  any  citizen  thereof,  unless  by  the  law  of  the  land,  or  the 
judgment  of  his  peers." 

Mr.  Barnes  —  Mr.  Chairman,  will  the  gentleman  permit  a  question? 

The  Chairman  —  Will  Mr.  Wicker  sham  yield? 

Mr.  Wickersham  —  Certainly. 

The  Chairman  —  Mr.  Barnes. 

Mr.  Barnes  —  I  should  like  to  ask  you  if  you  clearly  see  the  difference 
between  the  proposal  that  I  make  that  the  Legislature  shall  not  grant  privi- 
lege and  that  the  people  shall  decide? 

Mr.  Wickersham  —  I  perfectly  understand  the  distinction.  I  perfectly 
undersrtand.  What  I  am  endeavoring  to  do  now  is  to  point  out  what  the 
meaning  of  the  term  is  in  order  that  we  may  then  properly  see  the  effect  of 
the  prohibition, 

I  say  the  Constitution  of  the  United  States  does  not  define  what  the  rights 
and  privileges  of  the  citizens  of  the  State  are.  It  remains  for  the  Constitution 
of  the  State  to  make  that  definition. 

A  right  is  something  which  is  inherent  in  every  member  of  the  State. 
The  privilege  is  something  that  is  granted  by  the  State.  A  special  privi- 
lege is  something  which  is  granted  to  some  but  not  to  all  of  the  members  of 
the  State. 

When  the  gentleman  from  Albany  seeks  to  provide  that  the  Legislatiure 
shall  not  grant  any  privilege  to  any  class  of  indiviuals,  not  granted  to  all 
members  of  the  State,  he  seeks  to  so  tie  the  hands  of  the  Legislature  that  it 
may  not  deal  with  any  class,  no  matter  how  exceptional  their  condition, 
no  matter  what  the  circumstances  of  their  State,  which  is  not  extended  to 
every  other  individual  in  the  State. 

To  make  a  clear  application,  he  would  seek  to  prevent  any  law  dealing 
with  infants  which  was  not  equally  applicable  to  adults. 

Now,  that  would  be  to  destroy  the  whole  basis  on  which  the  American 
.commonwealth  has  advanced  since  its  foundation,  of  classifying  laws  for  the 
purpose  of  meeting  cases  which  fell  within  the  classification. 

The  right  of  the  State  to  make  such  application  has  been  recognized  from 
the  foundation  of  the  government,  not  simply  under  the  provisions  of  the 
^Constitution,  to  which  we  are  now  referring  but  in  face  of  the  prohibition  in 
the  Constitution  of  the  United  States  against  denying  to  any  person  the 
equal  protection  of  the  laws  —  and  why  ? 

For  the  reasons  stated  by  the  Supreme  Court  of  the  United  States  in  the 
very  last  case  that  came  before  it,  "  That  to  provide  otherwise  is  to  make 
government  impossible." 

Let  me  read  to  you  a  brief  extract  from  the  last  expression  of  opinion  by 
that  august  tribunal  which  dealt  with  this  subject. 

In  the  case  of  the  International  Harvester  Company  against  Missouri. 
234  U.  S.,  the  plaintiff  in  error  had  been  convicted  under  an  anti-monopoly 
statute  in  the  State  of  Missouri.  It  contended  that  the  statute  deprived  it  of 
the  equal  protection  of  the  laws,  because  it  did  not  apply  to  all  who  had  labor 
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to  sell  as  well  as  to  all  those  who  had  products  of  manufacture  to  sell  and 
the  Supreme  Court  dealt  with  that  proposition  in  this  language.     It  said: 

The  power  of  classification  has  a  very  broad  range.  *  *  * 
The  very  idea  of  classification  is  that  of  inequality,  so  that  it  goes  with- 
out saying  that  the  fact  of  inequality  in  no  manner  determines  the  matter 
of  constitutionality.  Therefore,  it  may  be  there  is  restraint  of  competition 
in  a  combination  of  laborers  and  in  a  combination  of  purchasers,  but  that 
does  not  demonstrate  that  legislation  which  does  not  include  either  combina- 
tion is  illegal.  Whether  it  would  have  been  better  policy  to  have  made  such 
comprehensive  classification  it  is  not  our  province  to  decide.'' 

He  dealt  with  the  argiunent  impressed  upon  the  court  that  all  who  had 
labor  to  sell,  embracing  nurse-maids  and  everyone  else  of  that  kind,  were  not 
comprehended  within  this  law;  that  it  was  a  violation  of  the  provisions  against 
unconstitutional  classifications.    But  the  court  said: 

**  Such  contracts  and  the  considerations  they  suggest  must  be  pushed  aside 
by  government,  and  a  rigid  and  universal  classification  applied,  is  the  con- 
tention of  plaintiff  in  error;  and  to  this  contention  must  come.  Admit 
exceptions,  and  you  admit  the  power  of  the  Legislature  to  select  them.  But 
it  may  be  said  the  comparison  of  extremes  is  forensic,  and,  it  may  be, 
fallacious;  that  there  may  be  powerful  labor  combinations  as  well  as  power- 
ful industrial  combinations,  and  weak  ones  of  both,  and  that  the  law  to  be 
valid  cannot  distinguish  between  strong  and  weak  offenders.  This  may  be 
granted,  but  the  comparisons  are  not  without  value  in  estimating  the  con- 
tentions of  plaintiff  in  error.  The  foundation  of  our  decision  is,  of  course, 
the  power  of  classification  which  a  Legislature  may  exercise,  and  the  cases 
we  have  cited,  as  well  as  others  which  may  be  cited,  demonstrate  that  some 
latitude  must  be  allowed  to  the  l^islative  judgment  in  selecting  the  'basis 
of  community.' " 

And  he  said,  **  Classification  may  depend  upon  degrees  of  evil  without  being 
arbitrary  or  unreasonable.  If  this  power  of  legislation  did  not  exist,  to  what 
straits  legislation  would  be  brought." 

Now,  Mr.  Chairman,  pass  one  moment  from  the  second  to  the  third  pro- 
vision of  this  measure:  It  proposes  to  forbid  the  Legislature  to  provide  for 
or  authorize  the  expenditure  of  any  public  money  to  be  paid  to  any  person 
except  for  materials  furnished  or  services  rendered  upon  employment  by  the 
State  or  civil  division  thereof  or  in  recognition  of  such  service.  It  would 
deprive  the  State  of  New  York  of  the  capacity  to  do  justice  for  a  wrong 
inflicted  by  the  State.  It  would  deprive  the  State  of  New  York  of  the 
capacity  to  engage  in  any  benevolent  or  charitable  affair  of  any  kind.  It 
would  deprive  the  State  of  the  capacity  to  extend  one  dollar  in  preventing 
pauperism,  in  relieving  the  necessities  of  the  aged,  in  assisting  the  necessities 
of  those  incapacitated  by  weakness  from  helping  themselves.  Sacrificing 
ever3rthing  to  the  Moloch  of  the  idea  of  equality  it  would,  instead  of  pre- 
venting the  State  of  New  York  from  imitating  the  example  of  the  State  of 
Germany,  it  would  erect  the  State  of  New  York  into  as  impersonal,  as  heart- 
less a  social  organisation  as  the  worst  enemies  •f  (Germany  accuse  it  of 
being. 

Mr.  Barnes  —  Will  the  gentleman  yield,  Mr.  Chairman,  for  a  m<»nentT 

Mr.  Wickershatti  —  Yes. 

Mr.  Barnes  -^  I  do  not  get  that  interpretation  of  the  second  paragraph,  that 
it  would  t»r«y«tii  {Mtyment  of  anything  ueept  a  cash  contributioiii     It  la 
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intended  to  cover  a  cash  contribution  only,  by  the  use  of  the  words  "public 
money  to  a  person  "  —  not  to  an  institution. 

Mr.  Wickersham  —  Well,  Mr.  Chairman,  the  distinction  is  more  subtle 
than  candid,  it  seems  to  me.  "  A  person  "  includes  a  corporation,  under  all 
principles  of  the  law  of  construction  of  constitutions  or  statutes,  and  if  a 
Legislature  may  not  authorize  the  expenditure  of  money  to  be  paid  to  any 
person  it  surely  cannot  authorize  the  expenditure  of  any  moneys  to  be  paid 
to  a  hospital  association  or  an  eleemosynary  association  of  persons  erected 
byj  the  law  of  the  land  into  an  artificial  person  with  powers  to  carry  out 
its  beneficent  purpose. 

It  may  be,  Mr.  Chairman,  it  may  well  be  that  the  gentleman  did  not  fully 
appreciate  the  extent  to  which  this  prohibition  which  he  se^s  to  import  to 
the  Constitution  would  go.  I  fear  he  has  been  led  on  by  this  abstract  con- 
ception in  his  mind  to  establishing  that  idealistic  state  of  equality  in  which 
all  men  will  be  equally  happy  and  equally  busy  and  all  will  enjoy  an  equal 
state  of  good  health;  under  which  nobody  will  need  the  beneficent  assistsdhce 
of  the  State  or  the  individual.  But,  Mr.  Chairman,  we  are  dealing  here 
with  a  Constitution  for  a  State  of  10,000,000  of  living,  breathing,  suffering 
men  and  women,  men  and  women  who  in  strength  and  in  health,  in  sickness 
and  in  need,  must  look  to  the  organized  agencies  of  society  to  help  them 
from  the  consequences  of  failure  in  the  struggle  of  life,  whether  that  failure 
be  the  result  of  physical  breakdown  or  other  causes.  Mr.  Chairman,  through- 
out the  whole  history  of  English-speaking  peoples,  the  State  has  charged  itself 
with  the  care  of  its  sick  and  its  poor.  I  know  Mr.  Barnes  does  not  mean  by 
this  provision  to  tie  the  hands  of  the  State  so  that  for  the  future  it  may  go 
forth  impersonally,  without  pity,  without  capacity  to  help,  and  turn  its 
stern  back  to  all  voicing  of  suffering,  whether  in  its  midst  or  elsewhere. 

Ah,  Mr.  Chairman,  there  are  a  thousand  illustrations  that  rise  in  the 
minds  that  would  be  prohibited  by  this,  where  every  consideration  and  where 
every  dictate  of  humanity  would  require  the  State  to  appropriate  its  money 
and  take  its  action.  What  are  you  going  to  do  in  case  of  pestilence?  What 
are  you  going  to  do  in  case  of  war?  What  are  you  going  to  do  in  case  of 
any  one  of  the  thousand  contingencies  that  arise  in  the  life  of  a  nation? 
Are  you  going  to  say  that  our  civilization  is  at  an  end?  Are  you  going  to 
say  that  we  have  lost  all  capacity  to  help  ourselves?  Are  you  going  to  say 
that  unless  we  make  an  appropriation  which  goes  equally  to  every  man  in 
this  land,  equally  to  every  human  being,  the  Legislature  shall  stand  mute 
and  powerless  ?    I  trow  not. 

Those  are  some  of  the  broad  considerations  which  occurred  to  my  mind  as 
I  read  this  act.  It  may  be  more  carefully  analyzed.  Others  will  follow  me 
who  will  point  out  more  in  detail,  but  here  and  now  I  must  protest  against 
seriously  considering  writing  into  the  fundamental  law  of  the  State  a  pro- 
vision that  is  in  violation  of  every  dictate  of  civilized,  enlightened  and  pro- 
gressive government. 

Mr.  Wagner  —  Mr.  Chairman. 

The  Chairman  —  The  Chair  recognizes  the  gentleman  from  New  York,  Mr. 
Wagner. 

Mr.  Wagner  — Mr.  Chairman,  like  General  Wickersham,  I  agree  that 
nobody  who  has  the  pleasure  of  knowing  Mr.  Barnes  doubts  his  absolute 
eincerity  in  the  proposal  which  we  have  before  us  atid  his  belief  in  iU  pfao* 
ileal  application  to  our  goTernment  of  tho  day> 
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But  sincere  as  he  is,  I  believe  that  his  proposal  is  absolutely  out  of  har- 
mony, not  only  with  present  day  conditions  of  our  government,  but  with  the 
very  theory  of  our  government. 

I  am  not  going  to  trespass  upon  dangerous  ground  by  arguing  with  him 
the  philosophy  of  government,  because  that  is  a  subject  rather  profound  and 
which  he  has  studied  a  good  deal  more  than  I  have,  and  I  am  sure  I  would 
be  no  match  for  him  on  that  phase  of  the  subject. 

But  I  should  like  to  merely  face  present-day  conditions  of  our  government 
and  point  practically  to  the  character  of  legislation  which  Mr.  Barnes  pro- 
posed in  his  amendment  to  prohibit,  and  which  has  but  recently  been  taken 
up  by  the  legislative  bodies  of  our  State. 

Even  when  our  government  was  first  created,  and  I  personally  deny  that 
if  Mr.  Barnes'  theories  of  government  were  in  harmony  with  those  particular 
times  —  I  say,  even  if  they  were  in  harmony,  yet  we  have  progressed  so  far 
in  one  hundred  years,  our  wealth  has  become  concentrated,  monopolies  have 
spnfhg  up  of  our  commodities,  so  that  our  government  has  had  to  actually 
restrain  them,  and  where  they  have  permitted  them  to  supervise  them  most 
strictly.  Our  population  has  changed  from  a  rural  population  to  an  urban 
population. 

We  have  factories  to-day  employing  ten  or  fifteen  thousand  people,  housed 
together  in  one  or  two  buildings,  a  condition  which  was  unknown  a  hundred 
years  ago.  So  that,  whatever  view  we  way  take  of  this  proposition,  it  is 
reactionary  in  the  extreme  and  it  is  proposing  to  bring  us  back  to  a  day 
which  I  think  the  majority  of  our  people  and  the  votes  of  this  Convention 
will  declare  we  are  not  willing  to  return  to.  All  the  progress  which  our 
government  has  made,  all  the  happiness  and  enlightenment  which  our  people 
are  enjoying,  they  are  enjoying  as  the  result  of  the  very  character  of  legisla- 
tion which  Mr.  Barnes  now  proposes  to  prevent  legislators  from  enacting  by 
a  delegation  of  power  from  the  people. 

Mr,  Barnes  —  Will  the  gentleman  yield  for  a  question? 
Mr.  Wagner  —  Yes. 

Mr.  Barnes  —  I  don't  think  that  that  is  my  proposal.    My  proposal  is 
that  we  shall  ask  the  voters  of  the  State  if  they  wish  the  Legislature  to. 
Mr.  Wagner  —  Exactly.    I  say  that  you  are  proposing  to  prevent  the  peo- 
ple from  delegating  to  the  Legislature  the  powers  which  they  have  enjoyed. 
Mr.  B-^rnes  —  I  am  proposing  to  ask  them  the  question. 
Mr.  Wagner  —  Yes,  which  is  the  same  thing.     We  need  not  quarrel  about 
words.    The  thought  is  exactly  the  same.    In  other  words,  the  proposal  we 
have    before  us  now,  in  effect,  would  jeopardize  the  form  or  the  standard  of 
civilizatien  which  we  have  reached  because  of  this  humanitarian  and  social- 
justice  legislation  which  has  been  enacted,  particularly  in  this  State  and 
particularly  during  the  last  five  years. 
Mr.  Betts  —  Mr.   Chairman,  will  the  gentleman  yield? 
The  Chairman  —  Will  the  gentleman  from  New  York  yield? 
Mr.  Wagner  —  Yes. 

Mr.  Betts  —  Are  you  afraid  that  the  people,  if  they  decide  these  questions 
for  themselves,  will  destroy  our  civilization? 

Mr.  Wagner  —  No,  but  it  is  such  a  —  no,  I  do  not,  but  the  object  —  I  do 
not  say  the  motive,  but  the  eflfect  will  be  to  impede  the  progress  which  we 
have  made  by  this  delegation  of  power  by  submitting  every  particular  meas- 
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tire,  many  of  which  1  propose  to  enumerate,  to  the  people  in  each  particular 
case  to  determine  whether  they  want  legislation  of  that  kind  or  not.  We  are 
living  under  a  representative  government,  Mr.  Chairman,  and  in  spite  of  what 
this  Convention  may  do  I  think  the  people  will  see  to  it  that  we  will  con- 
tinue to  live  under  a  representative  and  a  people's  government. 

Now,  the  first  privil^e  —  by  the  way,  the  word  "privilege"  is  so  far- 
reaching  that,  personally,  I  am  not  able  to  determine,  and  I  don't  know  that 
anyone  here  is,  just  what  sort  of  legislation  under  the  word  "  privilege  "  we 
would  be  permitted  to  enact  for  the  benefit  of  any  particular  class  of  the 
State.  I  listened  with  interest  to  Mr.  Barnes'  address;  a  good  deal  of  it 
was  rather  profound  for  me,  but  out  of  it  I  could  not  gather  that  even  he 
had  an  absolutely  clear  conception  of  just  how  far-reaching  the  word  "  privi- 
lege" would  be  in  future  legislation. 

Now  he  alluded  to  the  l^slation  recommended  by  Bismarck  over  forty 
years  ago,  which  was  the  workmen's  compensation  law,  practically  as  we 
have  it  in  this  State  to-day.  Is  there  anyone  here  who  would  seriously  pro- 
pose to  the  people  of  this  State  that  that  law  was  an  extraordinary  privilege 
given  to  a  particular  class  and  therefore  it  is  fundamentally  wrong,  and  it 
should  not  be  enacted  by  our  legislative  bodies?  Why,  it  is  too  absurd  even 
to  suggest  that  this  matter  should  be  submitted  to  the  people.  If  it  were, 
they  would,  by  an  overwhelming  vote,  reject  the  suggestion  of  Mr.  Barnes  that 
that  was  a  privilege  to  be  enjoyed  by  a,  class  of  people  to  the  detriment  and 
to  the  deprivation  of  the  rest  of  the  community.  It  was  in  response  to  a 
tremendous  sentiment  in  this  State  which  the  Legislature  could  not  deny  that 
this  bill  was  finally  enacted  into  law.  And  it  has  been  referred  to,  not  merely 
as  a  political  measure,  but  as  a  religious  measure,  and  in  that  is  a  significant 
phrase  to  show  that  we  have  not  the  cold,  abstract  government  which  Mr. 
Barnes  would  have  us  believe  we  have;  we  have  an  hiunanitarian  government, 
whose  first  duty,  in  my  judgment,  is  to  make  its  people  happy,  and  its  prime 
duty  is  for  economic  and  social  justice. 

I  am  not  going  over  the  workmen's  compensation  act,  but  the  Legislature  — 
I  think  no  one  will  argue  that  with  me  —  the  Legislature  would  be  prohibited 
from  passing  or  enacting  such  legislation  as  is  now  upon  our  statute  books 
and  which  all,  even  those  who  originally  opposed  it,  agree  is  one  of  the  most 
humanitarian  bills  ever  enacted,  a  monument  to  modern  civilization,  and  yet 
it  is  a  privilege  under  the  meaning  of  the  provision  which  Mr.  Barnes  proposes. 

Mr.  Betts  —  Mr.  Chairman,  will  the  gentleman  yield? 

The  Chairman  —  Will  the  gentleman  yield? 

Mr.  Wagner  —  Yes. 

Mr.  Betts  —  Was  not  that  question  submitted  to  the  people  and  didn't  they 
decide  it  the  same  as  we  propose  to  have  this  decided? 

Mr.  Wagner  —  It  was  submitted  to  the  people  because  a  previous  act  had 
been  declared  unconstitutional  by  the  court  in  the  Ives  case,  not  because  there 
was  any  doubt  in  the  mind  of  any  legislator  that  the  people  were  not  in 
harmony  with  legislation  of  that  character.  It  was  to  perfect  our  fundamental 
law  so  that  it  could  be  done.    And  let  me  say  — 

Mr.  Cullinan  (interrupting)  — Will  the  gentleman  give  way? 

The  Chairman — Will  the  gentleman  yield? 

Mr.  Wagner  —  I  will. 

Mr.  Cullinan  —  Do  you  or  do  you  not  consider  that  act  in  the  nature  of 
class  legislation? 
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Mr.  Wagner  —  Yes,  I  do,  in  a  way.  It  is  claAS  legislation  under  the  defini- 
tion which  Mr.  Barnes  —  under  the  word  "  privilege  "  as  Mr.  Barnes  proposes 
to  put  it  into  our  fundamental  law,  but  still  it  is  for  the  welfare  of  the  State 
as  a  whole,  and  all  the  people  of  the  State,  from  the  purely  political  and 
sociological  standpoint,  and  it  has  been  so  held  by  the  court  only  recently. 
The  Court  of  Appeals  declared  that  law  in  harmony  with  our  fundamental 
law  only  the  other  day,  and  if  you  read  Judge  Miller*s  opinion  in  behalf  of  the 
court  you  will  find  that  he  says  that,  as  to  the  economic  justice  of  that  act, 
nobody  would  even  raise  a  question.  He  had  not  in  mind  the  proposal  before 
our  Convention  here.  So  that  the  courts  have  declared  that,  while  class  legis- 
lation, yet  in  protecting  a  particular  class,  we  were  protecting  the  whole 
State  and  thus  it  was  in  accord  with  our  fundamental  law. 

Now  we  had  during  the  years  from  1911  to  1914,  I  think,  the  greatest, 
most  numerous  and  most  effective  advance  in  progressive  labor  legislation  that 
we  have  ever  enacted  in  the  history  of  this  State.  It  is  agreed  by  all  those 
who  have  followed  the  question  of  labor  advance,  social  and  labor  legislation, 
that  it  lifted  the  State  of  New  York  from  practically  the  last  State  in  the 
union  in  protecting  our  laboring  people  right  up  to  the  first  place.  Our  State 
now  stands  first  of  any  State  in  the  union  in  advanced  labor  legislation,  an 
act  of  which  we  are  proud,  and  yet  the  proposal  before  us  now  would  have 
prevented  this  very  beneficent  legislation. 

By  the  way,  let  me  show  you  how  the  courts  of  this  State  have  changed  in 
conformity  with  public  sentiment  and  public  demand,  to  show  how  impossible 
it  is  for  Mr.  Barnes  to  bring  us  back  to  the  days  gone  by  and  to  which  we  do 
not  ever  care  or  want  to  return. 

We  have  lifted  the  labor  man  out  of  the  time  of  industrial  oppresion,  and 
we  have  lifted  him  up  to  be  a  dignified  member  of  society.  It  was  the  im- 
scrupulous  —  and  they  are  in  the  minority  —  the  unscrupulous  employer  who 
in  the  past  exercised  a  privilege  over  the  working  classes  and  looked  upon 
him  as  a  chattel  and  as  a  vassal.  And  we  have  said  the  laboring  man  is  not 
the  property  of  the  employer,  but  he  is  a  dignified  member  of  society  entitled 
to  equal  protection  and  equal  justice,  and  that  is  what  we  have  accomplished 
by  this  labor  legislation  which  was  enacted  in  response  to  an  almost  unani- 
mous sentiment  in  this  State,  so  much  so  that  in  both  Houses  of  the  Legisla- 
ture all  of  the  bills  were  practically  enacted  by  a  unanimous  vote. 

Now,  speaking  of  the  courts:  About  fifteen  years  ago  the  Legislature 
passed  an  act  declaring  it  —  prohibiting  the  working  of  women  in  factories 
at  night,  and  the  law  was  contested,  not  by  a  woman  who  wanted  to  work  at 
night,  but  by  an  employer  who  wanted  to  work  her  in  the  factory  during  the 
night,  and  he  in  behalf  of  these  women  went  to  the  Court  of  Appeals  and 
said  this  is  depriving  the  woman  of  her  liberty,  and  the  Court  agreed  and 
said  it  is  a  deprivation  of  her  liberty,  and  did  not  take  into  consideration 
the  question  of  her  health,  and  declared  the  law  to  be  out  of  harmony  with 
our  fundamental  law  and  a  deprivation  of  her  liberty  given  to  her  away 
back  at  Runnymede  by  the  Magna  Charta  which  King  John  was  compelled 
to  sign,  although  I  do  not  think  they  had  in  mind  then  that  that  was  the 
sort  of  liberty  that  they  were  seeking.  It  was  a  liberty,  a  deprivation  from 
arrest.  And  yet  our  courts  construed  and  brought  that  to  bear  in  the  most 
irrelevant  fashion  upon  this  question  of  night  work  for  women. 

But  we  advanced  in  fifteen  years, —  although  Mr.  Barnes  proposes  to  bring  us 
back  even  further  than  that, —  and  what  happened  ?    A  law  was  passed  recom- 
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mended  by  the  Factory  Commission,  of  which  I  had  the  honor  to  be  Chairman, 
and  Speaker  Smith  was  the  Vice-Chairman  of  the  Committee  —  we  pased  an 
act  again  prohibiting  the  night  work  for  women  in  factories,  practically  the 
same  law  that  was  declared  fifteen  years  ago  as  unconstittuional  and  depriv- 
ing this  woman  of  her  liberty;  and  what  did  the  court  do  only  about  five 
months  ago?  They  declared  it  constitutional  and  said  it  was  a  proper 
exercise  of  the  police  power  of  the  3tate.  It  was  a  protection  in  which  the 
State  as  a  whole  was  interested  in  preserving  the  health  of  those  women,  so 
that  our  future  citizens  might  be  healthier  and  therefore  better  citiz(>.ns  both 
physically  and  mentally,  absolutely  changing  the  view  of  fifteen  years  ago. 
The  court  had'  grown  in  harmony  with  the  sentiment  of  to-day,  and  they 
said  it  is  not  a  deprivation  of  liberty,  it  is  for  her  benefit  that  this  law  was 
enacted,  and  we  are  interested,  and  all  of  us  in  the  State  are  interested  in 
preserving  not  only  the  State  as  a  machine,  but  the  members  of  that  State, 
in  health  and  in  happiness.  And  upon  that  theory  we  declared  the  law 
constitutional.  That  is  how  we  are  growing  and  you  cannot  get  us  to  go  back 
over  a  hundred  years. 

Now,  there  were  other  laws  which  I  know  most  of  you  are  familiar  with, 
which  I  do  not  care  to  go  over  now.  I  think,  perhaps,  rapidly,  I  might 
read  a  few  of  them  which  were  enacted  in  those  same  years,  all  of  which,  by 
the  way,  which  were  tested  by  the  courts,  had  been  upheld  on  the  ground  that 
while  they  were  class  legislation,  they  were  in  the  end  for  the  benefit  of  the 
whole  people  of  the  State  which  was  really  interested  from  the  humanitarian 
standpoint  in  the  welfare  of  our  citizens,  and  right  upon  that  point.  Under 
the  second  provision  of  this  proposal,  Mr.  Barnes  would  prohibit  the  con- 
tributions which  we  now  make  to  the  blind,  not  only  for  their  education,  but 
under  a  commission  w^iich  is  now  in  existence,  they  are  permitted  to  make 
contributions  to  individual  blind  folks  of  our  State,  in  order  to  give  them 
the  tools  and  machinery  and  other  things  to  help  them.  The  State  in  its 
humanitarian  instinct  to  help  the  poor  blind  man  make  a  livlihood  for  himself, 
makes  this  contribution  towards  his  livelihood,  and  yet  this  is  so  contrary, 
according  to  Mr.  Barnes,  to  the  fundamental  principles  of  our  government 
that  we  must  prohibit  it.  It  will  never  be  done.  That  is  exactly  what 
you  are  proposing  in  your  amendment. 

Now  you  propose  to  prohibit  the  enactment  of  laws  like  widow's  pension 
law.  Ji 

Mr.  Betts  —  Will  the  gentleman  yield? 

The  Chairman  —  Will  the  gentleman  yield  to  Mr.  Betts  for  a  question  ? 

Mr.  Wagner  —  Yes. 

Mr.  Betts  —  You  say  that  in  this  proposal  he  intends  to  prohibit  it.  Is 
not  the  proposal  to  let  the  voters  say  whether  he  will  grant  it  or  not? 

Mr.  Wagner  —  Yes,  every  time  you  want  to  give  fifteen  or  twenty-five 
dollars  to  an  individual  blind  man,  submit  it  to  the  whole  State,  to  determine 
whether  or  not  that  is  right. 

Well,  the  cumbersomeness  of  the  machine  is  proposed  so  as  to  make  it  as 
effective  as  possible  to  prohibit  it,  because  the  people  are  not  complaining 
about  this  social  legislation  that  we  have  enacted  in  the  past. 

Who  is  it?  Who  is  it  that  says  this  is  wrong  and  that  we  must  not  any 
longer  give  this  power  to  the  Legislature;  we  must  give  it  back  to  the 
people?  Are  the  people  complaining?  If  they  are,  just  submit  this  question 
to  them  and  you  will  hear  in  no  uncertain  terms  their  answer. 
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We  enacted  legislation. 

Mr.  Betts  —  Mr.  Chairman,  will  the  gentleman  yield  for  another  question! 

Mr.  Wagner  —  Yes. 

Mr.  Betts  —  If  the  people  are  in  favor  of  it,  why  do  you  object  to  sub- 
mitting the  proposition  to  them? 

Mr.  Wagner  —  I  think  I  answered  that.  Sometimes  if,  by  direct  methods 
you  cannot  accomplish  what  you  want,  you  put  so  many  rocks  in  the  path  of 
the  goal  that  make  it  is  so  difficult  to  reach  it  that  you  cannot  get  there  very 
well. 

Now,  you  want  to  stop  it.  I  mean,  that  you  —  I  don't  question  your 
motive;  it  is  your  viewpoint  about  government,  but  you  are  all  wrong. 

You  want  to  stop  it,  but  you  are  afraid  to  say  out  and  out  that  we 
will  stop  it.  So  you  are  going  to  suggest  a  machinery  so  cumbersome  as 
to  make  it  impossible  to  work  and  thus  by  indirection  you  accomplish  what 
you  don't  dare  suggest  be  done  by  direct  method. 

Take  our  tenement  house  law.  Why,  would  you  suggest  that  we  repeal  the 
tenement  house  law  and  its  beneficience  in  the  city  of  New  York,  and  yet 
you  could  not  pass  that  imder  this  proposal  in  my  judgment. 

So  of  all  this  legislation  for  the  protection  of  our  children,  and  in  our 
canning  factories,  our  commission  went  through  the  State  and  found  some  of 
the  conditions,  and  this  citizen  whom  we  are  told  does  not  need  protection, 
I  think  that  if  you  would  have  gone  through  the  State  with  us  you  would 
change  your  view,  and  say  that  he  needs  our  protection.  He  needs  our 
protection. 

The  child,  the  most  valuable  asset  of  our  State,  and  yet  you  would  pro- 
hibit, you  would  prohibit  by  legislation  our  protection  of  the  health  and  the 
future  of  that  child. 

There  are  any  number  of  laws  here,  52  in  all,  which  were  enacted,  none 
of  which  a  Legislatiu'e  this  year,  to  which  some  of  its  leaders  came  with  a 
message  of  reaction  that  they  must  destroy  the  so-called  labor  law,  and 
yet  in  all,  they  dare  not  repeal  one.  They  attempted  to  repeal,  or  rather  to 
modify  the  law  with  reference  to  women  working  in  our  canning  factories, 
and  the  public  condemnation  was  so  strong  that  they  were  finally  defeated 
in  their  various  schemes. 

But  those  who  were  back  of  that  law  were  not  backed  up  by  any  public 
sentiment,  but  the  selfish  interests,  who  want  what!  The  liberty  of  the 
laboring  people?  No.  The  right  to  work  them  nineteen  to  twenty  hours  out 
of  twenty- four;  to  despoil  them  for  the  profits  in  their  pockets. 

That  is  why  they  wanted,  and  they  were  denied  that,  although  the 
law  did  give  a  special  protection  to  the  women  in  these  factories,  so  as  to 
protect  them  against  the  unscrupulous  employers,  who  our  evidence  showed  — 
this  is  not  guesswork,  this  is  evidence  upon  the  record,  sworn  to, —  who  made 
these  women  work  eighteen  and  nineteen  and  twenty  hours  out  of  twenty-four 
for  four  and  five  weeks  continuously. 

Mr.  Kirby  —  Mr.  Chairman. 

The  Chairman  —  Mr*  Kirby. 

Mr.  Kirby  —  Will  the  gentleman  yield  for  a  question  ? 

The  Chairman  —  Will  the  gentleman  yield  to  Mr.  Kirby  for  a  question  ? 

Mr.  Wagner  —  Yes. 

Mr.  Kirby  —  Do  you  know  of  a  particular  instance  in  which  your  commis- 
sion referred  in  your  report  to  evidence,  to  that  evidence  which  was  presented 
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to  the  Legislature  the  last  winter,  in  which  it  was  represented  in  the  report 
that  one  individual  worked  a  long  number  of  hours,  when,  as  a  matter  of 
fact,  two  individuals'  time  was  included  on  one  ticket,  and  which  was  after- 
wards corrected  by  affidavit  sent  to  your  commission. 

Mr.  Wagner  —  No,  there  was  not;  there  was  no  such  evidence  presented  at 
all.  There  were  any  number  of  factories  in  which  that  sort  of  evidence  was 
disclosed,  and  out  of  all  the  women  which  we  discovered  through  the  record 
had  worked  eighteen  to  nineteen  hours  a  day,  they  secured  the  affidavit  of 
one  unfortunate  woman  employed  in  one  of  these  canneries,  who  at  the 
direction  of  her  employer  made  an  affidavit  that  there  was  a  mistake;  that 
while  the  record  showed  her  working  eighteen  hours  a  day,  it  was  a  mistake; 
she  was  mixed  up  with  another  woman,  with  an  entirely  different  name,  and 
a  most  extraordinary  explanation  to  make. 

Mr.  Kirby  —  Mr.  Chairman,  I  beg  your  pardon,  but  will  you  permit 
another  interruption? 

Mr.  Wagner  —  Yes. 

Mr.  Kirby  —  It  was  not  another  woman,  it  was  two  sisters  of  the  same 
family. 

Mr.  Wagner  —  That  is  only  one  case  out  of, — 

Mr.  Kirby  —  It  might  be  well  to  state  the  facts. 

Mr.  Wagner — That  is  one  case  out  of  all  the  disclosures  we  made. 

I  know  that  the  cannery  region  is  sensitive  about  the  criticism  which  we 
are  directing  against  them,  but  public  sentiment  stopped  you  just  the  same. 
You  cannot  employ  these  women  except  for  a  certain  number  of  hours  a 
day,  and  you  cannot  employ  them  in  a  way  which  you  propose  by  the  laws 
attempted  to  be  passed  in  this  session  of  the  Legislature. 

This  is  in  the  line  of  securing  the  liberty  of  these  women  and  children. 
Let  me  tell  you,  so  long  as  the  subject  is  up,  that  a  number  of  these  cannery 
employers,  and  by  that  I  mean  the  minority  —  the  majority  of  the  canners 
of  our  State  are  decent  and  respectable  manufacturers  who  would  not  stoop 
to  the  methods  of  some  of  the  minority  which  I  have  in  mind,  who,  because 
of  my  personal  knowledge,  would  stoop  to  the  despoliation  of  the  women 
and  children  of  our  State. 

What  did  they  ask  at  the  last  session  of  the  Legislature?  Did  they  want 
all  the  laws,  the  restrictive  laws  with  reference  to  the  employment  of  women 
and  children  modified?  No,  but  they  wanted  them  wiped  from  the  statute 
books,  so  that  during  the  canning  season  there  should  be  no  law  upon  the 
statute  books  of  our  8tate  regulating  them  in  any  way,  shape  or  form;  so 
that  even  children  under  fourteen  years  of  age  might  be,  imder  l^al  rights, 
employed  twenty-four  hours  put  of  the  twenty-four. 

In  other  words,  they  asked  us  to  go  back  over  a  hundred  years  when  it 
was  unnecessary  to  have  any  regulations  with  reference  to  the  employment 
of  our  labor.  That  is  a  demand  which  they  constantly  asked  this  Legislature 
to  enact.     But,  I  will  leave  the  rest  of  the  case  to  this  CJonvention. 

Now,  gentlemen,  there  is  a  Widow's  Pension  Law.  T  won't  go  into  it  in 
detail.  That  is  another  thing  you  would  stop  here.  Although  the  Widow's 
Pension  J^aw  was  enacted  under  a  sentiment  in  this  State  which  could  not 
be  resisted  by  even  a  few  of  the  reactionary  legislators  we  had  in  our  body, 
who  felt  it  was  out  of  harmony  with  our  form  of  government  to  go  into 
th^  humai^itoriftn  bwinegs  m  thej  c^Jlei  it>  f^nd  jei  t)^e  §eotment  \n  i>h» 
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state  was  so  strong,  that  those  gentlemen,  the  leaders  of  their  party  in  both 
Houses  of  the  Legislature,  had  no  influence  with  their  own  followers,  be- 
cause of  the  public  sentiment  upon  that  measure.  And  with  the  exception 
of  their  votes  in  the  negative,  there  were  practically  no  votes  against  the 
Widow's  Pension  Law. 

Yet,  coming  as  we  do  with  this  message  from  the  people  of  the  State,  Mr. 
Barnes  here  in  the  year  1915,  in  this  day  and  age,  would  say  these  laws  are 
against  the  theory  of  our  government,  and,  therefore,  they  should  not  be 
enacted  and  we  must  put  a  prohibitive  provision  in  our  Constitution. 

If  it  were  ever  suggested  by  any  one  other  than  a  man  with  the  intellectu- 
ality of  Mr.  Barnes,  it  would  be  laughed  out  of  court. 

Now,  lastly,  is  the  Minimum  Wage  question.  I  don't  know  whether  the 
State  is  prepared  to  enact  a  minimum  wage  law,  but  this  is  the  theory  upon 
which  a  minimum  wage  law  is  advocated.  It  is  upon  exactly  the  same  theory 
that  the  Workmen's  Compensation  Law  and  our  advanced  labor  legislation 
have  been  enacted.  While  benefiting  a  class,  it  is  enacted  mainly  for  the 
benefit  of  the  State  and  not  the  individual.  It  is  enacted  so  that  we  may 
insure  a  living  wage  to  our  women  and  children  whom  we  have  in  mind; 
so  that  they  may  have  sufficient  out  of  their  labor  to  nourish  their  bodies 
and  to  live  a  life  of  decency  and  morality. 

And  it  is  upon  that  theory  that  the  States  of  Oregon,  of  California,  of  Mis- 
sissippi and  other  States  of  the  Union  have  enacted  minimum  wage  laws;  and 
those  who  are  concerned  about  the  socialist  tendency  of  that  legislaticm, 
you  might  point  to  the  conditions  in  the  States  where  it  has  been  enacted^. 
In  none  of  them  now  could  you  even  attempt  to  repeal  the  law. 

In  the  State  of  Massachusetts,  as  conservative  as  the  State  of  New  York, 
they  have  now  a  Minimum  Wage  Commission. 

So  that  while  in  effect  the  decisions  of  the  commission  have  not  the  effect  of 
law  and  cannot  be  enforced  beyond  the  publicity  of  the  investigations  which 
they  make,  upon  the  scale  of  wages  which  are  paid,  it. is  so  effective  that  it 
has  tended  to  increase  the  wages  of  the  girls  and  the  children  working  in 
the  State  of  Massachusetts. 

I  do  not  know  whether  at  the  present  time  whether  a  majority  of  the  Leg- 
islature would  say  it  is  wise  to  enact  legislation  of  that  kind  in  this  State. 
Personally,  I  think  it  would.  That  is  simply  an  individual  view,  which  I  don't 
care  to  impress  upon  any  one  else. 

But  why,  why,  if  conditions  are  ripe  for  it,  if  the  people  of  the  State 
through  their  representative  branch  of  the  government,  through  their  own 
representatives,  if  they  want  this  done,  why  do  you  propose  to  tie  up  their 
hands?  So  that  if  the  time  shall  come,  when,  from  the  humanitarian  stand- 
point, the  economic  and  sociological  standpoint,  it  should  be  wise,  and  from 
the  governmental  standpoint,  it  should  be  wise  for  our  legislators  and  our 
Grovernor  to  enact  a  law  for  a  minimum  wage,  why  do  you  say,  or  propose 
to  say,  in  this  fundamental  law,  irrespective  of  those  laws,  and  irrespective 
of  this  public  demand,  we  propose  to  tie  your  hands,  no  matter  what  the 
majority  of  the  people  may  say. 

This  proposal  arouses  in  me  a  suspicion,  in  spite  of  the  machinery  pro- 
posed for  the  enjoyment  of  the  privilege,  a  distrust,  not  only  of  the  Legis- 
lature, but  a  distrust  of  the  people  to  run  their  own  affairs. 

And  so,  by  cumbersome  machinery,  you  propose  to  defeat  that  which  you 
Qtmnot  by  public  will.    But  it  will  never  be  done. 
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I  have  some  statistics  here  which  it  may  not  be  amiss  for  me  to  read  and 
bring  home  to  you.  While  we  are  talking  here  about  theories  and  about 
principles,  we  have  not  in  mind  the  poor  woman  and  the  man  in  our  factories 
struggling  for  a  living,  who  don't  care  so  much  about  the  discussion  of  the 
philosophy  of  government  as  they  care  about  and  seek  for  the  care  of  the 
government  to  make  them  dignified  members  of  society.  Our  Factory  In- 
vestigating Committee  examined  upwards  of  about  two  thousand  stores  and 
factories  throughout  the  State  of  New  York.  Out  of  the  fifty-seven  thousand 
women  and  children  employed,  thirty-four  were  earning  less  than  eight  dollars 
a  week.  Out  of  fourteen  thousand  men,  seven  thousand  received  less  than 
fifteen  dollars  a  week.  Half  of  the  women  of  thirty  years  of  age  earned 
less  than  eight  dollars  a  week.  Half  of  the  skilled  female  operatives,  after 
twenty  years*  experience,  received  less  than  ten  dollars  per  week. 

About  two-thirds  of  the  women  employed  had  an  average  of  a  month  lost 
time  in  each  year.  Even  in  the  steady  and  skilled  employments  women  did  not 
exceed  an  average  weekly  wage  of  eight  dollars  per  week.  Of  the  women 
workers  about  two- thirds  resided  with  their  families;  one-sixth  with  their 
friends  or  relatives;  one-sixth  boarded  with  strangers. 

Low  wages  of  this  kind  certainly  will  produce  a  low  standard  of  living. 
A  deprivation  of  sufficient  clothing,  of  sufficient  food  and  decent  living  con- 
ditions, constitute  an  incalculable  peril  to  the  health  and  to  the  morality  of 
our  workers.  And  if  with  statistics  like  this  before  them,  our  legislative 
body,  for  the  interests  and  the  welfare,  the  common  welfare  of  our  State  and 
for  the  preservation  of  the  health  of  these  women  and  children,  should  decide 
that  the  minimum  wage  is  the  only  remedy.  I  plead  with  you  not  to  tie  their 
hands  so  that  that  remedy,  beneficent  as  it  may  be,  cannot  be  carried  out 
because  of  the  obstacles  which  you  are  proposing  to  put  into  the  way  of 
this  reform.  This  is  reaction  of  the  worst  kind  and  it  will  endanger  and 
reject  overwhelmingly  your  whole  Constitution  If  you  will  propose  to  take 
us  back  over  a  hundred  years  and  submit  something  to  the  people  not  in 
harmony  with  their  ideas  or  their  ideals  of  this  government. 

Mr.  Schurman  —  Mr.  Chairman. 

The  Chairman  —  The  Chair  recognizes  Mr.  Schurman. 

Mr.  Schurman  —  While  I  am  a  member  of  the  Committee  on  Legislative 
Powers,  of  which  Mr.  Barnes  is  the  chairman,  I  opposed  this  Proposed  Amend- 
ment in  the  Committee  and  explained  that  I  intended  to  oppose  it  on  the 
floor  ol  the  Convention. 

I  want  to  say,  however,  Mr.  Chairman,  that  it  seems  to  me  this  is  one  of 
the  most  significant,  one  of  the  most  important,  one  of  the  most  profound 
propositions  which  this  Convention  has  to  consider,  because  it  goes  to  the 
heart  of  the  question  regarding  the  proper  functions  of  government. 

Mr.  Barnes  presented  his  proposition  to  the  Committee  with  great  force, 
with  immense  power  of  depiction,  convincingly,  and  even  those  who  differed 
from  him  have  to  acknowledge,  as  I  freely  acknowledge,  that  no  proposition 
submitted  to  the  Convention,  it  seems  to  me,  is  more  full  of  thought,  has 
more  profound  thought  than  this  proposition. 

The  greatest  thinker  imposes  one  penalty,  whether  there  are  any  privileges 
or  not,  on  the  world:  he  compels  the  world  to  understand  him,  and  in  that 
respect  Mr.  Barnes  has  imposed  not  a  privilege,  but  a  task  on  this  Convention. 

Now,  I  think  it  is  easy  to  misrepresent  this  proposition.    As  I  understand 
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it,  Mr.  Barnes  believes  that  certain  privileges  wkich  he  has  endeavored  to 
describe  in  this  Proposed  Amendment  are  injurious  to  the  commonwealth  and 
even  destructive  of  its  existence.  He  believes,  therefore,  that  the  L^^ature 
should  not  be  permitted  to  confer  such  privileges.  And  there  follows  the 
natural  conclusion  that,  if  the  legislature  is  estopped  from  granting  such 
privileges  and  immunities,  they  must,  if  granted  at  all,  be  granted  by  the 
sovereign  people  themselves.  That  is  the  proposition  or  those  are  the  proposi- 
tions which  Mr.  Barnes  submits  for  our  consideration. 

Xow  the  first  question  that  I  am  disposed  to  ask,  whenever  a  Proposed 
Constitutional  Amendment  is  laid  before  us,  is  this:  What  particular  evil 
is  this  Proposed  Amendment  calculated  to  remedy?  Do  we  think  that  the 
exercise  by  the  Legislature  of  the  power  of  granting  privileges  and  immunities 
has  been  so  abused  that  they  must  henceforth  be  divested  of  that  function? 
Unless  that  proposition  is  established,  I  do  not  know  why  we  should  vote  for 
this  Proposed  Constitutional  Amendment  however  desirable  it  might  be  in 
other  respects. 

Now  I  find,  Mr.  Chairman,  that  a  great  deal  of  legislation,  laws  enacted 
by  the  Legislature,  involve,  so  far  as  I  can  make  it  out,  privileges  of  one 
kind  or  another.  I  was  surprised  to  find,  when  I  began  thinking  about  the 
subject,  that  since  the  opening  of  this  Convention,  since  June  rather,  I  myaelf 
have  been  a  beneficiary  of  this  special  class  legislation.  In  order  that  I 
might  be  near  the  city  of  Albany  and  attend  to  the  duties  which  membership 
in  this  Convention  carries  with  it,  I  took  a  house  on  the  banks  of  Lake 
George  for  the  summer.  I  have  discovered  since  I  took  the  house  that,  as  a 
resident  on  the  banks  of  Lake  George,  I  enjoy  privileges  denied  to  all  other 
lake-dwellers  in  the  State.  A  law  was  passed  and  signed  by  the  Governor  on 
the  26th  of  April,  1915,  providing  that  any  person  who  operates  a  boat,  barge, 
vessel,  or  other  floating  structure  on  Lake  George,  propelled  wholly  or  partly 
by  an  engine  operated  by  the  explosion  of  gas,  gasoline,  naphtha,  or  other 
substance,  without  having  the  exhaust  from  the  engine  run  through  a  muffler 
so  constructed  and  used  as  to  muffle  the  noise  of  the  exhaust  in  a  reasonable 
manner,  shall  be  guilty  of  a  misdemeanor.  I  appreciate  very  much,  as  a 
dweller  on  the  banks  of  that  lake,  the  sabbatic  quiet  which  in  consequence 
of  this  legislation  I  enjoy  when  I  go  there  to  spend  the  twenty-four  hours 
between  the  close  of  one  week's  labor  here  and  the  beginning  of  the  next. 
I  cannot,  for  the  life  of  me,  see  that  this  exercise  of  the  function  of  special 
or  class  legislation,  this  grant  of  privilege  to  us  lake-dwellers  on  Lake  George, 
is  any  injury  to  the  rest  of  the  State. 

Now,  Mr.  Chairman,  that  personal  experience  set  me  thinking  about  the 
laws  of  the  State  in  general,  and  they  seem  to  me  to  be  full  of  privileges 
and  immunities  of  one  kind  and  another.  The  Code  of  Civil  Procedure,  for 
instance,  provides  that  women  shall  enjoy  a  certain  immunity  in  the  matter 
of  arrest  in  civil  actions  as  compared  with  men.  Men  may,  in  sudi  cases, 
be  arrested  for  a  great  variety  of  causes  but  in  the  case  of  women  the, 
number  is  limited.  Does  any  one  object  to  that?  Has  the  Legislature  in 
providing  such  special  privilege  done  anything  that  we  disapprove  of? 

Again,  we  find  that  the  Military  Law  of  the  State  exempts  from  service 
large  groups  of  citizens  of  the  State, —  retired,  honorably  discharged  soldiers 
and  sailors,  yes,  but  also  civil  officers,  also  members  of  certain  professions, 
f^lBo  wage-earners  to  pertain  emplo^rmentis.    I  )MiTp  )^ear4  n9  fault  found 
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with  the  granting  by  the  Legislature  of  these  privileges.  So,  again,  the 
Judiciary  Law  grants  certain  exemptions  as  to  jury  duty.  I  understand  that 
the  list  of  exemptions  is  not  perfectly  satisfactory,  and  that  list  may  easily 
be  corrected  by  the  Legislature.  But  the  principle  of  such  exemption  by  the 
Legislature  is  nothing  that,  so  far  as  I  know,  anyone  has  reason  to  find 
fault  with. 

And  so  it  seems  to  me  that  the  case  must  be  proved,  and  it  has  not  yet 
been  proved,  that  there  is  need  of  action  by  this  Constitutional  Convention 
restraining  the  Legislature  from  exercising  functions  of  this  kind,  which,  so 
far  as  I  know,  it  has  exercised  ever  since  New  York  was  a  State. 

In  the  second  place,  Mr.  Chairman,  I  find  an  inconsistency  between  the 
proposal  to  strip  from  the  Legislature  this  particular  function  and  to  leave 
with  the  legislature  the  power  to  enact  other  laws  equally  important,  with 
results  equally  momentous.  We  leave  with  the  Legislature  the  power  to 
enact  laws  dealing  with  property,  conveyance  and  inheritance;  we  leave  with 
the  Legislature  the  power  to  enact  statutes  providing  for  the  organization 
of  corporations  and  their  subsequent  operations;  we  leave  with  the  Legis- 
lature the  power  to  enact  statutes  dealing  with  domestic  relations,  the  rela- 
tions between  husband  and  wife.  What  more  important  subject  could  any 
legislative  body  deal  with  than  these  matters  of  personal  and  property 
rights?  Yet  we  leave  them  with  the  Legislature  without  the  slightest 
anxiety.  Why,  then,  do  we  find  it  necessary  to  strip  the  Legislature  of  the 
power  of  dealing  with  the  subjects  embraced  under  this  general  category  of 
social  legislation? 

Mr.  Chairman,  whether  you  mean  it  or  not,  the  result  of  this  policy,  if 
adopted,  would  be  to  undermine  the  power  of  the  Legislature,  to  reduce  its 
influence  and  to  make  it  a  much  less  potent  factor  in  the  State  than  a  great 
many  members  of  this  Convention  desire  to  see  it.  I  am  with  all  members 
of  this  Convention  who  in  any  legitimate  way  desire  to  increase  the  powers 
and  influence  of  the  Legislature.  In  the  government  of  the  State,  more  than 
any  other  agency  of  the  State,  it  represents  the  sovereignty  of  the  people. 
If  in  some  way  the  Legislature  could  attract  to  itself  a  larger  proportion 
than  it  does  now  of  young  men  of  integrity  and  ability,  I  should  think  it 
one  of  the  greatest  blessings  that  could  accrue  to  our  State.  The  way  to 
accomplish  such  a  result  is  not,  gentlemen,  in  my  opinion,  to  increase  sala- 
ries, but  to  put  responsibilities  on  the  members  of  the  Legislature.  This 
proposed  amendment  divests  them  of  responsibilities  which  they  now  enjoy 
and  makes  the  Legislature  a  less  attractive  place  than  it  has  ever  been 
in  the  past. 

I  confess,  Mr.  Chairman,  with  great  frankness,  that  I  have  been  surprised 
that  such  a  proposal  has  come  from  Mr.  Barnes.  I  have  read,  as  many  of 
you  must  have  read,  Mr.  Barnes'  splendid  vindications  of  the  ancient  theory 
and  the  sound  theory  of  American  government.  Few  men  in  the  State  have 
discriminated  more  correctly  between  pure  democracy  and  representative 
government.  No  one  has  preached  in  more  Jeremiah-like  tones  the  danger 
to  which  this  republic  is  now  exposed  of  embarking  on  the  paths  of  pure 
democracy.  "  The  United  States ",  he  says,  "  is  not  a  democracy.  It  is  a 
republic.  The  difference  between  a  democracy  and  a  republic  is  the  differ- 
ence between  government  by  all  the  people  directly  and  by  all  the  people 
through  repreeentative  agenta.     A  pure  democracy  has  never  lasted  in  the 
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history  of  the  world  for  any  considerable  period."  Never,  Mr.  Chairman, 
were  truer  words,  or  more  pregnant,  ever  spoken  about  the  government  of 
our  State.  And  now,  to  my  amazement,  to  my  discomfiture  as  an  ally 
with  him  in  the  defense  of  that  sound  theory  of  government,  I  find  Mr. 
Barnes  himself  submitting  to  this  Convention  a  proposal  in  the  field  of  legis- 
lative activity  to  revert  to  the  form  of  pure  democracy,  to  drive  our  repre- 
sentatives out  of  a  certain  field  of  legislation  which  they  have  hitherto 
occupied. 

Mr.  Chairman,  I  do  not  intend  at  this  time,  as  Mr.  Wagner  has  done,  to 
discuss  the  inherent  merits  of  minimum  wage  legislation.  That  will  come 
before  us  in  another  connection  before  this  Convention  adjourns. 

Nor  shall  I  say  anything  about  workmen's  compensation  or  widows*  pen- 
sions other  than  to  profess  my  own  entire  satisfaction  with  that  legisla- 
tion and  to  proclaim  here  on  the  fioor  of  this  House  that  I  was  one  of  those 
who  have  consistently  advocated  it.  Other  occasions,  as  I  say,  will  present 
themselves  for  discussing  the  merits  of  these  phases  or  some  of  these  phases 
of  social  legislation.  I  have  been  confining  myself  simply  to  this  proposi- 
tion, as  I  understand  Mr.  Barnes  conceives  it,  and  wants  us  to  discuss  it. 
I  have  tried  to  adapt  myself  to  his  point  of  view.  But  I  cannot,  sir,  take 
my  seat  without  saying  that  in  my  judgment  this  proposal  is  a  grave  dis- 
crimination, a  grave  discrimination  against  one  class  of  our  citizenship. 
Social  legislation,  which  is  the  great  problem  confronting  all  the  civilized 
governments  of  the  world,  is  a  problem  with  which  the  State  is  specially 
Iponcerned.  Mr.  Barnes'  proposal,  if  adopted,  will  make  it  harder  for  the 
wage -earners  to  secure  legislation  in  their  interests  than  it  has  been  in 
the  past  or  than  it  will  be  in  the  future  for  any  other  class  or  group  in 
the  republic. 

Mr.  CuUinan  —  Mr.  President,  I  would  like  to  ask  the  gentleman  a  ques- 
tion. Whom  do  you  call  wage-earners?  Artisans  only  or  will  it  include 
farmers  ? 

Mr.  Schurman  —  The  word  "  wage-earner "  would  not  include  a  farmer 
who  owns  his  own  farm.  A  wage-earner  is  one  who  receives  wages  for 
work  which  he  renders  others. 

But  I  was  about  to  say  that  Mr.  Barnes'  proposal  if  adopted  vould  l.ear 
with  tremendous  effect  on  that  class  or  group  of  our  citizens,  and  I  ask 
what  can  have  induced  Mr.  Barnes,  political  philosopher  as  he  has  elicwn 
himself  on  this  question,  practical  politician  as  he  is  known  also  to  be,  to  * 
introduce  a  proposal  of  this  sort?  Now  I  believe,  and  i  speak  with  great 
frankness,  that  Mr.  Barnes  has  embraced  an  erroneous  theory  of  govern- 
ment, and  solemnly  invested  his  error  with  the  name  of  Americanism.  His 
thesis  is  that  government  exists  for  the  sake  of  equality.  L  deny  it.  At 
the  time  of  the  French  Revolution  it  was  said  that  the  ends  of  government 
were  "Liberty,  Equality  and  Fraternity."  I  do  not  accept  that  formula. 
I  think  a  partial  account  of  government  might  be  given  if  you  said  it  aimed 
at  "  Liberty,  Equality  and  Humanity  ".  But  I  want  to  say  at  once  it  is 
only  a  partial  account.  None  of  us  can  tell  consistently  wliat  ends  the 
State  is  here  to  promote. 

But  I  want  to  say  at  once  it  is  only  a  partial  economy.  None  of  ua  can 
tell  exhaustively  what  ends  the  State  is  here  to  promote.  We  have  inherited 
it  with  all  its  priceless  blessings  and  privileges  from  the  past.  The  apirrp  of 
it  has  entered  into  us.    I  for  one  don't  want  to  be  wise  enough  to  chalinge 
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the  practice  and  the  record  of  the  State  as  that  practice  and  record  have 
been  written  in  the  past.  I  am  willing  without  introducing  thought  of  fear  — 
I  am  willing  without  introducing  speculation  which  I  believe  to  be  most 
dangerous  in  politics  —  I  am  willing  to  take  the  problem  of  the  day  as  it 
arises,  dealing  first  with  this  question  and  then  with  that,  recognizing  that  in 
a  progressive  community  like  ours  the  great  —  all  the  tasks  of  legislation  may 
be  embraced  in  one  phrase,  that  we  are  constantly  readjusting  the  life  and 
needs  of  our  society  to  the  environment  in  which  we  find  ourselves.  I  am 
afraid,  Mr.  Chairman,  of  speculation.  Let  us  walk  in  the  old  ways;  let  us 
be  guided  by  the  old  precepts,  and  let  us  go  on  doing  what  we  have  done 
—  safeguarding  our  liberties,  cultivating  equality,  practicing  humanitarian- 
ism  when  we  see  humanitarianism  necessary. 

Gentlemen,  I  most  devoutly  hope  this  proposal  will  not  be  adopted.  There 
is  dynamite  in  it.  If  adopted,  it  has  the  energy  to  blow  up  all  existing  par- 
ties, political  parties,  to  create  class  antagonism  where  peace  and  concord 
now  prevail,  and  to  impair,  if  not,  indeed,  to  undermine  that  authority  on 
which,  in  the  end,  all  government  rests,  an  authority  which,  gentlemen,  in 
all  the  civilized  governments  is  permanently  embodied  in  the  Legislature  of 
the  State. 

Mr.  Hale  —  Mr.  Chairman. 

Mr.  Sears  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Hale. 

Mr.  Hale  —  Mr.  Chairman  and  gentlemen  of  the  Committee:  I  am  going 
to  take  as  my  text  for  a  few  words  on  one  portion  of  this  proposed  amend- 
ment, the  question  of  Dr.  Schurman,  who  asks  what  particular  evil  is  this 
proposed  to  remedy.  And  I  will  answer  at  the  beginning  with  frankness 
that  one  of  the  remedies,  and  a  principal  one  —  or  one  of  the  evils,  that  I 
would  like  to  see  remedied,  is  the  ability  or  the  opportunity  for  any  citizen  of 
the  State  of  New  York,  whether  he  has  been  a  Governor  of  the  State  or  the 
President  of  the  United  States,  or  whether  he  is  simply  a  citizen  of  the 
State,  in  honor  bound  to  respect  its  institutions,  including  its  courts,  from 
going  outside  the  State  of  New  York  into  the  State  of  Ohio  or  anywhere  else, 
or  into  the  Continent  of  South  America,  and  saying  what  an  ex- (Governor 
and  an  ex-President  of  the  United  States  said  to  the  Ohio  Constitutional 
Convention  at  Columbus  on  February  21,  1912;  and  I  am  not  going  to  make 
the  speech  entire,  but  I  am  going  to  read  some  things  out  of  it,  and  I  am 
going  to  ask  you  whether  you  want  lawfully  and  intentionally,  and  with 
your  eyes  wide  open,  to  put  the  Court  of  Appeals  of  the  State  of  New  York 
again  in  the  position  that  the  Court  of  Appeals  was  put  in  by  these  criti- 
cisms. 

And  first  I  think  I  can  quote  out  of  the  mouth  of  Theodore  Roosevelt  a 
justification  of  Mr.  Barnes,  and  stopping  on  the  threshold,  I  want  to  say  that 
if  you  are  going  to  hyphenate  me  as  a  Republican,  I  am  not  a  Barnes- 
Republican,  I  am  what  used  to  be  known  —  and  I  have  not  changed  any,  I 
hope  —  as  a  Hughes-Republican,  if  you  have  got  to  couple  me  up  with  any- 
body. I  don't  believe  anybody  needs  to  be  hyphenated.  I  don't  believe 
any  Democrat  here  needs  to  have  anybody's  label  on  him,  but  if  I  was  going 
to  be  labeled,  I  would  not  be  labeled  Barnes-Republican,  I  would  be  labeled 
Hughes-Republican. 
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Now,  Theodore  Roosevelt  said  at  Columbus  before  the  Constitutional  Con- 
vention: **I  hold  it  to  be  the  duty  of  every  public  servant  and  of  every 
man  who  in  public  or  in  private  life  holds  a  position  of  leadership  in 
thought  or  action  to  endeavor  honestly  and  fearlessly  to  guide  his  fellow 
countrymen  to  right  decisions/* 

So  I  think  you  are  justified,  Mr.  Barnes,  thinking  as  you  do,  in  endeavor- 
ing to  guide  the  members  of  this  Convention  to  a  right  decision  on  such  a 
matter  as  the  question,  for  example,  of  the  minimum  wage  or  of  the  widows' 
pension. 

*'Here"  —  and  I  read  the  exact  language  that  was  spoken  in  a  constitu- 
tional Convention  assembled  as  this  would  be,  if  an  ex-Governor  of  Ohio 
and  an  ex-President  of  the  United  States  should  come  to  us  — "  Here  I  am 
not  dealing  with  theories;  I  am  dealing  with  actual  facts.  In  New  York,  in 
Illinois,  in  Connecticut,  lamentable  injustice  has  been  perpetuated,  often  for 
many  years,  by  decisions  of  the  State  courts  refusing  to  permit  the  people 
of  the  States  to  exercise  their  rights  as  a  free  people  to  do  their  duty  as  a 
conscientious  people  in  removing  grave  wrong  and  social  injustice.  These 
foolish  and  iniquitous  decisions  have  almost  always  been  rendered  at  the 
expense  of  the  weak;  they  have  almost  always  been  the  means  of  putting 
a  stop  to  the  effort  to  remove  burdens  from  the  wageworkers,  to  secure 
to  men  who  toil  on  the  farm  and  on  the  railway,  or  in  the  factory,  better  and 
safer  conditions  of  labor  and  of  life.  Often  the  judges  who  have  rendered 
these  decisions  have  been  entirely  well-meaning  men,  who,  however,  did 
not  know  life  as  they  knew  law,  and  who  championed  some  outworn  political 
nhilosophy  which  they  assumed  to  impose  on  the  people.  Their  associa- 
tions and  surroundings  were  such  that  they  had  no  conception  of  the  cruelty 
and  wrong  their  decisions  caused  and  perpetuated.  Their  prime  concern 
was  with  the  empty  ceremonial  of  perfunctory  legalism,  and  not  with  the 
living  spirit  of  justice.  A  typical  case  was  t]ie  decision  rendered  but  a  few 
months  ago  by  the  Court  of  Appeals  of  my  own  iState,  the  State  of  New 
York,  declaring  unconstitutional  the  workmen's  compensation  act.  In  their 
decision  the  judges  admitted  the  wrong  and  the  suffering  caused  by  the 
practices  against  which  the  law  was  aimed.  They  admitted  that  other 
civilized  nations  had  abolished  these  wrongs  and  practices.  But  they  took 
the  ground  that  the  Constitution  of  the  United  States,  instead  of  being  an 
instrument  to  secure  justice,  had  been  ingeniously  devised  absolutely  to 
prevent  justice.  They  insisted  that  the  clause  in  the  Constitution  which 
forbade  the  taking  of  property  without  due  process  of  law  forbade  the 
effort  which  had  been  made  in  the  law  to  distribute  among  all  the  partners 
in  an  enterprise  the  effects  of  the  injuries  to  life  or  limb  of  a  wage-worker. 
In  other  words,  they  insisted  that  the  Constitution  had  permanently  cursed 
our  people  with  impotence  to  right  wrong,  and  had  perpetuated  a  cruel 
iniquity;  for  cruel  iniquity  is  not  too  harsh  a  term  to  use  in  describing 
the  law  which  in  the  event  of  such  an  accident,  binds  the  whole  burden  of 
crippling  disaster  on  the  shoulders  least  able  to  bear  it  —  the  shoulders  of  the 
crippled  man  himself,  or  of  the  dead  man's  helpless  wife  and  children.  No 
anarchist  orator,  raving  against  the  Constitution,  ever  framed  an  indict- 
ment of  it  so  severe  as  these  worthy  and  well-meaning  judges  must  be  held 
to  have  framed  if  their  reasoning  be  accepted  as  true.  But,  as  a  matter 
of  fact,  their  reasoning  was  unsound  and  was  as  repugnant  to  every  soimd 
defender  of  the  Constitution  as  to  every  believer  in  justice  and  righteous- 
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ness.  In  effect  their  decision  was  that  we  could  not  remedy  these  wrongs 
unless  we  amended  the  Constitution  — 

(Interruption  by  gavel.) 

The  Chairman  —  The  talking  in  the  rear  of  the  Chamber  must  cease. 

Mr.  Hale  —  not  the  Constitution  of  the  State,  but  the  Constitution  of  the 
nation  —  by  saying  that  property  could  be  taken  without  due  process  of 
law!  It  seems  incredible  that  anyone  should  be  willing  to  take  such  a 
position.  It  is  a  position  that  has  been  condemned  over  and  over  fgaih  by 
the  wisest  and  most  far-seeing  courts.  In  its  essence  it  was  reversed  by  the 
decision  of  State  courts  in  States  like  Washington  and  Iowa,  and  by  the 
Supreme  Court  of  the  nation  in  a  case  but  a  few  weeks  old."    And  so  on. 

I  have  not  read  the  most  violent  part  of  it,  but  I  have  read  enough  to 
bring  home  the  thought  and  the  reflection  to  the  serious  consideration  of 
delegates  to  this  Convention,  whether  they  desire  that  the  Court  of  Appeals 
of  this  State  or  any  other  court  shall  again  be  put  in  a  position  and  the 
necessity  of  declaring  some  law  to  be  unconstitutional  which  will  enable  a 
demagog,  no  matter  how  highly  placed  he  may  be,  to  criticise  in  the  fashion 
and  the  terms  of  the  language  which  I  have  read. 

What  are  you  going  to  do?  Senator  Wagner  has  spoken  of  a  widows' 
pension  law,  passed  in  the  winter  of  19^15.  It  is  a  misnomer.  No  widows' 
pension  law  was  passed  by  the  Legislature  this  year.  What  was  done  was  to 
render  it  possible  for  a  county  to  contribute  to  the  cost  of  maintaining  infant 
children  of  a  widow,  when  she  was  dependent  in  part  and  pay  the  money  to 
her.  iBut  it  was  actually  limited  to  the  money  that  would  have  had  to  be 
paid  to  an  institution.  And  before  granting  an  allowance  the  board  shall 
not  only  determine  that  the  mother  is  a  suitable  person  to  bring  up  her  own 
children  and  that  aid  is  necessary  for  her  to  do  so,  but  further  that  if  such 
aid  is  not  granted  the  child  must  be  cared  for  in  an  institutional  home;  and 
further  such  allowance  or  allowances  shall  not  exceed  the  amount  or  amounts 
which  it  will  be  necessary  to  pay  an  institutional  home  for  the  care  of  such 
widow's  child  or  children. 

Do  you  call  that  a  widow's  pension  act?  If  you  do,  you  are  giving  a  name 
to  it  that  does  not  belong  to  it,  because  it  is  merely  a  species  of  outdoor 
relief  so-called. 

Now  I  want  to  go  back  and  see  what  this  law  was  that  was  — 

Mr.  Parsons  —  Will  the  gentleman  yield  for  a  question? 

Mr.  Hale  —  Yes. 

Mr.  Parsons  —  Would  the  law  to  which  you  have  just  referred,  misnamed 
the  widows'  pension  law,  be  possible  if  Mr.  Barnes'  amendment  was  put  into 
the  Constitution? 

Mr.  Hale  —  Yes,  sir;  without  a  doubt. 

Mr.  Parsons  —  How  would  it,  under  the  second  section  ? 

Mr.  Hale  —  Why  it  is  a  simple  question  of  the  support  of  the  poor. 

Mr.  Parsons  —  Well,  that  is  prohibited  by  this. 

Mr.  Hale  —  Well,  I  don't  understand  it  is.  If  it  is  I  am  not  going  to  vote 
for  it  but  I  want  to  call  the  delegates'  attention  to  this  provision,  "  Establish- 
ing a  minimum  wage  for  service  to  be  paid  to  any  employee  by  a  private 
employer."  And  I  am  asking  the  attention  of  the  delegates  to  other  questions 
like  the  widows'  pension  that  I  have  spoken  of,  that  if  there  is  no  prohibition, 
may  be  enacted  by  the  Iicgislature  and  may  be  put  up,  this  very  question,  to 
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the  Court  of  Appi^als  to  be  decided,  upon  the  existence  of  the  powers  that 
now  are  vested  in  the  Legislature.  Now  I  want  to  go  back  and  show  what 
absolutely  unjust  criticism  this  was.  I  want  to  go  back  and  show  from  the 
nature  of  workmen's  compensation,  miscalled  that  act  of  1910,  that  there 
was  not  any  reason  why  anybody  should  have  criticised  the  Court  of  Appeals 
for  that  decision.  That  the  Court  of  Appeals  could  not  have  made  any  other 
decision  and  not  violated  the  Constitution  itself.  In  the  first  place  the  article 
was  made  to  apply  to  "  workmen  engaged  in  manual  or  mechanical  labor  in  the 
following  employments,''  each  of  which  is  hereby  determined  to  be  especially 
dangerous.  That  is  a  legislative  fiat.  Now  amongst  the  things  that  are 
determined  to  be  especially  dangerous  is  work  on  scaffolds  of  any  kind 
elevated  twenty  feet  above  the  ground,  water  or  floor,  erection  or  construction, 
painting,  alteration  or  repair  of  buildings,  bridges  or  structures. 

Now  an  employer  is  defined  to  be  the  owner,  and  the  definitions  of  "  em- 
ployer ",  "  workman  and  employer "  make  it  absolutely  necessary  that  the 
owner  of  a  dwelling  more  than  twenty  feet  high,  necessitating  for  example, 
reshingling  of  the  roof,  should  assiune  all  risks  that  were  mentioned  in  this 
law.  The  word  "  corporation "  does  not  appear  in  the  law  from  start  to 
finish. 

(Now  what  happens?  It  is  true  that  in  the  Ives  case  the  man  who  was  in- 
jured was  a  brakeman  on  a  railroad  train,  a  freight  train,  but  as  I  say,  the 
law  was  not  aimed  against  corporations  any  more  than  it  was  aimed  against 
individuals.  So  that  in  my  own  village  of  Canton,  for  example,  my  next- 
door  neighbor  is  a  maiden  lady,  eighty-odd  years  of  age  with  a  little  home 
worth  about  $3,000.  It  happens  to  be  more  than  twenty  feet  in  height.  She 
finds  it  necessary  to  have  the  roof  shingled.  She  sends  to  her  neighbor,  a  car- 
penter, worth  more  money  than  she  is  —  but  she  cannot  very  well  do  her  own 
shingling;  she  is  not  engaged  in  shingling  houses  as  a  gainful  occupation  or 
an  industry.  iShe  has  got  her  own  house  to  shingle  and  she  cannot  do  it 
herself  and  she  has  to  hire  somebody  to  do  it  and  she  employs  the  contractor, 
who  undertakes  to  shingle  the  house  for  a  price.  On  his  way  back  to  the 
afternoon's  work  he  steps  in  at  the  corner  saloon  and  loads  up  with  a  little 
too  much  beer  and  ascends  on  the  scaffold  in  a  condition  of  partial  intoxica- 
tion, but  not  sufficiently  so  as  to  render  the  act  his  own  wilful  negligence, 
but  in  that  condition  he  falls  off  the  scaffold  and  breaks  his  neck.  Now  what 
happens,  or  would  have  happened,  what  would  have  had  to  happen  if  that 
law  had  been  held  to  be  constitutional?  It  would  have  meant  that  under 
the  terms  of  the  law  this  maiden  lady  who  tried  to  get  her  roof  shingled 
would  find  herself  indeJbted  to  the  widow  of  the  man  who  broke  his  neck  be- 
cause he  got  drunk,  indebted  to  her  to  the  amount  of  $3,000,  and  there  would 
not  be  any  escape  from  it  under  the  law  because  the  law  fixes  the  damages 
and  makes  them  recoverable  in  an  action  at  law.  Now  what  would  be  the 
medium  of  transfer  of  the  house  of  my  ancient  maiden  friend  to  the  widow 
of  the  workman?  iWhy  it  would  simply  be  the  hiring  of  a  neighbor  to  under- 
take to  shingle  her  house  and  an  accident  for  which  she  was  in  no  wise 
to  blame,  and  the  transfer  would  be  complete. 

\Now,  the  Court  of  Appeals  knew  that.  The  Court  of  Appeals  had  to  decide 
the  way  it  did  decide,  and  the  decision  was  absolutely  right,  and  a  decision 
the  other  way  would  have  been  absolutely  wrong.  But  having  to  decide  an 
unpleasant  question,  because  the  defendant  in  that  case  was  a  corporation, 
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a  railroad,  it  had  to  encounter  the  criticisms  that  I  have  read  to  you.  Not 
only  the  criticisms  in  the  Columbus  Convention,  like  this,  but  criticism  in 
foreign  countries  where  the  courts  and  the  constitutions  of  the  United  States 
and  especially  of  our  own  State  of  New  York  were  held  up  to  public  criticism 
and  contempt. 

^ow,  do  you  want  to  do  it  again?  Do  you  want  to  go  ahead  and  pass  a 
minimum  wage  law  without  providing  for  it  in  the  Constitution  or  without 
providing  for  it  by  referendum  or  some  other  recognized  method?  Or  do  you 
want  to  put  it  up  to  the  court  to  be  in  the  same  predicament  again  that 
the  Court  of  Appeals  found  itself  in  in  the  so-called  Ives  case? 

Not  only  that,  not  only  that,  but  the  judge  who  wrote  the  opinion  in  that 
case.  Judge  Werner,  lost  an  election,  lost  the  nomination  of  a  political  party 
in  the  control  of  the  same  individual  I  have  alluded  to  because  of  the  fact 
that  it  was  his  pen  which  put  on  paper  the  unanimous  decision  of  the  Court 
of  Appeals. 

Mr.  Barnes  —  Mr.  Chairman,  Will  the  gentleman  yield  for  a  moment  ? 
The  Chairman  —  Does  the  gentleman  yield? 
Mr.  Hale  —  Certainly. 

Mr.  Barnes  —  It  seems  to  me  that  this  is  an  appropriate  time  for  me  to 
state  what  I  know,  that  Judge  Werner  did  not  lose  that  nomination,  but  de- 
clined it. 

Mr.  Hale  —  I  think  I  know  enough  of  the  story,  Mr.  Barnes,  to  be  able  to 
get  at  the  substance  of  it  accurately.  It  is  a  fact  that  is  well  enough  known 
in  the  political  history  of  the  State  of  New  York  that  Judge  Werner  by  stating 
over  the  telephone  that  he  recanted  the  views  that  he  had  been  obliged  to 
express  before  because  of  his  own  judgment  and  the  judgment  of  his  fellows, 
could  have  had  the  Progressive  nomination  for  Chief  Judge  of  the  Court 
of  Appeals,  and  it  is  to  the  everlasting  credit  of  Judge  Werner  that  he' 
answered  over  it  that  if  the  price  of  that  endorsement  and  nomination  was 
the  recanting  of  his  judgment,  and  standing  as  he  did  for  the  court,  that  he 
simply  could  not  receive  and  would  not  accept  any  such  designation,  and  that 
decision  and  the  writing  of  that  opinion  cost  Judge  Werner  the  Chief  Judge- 
ship of  the  Court  of  Appeals  of  the  State  of  New  York. 

Now,  how  many  more  good  judges,  how  many  more  men  that  deserve  the 
very  best  of  their  fellows,  do  you  want  to  put  into  the  position  that  Judge 
Werner  found  himself  in?  It  is  related  in  Scripture  that  Satan  took  Him 
up  on  to  a  high  mountain  and  showed  a  vast  country  and  made  Him  some 
proposition  about  the  transfer  of  title  to  him,  providing  the  Lord  would  bow 
down  and  worship  Satan  —  or  words  to  that  effect.  Now,  it  has  been  said 
that  really  Satan  didn't  have  anything  to  give  to  the  Lord  and  therefore, 
the  temptation  was  not  very  great.  But  Theodore  Roosevelt  had  a  Chief 
Judgeship  to  give  to  Judge  Werner  and  it  was  a  great  temptation,  and  he 
was  equal  to  it,  and  he  d-eclined  it.  But  do  you  want  to  make  it  necessary 
for  good  men  like  Judge  Werner  to  be  put  in  the  position  of  being  criticised 
and  having  it  cost  them  the  legitimate  reward  of  a  professional  experience 
that  was  worthy  of  the  highest  reward? 

I  represent  a  rural  community.     There  is  only  one  city  in  my  senate  dis- 
trict and  that  is  a  small  one.     Practically  all  of  my  constituents  are  farmers . 
or  small  villagers,  people  who  own  their  own  homes;  people  who  have  gained 
them  by  the  slow  accretion  of  savings,  but  who  cherish  what  they  have 
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gained.  It  is  an  old-fashioned  country.  It  is  equal  to  stepping  forward  and 
helping  the  poor.  I  have  not  much  doubt  that  if  this  provision  is  formu- 
lated and  it  seems  to  be  the  wise  and  the  best  thing  to  give  to  a  woman  a 
pension  when  her  husband  dies,  if  she  is  needy,  and  best  to  provide  a  mini- 
mum wage,  I  have  no  doubt  that  my  people  will  receive  the  evidence  and 
deal  with  it  in  a  spirit  of  intelligence  and  charity;  but  when  the  Constitu- 
tion forbids  it,  or  when  the  Court  of  Appeals  construes  the  Constitution  as 
having  forbidden  it,  you  want  to  remember  that,  just  like  the  shingling  of 
the  house,  it  may  be  that  my  constituents  have  some  rights  and  that  their 
property  shall  not  be  taken  away  from  them  imless  at  least  their  fellows  in 
the  State  vote  that  they  want  to  make  a  contribution. 

I  want  to  direct  the  remarks  that  I  have  made  exclusively  to  the  last  para- 
graph. I  don't  think,  myself,  that  I  could  vote  for  this  proposed  constitu- 
tional amendment  in  whole,  because  I  do  think  it  includes  something  that  we 
ought  not  to  forbid  to  the  Legislature. 

But  I  am  perfectly  clear,  gentlemen,  that  before  you  give  to  the  Legisla- 
ture the  power  to  establish  a  minimum  wage  in  the  State  of  New  York,  before 
you  give  to  the  Legislature  the  power  to  establish  the  widows'  pension  in 
the  State  of  New  York,  you  should  give  it  to  them  frankly  and  openly,  or,  as 
here,  that  you  should  withhold  it,  enabling  the  people  themselves  to  determine 
when  the  moment  has  arrived  and  they  desire  to  take  another  step  in  de- 
mocracy. 

Mr.  Clearwater  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  Ulster,  Mr.  Clearwater. 

Mr.  Clearwater  —  Mr.  Chairman  — 

The  Chairman  (interrupting)  — The  delegates  will  please  take  their  seats. 
Proceed,  Mr.  Clearwater. 

Mr.  Clearwater  —  I  entirely  agree  with  the  distinguished  President  of 
Cornell  University  and  the  Chairman  of  the  Committee  on  Education,  that 
the  question  involved  in  this  proposed  amendment  is  one  of  the  most  im- 
portant to  be  considered  by  the  delegates  to  this  Convention.  It  is  precisely, 
as  he  well  said,  a  provision  which  reaches  the  very  fundamental  principle  of 
free  government.  And  also  I  agree  with  what  was  said  by  the  talented 
Chairman  of  the  Committee  on  Finance  the  day  before  yesterday  in  his 
masterly  exposition  of  what,  to  most  of  us,  was  a  very  recondite  subject  — 
I  agree  with  him,  sir,  when  he  said  that  America  is  at  the  threshold  of  her 
problem.  And  the  problem  embodied  in  this  amendment  is,  sir,  one  of  the 
problems  that  confront  the  American  people  to-day;  a  problem,  sir,  con- 
fronting the  delegates  to  this  Convention,  a  problem  prophesied  by  Monte- 
squieu, foretold  by  Macaulay,  and  described  as  being  at  our  doors  by  Bryce  and 
by  Constant,  both  of  whom  have  been  the  guests  of  this  State,  in  this  very 
Chamber.  And  of  all  the  words  that  have  been  uttered  since  this  Conven- 
tion assembled  the  utterances  of  those  two  distinguished  gentlemen  are  the 
most  pregnant  with  meaning  to  the  people  of  this  Imperial  State. 

I  am  surprised  —  I  had  almost  said  shocked  —  at  the  narrow  construction 
of  the  phraseology  of  this  amendment  placed  upon  it  by  eminent,  perhaps  I 
should  say  pre-eminent,  jurists.  Having  since  the  beginning  sat  at  the  feet 
of  the  chairman  of  the  Judiciary  Committee  as  Saul  sat  at  the  feet  of 
Gamaliel,  I  have  been  surprised  at  his  construction  of  this  amendment.  As 
I  understood  him,  he  said  that  to  write  this  into  the  fundamental  law  would 
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prevent  the  Legislature  from  appropriating  money  in  case  a  devastating 
pestilence  broke  out  among  us;  that  it  would  inhibit  the  Legislature  from 
voting  money  in  case  of  war  or  of  foreign  invasion.  I  am  sure  that  so 
eminent  a  lawyer  as  the  chairman  of  the  Judiciary  Committee  said  that  in 
that  zeal  of  advocacy  which  even  the  most  illustrious  members  of  our 
profession  resort  to  in  the  espousal  of  a  case  in  which  we  are  interested.  Let 
us  see.  "  The  Legislature  shall  not  pass  any  bill :  Providing  for  or  authoriz- 
ing the  expenditure  of  any  public  money  to  be  paid  to  any  person  except  for 
materials  furnished  or  services  rendered  upon  employment  by  the  State  or  a 
civil  division  thereof,  in  recognition  of  such  services." 

In  case  of  pestilence,  for  what  would  the  Legislature  furnish  money?  For 
medicines,  for  hospitals,  for  medical  attendants,  for  nurses,  for  all  the  vast 
array  that  goes  to  alleviate  suffering.  Would  not  that  be,  sir,  for  material 
furnished  and  for  service  rendered? 

And  in  case  of  war  or  foreign  invasion,  for  what  could  the  Legislature  vote 
money?  For  what  by  any  possible  stretch  of  the  imagination  could  it  vote 
money  except  for  materials  furnished  and  services  rendered?  Munitions  of 
war,  are  they  not  just  as  much  material  as  hay  and  fodder?  Powder  and 
shell,  cannon  and  projectile,  are  they  not  material  in  the  broad  sense  of  that 
term?  Surely  so.  And  services  rendered  —  what  could  be  a  higher  or  a 
finer  service  rendered  to  the  State  than  that  rendered  by  its  defenders?  Surely 
that  amendment  does  not  inhibit  the  Legislature  from  doing  precisely  what 
my  distinguished  preceptor,  the  Chairman  of  the  Judiciary  Committee,  said 
he  thought  it  prohibited. 

And  he  said  that  it  would  block  the  wheels  of  government,  that  our  hospitals 
would  cease,  that  our  eleemosynary  institutions  would  decay,  that  the  friend- 
less and  the  homeless  and  the  orphan  and  the  insane  would  be  bereft  of 
aid.  For  what  does  the  State  vote  money  for  their  support?  For  clothing, 
for  food,  for  medical  attendance,  and  for  services  rendered.  No,  Mr.  Chairman, 
there  is  nothing  in  the  language  of  this  amendment  which  justifies  the 
narrow  construction  which  has  been  placed  upon  it  by  the  gentljmen  who  have 
opposed  it. 

"  The  Legislature  shall  not  pass  any  bill :  Granting  hereafter  to  any  class 
of  individuals  any  privilege  or  immunity  not  granted  equally  to  all  members 
of  the  State."  Is  there  any  delegate  on  the  floor  of  this  Convention  whd  will 
arise  in  his  seat  and  state  any  special  privilege  he  wants  granted  to  any 
class  of  individuals  or  any  individual,  any  privilege  or  immunity  that  he 
wants  granted  to  himself  or  anybody  that  he  represents,  that  he  is  not  willing 
to  have  extended  to  all  the  people  of  the  State?    I  doubt  it,  sir. 

Mr.  Baldwin  —  Mr.  Chairman,  will  the  gentleman  yield  ? 

Tlie  Chairman  —  Will  the  gentleman  yield? 

Mr.  Clearwater  —  I  had  rather  not. 

Mr.  Baldwin  —  Is  not  that  language  broad  enough  to  cover  the  granting  of 
licenses  to  physicians  for  the  practice  of  medicine  or  to  druggists  for  the  sale 
of  drugs,  or  to  those,  perchance,  who  may  desire  to  practice  law? 

Mr.  Clearwater  —  You  ask  whether  this  would  prohibit  it?  Why,  no, 
certainly  not.     Most  assuredly  not. 

Most  assuredly  not.  The  Legislature  would  be  bound,  is  bound  and  will 
be  bound,  I  fancy,  if  this  Constitution  is  adopted,  to  provide  that  any  one 
who  complies,  for  instance,  with  the  r^ulations  and  rules  of  the  Court  of 
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Appeals,  and  with  those  of  the  regents  of  the  university  may  practice  law; 
whether  he  be  black  or  white;  whether  he  be  red  or  yellow;  whether  he  be  male 
or  female,  and  I  fancy  for  anybody  the  Legislature  would  be  bound  to  provide, 
if  it  has  not  already  provided,  as  I  think  it  has,  and  this  would  not  inhibit, 
and  it  would  not  prevent  any  one  who  complied  with  the  laws  of  the  State, 
the  general  laws  of  the  State,  regarding  the  qualifications  for  the  practice  of 
medicine,  from  practicing  that  profession.  These  narrow  constructions  are 
absurd.  It  is  astounding,  and  more  than  astounding,  that  gentlemen  selected 
from  the  various  localities  of  this  State,  selected  because  of  their 
character,  their  experience,  their  training,  and  their  wisdom  to  form  a  Con- 
stitution, should  incline  to  so  narrow  a  construction  of  a  great  constitutional 
provision. 

As  to  the  Legislature.  I  have  no  quarrel  with  past  Legislatures.  When 
I  listened  to  my  friend  from  Saratoga,  Senator  Brackett,  when  he  describes 
the  virtues  of  the  Legislature,  I  began  to  think  that  they  were  as  free  from 
reproach  as  the  vestal  virgins,  but  after  I  listened  to  the  experience  of  Mr. 
Smith  and  Governor  Sheehan  and  the  other  distinguished  legislators  who  had 
served  in  the  Legislatures  of  the  past,  I  began  to  think  that,  like  the  Justinian 
Ji^mprefes, .  they  were  no  better  than  they  should  have  been. 

It  is  not  with  the  past  Legislatures  that  Ave  are  to  deal.  This  Proposed 
Amendment  does  not  interfere  with  the  past.  If  the  Legislature  has  passed 
a  workmen's  compensation  act,  if  the  Legislature  has  passed  a  widow's  pension 
law,  if  the  Legislature  has  passed  a  law  going  so  far  as  to  provide  that 
mufflers  should  be  used  upon  boats  on  Lake  George  so  as  not  to  disturb  the 
distinguished  President  of  Cornell,  there  is  to  be  no  interference  with  that; 
and  none  of  these  great  privileges  enjoyed  by  large  classes  and  by  eminent 
individuals  are  interfered  with. 

No.  "The  legislature  shall  not  grant  hereafter," — "Grant  hereafter;" 
that  is  for  the  future  and  not  for  the  past.  There  is  no  interference 
with  the  past  here,  sir.  There  is  a  prohibition  and  an  inhibition  as  against 
the  future. 

And,  should  there  not  be?  Some  two  years  ago  at  the  request  of  the  New 
York  State  Historical  Association  I  prepared  and  read  before  an  audience  in 
the  home  of  my  friend  Mr.  Cullinan,  at  Oswego,  a  paper  upon  this  exact  sub- 
ject in  which  I  reviewed  in  far  greater  length  than  I  can  here;  at  a  length  that 
it  would  be  folly  to  trespass  upon  the  Convention  at  this  time,  what  seemed  to 
be  some  of  the  dangers  pressing  upon  the  American  Republic  and  upon  this 
great  State  of  New  York. 

In  years  gone  by  when  we  talked  of  special  privilege,  special  privileges 
to  be  guarded  against,  we  had  in  mind  the  privileges  granted  to  the  great, 
to  the  wealthy,  to  the  individual,  and  that  still  is  in  the  minds  of  most  men 
when  we  speak  of  special  privileges;  and  that  surges  up  in  the  mind  of  every 
man  within  the  sound  of  my  voice,  and  not  only  within  the  sound  of  my 
voice  but  throughout  the  length  and  breadth  of  this  country. 

When  special  privileges  are  talked  about,  he  thinks  about  the  special 
privileges  granted  to  the  classes  I  have  enumerated.  That  has  been  true, 
sir.  In  years  gone  by  only  the  wealthy,  only  the  influential,  only  the  power- 
ful could  command  special  privilege.     But  that  day  is  past. 

It  was  very  truly  said  by  the  chairman  of  the  Finance  Committee  the  day 
before  yesterday  that  the  golden  period  of  American  youth  has  gone  by.    We 
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have  reached,  sir,  as  well  indicated,  by  the  greatest  writers  on  American 
civilization,  the  problems  of  maturity,  and  among  the  greatest  problems  of 
maturity,  is  a  careful  guarding  of  the  rights  of  the  indiviual  against  the 
oppression  of  the  majority. 

Representative  government,  my  friend  from  New  York  said.  Is  this  an 
attack  upon  representative  government?  Oh,  no.  This  is  an  instrument  for 
the  preservation  of  representative  government.  For  the  preservation  of  our 
civilization  and  our  institutions  against  the  opression  of  the  majority  and 
that  is  why  I  vote  in  favor  of  this  idea;  that  is  why  Mr.  Barnes,  with  very 
great  care  and  foresight,  has  presented  it  for  the  consideration  of  this 
Convention. 

It  has  been  said  here,  strangely  enough,  by  many  of  these  gentlemen  during 
the  course  of  our  debates,  that  we  should  only  frame  amendments  to  guard 
against  existing  evils.  That,  sir,  is  not  my  conception  of  the  duty  of  a  con- 
stitutional convention.  My  conception  of  the  duty  of  a  constitutional  con- 
vention not  only  is  to  remedy  existing  evils,  but  to  provide  against  those 
evils  which  the  future  holds  in  its  womb. 

Why,  if  we  are  so  destitute  of  prescience,  if  we  are  so  lacking  in  vision, 
that  we  cannot  foresee  that  there  are  dangers  pending  ahead  of  the  Com- 
monwealth, we  are  unfit  for  the  position  that  we  fill,  and  others  should  -be 
occupying  those  chairs  who  can  adorn  them.  If  our  grasp  is  so  narrow 
that  we  cannot  foresee  the  evils  which  may  come  and  probably  will  come 
and  which  are  knocking  at  our  doors,  we  should  not  be  here.  Are  there  any 
such  evils?  Let  us  see.  Of  course,  civilization  has  changed,  marvelously 
changed.  I  spoke  of  Constant.  Let  me  read  what  he  says;  let  me  read 
what  he  said  only  sixty  days  ago.  It  must  have  been  read  by  almost  every 
delegate  in  this  Convention.  It  was  commented  upon  by  all  the  great 
American  and  European  reviews.  Possibly  we  have  been  so  busily  engaged 
here  in  framing  a  Constitution  against  present  evils  that  it  may  have  es- 
caped some  of  us.     Let  me  read  it: 

"Within  twenty-five  years  the  government  of  the  United  States  will  be 
so  changed  that  we  would  not  recognize  it.  The  furious  speed  with  which 
the  American  people  are  rushing  into  new  conditions  will  revolutionize  its 
own  system  before  it  knows  it.  Every  tendency  of  the  time  is  toward  the 
subordination  of  the  individual,  on  which  the  government  was  founded,  and 
that  is  the  theory  of  its  system,  and  toward  the  supervision  of  the  whole 
business  of  life,  down  to  the  smallest  details  by  the  government." 

The  American  spirit,  the  old  American  spirit,  is  passing  and  soon  will 
have  passed  forever. 

When  De  Toqueville  said  that  it  would  come,  when  Montesquieu  said  it 
must  come,  and  when  Macaulay,  but  a  few  years  before  his  birth,  prophe- 
sied it,  they  were  looked  upon  as  prophets  of  very  little  worth,  and  it 
may  be  said  that  Mr.  Barnes  and  the  men  who  advocate  the  provisions  em- 
bodied in  this  amendment  may  be  like  John  the  Baptist,  mere  voices  crying 
in  the  wilderness,  preaching  to  unheeding  years. 

But,  sir,  at  your  age,  and  at  the  age  of  the  men  who  surroimd  me  here, 
I  predict  that  when  you  will  be  seated  in  another  constitutional  convention 
in  this  room  and  in  this  building,  if  this  amendment  or  something  like  it  is 
not  written  into  this  Constitution,  you  will  regret,  and  the  delegates  to  this 
Convention  will  regret,  that  they  had  not  the  vision  and  foresight  to  guard 
against  the  inevitable. 
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Mark  my  word,  and  this  I  say  to  a  man  of  your  future,  that>  sitting  in 
another  constitutional  convention,  and  may  God  speed  your  life,  you  will  re- 
member what  I  say  to  you  now,  when  you  are  seated  in  that  chair. 

Now,  I  can  address  myself  in  the  limited  time  at  my  disposal  to  a  single 
phase  of  the  asiuse  which  creates  the  condition  which  I  regard  as  menacing. 
I  would  be  very  glad  if  I  had  the  opportunity  to  cover  the  entire  field,  but 
I  cannot.  Let  me  address  myself  to  the  single  phase  of  which  Constant 
speaks,  and  of  which  all  of  these  illustrious  men  I  have  spoken  of  have 
referred,  and  that  is  the  changing  character  of  our  civilization  due  to  our 
foreign  immigration. 

I  have  heretofore  analyzed  the  immigration  to  this  country,  beginning  with 
1600,  practically,  and  carrying  it  down  to  l&ll,  with  my  analysis,  but  I  cannot 
burden  you  with  all  of  that  this  afternoon;  interesting  as  it  is  to  me, 
interesting  as  I  fancy  it  must  be  to  any  man  who  has  had  to  be  con- 
cerned with  the  many  problems  of  government. 

But,  for  the  purposes  of  this  discussion,  let  me  divide  the  immigration 
into  two  periods,  that  which  preceded  and  that  which  followed  the  year  1880. 
It  is  known  to  everybody  who  has  given  even  a  superficial  attention  to  the 
immigration  prior  to  1880,  that  it  came  primarily  from  England,  Holland, 
France,  Ireland,  Scotland,  Wales,  Beligum,  Grermany,  Norway,  Sweden  and 
Switzerland. 

That  is  to  say>  it  was  English,  Celtic,  Scandanivian  and  Teutonic,  and  it 
})lended  in.  They  were  free  people.  The  people  of  Great  Britain  were  free 
people;  the  Scandinavians  were  free;  the  people  of  Germany  before  the 
Prussian  domination  were  free.  Before  the  ascendency  of  the  House  of  the 
Hohenzollern  they  were  comparatively  free  in  Germany.  The  civilization 
of  Grermany  is  not  Teutonic  or  German,  it  is  Prussian  and  Hohenzollern, 
simply  that  and  nothing  more.  The  Swedes  were  free.  Those  are  the 
classes  of  immigrants  which  came  to  this  coimtry  prior  to  1880.  The 
German,  the  English,  the  Dutch,  the  Hollander,  the  Huguenot,  blended  in, 
^nd  became  magnificent  citizens  of  this  country,  and  their  descendants  are 
here  in  this  Chamber  and  I  am  one  of  them. 

Since  1880,  however,  these  countries  whose  names  I  have  given  you  be- 
tween 1620  and  1800,  which  was  a  period  of  260  years,  contributed  95 
per  cent,  of  the  total  immigration  to  America. 

Since  1880,  the  entire  racial  character  of  our  immigration  has  changed, 
and  80  per  cent,  of  the  total  number  of  emigrants  who  have  come  here  since 
1880,  have  come  Austria,  Hungary,  Bulgaria,  Greece,  Italy,  Montenegro, 
Poland,  Portugal,  Roumania,  Russia,  Servia,  Spain,  Syria  and  Turkey;  all 
of  entirely  different  racial  characteristics. 

Now  there  is  another  characteristic  of  the  emigration  from  Northern 
Europe  which  is  of  importance. 

When  it  came  here  and  I  landed  at  our  ports  it  largely  went  right 
straight  through  to  the  west.  It  did  not  linger  in  our  seaboard  cities.  It 
went  through  and  built  up  that  magnificent  empire  west  of  the  Allegheny 
river,  south  of  the  Missouri  and  then  gradually  extended  beyond  the  Missis- 
sippi and  the  Rockys  until  we  have  the  population  that  we  have  to-day. 

What  about  this  latter  emigration?  That  is  not  its  animating  spirit.  It 
comes  here  with  a  notion  that  if  it  works  hard  and  is  not  too  scrupulous 
it  may  acquire   sufficient  to   enable  the  emigrant  to  return   to  his  home 
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in  southern  or  eastern  Europe,  or  in  Asia,  there  to  spend  his  days  in  com- 
fortable idleness. 

That,  sir,  is  the  idea  of  the  later  emigrant.  And  he  stays  on  the  seaboard 
and  as  I  pointed  out  upon  the  debate  the  other  day,  while  the  western  States 
in  the  last  ten  years  had  increased  by  ten  to  fifteen  per  cent,  in  population, 
the  State  of  New  York  had  increased  thirty-five  per  cent,  in  population,  and 
ninety-one  per  cent,  of  that  thirty-five  per  cent,  was  this  southeastern 
Europe  and  Asiatic  emigration. 

Mr.  Barnes  has  referred  to  the  proletarian.  Up  to  this  time,  sir,  up  to 
within  a  very  few  years,  there  were  no  proletarians  in  this  country,  and 
when  I  used  the  term  "  proletarian  "  I  use  it  as  it  was  used  by  the  Romans. 
I  mean  the  man  who  has  no  property,  who  never  will  have  any  property, 
who  has  not  the  industry,  the  frugality,  and  self-denial  to  acciunulate  prop- 
erty; 'a  man  who  will  breed  children,  and  who  will  himself,  throw  himself 
without  scruple  or  reserve,  upon  a  commimity  for  support. 

That  is  the  proletarian,  and  that  is  the  proletarian  class  that  is  growing 
up  in  our  great  seaboard  cities,  and  in  no  city  greater  than  in  this  imperial 
city  of  New  York,  which  any  man  might  be  proud  to  represent  in  this  hall 
or  anywhere  else. 

Nobody  knows  it  better  than  the  representatives  of  the  city  of  New  York. 
Now,  these  people  who  are  not  familiar  with  our  ideals  and  our  institutions, 
are  going  to  become  American  citizens  and  they  are  going  to  be  allowed  to 
vote.  They  elect  members  of  the  Legislature.  They  create  the  Legislature. 
They  create  their  own  condition  and  d^nand  equality  in  the  Legislature. 
If  they  have  not  done  it  heretofore,  they  will  very  shortly  do  it. 

The  question  is,  what  privileges  will  they  demand?  Have  they  the  American 
spirit?  Do  they  care  for  American  ideals?  Will  they  care?  But  it  is  to 
guard  against  the  possibility  or  probability  that  they  will  not  that  this 
amendment  to  the  Constitution  is*  offered  for  your  consideration. 

Is  it  wise  to  deprive  the  Legislature  of  necessary  powers?  No.  If  they  be- 
come sufficiently  dominant  to  get  the  special  privileges  which  they  demand, 
then  let  the  Legislature  get  it  fiat  from  them  and  let  that  be  an  amendment  to 
the  Constitution  of  the  State,  so  that  these  special  privileges  shall  be  granted 
by  the  people  themselves,  but  do  not  let  a  subtle,  knee-bending,  vote-grafting, 
favorite-seeking  Legislature  of  the  future  confer  these  special  privileges  with- 
out a  direct  charter  from  the  people  and  authority  to  do  so. 

Why,  it  was  only  the  other  day,  sir,  that  a  former  President  of  the  United 
States,  a  man  whom  I  think  every  distinguished  member  of  this  Convention  be- 
lieves in  and  a  man  who  bestowed  upon  them  the  most  important  gifts  of 
his  official  family,  said  this:  "Industrial  disturbances  of  the  last  ten  years 
in  America  have  come  near  bringing  us  to  the  verge  of  a  revolution.  While 
this  is  the  view  of  many  thinkers,  it  is  still  a  view  of  a  situation,  grave 
enough ,  without  exaggeration  and  one  which  should  receive  the  attention 
not  only  of  historical  students,  but  of  all  the  American  people  who  have  the 
best  interests  of  their  country  at  heart. 

I  might  cite  you,  sir,  if  the  hour  permitted,  if  my  time  permitted,  many, 
many  opinions  from  many,  many  publicists,. sustaining  this  contention,  which 
I  want  to  impress  upon  your  mind  and  the  minds  of  the  delegates  to  this 
Convention. 

I  want  to  call  to  your  mind  and  their  minds  the  remarks  about  ideals  made 
by  my  friend  from  New  York.    Speaking  of  the  destruction  of  ideals  let  me 
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remind  him  of  what  Luckey  said  in  his  history  of  Eiiropean  morals,  and 
what  every  paper  has  recognized  from  Aristotle  down,  that  no  individual,  no 
nation,  no  community  ever  rose  higher  than  its  ideals.  That  is  a  law,  sir, 
as  immutable  as  the  procession  of  the  equinoxes.  Never  have  you  seen  an 
individual,  never  have  you  seen  a  community,  never  have  you  seen  a  nation 
that  rose  higher  than  its  ideals. 

Now,  what  was  the  ideal  of  the  generations  of  whom  the  men  of  this  Con- 
vention are  the  children?  What  was  the  ideal  of  the  father  of  every  man 
who  sits  within  the  soimd  of  my  voice!  Frugality,  honesty,  simplicity,  more 
education  for  his  boy  than  he  had  himself,  greater  opportunity  to  his  child 
than  was  afforded  to  him,  the  desire  to  accumulate  sufficient  property  so 
that  his  children  never  should  be  dependent  upon  others,  the  desire  to  amass 
enough  of  a  competence  so  that  in  his  old  age,  when  helpless,  possibly  when 
ill,  he  should  not  be  dependent  upon  others  —  the  pride  of  the  American. 
That  was  the  American  spirit.  A  contempt  for  the  proletarian,  an  unwilling- 
ness to  accept  alms,  an  unwillingness  to  receive  special  privilege,  masculine, 
virile  in  his  simplicity  and  his  ruggedness  —  that  was  the  American  father 
of  every  man  who  listens  to  me,  whether  born  upon  our  soil  or  whether  he 
came  here  from  abroad.  That  was  the  ideal  that  he  sought  to  cultivate  in  the 
minds  of  his  children  who  are  sitting  here. 

Has  that  ideal  changed,  sir?  I  think  it  has.  I  am  not  alone  in  thinking 
that  it  has.  It  is  because  I  think  it  has  changed  that  I  wrote  this  paper 
and  delivered  it,  and  it  is  because  I  think  it  will  change  still  more  that  I 
stand  here  advocating  this  amendment  or  something  substantially  like  it. 

How  have  we  changed?  With  this  let  me  close.  Pa/ri  passu  with  this 
racial  degeneration  has  disappeared  that  reserve,  that  Puritanism  with  its 
spirit  of  restraint  which  tended  to  the  elevation  of  the  citizen,  and  in  its  train 
has  come  that  influx  of  sensuousness,  that  receding  of  religion,  that  longing 
for  amusement,  that  greedy  craving  for  joy  even  with  an  erotic  touch;  that 
grasping  for  anything  which  tickles  the  senses,  that  flippancy  which  has  in- 
troduced the  vaudeville  on  the  stage  and  in  daily  life,  that  desire  for  ad- 
vantage over  one's  fellows,  either  by  special  privilege  wrimg  from  govern- 
mental influence  or  secured  by  the  alluring  and  seductive  influences  of  the 
promise  of  the  ballot.  With  all  this  also  has  come  a  more  sinister  trend.  The 
teachers  of  our  youth  gradually  are  abandoning  their  belief  in  discipline.  As 
long  as  society  was  controlled,  as  it  was  by  the  moral  influences  of  Puritanism, 
the  lack  of  training,  the  insubordination  under  social  authority  and  the 
disobedience  of  moral  instruction  were  largely  self-limiting.  Now,  sir,  we 
have  a  growing  and  irritable  impatience  of  discipline,  an  impatience  which 
makes  itself  felt  not  only  in  daily  life,  but  in  our  public  schools,  an  im- 
patience which,  in  my  judgment,  rapidly  is  becoming  a  menace  to  social 
safety  and  to  American  institutions. 

Mr.  Barnes  —  Mr.  Chairman,  I  move  that  we  take  a  recess  until  8:30  p.  m. 

Mr.  Wickersham  —  Just  a  moment,  Mr.  Chairman. 

Mr.  Schurman  —  Mr.  Chairman,  I  rise  to  a  point  of  personal  privilege. 
My  dear  friend,  Judge  Clearwater,  in  his  eloquent  remarks  a  few  moments 
ago,  suspended  the  flow  of  his  eloquence  and,  looking  at  me,  said  that 
those  responsible  for  the  training  of  youth  have  lost  their  belief  in  the 
efficacy  of  discipline.  I  beg  to  tell  him  that  at  Cornell  University,  over  which 
I  preside,  we  require  military  drill  of  all  students  for  two  years. 
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Mr.  Clearwater  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Clearwater. 

Mr.  Clearwater  —  Dr.  Schurman  has  been  to  me  almost  the  Gamaliel  that 
Mr.  Wickersham  has  been,  and  I  am  shocked  indeed  to  think  that  he  would 
attribute  to  me  any  personal  allusion  when  I  spoke  of  a  lack  of  discipline. 
In  fact,  as  I  understand  it,  sir,  there  is  an  austerity  of  discipline  in  Cornell 
University  which  equals  that  of  the  Trappist  monks.     (Laughter.) 

Mr.  Wickersham  —  Mr.  Chairman,  will  the  delegate  yield  to  one  more 
question?  A  Saul  who  sits  at  the  feet  of  two  Gamaliels  is  apt  to  fall  between 
two  schools. 

Mr.  Chairman,  I  move  that  the  Committee  rise  and  report  progress  and 
ask  leave  to  sit  again  after  recess.  I  do  that  for  the  purpose  of  enabling  the 
Convention  to  act  upon  an  application  by  the  Rules  Committee. 

I  he  Chairman  —  The  gentleman  from  New  York,  Mr.  Wickersham,  moves 
that  the  Committee  do  now  rise,  report  progress,  and  ask  leave  to  sit  again. 
All  those  in  favor  of  that  motion  will  say  Aye,  opposed  No.  The  motion  is 
carried. 

(The  President  resumes  the  Chair.) 

The  President  —  The  Convention  will  come  to  order. 

Mr.  J.  S.  Phillips  —  Mr.  President. 

The  President  —  Mr.  Chairman. 

Mr.  J.  S.  Phillips  —  Mr.  President,  the  Committee  of  the  Whole,  having  had 
under  consideration  General  Order  No.  28  and  other  proposals  moved  upon 
the  calendar,  has  directed  me  as  its  chairman  to  make  the  following  report 
which  is  herewith  handed  through  the  Secretary. 

The  Secretary  —  The  Committee  of  the  Whole  having  had  under  considera- 
tion Proposed  Amendment  No.  786,  introductory  No.  701,  by  the  Committee 
on  Legislative  Powers  reports  progress  thereon  and  asks  leave  to  sit  again. 

The  President  —  The  question  is  on  granting  leave  to  sit  again.  All  in 
favor  of  granting  leave  will  say  Aye,  contrary  No.  The  Ayes  have  it  and 
the  leave  is  granted. 

The  Secretary  —  The  Committee  of  the  Whole  having  had  under  Con- 
sideration Proposed  Amendment  No.  756,  introductory  No.  679,  by  the  Com- 
mittee on  Taxation,  reports  in  favor  of  the  adoption  of  the  same,  with  amend- 
ments. 

The  President  —  The  question  is  upon  agreeing  with  the  report  of  the  Com- 
mittee of  the  Whole.  All  in  favor  of  agreeing  with  the  report  will  say  Aye, 
contrary  No.  The  Ayes  have  it  and  the  report  is  agreed  to,  and  the  amend- 
ment reported  will  go  to  the  order  of  third  reading. 

Mr.  M.  Saxe  —  Mr.  President. 

The  President  —  Mr.  Saxe. 

Mr.  M.  Saxe  —  I  move  that  the  proposal  as  amended  be  printed. 

The  President  —  The  Secretary  advises  the  Chair  that  it  will  be  printed, 
under  the  rule. 

Mr.  Barnes  —  Mr.  President. 

The  President  —  Mr.  Parnes. 

Mr.  Barnes  —  May  I  ask  a  question  for  information?  Is  there  to  be  a 
meeting  of  the  Committee  on  Rules  now  or  at  eight-fifteen  ? 

The  President  —  There  will  be  a  meeting  of  the  Committee  on  Rules  im- 
mediately upon  recess. 

Mr.  Wickersham  —  Mr.  President,  I  move  the  Convention  take  a  recess  until 
eight-thirty. 
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The  Pre'?ident  —  The  motion  is  unnecessary.  The  hour  of  half -past  five 
having  arrived,  the  Convention  will  take  a  recess  until  eight-thirty  this 
evening. 

W  h  reupon,  at  5:30  p.  m.,  the  Convention  took  a  recess  until  8:30  p.  m. 


AFTER  RECESS 

8:30  p.  m. 

Tlie  President  —  The  Convention  will  come  to  order. 

Mr.  J.  L.  O'Brian  —  Mr.  President,  the  Committee  on  Rules  respectfully 
submits  the  following  report: 

The  Secretary  —  From  Mr.  J.  L.  O'Brian,  the  Committee  on  Rules  respect- 
fully recommends  the  adoption  of  the  following  resolution:  That  General 
Order  No.  25  be  continued  as  a  special  order  for  Monday  night,  August  16; 
that  on  tliat  night,  until  the  hour  of  9:30,  all  speeches  be  limited  to  ten 
minutes  each;  that  the  remaining  hour  be  equally  divided  between  the  op- 
ponents and  supporters  of  the  measure,  and  that  the  vote  be  taken  not  later 
than  10:30  p.  m. 

Mr.  OIBrian  —  Mr.  President,  I  move  the  adoption  of  the  resolution. 

The  President  —  Those  in  favor  of  the  resolution  will  say  Aye,  contrary 
No.     The  motion  is  agreed  to. 

Mr.  J.  S.  Phillips  —  Mr.  President,  at  this  time  I  ask  unanimous  consent 
to  make  a  motion,  that  William  B.  Clarke,  who  is  assistant  doorkeeper,  be 
excused  until  Tuesday  morning  on  account  of  illness  in  his  family  and  with- 
out loss  of  pay. 

The  President  —  Is  there  any  objection  to  the  motion  ?  The  Chair  hears 
none.  All  in  favor  of  the  motion  will  say  Aye,  contrary  No.  The  motion  is 
agreed  to  and  the  excuse  is  granted. 

The  President  —  The  Convention  will  return  to  Committee  of  the  Whole 
upon  the  pending  special  orders.     Mr.  Phillips  will  resume  the  Chair. 

(Mr.  J.  S.  Phillips  resumes  the  Chair.) 

The  Chairman  —  The  Convention  is  in  Committee  of  the  Whole  upon 
General  Order  No.  25. 

Mr.  Burkan  —  Mr.  Chairman,  I  would  like  to  be  heard  upon  the  propo- 
sition now  pending  before  the  House. 

The   Chairman  —  Mr.   Burkan   is   recognized. 

Mr.  Burkan  —  Mr.  Chairman,  and  gentlemen  of  the  Convention. 

Mr.  Wadsworth  (interrupting) — Mr.  Chairman,  this  is  a  very  interesting 
debate  and  we  all  want  to  hear  it.  May  I  suggest  that  the  gentleman  who 
is  going  to  speak  take  his  place  on  the  center  aisle  here? 

The  Chairman  —  If  there  is  no  objection,  that  course  will  be  followed. 

Mr.  Burkan  —  Mr.  Chairman  and  gentlemen  of  the  Convention.  I  hate 
to  differ  with  the  views  of  the  amiable  gentleman  from  Ulster  because  of 
his  charming,  attractive  manner  and  because  of  the  eloquent  way  in  which  he 
presented  his  views,  but  it  seems  to  me  that  something  ought  to  be  said 
concerning  the  class  of  immigration  that  has  entered  the  portals  of  this 
country  since  ISvSO.  I  would  not  have  arisen  and  made  any  statement  in  re- 
spect to  the  proposition  before  the  House,  because,  to  be  frank,  I  never  re- 
garded it  with  any  degree  of  seriousness.  I  never  for  a  moment  entertained 
the  idea  that  this  Convention  would  place  its  stamp  of  approval  upon  the 
proposed  amendment.    But  when  I  heard  the  gentleman  from  Ulster  deliver 
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that  pessimistic  prophecy  concerning  the  menace  that  threatens  our  mstitu- 
tions  —  the  prophecy  with  its  woeful  wail  that  our  institutions  are  menaced 
and  are  destined  to  founder  and  decay  because  of  the  class  of  immigrants 
that  has  entered  this  country  since  1880,  I  was  bound— :- 1  would  be  derelict 
in  my  duty  to  my  constituency  if  I  had  not  arisen  in  my  seat  to  offer  a  pro- 
test to  that  suggestion. 

I  represent  a  district  of  over  two  hundred  thousand  people,  and  this  district 
typifies  and  represents  this  so-called  undesirable  element  that  has  entered 
this  coimtry  since  1880.  And  I  challenge  the  gentleman  from  Ulster  county 
or  any  gentleman  from  any  other  county  in  this  State  to  point  out  wherein 
the  people  of  my  district  lack  in  sobriety,  industry,  honesty,  willingness  to 
work  and  patriotism,  or  wherein  they  lack  in  supporting  the  institutions  of 
our  country.  These  people  go  to  the  night  schools  and  they  want  to  learn 
our  language.  They  respect  the  traditions  of  this  coimtry.  Their  children  go 
to  the  public  schools.  They  make  the  best  scholars.  They  go  the  colleges  and 
imiversities  and  become  men  of  standing  in  the  community.  They  are  law- 
abiding  and  respected  citizens.  They  were  brave  and  adventurous  spirits 
who  left  the  old  world  behind  with  courage  and  hope  to  win  fame  and  for- 
tune in  the  new. 

The  same  cry  that  was  uttered  to-night  in  this  chamber  respecting  that 
class  of  immigration  was  uttered  as  early  as  1819.  You  will  remember  the 
patronizing  way  in  which  the  gentleman  from  Ulster  said  that  the  class  of 
immigration  that  came  to  this  country  prior  to  1880  was  a  blessing  and  bene- 
fit to  the  country  and  that,  because  of  their  sobriety,  their  industry,  their 
alertness,  their  vigorousness  and  their  patriotism,  they  have  easily  assimi- 
lated and  become  a  valuable  addition  to  the  country.  I  agree  with  all  the 
gentleman  said  concerning  the  immigration  prior  to  1880,  and  I  say  that  the 
same  applies  with  the  same  truth  to  the  class  of  immigration  that  has  en- 
tered the  gates  of  freedom  and  liberty  since  1880. 

I  will  read  to  you  a  prophecy  made  by  pessimists  as  early  as  1819,  as  to 
what  would  happen  to  this  country  if  we  allowed  the  Irishman,  the  Welshmaji, 
the  Frenchman,  the  Englishman,  and  other  north  of  Europe  races,  to  whom 
such  glowing  tributes  were  paid  this  afternoon  by  the  gentleman  from  Ulster, 
to  enter  this  country.  Let  me  read  to  you  from  the  Congressional  Record,  a 
report  which  was  made  on  the  question  of  immigration  by  the  mauagers  of 
the  Society  for  the  Prevention  of  Pauperism  in  New  York  city  in  1819,  nearly 
a  hundred  years  ago.     Now,  what  do  they  say? 

"  First,  as  to  the  emigrants  from  foreign  countries,  the  managers  are  com- 
pelled to  speak  of  them  in  language  of  astonishment  and  apprehension. 
Through  this  inlet  pauperism  threatens  us  with  the  most  overwhelming 
consequences." 

Again,  later  on  they  say: 

"  This  country  is  the  resort  of  vast  numbers  of  those  needy  and  wretched 
beings.  Thousands  are  continually  resting  their  hopes  on  the  refuge  which 
she  offers,  filled  with  delusive  visions  of  plenty  and  luxury.  They  seize  the 
earliest  opportunity  to  cross  the  Atlantic  and  land  upon  our  shores.  What 
has  been  the  destination  of  this  immense  accession  to  our  population,  and 
yhere  is  it  now?  Many  of  these  foreigners  have  found  employment,  some 
may  have  passed  into  the  interior,  but  thousands  still  remain  among  us. 
They  are  frequently  found  destitute  in  our  streets;  they  seek  employment  at 
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our  door^;  they  are  found  in  our  almshouses  and  in  our  hospitals;  they  are 
found  at  the  bar  of  criminal  tribunals,  in  our  Bridewell,  our  penitentiary, 
and  our  State  prison.  And  we  lament  to  say  that  they  are  too  often  led  by 
want,  by  vice,  and  by  habit  to  form  a  phalanx  of  plunder  and  depredation,' 
rendering  our  city  more  liable  to  increase  of  crime  and  our  houses  of  correc- 
tion more  crowded  with  convicts  and  felons." 

That  was  the  prophecy  made  in  1819.  These  were  the  words  of  the  philoso- 
phers and  prophets  of  1819,  and  their  estimate  of  the  immigrants  who  landed 
here  in  1819.  'And  what  was  the  result  of  that  prophecy?  The  gentleman 
from  Ulster  pays  a  most  glowing  tribute  to  these  very  paupers,  to  these 
criminals,  to  these  undesirables,  and  he  tells  you  they  made  a  most  admirable 
citizenship.  I  heard  the  statement  that  he  made  to  the  Speaker;  he  said, 
if  you  live  twenty  years  hence,  and  if  you  should  grace  this  hall  and  be  a 
member  of  this  Convention,  you  will  regret  that  you  did  not  vote  for  a 
proposition  which  would  place  restrictions  and  embargoes  upon  the  privileges, 
so-called  privileges  of  this  horde  that  comes  into  this  country  and  has  been 
coming  into  here  since  1880. 

With  all  due  deference  and  with  all  due  respect  I  say  that  the  gentleman  is 
much  mistaken  in  his  prophecy.  I  tell  him  that  those  people  who  came  from 
Italy,  from  Russia,  from  Hungary,  Poland  and  who  came  from  Austria,  they 
are  identically  the  same  type  of  immigration  who  came  here  in  1819  and  who 
were  characterized  as  paupers,  criminals,  dangerous  characters  and  undesir- 
ables. 

But  were  they  content  with  the  fallacy  of  their  prophecy?    No.    In  1847, 
in  the  year  of  the  famine  in  Ireland,  when  thousands  fled  to  this  home  of 
liberty  and  freedom,  how  were  the  Irish  immigrants  received?     Those  alert, 
industrious,  intelligent  Irishmen,  to  whom  such  an  excellent  recommendation 
was  furnished  this  afternoon,  of  whom  it  was  stated  they  formed  such  an 
excellent  part  of  our  citizenship.     Let  me  read  to  you  again  from  the  Con- 
gressional Record,  page  2721.     Now  I  blush  to  read  you  this  part  of  the 
Record.     It  appears  that  a  man  ran  for  Governor  upon  the  issue  that  there 
should  be  a  restriction  placed  upon  the  right  of  Irishmen  to  come  to  this 
country  and  he  was  elected  to  the  office  on  that  issue.     As  my  friend  says 
the  people  who  preached  that  propoganda  of  bigotry  and  narrow-mindedness 
were  known  as  the  Knownothing  party  and  the  wail  to-night  is  a  resurrection 
and  an  echo  of  what  was  said  in  1855  concerning  the  heavy  Irish  inunigration. 
It  finds  expression  in  what  the  Guardians  of  Liberty  have  been  preaching 
throughout  the  State  during  the  last  few  years. 

Mr.  Barnes  —  Mr.  Chairman,  may  I  interrupt  for  a  moment?  May  I  ask 
you,  sir,  how  the  Guardians  of  Liberty  or  the  foreign  voters  or  members  of 
the  State  are  discriminated  against,  or  any  other  organization  in  this  State, 
by  this  proposal? 

Mr.  Burkan  —  Tliey  are  not,  Mr.  Barnes;  but  in  an  argument  in  support 
of  your  proposition  this  afternoon  it  was  stated  that  your  amendment  was 
necessary  to  protect  us  from  the  menace  of  the  hordes  that  have  been  coming 
here  since  1880  from  foreign  shores  that  they  cannot  easily  assimilate;  they 
do  not  grasp  our  customs;  that  they  do  not  understand  our  principles;  that 
they  are  bringing  with  them  ideals  antagonistic  to  American  principles;  that 
they  are  not  in  sympathy  with  our  ambitions,  traditions  and  ideals  —  and  I 
am  here  to  refute  this  argument  and  to  show  that  the  gentleman  was  incorrect 
and  that  his  premise  is  false  and  that  his  statement  is  without  foundation. 
The  extent  and  the  kind  of  emigration  in  1865  were  the  causes  of  complaint 
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of  €k>yemor  Gardner,  of  Massachusetts,  in  his  inaugural  address,  because,  on 
page  9.78  of  the  ''Acts  and  Resolves  "  of  1855,  the  Gbvernor  begins  his  discus- 
sion of  the  immigration  problem  by  referring  to  the  immigration  to  this 
country  by  ten-year  periods,  pointing  out  that  from  1790  to  1800  it  was  small; 
that  from  1800  to  1810  the  immigration  was  small;  that  from  1810  to  1820  it 
was  small;  but  he  points  to  the  fact,  according  to  him,  that  from  1840  to  1850 
it  was  1,542,850.  The  reason  for  that  high  tide  of  immigration  is  clear  to  any- 
body who  will  stop  to  reflect  upon  conditions.  I  don't  know  how  much  of  it 
was  from  Ireland,  but  I  know  the  largest  part  was  from  the  Emerald  Isle  when 
thousands  of  mothers  and  fathers  with  their  little  children  fled  to  the  old 
Bay  State,  to  the  refuge  and  asylum  held  out  to  them  across  the  seas. 

Let  me  remind  you  of  the  recommendations  that  Governor  Gardner  and 
his  supporters  made  concerning  Irish  emigration:  they  recommended  an 
amendment  to  our  constitution  prohibiting  the  exercise  of  the  elective 
franchise  to  all  of  alien  birth,  qualified  by  naturalization,  till  they  had  resided 
in  the  United  States  twenty-one  years,  on  the  principle  that  the  Irishmen 
who  left  Ireland  in  '55  were  a  menace  to  our  principles.  They  recommended 
that  no  person  should  be  permitted  to  vote  who  could  not  read  and  write 
the  English  language. 

Do  you  know  that  they  disbanded  military  companies  which  had  enrolled 
among  its  members  persons  of  foreign  birth  ?  Do  you  know  that  they  officially 
declared  it  was  not  safe,  it  was  not  wise,  it  was  not  statesmanlike,  to  have 
any  such  men  in  these  militia  companies? 

Do  you  know  that  they  made  all  sorts  of  attempts  at  restrictive  legisla- 
tion and  they  made  it  an  offense  puni^able  by  fine  for  any  clerk  of  court  in 
Massachusetts  to  issue  naturalization  papers  to  any  man  of  this  alien  class? 

"  You  do  not  mean  it,"  say  you.  "  They  did  not  go  as  far  as  that !  "  Yes, 
they  did;  and  God  only  knows  how  far  they  would  have  gone  if  it  had  not 
been  for  a  single  thing. 

Soon  after  these  days  of  18i55  and  1856  there  came  the  call  to  arms,  and 
it  would  be  to  you  but  the  repetition  of  a  familiar  story  to  tell  the  history 
of.  the  Irish  and  the  Germans  and  other  "  despised  aliens  "  in  that  war  —  men 
who  were  not  wanted  in  times  of  peace,  but  who  were  most  welcome  recruits 
in  time  of  war.  Let  me  just  give  you  some  statistics  on  that 
line.  A  study  carried  on  from  official  records  of  the  nativity  of  337,800 
soldiers  shows  that  203,6^  were  bom  in  the  United  States  and  134,178  were 
foreign  born.  Of  the  134,178  foreign-born  soldiers,  19,985  were  born  in 
British  America;  14,000  were  of  English  birth;  12,000  were  bom  in  various 
countries  other  than  those  named;  36,000  were  bom  in  Germany,  and  51,000 
were  born  in  Ireland.  Just  as  in  those  days  of  stress,  storm  and  danger 
the  foreign  citizens  responded  to  the  call  to  the  colors  so  to-day  in  the  hour 
of  our  coimtry's  danger  or  need  the  hordes  that  came  here  would  make  the 
self-same  sacrifice  and  lay  down  their  lives  in  the  defense  of  the  Stars  and 
Stripes. 

iKow  that  was  the  situation  in  1856.  You  had  the  same  cry,  the  same  wail, 
and  the  same  prophecy  and  I  say  to  you,  Gentlemen  of  this  Convention,  that 
the  people  that  I  represent,  the  200,000  foreigners  or  those  of  foreign  birth, 
are  good  citizens,  and  they  answer  every  test  of  good  citizenship.  I  protest 
on  behalf  of  the  people  of  my  district.  They  are  people  who  have  come  from 
southern  Europe  —  Russians,  Austrians,  Italians,  Poles  —  but  in  every  in- 
stance they  have  not  been  found  wanting  in  their  loyalty  and  devotion  to  our 
institutions. 
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They  have  sent  to  this  Convention  Mr.  Potter,  lie  is  not  one  of  their  kind, 
but  they  know  he  was  qualified  to  represent  them  in  this  Convention.  They 
know  that  he  is  a  conservative;  they  know  that  he  is  a  reactionary;  they 
know  that  he  does  not  preach  doctrines  which  are  dangerous  to  our  institu- 
tions. They  did  not  betray  that  spirit  that  was  condemned  here.  Has  it 
been  shown  at  any  time  that  they  are  the  class  of  people  against  whom  there 
ought  to  be  restrictions,  limitations  and  curtailment  of  privileges  of  the  kind 
and  character  preached  by  the  gentleman  from  Ulster? 

Now,  gentlemen,  these  people  that  I  have  named,  this  underisable  element 
from  southern  Europe  is  filling  a  want  in  this  country.  They  are  taking  the 
places  of  the  Irishmen,  they  are  taking  the  places  of  the  Germans,  they  are  tak- 
ing the  places  of  the  Swedes,  and  of  the  other  elements  that  constituted  the 
immigration  up  to  1880.  They  are  tilling  your  soil,  clearing  the  forests,  they 
are  digging  your  trenches;  they  are  building  your  railroads;  they  are  con- 
structing your  buildings.  They  are  all  earnest;  they  are  all  industrious; 
they  are  sober,  honest  and  ambitious;  and  I  say  that  if  you  propose  to 
carry  this  amendment  upon  that  argument,  that  the  element  that  has  come 
here  since  1880  is  a  menace,  you  will  not  only  fail,  but  it  Will  furnish  an 
excellent  campaign  contribution  to  defeat  the  Constitution.  I  don't  believe 
that  it  was  seriously  intended  to  support  Mr.  Barnes'  proposition  by  an 
attack  upon  the  people  that  have  come  to  this  country  since  1880.  There  is 
absolutely  nothing  to  warrant  the  statements  that  have  been  made  here. 

Now  I  just  want  to  advert  for  a  mtwnent  to  the  proposition,  and  then  I 
will  subside.  If  there  has  been  a  demand  for  privilege  in  this  country,  if 
there  has  been  a  demand  for  immunity  on  the  part  of  the  working  classes,  I 
say  the  privileged  classes  are  responsible  for  that  condition.  Those  that  sow 
the  wind  must  reap  the  whirlwind.  For  years  the  wealthy  class,  the  influential 
and  powerful  class,  had  its  own  way.  Instead  of  treating  their  employees  in  a 
humane,  kindly,  and  considerate  spirit  as  they  would  treat  their  own  children, 
they  abused  the  trust  and  confidence  that  the  government  reposed  in  them. 
They  worked  these  people  long  hours,  took  unfair  advantage  of  them,  made 
their  lives  miserable  and  unbearable,  broke  them  in  spirit  and  in  strength,  and 
the  government  had  to  come  in,  not  only  in  the  State  of  New  York,  but  in 
almost  every  State  of  the  Union,  and  enact  laws  which,  I  say,  are  of  a  priv- 
ileged character,  intended  to  protect  and  which  do  protect  certain  elements  of 
our  citizenship,  against  the  greed,  cruelty  and  rapacity  of  another  element, 
but  no  complaint  can  be  urged  against  the  compensation  act,  the  employers 
liability  act,  and  all  the  other  acts  enacted  by  the  Legislature  for  the  protec- 
tion of  the  life,  limb  and  health  and  welfare  of  the  workers.  The  employers 
sought  to  force  the  issue,  and  finally  labor  and  those  philanthropists  who  are 
interested  in  labor  made  themselves  heard,  asserted  their  rights  and,  in  con- 
sequence, every  Legislature  in  every  State  of  the  Union  has  passed  laws 
sought  to  be  condemned  by  —  which  are  condemned  by  Mr.  Barnes,  if  not 
directly,  at  least  indirectly  by  this  proposed  amendment.  But  if  such  a  con- 
dition exists,  I  put  the  blame  upon  the  privileged  classes.  They  started  it 
by  abusing  their  power  and  responsibility. 

Mr.  Aiken  —  I  agree  with  the  proposer  of  this  amendment  that  our  idea 
of  it  depends  upon  our  viewpoint  of  the  function  of  government.  Fifty  years 
ago  when  Herbert  Spencer's  laissez-faire  theory  of  government  was  in  vogue 
it  might  have  been  all  right,  but  we  have  come  long  way  since  that.  The  idea 
that  social  legislation  is  a  function  of  government  has  grown  with  increasing 
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strength  in  all  the  nations  of  the  world.  It  is  not  only  in  (xermany  that  social 
legislation  is  a  function  of  government,  but  even  more  so  in  England,  the 
most  democratic  government  in  the  world.  Of  course  if  our  idea  of  govern- 
ment is  that  of  a  policeman  with  a  big  stick,  who  is  simply  to  keep  one  man 
from  treading  on  the  toes  of  another,  why,  this  theory  of  government  is 
proper;  but  if  you  go  beyond  that  and  look  at  the  government  as  a  means  of 
betterment  of  conditions  among  all  the  people,  why,  then  this  amendment 
should  be  adopted. 

Now  the  Anglo-Saxon  race  fought  long  for  the  principle  of  equality  before 
the  law,  and  that  has  long  since  been  established.  It  is  no  longer  an  issue,  at 
least  not  in  this  country,  since  the  Civil  War;  and,  except  for  slavery,  not  for 
a  hundred  years.  But  every  age  has  its  problems  and  it  is  not  a  pro])lem 
in  this  age  of  equality  before  the  law  but  greater  equality  of  economic 
conditions  and  opportunities.  And  we  must  all  realize  that  while  ther*^.  U. 
theoretic  equality  before  the  law,  in  actual  practice  there  is  not.  The  man 
of  power  and  of  wealth  and  of  influence,  even  before  a  court  of  justice,  has 
a  better  chance,  lie  can  hire  the  best  lawyers.  He  can  appeal  the  case.  He 
has  the  money  to  spend  to  wear  out  the  poor  man. 

I  take  it  that  one  of  the  functions  of  social  legislation  is  to  equalize,  is 
to  give  the  underdog  a  chance,  to  remedy  to  some  extent  the  natural  in- 
equalities that  exist.  And  so  these  laws  that  have  been  referred  to,  the 
laws  with  reference  to  labor,  eight-hour  laws,  and  the  workmen's  compensation 
laws,  and  all  the  laws  which  go  to  help  those  who  labor  and  those  who  have 
not  the  same  economic  advantages  as  ourselves  —  they  tend  to  equalize  the 
conditions  among  men. 

Now  the  Workmen's  Compensation  Law  has  been  used  here  as  an  illustra- 
tion and  it  is  a  good  illustration.  There  may  be  a  difference  of  opinion  — 
no  doubt  there  is  —  as  to  whether  the  Workmen's  Compensation  Low  grants 
a  privilege  to  a  class.  I  don't  think  it  does,  but  that  is  a  (juestion  for  argu- 
ment. But  I  would  agree  with  those  who  have  spoken  that  it  could  not 
have  been  enacted  if  this  clause,  and  this  alone,  on  that  subject,  was  in  the 
Constitution.  But  what  happened  with  the  Workmen's  Compensation  Law? 
The  Legislature  had  this  problem.  We  had  the  common-law  doctrine  of  the 
responsibility  of  the  master  for  his  servant's  acts  and  in  our  complicated 
system  of  manufacture  and  transportation  it  has  come  iibout  that  the 
master  may  be  held  liable  for  inadvertence  or  for  acts  which  even  the  most 
careful  men  could  not  avoid  and  the  result  was  that  all  employers  insured 
against  liability,  all  who  had  any  number  of  employees. 

So  the  Legislature  took  this  problem  up  and  they  said:  '"  We  will  make 
the  employers  insure  for  the  benefit  of  the  employees "  because  the  insur- 
ance companies  fought  those  cases  to  the  highest  courts,  and  as  we  all  know, 
it  was  only  in  a  small  percentage  of  cases  where  the  employee  obtained  any 
redress.  So  they  said,  "  We  will  make  the  employer  pay  a  little  more  insur- 
ance so  that  it  will  be  for  the  benefit  of  the  employee."  That  is  what 
happened.     Simply  compulsory  insurance  where  before  it  was  voluntary. 

And  what  is  the  result  of  that  legislation?  It  was  shown  in  the  Wain- 
wright  Commission's  investigation  that  out  of  every  hundred  dollars  which 
was  actually  paid  by  the  insurance  companies  for  losses  the  workman  got 
$37.  Sixty-three  dollars  of  the  $100  went  to  the  lawyers,  and  for  expenses. 
Now  the  workman  gets  every  dollar  that  the  insurance  company  pays.  He 
does  not  even  have  to  go  to  the  expense  of  a  lawyer  to  assert  his  rights 
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before  the  Compensation  Commission.  Now  I  say  that  that  was  a  great 
advance  in  solving  that  problem.  But  certain  gentlemen  say  that  the  Com- 
pensation Law  is  on  the  statute  books  and  this  amendment  is  as  to  what 
will  occur  hereafter.  But  how  about  amending  the  Workmen's  Compensation 
Law?     Here  are  42  groups  — 

Mr.  Barnes   (interrupting) — Will  the  gentleman  yield? 

The  Chairman  —  Will  the  gentleman  yield? 

Mr.  Aiken  —  Certainly. 

Mr.  Barnes  —  The  workmen's  compensation  provision  is  in  lli«;  Constitution. 

Mr.  Aiken  —  Certainly. 

Mr.  Barnes  —  This  will  not  interfere  with  it. 

Mr.  Aiken  —  But  how  about  futmre  legislation? 

Mr.  Barnes  —  The  workmen's  compensation  provision  is  in  the  Constitu- 
tion; it  is  in  Article  I,  Section  19,  I  think.  It  is  a  provision  of  the  Con- 
stitution. This  proposal  is  that  the  Legislature  shall  not  pass  any  bill  of 
a  certain  character.  It  can  in  no  way  affect  a  specific  provision  of  the  Con- 
stitution. 

Mr.  Aiken  —  Supposing  we  wish  to  extend  it  to  occupational  diseases? 

Mr.  Barnes  —  That  is  a  different  question. 

Mr.  Aiken  —  Could  that  be  done  under  this  amendment? 

Mr.  Barnes  —  I  think  not. 

Mr.  Aiken  —  There  is  more  reason  for  including  occupational  diseases  under 
a  law  of  this  kind  than  there  is  for  a  law  including  accidents  because  oc- 
cupational diseases  can  be  traced  directly  to  the  employment.  Years  ago  in 
the  prison  in  Auburn,  when  they  had  the  contract  labor  system,  they  ground 
pots  and  kettles.  The  workmen  there  who  were  engaged  in  that  would  last 
about  five  years,  if  they  kept  at  it  because  it  would  use  them  up ;  they  had  the 
grinder's  phthisis.  It  is  so  with  every  occupational  disease;  they  can  be  traced 
to  the  occupation  in  which  the  men  are  engaged,  and  there  is  more  justice  in 
occupational  disease  insurance  than  there  is  in  compensation  for  accidents. 
Now  shall  we  shut  that  off  bv  an  amendment  of  this  kind? 

Mr.  Ostrander  —  Will  the  gentleman  yield? 

The  Chairman  —  Will  the  gentleman  yield? 

Mr.  Aiken  —  Certainly. 

Mr.  Ostrander  —  I  am  sorry  to  interrupt,  but  I  hold  in  my  hand  an  example 
of  the  workmen's  compensation  law.  A  man  working  in  a  pulp  mill  was 
caught  in  an  unguarded  set  screw  and  the  muscles  of  his  forearm  were  torn 
across.  He  suffered  a  great  deal  of  pain,  and  several  weeks'  loss  of  time. 
His  employers  would  have  been  very  glad  to  settle  with  him,  but  he  was 
insured  and  after  many  months  the  commission  has  informed  him  that  they 
will  recommend  an  award  of  $14.22.  The  inquiry  is  whether  the  law  has 
worked  out  entirely  to  the  satisfaction  of  the  workman? 

Mr.  Aiken  —  The  law  may  be  imperfect.  It  may  have  to  be  amended.  That 
is  what  I  am  contending  for.  There  may  be  individual  cases  under  any  law 
which  may  be  unjust,  but  there  have  been  over  30,000  awards  in  this  State 
since  this  law  went  into  effect  and  the  men  have  received  the  amount,  not  in 
a  lump  sum,  but  from  week  to  week,  so  that  they  cannot  spend  it.  It  is  a 
matter  of  support  and  they  do  not  count  upon  the  community  for  support. 

Now  Dr.  Schurman  and  General  Wickersham  have  spoken  about  other 
privileges  which  have  been  granted  by  laws.  Let  me  call  the  attention  of  the 
Convention  to  one  that  this  Convention  itself  recognized  yesterday  and  that 
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is,  in  the  law  relative  to  suffrage  we  give  a  privilege  to  those  in  villages  and 
towns  of  less  than  five  thousand  inhabitants.  They  do  not  have  to  make  per- 
sonal application  for  registration  while  the  rest  of  the  State  does.  Now  it 
seemed  to  me  that  that  is  a  privilege  which  may  not  amount  to  very  much 
but  it  is  privilege. 

Mr.  Betts  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  question? 
The  Chairman  —  Will  the  gentleman  yield? 
Mr.  Aiken  —  Certainly. 

Mr.  Betts  —  Is  not  that  a  privilege  given  by  the  Constitution  and  is  not 
that  the  same  as  proposed  by  this  amendment? 
Mr.  Aiken  —  It  is  a  privilege. 

Mr.  Betts  —  That  is  the  point.  The  people  should  say  when  you  depart 
from  equality. 

Mr.  Aiken  —  You  take  the  National  government.  Here  is  the  income  tax. 
All  incomes  under  $4000  are  exempt.  There  is  a  privilege.  Of  course,  I  am 
a  Republican  and  I  believe  in  a  tariff,  but  I  don't  think  the  tariff  necessarily 
spreads  equally  all  over  the  country.  I  think  sometimes  the  lawyers  and  pro- 
fessors in  colleges  don't  get  much  benefit  from  it. 

Now  it  seems  to  me  that  it  is  unwise  to  pass  an  amendment  when  we  don't 
know  where  it  is  going  to  lead  and  I  just  want  to  call  attention,  not  in 
criticism  of  the  amendment,  but  to  the  14th  amendment  of  the  United  States 
Constitution.  That  was  passed  to  protect  the  Negro,  after  the  War,  and  the 
result  has  been  this:  Out  of  ^4  cases  which  had  been  decided  by  the  United 
States  Supreme  Court  on  the  14th  amendment  up  to  1910,  28  cases  were  where 
the  negro  had  appealed  to  this  provision  of  the  Constitution  and  in  five  cases 
he  received  relief.  But  out  of  those  604  cases,  312  cases  were  appeals  by 
corporations  which  invoked  the  provisions  of  the  14th  amendment.  So  the 
14th  amendment  which  was  passed  to  protect  the  Negro  has  really  become 
the  magna  charta  of  the  corporations.  Now  the  14th  amendment  may  be 
all  right  but  if  the  people  of  this  country  had  known  what  the  effect  of  the 
14th  amendment  would  be  do  you  think  that  Congress  and  the  Legislatures 
would  have  passed  it  for  that  purpose? 

Now,  it  seems  to  me  that  we  are  ruled  in  this  country  by  public  opinion. 
Every  opinion,  as  Mr.  Justice  Holmes  said  in  the  Noble  case,  tends  to  become 
a  law,  and  when  it  becomes  a  dominant  and  preponderant  opinion  of  the 
country  it  should  become  a  law.  And  the  Legislatures  are  the  mouth-pieces 
of  public  opinion  and  I  am  not  in  favor  of  muzzling  the  Legislatures. 
Mr.  Bockes  —  Mr.  Chairman. 
The  Chairman  —  Mr.  Bockes  is  recognized. 

Mr.  Bockes  —  As  a  member  of  the  Committee  on  Legislative  Powers,  I 
wish  to  say  a  few  words  in  favor  of  this  proposal;  at  least,  I  wish  to  tell  my 
own  experience  in  my  consideration  of  this  measure,  in  the  hope  that  it  will 
be  suggestive  to  some  other  delegates.  There  is  something  so  terse  and 
bristling  and  warlike  in  the  language  of  this  proposal  that  it  is  like  the 
strong  declaration  of  a  strong  man  anywhere  —  it  excites  one's  natural  hos- 
tility and  combativeness.  I  think  my  first  vote  was  a  very  violent  "No," 
but  when  I  came  to  think  over  this  proposal  afterwards  and  tried  to  explain 
it  to  someone  at  home,  I  found  myself  restating  it  in  language  something 
like  this :     "  The  purpose  of  this  proposal  is  to  prevent  the  Legislature  from 
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passing  laws  that  are  not  as  fair  to  all  as  they  are  to  any  one,  and  which 
are  not  as  fair  to  any  one  as  they  are  to  all." 

Now,  I  do  not  suppose  the  Committee  on  Legislative  Powers  is  particular 
about  the  precise  phraseology  of  this  measure  and  yet  that  seems  to  be  what 
brothers  Mr.  Aiken  and  many  of  the  gentlemen  who  oppose  it.  If  the  lan- 
guage is  so  far-reaching  as  they  suggest,  in  their  sense  of  limitation,  by  all 
means,  correct  it,  and  in  accordance  with  the  idea  which  the  Chairman  of 
the  Committee  has  explained.  It  is  a  far-reaching  proposal  in  another 
sense,  and  that  has  been  so  ably  explained  by  the  remarks  of  Judge  Clearwater 
this  afternoon  that  I  think  nothing  further  could  be  said  to  clarify  that 
matter.  In  other  words,  when  the  Committee  on  Legislative  Powers  came 
to  consitU  r  this  proposal  in  its  entirety  it  did  appear  to  that  committee  that 
it  was  part  of  the  duty  of  this  Convention  to  look  into  the  future  and  some 
of  us  looked  at  the  English  system  of  old-age  pensions  and  compulsory  in- 
surance and  free  doctors,  and  I  do  not  know  what  aU,  and  we  were  not 
pleased  with  what  we  saw  there,  and  we  said  we  wanted  to  prevent  the 
State  of  New  York  from  getting  into  the  condition  in  which  England  found 
herself  at  the  beginning  of  this  war. 

If  I  read  the  papers  aright,  it  is  a  fact  that  many,  if  not  a  considerable 
proportion,  of  the  ordinary  workers  of  England  had  become  habituated  to 
the  thought  that  the  government  was  going  to  take  care  of  them  and  of  their 
wives  and  children  if  anything  should  happen  so  that  all  they  had  to 
do  was  to  draw  their  wages  and  spend  them  in  drink  or  whatever  cheap  en- 
tertainment appealed  to  them.  Whereas,  in  France,  in  which  country,  if  I 
am  correctly  informed,  much  less  of  this  sort  of  special  privilege  has  been 
granted  by  law,  the  ordinary  workman  has  looked  forward  to  the  future  with 
a  view  of  always  having  his  savings  on  hand  to  provide  for  emergency,  with 
the  result  of  a  thrifty  and  continually  improving  people;  whereas  the  En- 
glish people,  according  to  my  reading,  were  at  that  time  in  much  less  for- 
tunate circumstances  a  year  ago.  Now,  as  some  one  has  stated,  people  may 
look  at  these  matters  in  different  ways,  but,  for  my  part,  I  do  not  want  to 
see  the  people  of  the  State  of  New  York  get  the  same  idea  of  relying  on  the 
government  that  the  people  of  England  had  a  year  ago. 

Now,  in  my  consideration  of  this  proposal  and  in  the  remarks  of  Dr. 
Schurman,  I  am  reminded  of  an  experience  of  mine.  I  had  the  honor  to  be 
a  member  of  the  Judiciary  Committee  in  the  Assembly  of  1914,  and,  as  I  re- 
member it,  the  very  first  bill  that  came  before  that  committee  for  a  vote 
was  a  bill  to  enable  some  doctor  who  had  committed  some  crime,  and  there- 
fore could  not  practice  under  the  law,  to  renew  his  practice  by  a  special  bill 
enacted  by  the  Legislature  of  the  State  of  New  York  for  his  special  benefit, 
because  he  had  some  powerful  family  and  political  influences  behind  him. 
And  from  that  time  on  —  I  do  not  assume  to  say  the  proportion,  but  a  large 
part  of  the  time  of  our  committee,  working  until  two  o'clock  in  the  morning, 
sometimes  and  frequently  going  at  it  at  nine  o'clock  again,  was  spent  in 
explaining  to  the  various  members  who  had  introduced  bills  the  reasons 
why  we  could  not  allow  special  privileges,  always  as  a  matter  of  courtesy, 
going  into  the  details  of  decent  and  respectable  argument  before  we  could 
turn  down  the  bill. 

Why  we  j?ot  so  tired  of  turning  down  requests  for  special  privilege  we 
took  turns.     Sometimes  one  would  turn   down  three  requests  and  another 
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would  turn  down  three,  and  so  on.  If  we  could  have  had  a  provision  like  this 
saying  that  the  Legislature  shall  not  allow  special  privilege  or  anything  that 
is  not  fair,  it  would  have  been  a  simple  matter.  We  could  have  said.  No, 
Mr.  So-and-so,  the  Constitution  provides  that  such  a  bill  as  this  cannot  be 
adopted  except  by  amendment  to  the  Constitution. 

Now  I  don't  want  to  go  into  an  elaborate  speech  because  I  have  not  given 
the  time  nor  attention  that  the  subject  deserves;  but  if  I  understand  the 
rules  under  which  we  are  working  now,  we  may  safely,  even  if  we  are  opposed 
to  a  bill  like  this,  we  may  advance  it  to  third  reading;  in  the  Assembly  they 
will  do  that  as  a  matter  of  courtesy,  advance  it  to  third  reading  so  that  any 
person  reporting  an  important  bill  may  have  the  members  recorded  on  it  one 
way  or  another. 

I  believe  that  a  matter  of  fundamental  importance  like  this  must  be  con- 
sidered by  the  members  of  this  Convention  as  a  serious  matter.  I  believe  this 
is  something  of  more  importance  than  to  get  in  such  statements  as  this, 
"  The  power  of  taxation  shall  never  be  suspended,  surrendered  or  contracted 
away."  (Laughter.)  I  believe  that  if  we  cannot  extend  the  courtesy  to  a 
matter  of  such  fundamental  importance,  of  such  vital  interest,  to  my  mind, 
to  the  future  of  the  State  we  might  get  along  again  to  that  State  road  problem 
ana  extend  it  somewhere  down  to  the  middle  of  Moose  Pond. 

The  Chairman  —  The  gentleman  from  New  York,  Mr.  Parsons. 

Mr.  Parsons  —  Mr.  Chairman,  I  offer  the  following  motion. 

The  Chairman  —  Mr.  Parsons  moves  to  strike  out  the  enacting  clause. 

Mr.  Parsons  —  I  understand  that,  pending,  will  be  taken  up  on  Monday 
evening. 

It  is  puzzling,  Mr.  Chairman,  to  find  out  just  what  we  are  to  discuss  under 
the  first  sentence  in  this  proposal,  the  sentence  which  says,  "  The  Legislature 
shall  not  pass  any  bill:  Granting  hereafter  to  any  class  of  individuals  any 
privilege  of  immunity  not  granted  equally  to  all  members  of  the  State." 

My  friend.  Judge  Clearwater,  this  afternoon,  was  led  by  that  language  to 
discuss  the  subject  of  immigration.  My  friend,  Judge  Hale,  was  led  by  the 
same  language  to  discuss  the  right  of  an  ex-President  of  the  United  States 
to  go  to  Ohio  and  criticize  the  Court  of  Appeals  of  this  State  there.  It 
reminds  me  very  much  of  the  parliamentary  situation  in  the  House  of 
Representatives  at  Washington,  when  the  House  of  Representatives  goes  into 
Committee  of  the  Whole  on  the  State  of  the  Union  on  an  appropriation  bill. 
When  the  House  is  in  that  parliamentary  situation,  anybody  can  discuss 
anything.     It  seems  to  have  been  done  here. 

I  have  been  told  that  this  phrase  that  in  the  mind  of  the  Chairman  of  the 
Committee  on  Legislative  Powers,  that  this  phrase  does  not  affect  the  police 
power,  and  yet  it  is  the  police  power  under  which  the  legislature  acts  in  all 
of  the  social  legislation  which  it  enacts,  and  I  presume  he  has  come  to  that 
conclusion  from  the  construction  put  upon  the  phrase  by  the  courts  of 
Oregon,  from  which  the  phrase  is  taken.  I  understand  that  this  language 
appears  in  the  Constitution  of  Oregon,  and,  parenthetically,  I  may  say,  that 
having  borrowed  it  from  Oregon,  it  is  not  surprising- to  me  that  the  gentleman 
now  is  for  direct  democracy  and  wants  the  people  to  vote  on  this  directly.  As 
I  understand  it  the  courts  of  Oregon  have  held  that  even  when  you  have 
this  phrase  in  your  Constitution  it  does  not  interfere  with  the  workmens' 
compensation  or  minimum  wage  legislation. 


1846 

But  I  presume,  and  I  am  therefore  going  to  argue  it  on  the  proposition, 
that  what  it  is  really  aimed  at  is  the  matter  of  social  legislation. 

Now,  I  am  also  puzzled  in  discussing  it  on  this  proposition,  which  seems 
to  be  very  much  in  the  mind  of  Mr.  Bockes,  that  this  be  submitted  to  the 
people,  and  yet  according  to  my  recollection  there  is  pending  before  one  of 
of  the  committees  here,  introduced  by  the  Chairman  of  the  Conunittee  on 
Legislative  Powers,  an  amendment  which  would  prevent  the  people  from 
voting  on  any  constitutional  amendment  except  once  every  ten  years. 

Mr.  Barnes  —  Mr.  Chairman,  will  the  gentleman  allow  me  to  interrupt 
him  a  moment? 

Mr.  Parsons  —  Very  gladly. 

Mr.  Barnes  —  Have  you  a  copy  of  that  amendment  before  you  ? 

Mr.  Parsons  —  No,  not  right  before  me. 

Mr.  Barnes  —  The  Legislature  may  submit  to  the  people  the  question  of 
holding  a  Constitutional  Convention  at  any  time,  and  it  automatically  recurs 
every  ten  years.    It  is  provided  to  make  the  recurrence  more  certain. 

Mr.  Parsons  —  But,  in  the  meantime,  no  amendment  to  the  Constitution 
can  be  made.     I  am  correct  in  that,  am  I  not,  Mr.  Barnes? 

Mr.  Barnes  —  That  is  true. 

Mr.  Parsons  —  So  that  instead  of  submitting  these  questions  from  time  to 
time  the  effect  might  work  out  that  they  would  only  be  submitted  once  in 
every  ten  years. 

Now  the  Committee  has  offered  through  its  Chairman  amendment  striking 
out  the  word  "  minimum  "  in  the  last  line,  last  paragraph,  which  would  pro- 
hibit the  Legislature  from  passing  any  bill  "  establishing  a  minimum  wage 
for  service  to  be  paid  to  any  employee  by  a  private  employer  ".  So  as  to  read 
prohibiting  the  Legislature  from  "  establishing  a  wage  for  a  service  to  be 
paid  to  any  employee  by  a  private  employer." 

But  the  people  have  already  favored  having  the  Legislature,  under  certain 
conditions,  pass  such  and  it  is  in  the  Constitution,  in  section  1  of  article  12 
there  is  a  provision  that  "  the  Legislature  may  regulate  and  fix  the  wages 
and  salaries,  hours  of  work  or  labor  and  make  provision  for  the  welfare  and 
safety  of  persons  employed  by  the  state,  town,  village  or  other  civil  division 
of  the  state,  or  by  any  contractor  or  sub-contractor  performing  work,  labor 
or  services  for  the  state  or  for  any  county,  city,  town,  village  or  other  civil 
division  thereof."  The  employee  and  the  contractor  or  sub-contractor  is  in  the 
service  of  a  private  employer. 

Now,  it  is  sought  by  this  amendment  to  interfere  with  that  proposition, 
something  on  which  the  people  have  already  voted  and  declared  themselves. 

Mr.  Barnes  —  Mr.  Chairman,  may  I  interrupt  once  more?  It  says  there, 
that  is  paid  by  the  State.  You  have  already  read  it;  the  person  is  employed 
and  paid  by  the  State.  The  contractor  does  not  in  any  way  change  it,  as 
to  who  is  the  real  employer.    It  is  not  a  private  employer. 

Mr.  Parsons  —  But  it  ie,  legally.  The  State  is  not  the  employer.  The  con- 
tractor is  the  employer. 

Now  as  I  listened  to  the  very  interesting  address  made  by  the  chairman 
of  the  Committee  on  Legislative  Powers,  I  understood  him  to  make  for  the 
point  that  we  should  nofr  be  Prussianized,  and  to  suggest  that  the  start  of 
our  Efocial  legislation  came  from  Germany.  It  did  not  come  from  Germany, 
but  came  from  England.    The  man  whose  life  was  most  identified  with  social 
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legislation  dm  lug  the  19th  century  was  Lord  Ashley,  the  7th  Earl  of  Shaftes- 
bury, and  whoi  he  started  his  work  they  were  first  legislating  as  to  the 
chimney-sweepers,  the  little  chimney-sweeps.  In  1817  the  Parliament  ap- 
pointed a  select  committee,  and  it  is  said  in  Earl  Shaftesbury's  Life  ''The 
printed  report  reveals  how  children  of  a  suitable  size  were  stolen  for  the 
purpose,  sold  by  their  parents,  inveigled  from  work-houses,  or  apprenticed  by 
poor  law  guardians,  and  forced  up  narrow  chimneys  by  cruel  blows,  by  prick- 
ing the  soles  of  the  feet,  or  by  applying  wisps  of  lighted  straw.  The  food  and 
lodging  of  these  children  (some  of  them  little  girls) ;  their  sores  and  bruises; 
their  peculiar  diseases,  the  occasional  death  of  some  of  them  from  suffocation, 
the  physical  and  moral  ruin  for  life  of  the  survivors  *' — all  this  was  set  forth 
in  the  report.  The  result  was  that  the  Parliament  legislated  to  protect  the 
chimney-sweepers.  At  first,  I  believe  it  did  not  go  very  far  and  later  it 
practically  eliminated  the  system. 

At  that  time  the  situation  in  the  cotton  mills  was  very  bad.  There  was 
a  letter  written  by  Robert  Southey,  the  poet,  to  Lord  Ashley  in  1835,  many 
years  before  Bismarck  made  the  address  referred  to  this  afternoon.  That  was 
while  slavery  still  existed  in  this  country;  and  in  that  letter  Southey  said, 
"  They  who  grow  cotton  are  merciful  taskmasters  in  comparison  with  those 
who  manufacture  it.  Robert  Hildyard  (whom  you  know)  told  me  the  other 
day  that  Marshall,  the  Member  for  Leeds,  showed  him  one  of  his  manufac- 
tories, and  upon  his  remarking  the  extreme  delicacy  of  the  children,  replied 
they  were  consumptive,  that  a  great  proportion  of  them  never  reached  the 
age  of  twenty,  and  that  this  was  owing  to  the  flew  with  which  the  air  was 
always  filled.  He  spoke  of  this  with  as  little  compunction  as  a  General  would 
calculate  the  probable  consumption  of  lives  in  a  campaign  ",  and  England 
legislated  as  to  that. 

I  think  it  was  in  1846  that  the  great  discussion  took  place  in  Parliment 
about  limiting  the  hours  of  labor  of  children  —  the  ten-hour  bill,  as  it  was 
called.  It  split  up  the  parties  and  finally  was  carried.  Macaulay  spoke  in 
favor  of  it  in  a  very  brilliant  and  interesting  speech,  and  interesting  for  this 
reason,  that  when  you  read  it  you  will  find  in  it  every  argument  that  is  now 
made  against  any  social  legislation. 

But  what  I  particularly  wish  to  call  attention  to  is  this:  The  argument 
had  been  made  that  if  they  did  limit  the  hours  of  labor  of  children,  England 
could  not  compete  with  Germany;  that  in  12  hours  a  child  could  do  more 
work  than  in  ten,  and  therefore  that  it  was  economically  disadvantageous 
for  England  to  pass  any  such  legislation.  And  Macaulay  brushed  that  aside 
because  he  said  while  that  might  be  true,  still  in  the  long  run  the  nation 
which  allowed  its  people  to  work  the  reasonably  shorter  hours  would  be  the 
stronger  nation,  and  this  is  what  he  said :  "  Never  will  I  believe  that  what 
makes  a  population  stronger,  and  healthier,  and  wiser,  and  better,  can  ulti- 
mately make  it  poorer.  You  try  to  frighten  us  by  telling  us  that,  in  some 
German  factories,  the  young  work  seventeen  hours  in  the  twenty-four,  that 
they  work  so  hard  that  among  thousands  there  is  not  one  who  grows  to  such 
a  stature  that  he  can  be  admitted  into  the  army;  and  you  ask  whether,  if 
we  pass  this  bill,  we  can  possibly  hold  our  own  against  such  competition  as 
this?  Sir,  I  laugh  at  the  thought  of  such  competition.  If  ever  we  are  forced 
to  yield  the  foremost  place  among  commercial  nations,  we  shall  yield  it,  not 
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to  a  race  of  degenerate  dwarfs,  but  to  some  people  pre-eminently  vigorous  in 
body  and  mind." 

Mr.  Barnes  —  Mr.  Chairman,  may  I  interrupt  again  ? 

Mr.  Parsons  —  Certainly. 

Mr.  Barnes  —  Do  you  understand  that  this  proposal  prevents  legislation 
of  this  character? 

Mr.  Parsons  —  Mr.  Bockes  says  it  does. 

Mr.  Barnes  —  I  do  not  so  understand  it. 

Mr.  Parsons  —  Well,  I  think  the  people  so  understand  it. 

Mr.  Barnes  —  That  might  be. 

Mr.  Parsons  —  Well,  if  there  is  so  much  doubt  about  it  then  it  ought  not 
to  be  enacted. 

Mr.  Barnes  —  Just  one  moment.  There  is  no  doubt  about  the  proposition; 
if  you  will  read  it  carefully  yuu  will  see  it  does  not  do  anything  of  that 
character. 

Mr.  Parsons  —  Well,  Mr.  Barnes,  with  all  due  respect,  the  very  discussion 
which  has  taken  place  here  to-day  shows  that  there  is  a  great  deal  of  doubt 
about  it;  therefore  I  shall  discuss  it  on  the  idea  that  it  is  really  aimed  at 
that  legislation.    Mr.  Aiken,  a  deputy  attorney-general,  so  understands  it. 

Now,  what  is  the  situation  of  Germany  to-day? 

Some  years  ago  England  was  agitating  for  a  change  in  her  tariff  policy, 
and  that  focused  the  attention  of  her  citizens  upon  Germany  where  there 
had  been  a  protective  tariff  policy  —  a  protective  tariff  worked  out  with  the 
greatest  care  and  this  is  what  an  English  student  writes  of  the  present  pro- 
visions to-day  for  the  workmen  in  Germany.  You  may  think  the  picture  is 
overdrawn,  but  we  will  see  what  its  consequences  are.  "  Is  the  workman 
without  employment?  All  that  mimicipal  and  associated  effort,  skilfully 
co-ordinated  and  efficieutly  directed,  can  do  to  find  him  work  is  promptly 
done.  For  the  workless  man  who  thinks  he  can  better  his  prospects  in  a 
new  home  the  Ilerbcrge  and  the  Relief  Station  exist,  and  they  offer  the 
traveller  hospitable  lodging  and  food  by  the  way.  To  the  needs  of  the 
miscellaneous  crowd  of  unemployed  whose  love  of  steady  industry  is  not 
always  above  siinpicion,  laltor  colonies,  conducted  both  on  industrial  and  agri- 
cultural lines,  minister  in  their  special  way.  In  the  towns  exceptional 
seasonable  distress  is  more  and  more  met  by  the  provision  of  public  works. 
To  encourage  the  provident  a  method  of  insurance  against  worklessness 
has  been  introduced  in  some  towns. 

**  Does  the  workman  wish  to  change  his  dwelling?  The  municipality  has 
a  house  agency  of  its  own,  at  which  all  desired  information  and  help  can 
be  obtained  without  charge.  Does  he  wish  to  buy  or  build  a  house  for 
himself?  Public  funds  of  various  kinds  —  state,  municipal,  insurance,  phil- 
anthropic—^  are  available,  and  many  millions  of  pounds  have  already  been 
advanced  in  this  way. 

"  Is  money  wanted  on  loan  ?  The  municipality  acts  as  pawnbroker,  and 
offers  prompt  relief,  with  absolute  assurance  of  fair  dealing. 

**  Is  the  workman  in  difficulty  from  want  of  friendly  advice?  There  is  no 
subject  under  the  sun  upon  which  the  Municipal  Information  Bureau  is  not 
prepared  to  counsel  him. 


1849 

''Have  capital  and  labor  fallen  out?  In  the  Industrial  Courts  are 
offered  facilities  for  settling  their  disagreements  expeditiously  and  without 
cost. 

"Or,  again,  does  sickness  throw  its  shadow  over  the  worker's  home?  The 
gloom  is  relieved  owing  to  the  fact  that  the  needs  of  wife  and  children  are 
supplied  by  the  insurance  fund  to  which  he  has  contributed  during  health. 
So,  too,  in  the  event  of  accident,  liberal  allowances  come  from  the  same 
^urce,  however  long  the  incapacity  may  last.  In  addition,  there  are  well- 
ordered  public  hospitals  and  convalescent  homes,  to  which  every  rate-paying 
citizen  may  go  for  nursing  and  rest;  and,  better  still,  there  is  the  wonderful 
system  of  healing  agencies  which  has  been  set  up  by  the  insurance  authori- 
ties, and  which  is  at  the  disposal  of  all  insured  workers,  of  any  age  and  of 
either  sex. 

"Has  the  last  scene  of  all  in  life's  strange  eventful  history  come  —  the 
ai?e  of  decay  and  helplessness?  A  pension  awaits  the  weary  time-expired 
soldier  of  industry,  a  pension  not  large,  nor  yet  as  large  as  it  might  be, 
but  a  welcome  supplement  to  his  own  savings  or  to  the  sacrifice  of  child- 
ren or  relatives." 

OSTow  a  German  authority,  a  large  landed  proprietor,  who  is  the  Prussian 
minister  of  commerce,  said  some  years  ago  that  he  felt  bound  to  the  declara- 
tion that  he  was  well  aware  that  the  condition  of  industrial  wage  earners 
had  on  the  whole  become  better  in  the  course  of  recent  decades,  and  that 
with  some  industries  and  classes  of  workmen  the  improvement  has  been  quite 
considerable  —  altogether  apart  from  the  blessings  which  can  hardly  be  over- 
estimated of  the  insurance  against  sickness,  accident,  old-age  and  infirmity  — 
the  Bismarck  insurance. 

Some  years  ago  there  was  a  Professor  of  Economics  at  Harvard  named 
Ashley.  He  is  now  professor,  I  think,  in  the  University  of  Birmingham. 
He  has  written  a  book  on  the  rise  of  the  German  working  classes,  and  he 
was  led  to  his  study  in  order  to  ascertain  the  effect  which  the  protective 
tariff  had  had  on  Germany.     In  it,  he  says,  as  to  the  condition  in  Germany : 

"There  is  now  a  very  marked  contrast  between  the  physical  condition  of 
the  inhabitants  of  London  and  all  other  large  English  towns,  and  those  of 
Berlin  and  all  other  large  German  towns.  The  German  towns  contain  a  much 
larger  proportion  of  tall,  well-developed  men  and  women  than  do  the  English 
towns,  and  in  no  large  German  towns  is  it  possible  to  find  such  masses  of 
undersized,  ill-developed  and  sickly-looking  people  as  are  to  be  found  in  the 
poorer  districts  of  London,  Manchester,  Liverpool,  Birmingham,  and  all  other 
lai'ge  British  towns." 

There  was  a  man  named  Shadwell,  who  made  a  study  of  efficiency,  a 
comparative  study  between  England,  Germany  and  the  United  States.  He 
was  interested  in  his  tariff  question  also  and  he  said  of  Germany: 

"  It  is  a  wonderful  achievement  in  which  every  unit  has  played  a  part, 
and  the  spirit  which  has  brought  it  about  is  the  spirit  of  duty  and  work. 
Here  is  the  explanation  of  the  two  remarkable  facts  that  a  comparatively 
poor  country,  laboring  under  considerable  natural  disabilities,  has  raised 
itself  to  the  very  front  rank  of  industrial  productivity,  and  that  its  poorer 
classes  though  far  less  favoured  by  circumstances,  yet  maintain  a  higher  level 
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of  well-being  and  a  far  higher  level  of  vitality  than  those  of  its  wealthier 
rivals. 

"  The  broad  difference-  with  the  Germans  is  that  they  put  more  brains  and 
more  trouble  into  the  task ;  and  in  particular  they  think  it  a  good  investment 
to  apply  both  to  the  prevention  of  pauperism.  Hence  the  State  Insurance 
and  the  poor  law  outdoor  relief,  which  must  be  taken  together.  They  are 
largely  responsible  for  the  absence  of  misery  and  squalor  in  the  mass, 
which  strikes  every  observer,  as  compared  with  England  and  the  United 
States." 

Now  we  know  that  in  1909,  Mr.  Bockes, —  not  before  that,  or  1908, — 
England  started  on  a  system  of  social  insurance.  I  will  give  you  the  evidence, 
gathered  fortimately  before  the  War,  of  people  who  had  studied  ttie  subject, 
to  show  what  the  result  of  this  decried  system  of  Bismarck's  had  achieved 
in  Germany. 

Now  I  am  going  to  read  how  they  feel  about  it  in  Grermany  and  I  shall 
quote   from   a   man   who   is   the   protagonist   of   this   social   legislation    in 
England  —  Lloyd-George.     A  few  years  ago  it  was  conunon  to  decry  Lloyd- 
George,  but  to-day  he  holds  the  most  important  post  in  the  British  ministry; 
he  is  the  Minister  of  War  Munitions.     Speaking  on  the  budget  in  Parliament 
on  April  29th,  1909,  he  said,  in  regard  to  insurance  against  invalidity,  etc: 
**  Wherever   I   went  in  Germany,   north  or   south,   and  whomever   I  met, 
whether  it  was  an  employer  or  a  workman,  a  Conservative  or  a  Liberal,  a 
Socialist  or  a  Trade  Union  Leader  —  men  of  all  ranks,  sections  and  creeds,  of 
one  accord  joined  in  lauding  the  benefits  which  have  been  conferred  upon 
Germany  by  this  beneficent  policy.     Several   wanted   extensions,   but  there 
was  not  one  who  wanted  to  go  back.    The  employers  admitted  that  at  first 
they  did  not  quite  like  the  new  burdens  it  cast  upon  them,  but  they  now 
fully  realized  the  advantages  which  even  they  derived  from  the  expenditure, 
for  it  had  raised  the  standard  of  the  workman  throughout  Germany.     By 
removing  that  element  of  anxiety  and  worry  from  their  lives  it  had  improved 
their  efficiency." 
Mr.  Bockes  —  Will  the  gentleman  yield  for  a  question? 
The  Chairman  —  Will  the  gentleman  yield? 
Mr.  Parsons  —  Certainly. 
The   Chairman  —  Mr.  Bockes. 

Mr.  Bockes  —  Don't  you  think  it  is  an  entirely  different  matter  to  relieve 
an  individual  from  responsibility  in  an  autocracy  like  Germany  than  in  an 
independent  government? 

Mr.  Parsons  —  No,  I  do  not.  I  do  not  think  the  autocracy  has  anything 
to  do  with  it. 

Now  I  wish  to  compare  the  situation  in  Germany  with  the  situation  in 
the  State  of  New  York.  In  the  year  ending  September  30,  1913,  the  last 
year  of  which  the  statistics  have  been  published,  the  number  of  poor  persons 
in  the  State  of  New  York  supported  in  county  almshouses  and  in  city  and 
town  almshouse  institutions  and  those  receiving  temporary  relief  in  the 
several  counties  of  the  State  was  403,991  and  the  cost  was  $8,401,318.43. 
That  had  been  an  increase  of  24  per  cent,  in  number  and  37  per  cent,  in 
expenses  since  1913.  In  the  twenty  years  from  1890  to  1910  the  number 
increased  from  $175,341  to  $325,653  and  the  expenses  increased  from 
$3,319,865.35  to  $6,096,958.95.     The  increase  in  numbers  as  well  as  the  in- 
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crease  in  expense  was  86  per  cent.,  but  the  population  only  increased  52  per 
cent.  What  happened  in  Germany  in  twenty  years?  The  commitments  to 
the  poor  and  work  houses  of  Prussia  were  fewer  by  ,50  per  cent,  than  twenty 
years  before  although  the  population  of  Prussia  had  increased  22  per  cent. 
Prussia  with  an  increase  in  population  had  cut  the  number  of  poor  persons  in 
half,  and  we,  with  an  increase  in  population,  had  still  more  greatly  increased 
the  number  of  the  poor. 

Now  the  argument  is  made  that  this  sort  of  thing  demoralizes  the  work- 
man. Now  that  is  not  the  testimony.  In  these  things  we  should  not  trust 
to  probabilities.  We  should  investigate  for  ourselves  and  go  to  those  who 
have  investigated.  Now  one  of  those  authors  that  I  quoted  from  before 
says:  "Moreover,  to  the  possible  plea  that  such  a  policy  is  incompatible 
with  the  spirit  of  self-reliance  and  the  cultivation  of  strong  individualities, 
the  best  answer  is  that  by  the  consent  of  all  of  us,  Germany  is  doing  its 
own  work  in  the  world  —  and,  as  we  are  apt  to  think,  some  of  ours  as  well  — 
and  is  doing  it  exceeding  well."    That  was  by  an  Englishman  before  the  war. 

One  of  the  delegates  in  coming  to  the  Convention  some  months  ago  told 
me  that  he  had  a  very  interesting  experience,  that  the  train  which  brought 
him  here  was  all  decorated  with  flags  and  there  were  people  out  at  the 
stations  and  the  reason  was  that  the  engineer  of  the  train  had  completed  50 
years  of  service;  that  was  his  last  run  and  he  was  to  retire  on  a  pension. 
Was  he  demoralized?  Our  great  corporations  are  providing  pension  systems 
for  their  employees  —  to  demoralize  them  ?     No,  to  increase  their  efficiency. 

Now  I  am  not  arguing  now  for  any  particular  proposition,  but  it  does  seem 
to  me  that  with  the  illustrations  that  are  before  us  of  what  has  happened 
elsewhere  we  should  not  put  into  the  Constitution  something  which  shall 
prevent,  as  time  goes  on,  our  working  out  carefully,  conservatively,  these 
problems. 

This  afternoon  Judge  Clearwater  warned  us,  those  of  us  who  might  be 
living  when  another  Constitutional  Convention  comes  twenty  years  hence, 
as  to  what  the  situation  then  might  be,  if  we  did  not  pass  this  amendment. 
But  my  view  of  that  situation,  if  we  should  pass  this  amendment,  if  it 
means  what  some  of  those  who  favor  it  say,  is  a  very  different  one.  I 
believe  that  with  this  strong  trend  that  there  is  towards  social  legislation, 
achieving  benefits  —  because  the  facts  show  it  —  you  canot  deny  it  —  if  you 
should  put  a  restrictive  clause  in  the  Constitution  preventing  such  legisla- 
tion, the  day  of  constitutional-limitation  government  in  this  State  might  be 
over.  No,  I  look  forward  to  a  world  twenty  years  hence  which  will  have 
made  progress  and  which  will  have  made  progress  directly  along  these  lines. 

I  appreciate  that  in  the  country  districts  these  problems  do  not  press 
heavily,  but  those  of  us  who  live  in  the  crowded  cities,  who  have  some 
experience  with  conditions  there,  who,  like  Mr.  Wickersham  this  afternoon, 
so  long  associated  with  the  Association  for  the  Improvement  of  the  Condition 
of  the  Poor  in  New  York,  spoke  from  experience  —  we  realize  that  there  must 
be  gradual  development  along  these  lines.  I  do  not  wish  to  frighten  the 
Convention,  but  I  believe  that  twenty  years  hence  we  will  have  risen  to  the 
point  of  a  living  wage  —  yes,  a  living  wage  —  taking  the  position  that  the 
State  not  only  will  not  allow  anyone  to  work  under  unsanitary  conditions 
and  for  too  many  hours  a  day,  but  also  will  not  allow  anyone  to  work  for 
wages  that  will  not  enable  him  to  subsist  healthily  and  will  not  allow  em- 
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ployerB  to  compete  for  labor  to  receive  a  wage  upon  which  labor  cannot  live 
healthily.  We  will  have  that.  By  the  way  that  is  not  a  German,  a  Prussian 
scheme.  That  is  an  Anglo-Saxon  scheme.  They  have  no  minimum  wage  in 
Germany.  The  living  wage  comes  from  New  Zealand,  Anglo-Saxon  New 
Zealand,  Anglo-Saxon  Australia,  Anglo-Saxon  England  and  Anglo-Saxon 
parts  of  the  United  States,  for  it  is  already  in  nine  states.  It  is  even  in  the 
Btate  of  Oregon,  from  which  a  part  of  this  paragraph  was  obtained.  I 
believe  that  not  only  will  we  have  that  but  we  will  go  the  point  of  having 
insiu'ance  of  workers  against  sickness  and  against  old  age  and  that  it  will 
not  demoralize  them,  but  that  it  will  relieve  their  anxieties  and  bring  us 
healthier,  happier  and  more  contented  people. 

The  Chairman  —  The  gentleman  from  Erie,  Mr.  Sears. 

Mr.  Sears  —  Mr.  Chairman,  I  am  far  from  desiring  to  appear  as  a  sup- 
porter of  special  privilege.  I  fully  recognize  the  sincere  effort  of  the  gentle- 
man from  Albany  in  offering  for  our  consideration  this  amendment  to  bring 
about  the  democracy  of  liberty,  equality  and  fraternity.  Nevertheless,  I 
earnestly  oppose  the  adoption  of  his  amendment. 

I  have  no  intention  of  following  the  lead  of  Mr.  Barnes,  Mr.  Schurman 
and  Judge  Clearwater  into  a  philosophic  dis^'ussion  of  the  rights  and  privi- 
leges of  the  citizens.  I  propose  rather  to  consider  the  measure  as  a  working 
enactment  and  as  such  I  am  opposed  to  it  because  I  believe  it  to  be  both 
impractical  and  unnecessary. 

As  we  look  about  us  upon  this  social  organization  of  ours  we  see  a  host 
of  inequalities  and  privileges  and  immunities.  And,  in  my  judgment,  we 
will  continue  to  see  them  as  long  as  the  State  endures.  We  see  not  only  the 
privileges  granted  to  the  working  classes  to  alleviate  their  condition,  but 
we  see  privilege  in  the  hands  of  the  capitalist  and  employer.  We  have 
heard  a  somewhat  detailed  statement  from  Mr.  Wagner  of  the  enactments 
in  the  interest  of  social  justice,  to  use  the  popular  phrase,  and  I  do  not 
intend  further  to  discuss  it,  except  to  say  that,  in  my  judgment,  the  great 
mass  of  it  has  been  beneficent  and  has,  T  am  sure,  the  approval  of  the  whole 
people,  a  fact  which  makes  me  regret  the  political  color  which  Senator 
Wagner  attempted  to  give  to  this  class  of  legislation. 

But,  aside  from  this,  we  see  corporations  enjoying  privileges  granted  to 
them  by  special  act  —  franchises  not  only  to  be  a  corporation  but  to  exercise 
rights  denied  to  all  the  other  members  of  the  State.  These  are  certainly 
privileges  and  immunities  within  the  first  subdivision  of  the  proposal.  We 
see  classes  of  individuals  relieved  from  jury  duty,  others  relieved  from  mili- 
tary service,  women  denied  the  right  to  vote.  We  know  of  classes  of  citi- 
zens who  are  granted  licenses  to  carry  on  their  respective  businesses;  for 
example,  saloonkeepers  enjoying  the  ownership  of  a  license,  the  number  of 
which  is  limited  so  that  no  further  licenses  are  procurable  by  other  persons. 
We  have  whole  classes  of  citizens  exempted  from  the  provisions  of  the  Sun- 
day laws.  We  ourselves  as  members  of  this  body  enjoy  an  immunity  from 
arrest. 

Now  I  admit  that  some  of  these  inequalities  may  not  come  strictly 
within  the  inhibitions  of  this  act  Hbut  most  of  them  do.  And  they  are  re- 
ferred to  here  to  show  how  impossible  it  will  be  to  restore  that  democracy 
of  equality  which  is  the  ideal  of  the  introducer  of  this  measure.  Why,  Mr. 
Chairman,  no  longer  ago  than  this  very  morning  we  approved  a  measiue 
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^wMch  expressly  authorized  the  Legislature  to  grant  immunity  from  tax- 
ation when  included  in  a  general  law  and  passed  by  a  two-thirds  vote.  We 
have  not  yet  reached  the  condition  where  we  can  legislate  equality  into 
society. 

The  supporters  of  this  measure  say  that  they  are  not  seeking  an  abso- 
lute prohibition  of  privilege  but  only  a  prohibition  of  legislative  acflon. 
Of  course,  that  is  as  far  as  prohibition  can  go.  No  one  would  deny  to  the 
people  the  right  to  amend  this  Constitution.  We  are  trying  in  this  Con- 
vention to  frame  a  working  Constitution,  not  one  which  is  so  bad  that  it  can 
be  defended  only  by  the  fact  that  amendment  or  repeal  is  possible.  Are  the 
supporters  of  the  measure  so  enamored  of  the  referendum  that  they  would 
do  away  with  respective  government  in  this  respect  and  add  to  direct 
primaries  these  numerous  plebiscites?  Are  we  to  have  the  doctrine  of 
constitutional  recall  whenever  classification  is  necessary  or  expedient  either 
under  the  police  or  the  taxing  powers?  Such  a  proposal  can  be  justified 
only  on  the  principle  that  representative  government  has  failed,  and  yet  this 
same  proposal  is  urged  by  those,  who,  I  am  sure,  would  be  among  the  last 
to  declare  their  opposition  to  direct  control  by  the  electors  in  the  form  of 
direct  primaries  or  in  the  form  of  the  initiative  and  the  referendum. 

Now,  let  me  turn  to  the  second  subdivision.  Under  this,  public  money  — 
that  is,  money  raised  by  taxes  —  can  be  paid  out  only  for  three  purposes ;  for 
the  purchase  of  materials;  for  the  payment  for  services,  or  in  recognition  of 
services.  This  is  a  direct  prohibition  on  all  other  payments.  I  pass  over  the 
fact  that  there  is  a  prohibition  seemingly  against  the  purchase  of  real  estate, 
because  that,  of  course,  must  be  an  oversight  and  easily  subject  to  amend- 
ment. But  three  classes  of  payments  occur  to  me  which  would  be  prevented 
absolutely  if  this  amendment  became  a  part  of  our  Constitution: 

First,  The  State  and  municipalities  are  denied  the  right  to  appropriate 
money  to  pay  for  their  tortious  acts.  Some  little  time  ago  an  accident 
occurred  at  Syracuse  on  the  Fair  Grounds  where  an  automobile  ran  off  the 
track  and  several  persons  were  injured.  There  was  no  statute  under  which 
these  persons  were  entitled  to  recover  damages  against  the  State.  An  act 
was  passed,  however,  allowing  them  to  present  and  prosecute  their  claims 
in  the  Court  of  Claims.  That  statute  recognized  the  responsibility  of  the 
State  for  its  torts  and  allowed  the  State  to  pay  its  money  to  those  individuals. 
Under  this  second  subdivision,  that  could  not  be  done.  So  in  the  case  of 
damage  claims  against  municipalities  there  is  a  prohibition  in  this  provision 
against  the  appropriation  of  money  for  the  purpose  of  paying  those  damage 
claims. 

Second,  The  State  could  not  recognize  its  responsibility  and  pay  persons 
whose  claims  rest  not  in  legal  right  but  in  a  moral  obligation  and  in  justice. 
For  example,  in  the  case  of  Matter  of  Borup,  182  N.  Y.,  a  property  owner 
was  injured,  that  is,  his  property  was  damaged  by  the  change  of  grade  of  the 
street  upon  which  the  property  abutted.  There  was  no  statute  allowing 
such  person  to  recover  for  the  damage  to  his  property  and  under  the  common 
law  no  such  right  of  action  exists  but  a  statute  was  passed  which  enabled  the 
municipality  to  pay  that  individual  property  owner  for  the  damages  which  had 
been  caused  to  his  property  by  the  act  of  the  municipality  in  changing  the 
grade,  and  the  Court  of  Appeals  said,  that  "  while  there  was  no  legal  right 
to  damages,  prior  to  the  act  in  question,  yet  the  claim  of  the  property  owner 
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to  compensate  him  for  the  injury,  was  founded  in  equity  and  justice  and 
it  was  competent  for  the  Legislature  to  recognize  the  justice  of  such  a  claim 
by  making  it  obligatory  for  the  town  to  pay  it  when  the  amount  was  ascer- 
tained in  due  course.  Ihe  payment  of  compensation  by  the  town  to  the 
property  owners  which  the  statute  provides  for  is  in  no  proper  sense  a  gift  or 
gratuity  of  either  money  or  property  of  the  town  or  a  loan  of  its  money  or 
its  credit  to  an  individual.  ♦  ♦  ♦  There  is  no  provision  of  the  Constitution 
that  restricts  the  Legislature  from  providing  for  the  payment  by  a  munici- 
pality of  claims  against  it  that  are  founded  in  equity  and  justice  and  which 
could  have  been  authorized  originally."  Such  also  are  claims  which  are  paid 
by  towns  for  injury  to  property  caused  by  mobs.  Such  claims  also  arise  when 
property  is  destroyed  to  prevent  the  spread  of  a  fire.  And  yet  all  those 
claims  do  not  rest  in  a  legal  obligation  but  are  founded  in  right  and  justice 
and  yet  under  this  statute,  under  this  measure,  no  appropriation  could  be 
made  to  pay  the  same. 

Third.  No  emergency  could  be  taken  care  of  by  a  money  contribution,  no 
matter  how  desperate  were  the  needs  or  pressing  the  occasion.  No,  this  is 
not  a  narrow  construction  as  Judge  Clearwater  would  have  us  believe.  It  is 
absolutely  within  the  meaning  of  the  phraseology.  No  help  for  those  in 
distress  could  be  voted  by  the  Legislature,  but  of  course  it  would  be  possible 
for  the  people  to  pass  a  Constitutional  Amendment  some  time  in  ten  years 
so  that  this  could  be  done. 

As  to  the  third  section  of  this  Proposed  Constitutional  Amendment  I  will 
make  no  comment  except  to  say  that  I  agree  with  Senator  Wagner  that  it  is 
doubtful  whether  the  State  of  New  York  is  yet  prepared  to  adopt  the  prin- 
ciple of  minimum  wage,  but,  that  question,  in  my  judgment,  is  one  which  can 
only  be  determined  after  much  study  and  full  considerations.  It  is  not  a 
subject  for  this  Convention  to  decide  but  should  be  left  to  the  Legislature  to 
investigate  and  determine. 

But,  Mr.  Chairman,  is  this  proposal  necessary?  To  this  I  answer,  no.  We 
have  constitutional  guaranties  to  prevent  the  State  and  its  municipalities  from 
making  volimtary  contributions  which  all  would  condemn.  The  ninth  sec- 
tion of  the  eighth  article  of  the  Constitution  contains  such  a  prohibition  in 
relation  to  the  funds  of  the  State  and  reads: 

"  Neither  the  credit  nor  the  money  of  the  State  shall  be  given  or  loaned  to 
or  in  aid  of  any  association,  corporation  or  private  undertaking.  This  sec- 
tion shall  not,  however,  prevent  the  Legislature  from  making  such  provision 
for  the  education  and  support  of  the  blind,  the  deaf  and  dumb,  and  juvenile 
delinquents,  as  to  it  may  seem  proper.  Nor  shall  it  apply  to  any  fund  or 
property  now  held,  or  which  may  hereafter  be  held,  by  the  State  for  educational 

purposes." 

So  much  as  to  the  prohibition  against  appropriation  of  the  property  of  the 
State.  It  cannot  be  given  in  aid  of  any  association,  corporation  or  private 
undertaking.  Secondly,  the  10th  section,  the  beginning  of  it,  in  relation  to 
the  funds  of  a  city  or  any  other  civil  division  of  the  State,  says: 

"  No  county,  city,  town  or  village  shall  hereafter  give  any  money  or  property 
or  loan  its  money  or  credit  to  or  in  aid  of  any  individual,  association  or  cor- 
poration, or  become  directly  or  indirectly  the  owner  of  stock  in,  or  bonds  of, 
any  association  or  corporation,"  and  then  follows  a  provision  allowing  for 
the  support  of  the  poor. 
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But  we  mre  mot  cwi»ed  to  tkggc  two  caactBCBtB  mlotte.  We  have  the  coo- 
stitutiooal  protecturti  of  tike  I4iii  amendment.  We  are  guaranteed  that  our 
liberty  and  our  propotr,  as  well  as  our  life  shall  not  be  takoi  without  due 
process  of  law  mmd  that  we  shall  not  be  denied  the  equal  protection  of  the 
laws.  That  means  that  all  persons  similarly  situated  shall  be  treated  alike, 
that  the  power  to  classify  shall  only  be  used  when  it  is  in  due  relation  to 
the  object  ol  the  classification.  With  these  fundamoital  protections,  we 
need  not  fear  harm  from  any  Legislature  but  we  can  safely  leave  our  repre- 
sentatires  to  work  oat  the  ^oUems  fw  the  good  of  all  the  members  of  the 
State. 

The  Chairman  —  The  gentleman  from  Greene,  Mr.  Austin. 

Mr.  Austin  —  Mr.  Chairman,  it  would  indeed  be  presumptuous  for  me  to 
endeavor  to  make  a  defense  of  this  proposal  after  the  remarks  which  have  been 
made  about  it  by  Mr.  Barnes  and  by  Judge  Clearwater.  That  I  do  not  pro- 
pose to  undertake.  But  it  seems  to  me,  that  in  view  of  those  who  have  spoken 
after  them  it  may  be  very  profitable  for  me,  in  my  way,  to  undertake  to  answ^ 
some  of  the  arguments  which  have  beoi  made  against  it  as  I  have  noted  them 
as  tiie  d^Mite  progressed. 

I  want  to  say  that  most  of  these  argumoits  appeal  to  me  as  having  been 
made  throu^  careless  and  hasty  reading  of  the  proposaL  My  own  personal 
view  is  that  this  proposal  does  not  do  some  of  the  things  which  it  is  said  it 
does  do.  In  my  humble  judgment,  some  of  the  opponents  of  the  measure  have 
conjured  up  from  its  pages  creatures  and  happenings  that  can  never  exist  if  it 
should  become  a  part  of  the  basic  law  of  this  State.  I  have  listened,  and  1  have 
listened  without  prejudice,  for  some  argument  against  the  proposal  which 
would  appeal  to  my  reason.  I,  like  Judge  Clearwater,  have  been  amazed  at 
some  of  the  l^al  arguments  which  have  been  advanced  in  connection  with 
this  proposal,  considering  those  fr<»n  whom  the  arguments  came.  I  want  to 
refer  to  a  few  of  them. 

Now  Mr.  Wickersham  spent  a  considerable  time  discussing  the  definitions 
of  the  term  '*  privilege ''  and  "  immunity ",  and  he  said  that  the  enactment 
of  this  provision  would  prevent  the  passage  of  any  law  applicable  to  infants 
not  applicable  to  adults.     Those  were  his  exact  words. 

Now  it  seems  to  me  too  clear  almost  for  argumait  that  that  statement,  in  the 
main,  at  least,  is  entirely  incorrect.  In  the  first  place,  as  applies  to  the 
large  majority  of  the  arguments,  this  propasl  does  not  affect  any  immunities 
or  privileges  which  now  exist.  And  therefore,  it  would  not  apply  in  any 
event  unless  the  Legislature  sought  to  give  some  new  privilege  and  immunity 
to  these  infants.  But,  in  the  main,  the  ordinary  law  affecting  the  relations 
and  interests  of  an  infant  as  opposed  to  those  of  an  adult  would  not  bo 
affected  in  the  slightest  by  this  provision;  as,  for  instance,  a  law  limiting 
hours  of  improvement  of  a  minor.  Now,  do  you  mean  to  tell  me  that  that 
grants  a  privilege  —  or,  an  immimity,  to  say  that  he  cannot  work  more  than 
five,  six,  seven,  eight  hours  a  day?  Why,  to  my  mind  that  kind  of  a  law  does 
not  deny  —  or  does  not  grant  a  privilege  or  an  immunity,  but  denies  to  him 
a  privilege  which  other  people  have  if  they  are  adults,  and  therefore,  it  seems 
to  me  it  is  entirely  not  covered  by  this  situation  at  all. 

Now,  Mr.  Wickersham's  other  specific  instance  was  that  this  would  deprive 
the  State  of  the  right  to  do  any  charitable  or  eleemosynary  work.  Now,  I 
cannot  possibly  interpret  this  proposal  in  that  way.    It  seems  to  me  that 
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Judge  Clearwater  covered  that  subject  very  clearly  as  to  this  particuh&r  ques- 
tion, but  I  just  want  to  point  out  that  this  proposal  simply  deprives  the 
State  of  the  power  to  pay  money  to  the  particular  individual  who  may  be 
an  object  of  charity.  In  no  way,  shape  or  manner  does  it  deprive  the  State 
through  its  agent  from  purchasing  them  provisions  if  it  wants  to  or  from 
taking  any  care  it  desires  to  of  those  who  need  charity  or  those  who  are 
wards  of  the  State  by  reason  of  insanity  or  some  mental  afiUction.  I  cannot 
see  that  —  except  in  so  far  as  it  prohibits  the  actual  giving  of  money  to 
flume  person  who  is  an  object  of  charity,  I  cannot  see  that  this  provision  — 

Mr.  VVickersham  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  question? 

Mr.  Austin  —  Surely. 

The  Chairman  —  Does  the  gentleman  yield  ? 

Mr.  Austin  —  Certainly. 

Mr.  Wickersham  —  Where  would  the  State  get  the  right  under  this  measure 
to  make  provision  for  any  such  class  of  people  that  you  refer  to?  Would 
they  not  not  enjoy  a  privilege  if  they  were  boarded  at  the  expense  of  the  State 
in  an  institution  maintained  by  the  (State? 

Mr.  Austin  —  Most  assurely  not. 

Mr.  Wickersham  —  You  say  most  assuredly  not. 

Mr.  Austin  —  I  say  most  assuredly  not. 

Mr.  Wickersham  —  Does  the  language  —  read  the  language.  Of  course 
it  is  easy  to  say  "  most  assuredly  not ",  but  interpret  the  language,  read  the 
English  language  as  it  is  spoken  and  as  it  is  printed  and  you  can  not  say 
"  most  assuredly  not "  with  any  degree  of  verity. 

Mr.  Austin  —  Oh,  yes  I  can;  I  beg  to  differ  with  you  on  that.  I  can  say 
it  with  what  is  to  my  mind  convincing  certainty. 

Mr.  Wickersham  —  You  ignore  the  English  language. 

Mr.  Austin — This  is  the  way  that  I  interpret  this,  and  it  seems  to  me  it 
is  the  only  logical  way  to  interpret  it.  Any  person,  if  he  chooses  to  become 
a  pauper,  can  avail  himself  of  the  privileges'  of  a  pauper. 

Mr.  Wickersham  —  Will  the  gentleman  yield? 

Mr.  Austin  —  No;  I  will  not  go  into  an  extended  debate  on  this.  My  time 
is  short. 

The  Chairman  —  The  gentleman  refuses  to  yield. 

Mr.  Austin  —  You  may  answer  it  later. 

Mr.  Wickersham  —  Very  well. 

Mr.  Austin  —  I  say  the  person  who  is  an  inhabitant  of  a  hospital  for  the 
insane  is  not  receiving  any  special  privilege  of  any  kind,  shape  or  manner, 
although  he  may  in  that  particular  instance  be  supported  actually  by  the  ^ 

State.  He  is  a  ward  of  the  State,  and  I  cannot  see  that  he  is  receiving  a 
special  privilege  or  immunity,  and  while  Mr.  Wickersham  says  that  he  can 
cite  a  thousand  cases,  a  thousand  similar  instances,  of  payments  of  which  would 
be  prohibited  by  this  proposal,  I  must  say  that  the  other  nine  hundred  and  ^^ 

ninety-eight  are,  to  my  mind,  more  convincing  than  these  two;  they  do  not 
carry  a  great  deal  of  weight  with  me. 

Now,  Mr.  Wagner  says  that  this  proposal  is  reactionary;  and  he  says  that 
all  present  happiness  and  prosperity  is  due  to  the  passage  of  humanitarian  i 

and  social  justice  legislation.  Well,  I  don't  know  just  exactly  what  to  answer 
to  that,  but  I  can  say  that  my  own  personal  belief  is  that  more  of  the  present 
prosperity  and  happiness  of  the  coimtry  is  due  to  the  due  process  law  of  the 
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Fedieral  Constitution  than  it  is  to  the  great  majority  of  so-called  social  justice 
legislation  that  we  have  had  in  this  State.  But  I  want  you  to  ask  your- 
selves if  we  have  not  this  much-vaunted  happiness  and  contentment.  Are  the 
laboring  people  of  this  State  of  New  York  growing  more  contented  and  more 
happy?  You  will  have  to  answer  that  yourself.  But  it  has  not  been  my 
observation  that  they  are,  I  am  frank  to  say,  and  I  ask  you  what  country  — 
and  in  fact  it  has  been  pointed  out  by  Mr.  Parsons  that  England  has  initiated 
much  of  this  co-called  social  justice  legislation,  with  a  great  deal  of  which 
I  have  the  highest  sympathy.  But  I  also  want  to  point  out  that  now  when 
the  war  clouds  hover  over  this  country  that  has  had  so  much  social  justice 
legislation,  they  cannot  get  the  miners  to  mine  the  coal,  or  the  men  to  man- 
ufacture the  munitions,  in  some  instances,  except  at  the  point  of  the  bayo- 
net; and,  as  for  me,  if  that  is  to  be  the  result  of  more  of  this  social  justice 
legislation,  I  am  frank  to  say  that  I  don't  want  to  see  too  much  of  it. 

Now,  Mr.  Wagner  said  this  would  pr<^ibit  the  passage  of  a  bill  prohibit- 
ing women  arid  minors  from  working  nights.  I  have  already  covered  that 
objection  in  what  I  said  about  minors  in  the  first  instance.  That  does  not 
grant  them  any  privilege  or  immunity;  it  takes  it  away,  and  the  same  thing 
may  be  said  about  the  other  legislative  acts  to  which  he  specifically  referred 
■ — the  tenement  house  law.  Can  anybody  here  say  that  the  passage  of  the 
tenement  house  law  conferred  a  special  privilege  to  anybody?  It  took  away 
privileges  which  should  have  been  taken  away.  It  did  not  confer  any  im- 
munity. And  all  these  things  lead  me  to  reiterate  the  fear  which  I  ex- 
pressed in  the  first  instance,  that  possibly  this  proposal  does  not  go  far 
enough,  instead  of,  as  some  of  you  seem  to  fear,  going  a  great  deal  too  far. 

Mr.  Wagner  also  said  that  if  you  submit  this  to  the  people,  you  will  hear 
the  answer  in  no  uncertain  terms.  Well,  I  believe  that  is  true.  I  may  be 
just  old-fashioned  enough  to  believe  that  if  you  can  actually  get  the  people 
to  think  about  this  proposition  —  I  am  not  speaking  about  this  particular 
wording,  but  about  the  idea  intended  to  be  conveyed  —  if  you  can  actually  get 
the  people  to  think  about  it,  you  won't  get  the  answer  Senator  Wagner 
seems  to  expect. 

Senator  Wagner  further  said  —  and  you  will  recollect  that  he  worked 
himself  up  into  a  great  passion  over  it  —  that  if  you  passed  this  bill,  you 
could  not  appropriate  a  cent  of  the  public  money  to  take  care  of  the  blind  of 
the  State,  and  yet  Mr.  Sears  not  over  ten  minutes  ago  read  the  provisions 
of  section  9  of  article  8  of  the  Constitution,  specifically  giving  the  right  to 
appropriate  moneys  for  that  very  purpose. 

That  is  why  I  say  some  of  this  criticism  is  the  result  of  hasty  and  in- 
considerate reading  of  this  proposition  as  it  is  associated  with  other  propo- 
sitions of  the  Constitution. 

Then  Doctor  Schurman  spoke  about  this  proposal,  and  the  first  thing  that 
he  did  was  to  ask  what  particular  evil  it  is  hoped  will  be  avoided  by  the 
proposal,  and  I  want  to  answer  to  that  frankly,  that  I  don't  know  because  I 
cannot  imagine  —  I  cannot  foresee  what  requests  are  going  to  be  made  of  the 
Legislature  in  the  years  to  come,  as  special  privilege  comes  knocking  at  its 
door.  So  I  cannot  tell  you  just  what  evil  will  arise  in  the  future  that  this 
proposal,  if  enacted,  into  our  basic  law,  would  prevent;  but  in  view  of  the 
experience  of  the  past  15  or  20  years,  I  am  pretty  certain  that  it  would 
prevent  something  that  some  agile  mind  will  propose. 
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Now  he  says  —  he  cites  an  instance  of  the  kind  of  a  law  that  would  be 
prohibited  by  this  proposal.  He  refers  to  the  great  special  privilege  of  quiet 
which  he  enjoys  at  Lake  George  by  reason  of  the  fact  that  there  is  in  exisrtence 
a  law  prohibiting  the  operation  of  a  motor  boat  that  makes  a  noise.  Well, 
all  I  have  to  say  to  that  is  if  he  thinks  that  that  is  a  correct  interpretation 
of  that  proposal,  he  is  beyond  hope,  so  far  as  I  am  concerned.  And,  as  thrown 
into  his  argument,  it  reminded  me  ,very  much  of  the  definition  of  the  amazing 
narrative  of  Pooh  Bah  in  the  Mikado,  mere  corroborative  detail  intended  to 
give  a  verisimilitude  of  truth  to  an  otherwise  unconvincing  argument.  He 
says  the  proposal  is  inconsistent  because  it  leaves  with  the  Legislature  the 
power  to  enact  law  relating  to  property,  to  domestic  relation,  and  to  the 
protection  of  life  and  the  person.  I  don't  know  whether  to  infer  from  that 
that  he  would  be  for  the  proposal  if  it  took  away  from  the  Legislature  the 
right  to  do  those  very  things,  but  it  appeals  to  me  as  a  most  strange  and 
unusual  argument,  and  he  forgets,  in  making  it,  that  as  to  tjiose  very  things 
we  have  constitutional  protection,  which  some  of  us  hope  we  will  have  in 
the  future,  with  reference  to  matters  of  special  privilege,  and  that  is  the 
provision  which  is  contained  in  the  first  section  of  the  bill  of  rights  of  the 
Constitution  of  the  State  of  New  York,  and  in  those  of  the  fourteenth  amend- 
ment to  th6  Constitution  of  the  United  States. 

In  a  most  eloquent  peroration  which  I  wish  I  could  enact,  he  said  that 
we  have  inherited  a  principle,  that  we  have  inherited  a  priceless  nationality, 
which  we  are  constantly  readjusting  to  changing  conditions;  and  of  course  he 
is  right  about  that.  But  my  fear  is,  gentlemen,  that  we  are  so  readjusting 
that  we  will  not  hand  down  to  our  children  the  same  priceless  heritage  which 
we  received. 

Now,  Mr.  Burkan  gave  some  very  interesting  statistics  and  information  con- 
cerning immigration.  With  practically  all  of  what  he  said  and  what  he 
quoted  I  thoroughly  agree,  but  I  cannot  see  that  it  is  in  the  slightest  degree 
germane  to  this  discussion.    Therefore,  I  do  not  say  anything  about  it. 

Mr.  Aiken  rose  to  a  defense  of  the  workmen's  compensation  act,  with  which 
I  have  no  quarrel,  but  I  ask  you  what  is  the  use  of  producing  the  workmen's 
compensation  act  as  an  argument  against  this  proposal  when,  as  pointed  out 
by  Mr.  Barnes,  it  is  already  the  existing  law  of  the  State,  authorized  with 
any  reasonable  extension  by  the  Constitution,  and  cannot  be  in  any  way 
affected  by  this  proposal.  He  refers  to  occupational  diseases  and  says  that 
that  would  be  —  that  this  proposal  would  prohibit  State  insurance  for  occupa- 
tional diseases,  or  compulsory  insurance  for  occupational  diseases.  But  there 
is  another  instance  of  hasty  and  ill-considered  criticism  of  the  proposal, 
because  it  seems  to  be  conceded  that  compulsory  insurance  or  occupational 
diseases  is  now  prohibited  by  the  Constitution,  and,  whether  you  pass  this 
proposal  or  not,  you  are  still  prohibited  from  that  form  of  compulsory  insur- 
ance unless  you  pass  the  proposal  which  is  on  the  General  Orders  Calendar 
here  and  comes  from  the  Committee  on  Industrial  Relations,  permitting  com- 
pulsory insurance  for  occupational  diseases.  So  this  criticism  is  based  on  ill- 
considered  and  hasty  reading  of  the  proposal,  and  without  considering  the 
other  pending  amendments  which  are  on  our  desks  at  this  moment. 

Now,  Mr.  Parsons.  I  didn't  gather  a  great  deal  from  his  remarks,  except 
his  complaint  that  this  discussion  had  covered  so  wide  a  field;  but  I  must 
venture  to  remark  that  until  he  arose  to  his  feet  it  did  not  extend  to  England 
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and  (Germany,  which,  I  understand,  will  not  be  affected  by  this  proposal  if  it 
is  enacted  into  the  Constitution  of  the  State  of  New  York.  He  made  some 
argument  with  reference  to  the  prevailing  rate  of  wages,  a  provision  in  the 
present  Constitution.  But  what  of  that?  It  is  there.  It  is  not  affected  by 
this  proposal,  so  how  can  it  be  an  argument  against  it?  He  talked  most 
of  the  time  about  the  English  social  legislation.  He  talked  about,  most  of  the 
time,  about  English  social  legislation,  and  concerning  that  I  have  already  ex- 
pressed myself.  But  I  want  to  ask  him  and  I  want  you  to  ask  yourselves 
whether  you  believe  that  during  all  these  years  of  increasing  social  legisla- 
tion in  England,  there  has  been  in  England  a  greater  opportunity  for  the  in- 
dividual. Has  there  been  more  happiness  and  content?  Has  there  been  more  in- 
dividual or  general  prosperity  than  there  has  been  in  the  State  of  New  York? 
Gentlemen,  if  his  socialistic  prophecy  comes  true,  there  are  some  of  us  who 
hope  that  we  will  not  be  here  twenty  years  hence  to  take  part  in  the  next  Con- 
stitutional Convention. 

Now,  Mr.  Sears,  he  says,  he  started  with  the  thought  that  the  right  to 
form  a  corporation  is  a  special  privilege.    It  is  beyond  me.    I  don't  know  why 
any  of  us,  anybody  in  the  State  of  New  York,  cannot  get  together  and  form" 
a  corporation;  so  I  confess  I  cannot  see  how  the  right  to  form  a  corporation 
is  a  special  privil^e. 

Mr.  Wickersham  —  Will  the  gentleman  yield? 

Mr.  Austin  —  Yes. 

Mr.  Wickersham  —  Is  not  the  grant  of  a  charter  of  a  corporation  not 
made  by  general  law  to  a  certain  number  of  individuals.  It  is  the  grant  of 
a  special  privilege.     Hasn't  it  been  so  adjudicated? 

Mr.  Austin  —  Yes,  but  my  personal  recollection  is  that  there  is  some  pro- 
vision in  the  Constitution  against  the  grant  of  a  charter  except  by  general 
laws. 

Mr.  Wickersham  —  The  gentleman  is  wrong;  it  is  not  by  general  pro- 
vision. In  every  volume  of  the  laws  you  will  find  acts  granting  charters  of 
incorporation. 

Mr.  Austin  —  Well,  then,  if  that  is  so,  I  will  simply  say  it  ought  not  to 
be  so. 

Mr.  Wickersham  —  That  does  not  answer  the  question. 

Mr.  Austin  —  Mr.  Sears  also  pointed  out  an  instance  of  personal  immunity 
or  privilege,  stating  that  we  members  of  the  Constitutional  Convention  have 
certain  privileges  and  immunities  not  enjoyed  by  the  rest  of  the  electors 
or  the  citizens  of  the  State,  but  how  did  we  get  them?  Wc  get  them  be- 
cause the  people  by  a  vote  approved  Chapter  819,  of  the  Laws  of  1913. 
That  is  just  exactly  how  Mr.  Barnes'  proposal  asks  that  those  who  are  to 
receive  special  privileges  shall  get  them. 

Now,  Mr.  Sears  made  what  are  to  my  mind  two  valid  objections  to  this 
bill  and  I  am  not  sure  but  that  he  made  three,  when  he  referred  to  the 
classes  of  payments  that  through  change  were  prohibited  by  this  article. 
As  to  the  first  two  acts  of  the  State  or  a  municipality,  or  the  right  to 
liquidate  moral  obligations  I  think  he  is  entirely  right  and  it  ought  to  be 
amended.  As  to  the  third,  a  great  emergency,  I  am  not  so  entirely  clear, 
because  I  suppose  he  refers  to  something  like  a  great  calamity  where  the 
State  might  desire  to  assist  temporarily  persons  who  were  injured  in  this 
great  calamity.    I  am  not  sure  myself  as  to  whether  they  could  not  do  that 
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anyway,  because  they  would  not  do  it  by  direct  contribution  of  money,  I 
don't  think  that  is  ever  done,  but  it  would  be  done  by  the  purchase  of  sup- 
plies, clothing,  food,  shelter,  etc.,  and  rendition  of  assistance  in  that  manner 
which  to  my  mind  would  not  be  prevented  by  this  proposal,  but  as  to  the 
first  two  I  have  no  doubt  he  is  entirely  correct. 

Now,  just  a  word  in  conclusion,  Mr.  Chairman,  as  the  hour  for  adjourn- 
ment is  here. 

I  simply  desire  you  to  ask  yourselves,  as  I  have  tried  to  ask  myself,  what 
is  there  in  this  proposal,  in  its  final  analysis?  It  seen&s  to  me  that  it  is  the 
simplest  thing  before  this  Convention,  that  has  come  before  us,  or  that  will 
come  before  us.  The  idea  —  and  I  do  not  myself  see  how  I  can  express  it  in 
better  language,  because  I  have  thought  and  thought  and  thought  of  how 
to  express  it  differently  —  the  idea  is  that  when  one  class  of  individuals 
desires  a  special  privilege,  they  shall  got  permission  of  a  majority  of  the 
electors  of  the  State  before  they  have  it.  Now  that  is  all  there  is  to  it, 
and  to  me  that  is  not  a  reactionary  proposal  —  it  is  delightfully  progressive. 
So  far  as  I  am  concerned,  I  hope  that  politics  will  not  make  cowards  oi  us 
all. 

Mr.  Wickersham  —  Mr.  Chairman,  I  move  the  Committee  do  now  arise, 
report  progress  and  ask  leave  to  sit  again. 

The  Chairman  —  It  is  moved  that  the  Committee  da  now  arise,  report 
progress  and  ask  leave  to  sit  again,  lliose  in  favor  wiU  say  Aye,  contraury 
No.     The  motion  is  carried. 

(President  Root  resumes  the  Chair.) 

Mr.  J.  S.  Phillips  —  Mr.  President,  the  Committee  of  the  Whole  has  under 
consideration  Greneral  Order  No.  25,  has  made  some  progress,  but  has  not  com- 
pleted its  consideration,  and  has  requested  me  as  its  chairman  to  report 
that  fact  to  the  Convention  and  ask  leave  to  sit  again. 

The  President  —  The  question  is  on  granting  leave  to  the  Committee  to 
sit  again.  All  in  favor  of  granting  the  leave  will  say  Aye,  opposed  No.  The 
motion  is  agreed  to  and  leave  is  granted. 

The  hour  fixed  by  resolution  for  adjournment  having  arrived,  the  Con- 
vention — . 

Mr.  Wickersham  —  Mr.  President,  before  adjournment  might  I  ask  the 
delegates  to  remember  that  to-morrow  there  is  set  for  a  special  order  a 
provision  relating  to  Home  Rule  for  Cities  which  was  a  special  order  for 
to-day,  and  discussion  upon  that  measure  will  probably  begin  promptly  after 
ten  o'clock.  The  discussion  under  the  special  order  will  continue,  if  not 
finished  to-morrow,  through  Saturday,  imder  the  rule  adopted  by  the  Con- 
vention. We  are  to  have  two  sessions  on  Saturday,  and  it  is  quite  possible 
that  it  may  be  necessary  to  order  a  call  of  the  House  on  Saturday  morning. 
May  I  express  the  hope  that  delegates  will  find  it  convenient  and  remember 
that  Saturday  will  be  occupied  in  all  probability  by  one  of  the  most  im- 
portant discussions  that  have  come  before  this  body. 

Mr.  President,  I  move  we  do  now  adjourn. 

The  President  —  The  Convention  stands  adjourned  until  ten  o'clock  to- 
morrow morning. 

Whereupon  at  10:35  p.  m.  the  Convention  adjourned  to  meet  at  10  a.  m., 
Friday,  August  13th,  1915. 
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Albany,  N.  Y.,  Friday,  August  13,  1&15,  10  a.  m. 

.    The  President  —  The  Convention  will  please  be  in  order.    Prayer  will  be 
offered  by  the  Rev.  J.  Addison  Jones. 

The  Rev.  Mr.  Jones  —  Let  us  pray.  Most  gracious  God,  Thou  who  art  the  in- 
spiration of  all  our  best  desires  and  the  support  of  all  our  worthiest  en- 
deavors, grant  to  hear  us  as  we  come  to  Thee  this  morning  with  our  praises 
and  our  petitions. 

As  the  day  returns,  laden  with  manifold  tokens  of  Thy  loving  kindness 
which  call  for  our  gratitude  and  vocal  with  calls  for  service  which  challenge 
our  wisdom,  our  strength  and  our  skill,  grant  unto  us  such  a  spirit  of  sin- 
cerity that  our  gratitude  to  Thee  may  find  its  fullest  and  highest  expression 
in  faithful  devotion  to  our  daily  duty.  Help  us  to  realize  that  the  measure 
of  our  endowment,  equipment  and  opportunity  is  also  the  measure  of  Thy 
jconfidence  in  us  and  of  Thy  expectation  from  us.  So  may  we  put  the  last 
jot  and  tittle  of  our  ability  into  our  work  and  may  we  find  our  reward  in 
those  unfailing  satisfactions  which  abide  in  the  heart  of  him  who  does  the 
best  he  can  with  the  gifts  that  God  has  given  him  in  the  sphere  appointed  unto 
him  and  during  the  time  allotted  unto  him.  So  may  we  serve  our  day  and 
generation  according  to  the  good  counsels  of  our  God,  For  Thy  Name's  sake, 
Amen. 

The  President  —  Are  there  any  amendments  to  be  proposed  to  the  Journal 
aa  printed  and  distributed?  There  being  no  amendments  proposed,  the  Journal 
is  approved  as  printed. 

Presentation  of  memorials  and  petitions. 

Communications  from  the  Governor  and  other  State  oflBcers. 
.    Notices,   motions    and   resolutions.    The    Secretary   will   call    the    roll    of 
districts. 

The  Secretary  —  First  district,  second,  third,  fourth,  fifth,  sixth  — 
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Mr.  Reeves  —  Because  of  the  necessity  of  my  being  in  New  York,  I  moye 
that  I  be  excused  from  the  meetings  of  the  Convention  this  evening  and 
to-morrow. 

.  The  President  —  All  in  favor  of  granting  the  excuse  from  attendance  oi 
Mr.  Reeves  this  evening  and  to-morrow  will  say  Aye.  Contrary,  No.  The 
excuse  is  granted. 

The  Secretary  —  Seventh  district,  eighth,  ninth,  tenth,  eleventh,  twelfth, 
thirteenth,  fourteenth,  fifteenth,  sixteenth,  seventeenth,  eighteenth,  nineteenth, 
twentieth,  twenty-first,  twenty-second,  twenty-third,  twenty-fourth,  twenty- 
fifth,  twenty-sixth,  twenty-seventh,  twenty-eighth,  twenty-ninth,  thirtieth, 
thirty-first,  thirty-second,  thirty-third,  thirty-fourth,  thirty-fifth,  thirty-sixth, 
thirty-seventh,   thirty-eighth,   thirty-ninth,   fortieth,   forty-first  — 

Mr.  8churman  —  Mr.  President,  on  Wednesday  the  Committee  on  Revision 
and  Engrossment  recommended  a  verbal  change  in  Proposed  Constitutional 
Amendment  No.  749,  Int.  No.  698.  That  change  was  to  drop  out  the 
word  "  thereof "  and  substitute  in  its  place  "  of  the  State."  The  Com- 
mittee on  Education  in  bringing  that  before  the  Committee  of  the  Whole 
asked  that  the  change  be  made,  but  no  formal  motion,  for  some  other  rea- 
,son  or  other,  through  inadvertence,  was  made  to  that  effect.  I  move  that 
the  report  of  the  Committee  on  Revision  and  Engrossment,  recommending 
this  change,  be  adopted. 

The  President  —  The  question  rises  on  the  motion  to  agree  with  the  report 
of  the  Committee  on  Revision  and  Engrossment,  including  the  change  indi- 
cated by  Mr.  Schurman.  All  in  favor  of  the  motion  say  Aye.  Contrary,  No. 
The  motion  is  agreed  to. 

Mr.  Wickersham  —  In  that  connection,  when  the  Committee  on  Revision 
and  Engrossment  made  its  report  a  few  days  ago  on  a  number  of  bills  that 
had  ^een  referred  to  it,  I  moved  that  the  bills  as  reported  by  it,  be  printed 
for  the  information  of  the  members  of  the  Convention.  I  do  not  find  those 
bills  on  our  desks.     Have  they  been  distributed? 

The  Secretary  —  Yes. 

Mr.  Wickersham  —  If  they  have,  I  withdraw  what  I  said. 

The  Secretary  —  Forty-second  district,  forty -third,  forty-fourth,  forty-fifth  — 

Mr.  Wood  —  Mr.  President,  I  ask  to  be  excused  from  attendance  from 
4  o'clock  to-day  until  8:30  Monday  evening,  because  of  an  important  en- 
gagement. 

The  President  —  All  in  favor  of  granting  the  excuse  requested  by  Mr. 
Wood  from  4  o'clock  to-day  until  8:30  o'clock  Monday  evening  will  say  Aye. 
Contrary,  No.    The  excuse  is  granted. 

The  Secretary  —  Forty-fifth  district. 

Mr.  Tuck  —  Mr.  President,  Mr.  Jones,  delegate  from  the  forty-fifth  dis- 
trict, has  been  called  to  his  home  imavoidably  and  he  requested  that  he  be 
excused  imtil  the  Monday  morning  session. 

The  President  —  All  in  favor  of  granting  the  excuse  requested  by  Mr. 
Tuck  on  behalf  of  Mr.  Jones,  say  Aye.    Contrary,  No.    The  excuse  is  granted. 

The  Secretary  —  Forty-sixth  district,  forty-seventh  — 

Mr.  Lindsay  —  Mr.  President,  on  account  of  having  to  attend  to  some  other 
official  duties  I  would  like  to  be  excused  until  Monday  morning. 

The  President  —  All  in  favor  of  granting  the  excuse  requested  by  Mr. 
Lindsay  say  Aye.    Contrary,  No.    The  excuse  is  granted. 


1863 

The  Secretary  —  Forty-eighth  district,  forty-ninth,  fiftieth,  fifty-first. 

The  President  —  Reports  of  standing  committees. 

Mr.  Wickersham  —  Mr.  President,  from  the  Committee  on  the  Judiciary, 
a  report  and  a  proposed  constitutional  amendment. 

The  President  —  The  Secretary  will  read  the  report  and  the  amendment. 

Mr.  Wickersham  —  Mr.  President,  I  move  that  the  report  be  considered 
as  read  and  printed  in  the  Record.     The  report  is  quite  long. 

The  President  —  It  is  moved  that  the  report  accompanying  the  proposed 
constitutional  amendment  reported  by  the  Committee  on  the  Judiciary  be 
considered  as  read  and  printed  in  the  Record.  All  in  favor  of  the  motion 
say  Aye.     Contrary,  No.     The  motion  is  agreed  to. 

REPORT  OF  THE  COMMITTEE  ON  THE  JUDICIARY  RELATIVE  TO  THE 
PROPOSED  AMENDED  JUDICIARY  ARTICLE 

August  12,  1915 
To  the  Convention: 

Your  Committee  on  the  Judiciary  has  had  referred  to  it  by  the  Convention 
153  Proposed  Constitutional  Amendments,  almost  all  of  which  apply  to  some 
portion  of  Article  VI  of  the  present  Constitution.  It  has  given  public  hearings 
to  the  proposers  and  to  all  others  who  have  expressed  a  desire  to  be  heard  re- 
specting these  measures,  as  well  as  to  representatives  of  the  State  Bar  Associa- 
tion and  of  Associations  of  the  Bar  of  cities  and  counties,  with  respect 
to  these  and  many  other  matters  concerning  the  administration  of  justice. 
It  has  had  the  benefit  of  the  personal  attendance  before  it  of  the  Chief 
Judge  and  of  all  the  living  ex-Chief  Judges  of  the  Court  of  Appeals,  the 
Presiding  Justices  of  two  of  the  Appellate  Divisions  of  the  Supreme  Court, 
Justices  of  the  Supreme  Court,  County  Judges,  Surrogates,  and  numerous 
other  officials  and  citizens,  and  has  heard  a  full  expression  of  their  views 
upon  matters  within  the  competence  of  your  Committee,  besides  which  ic 
has  invited  and  received  written  expressions  of  opinion  from  many  other 
judges,  lawyers  and  citizens.  The  statements,  views  and  recommendations  thus 
submitted  have  been  carefully  considered,  and  your  Committee  has  prepared 
and  herewith  reports  an  amended  Judiciary  Article  to  take  the  place  of  the 
present  Sixth  Article  of  the  Constitution,  and  recommends  its  adoption.  Be- 
fore describing  the  proposed  changes,  a  few  words  may  properly  be  said  as 
to  the  prime  considerations  which  have  controlled  your  Committee  in  its 
recommendations. 

Laws  Delays 

There  is  no  subject  affecting  the  welfare  of  the  people,  which  has  occa- 
sioned more  complaint  in  recent  years  than  that  of  delays  in  the  administra- 
tion of  justice,  and  your  Committee  has  given  especial  consideration  to  the 
present  condition  of  the  administration  of  the  law  in  this  State,  for  the  pur- 
pose of  ascertaining,  first,  to  what  extent  undue  and  avoidable  delay  occurs 
in  the  administration  of  the  law;  second,  the  causes  of  such  delay,  and  third, 
by  what  provisions  these  causes  may  best  be  removed. 

No  statistics  are  available  from  which  to  determine  the  extent  of  the  undue 
delay  which  occurs  after  actions  are  commenced  and  before  they  are  brought 
to  issue  and  placed  on  the  trial  calendars  of  the  courts.    But  that  the  Code 
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of  Civil  Procedure  furnishes  ample  opportunities  for  such  delay  through  the 
various  interlocutory  and  procedural  motions  which  it  permits  or  invites,  is 
well  known  to  all  practitioners.  Delays  in  securing  trial  after  a  case  is  on 
the  trial  court  calendars  at  the  present  time  are  not  so  great  as  they  were  a 
few  years  ago,  and  these  delays,  in  the  opinion  of  your  Committee,  are  due 
in  far  larger  measure  to  litigants  and  their  attorneys,  than  to  the 
organization  and  conduct  of  the  courts.  Nevertheless,  even  when  both  par- 
ties are  ready  and  anxious  for  trial,  it  requires  a  period  of  from  eight 
months  to  one  year  after  a  case  has  been  placed  upon  the  trial  term  calendar 
in  the  first  judicial  district  and  in  several  of  the  counties  in  the  second  and 
ninth  districts  before  it  can  be  reached  for  trial.  About  three  months  or  l^ss 
is  required  at  special  term  in  the  counties  of  New  York  and  Kings,  and  a 
somewhat  longer  time  in  other  counties  in  the  districts  mentioned.  In  the 
Appellate  Divisions  of  the  Supreme  Court,  and  in  the  Appellate  Terms,  in 
the  first  and  second  departments,  cases  may  be  reached  for  argument  at  the 
monthly  term  to  which  the  appeal  is  taken;  but  in  the  first  department,  the 
volume  of  appeals  and  its  continued  increase  are  such,  that  your  Committee 
is  satisfied  that  without  some  radical  relief  the  appellate  courts  cannot  con- 
tinue to  keep  abreast  with  the  business  before  them.  In  the  Court  of  Appeals, 
nearly  two  years  necessarily  elapse  between  the  filing  of  a  return  on  appeal 
and  the  hearing,  unless  the  cause  is  preferred  by  law.  The  Court  of  Appeals 
has  made  up  no  calendar  of  pending  cases  since  May,  1914,  and  on  May  21, 
1915,  there  were  622  cases  pending  undetermined  in  that  court,  including 
the  undisposed  of  cases  on  the  calendar  and  those  in  which  returns  were  filed 
after  the  calendar  was  made  up. 

Civil  Procedure 

Underlying  all  these  conditions,  is  a  more  fundamental  cause  with  which 
your  Committee  has  sought  to  deal,  and  that  is  the  character  of  the  civil 
procedure  prescribed  by  law  for  courts  of  record  in  this  State.  The  vice  of  this 
system  lies,  not  simply  in  the  enormous  body  of  complex  and  conflicting 
legislative  rules  which  constitute  the  Code  of  Civil  Procedure,  but  in  the  un- 
certainty of  those  rules,  resulting  from  constant  legislative  tinkering. 

The  entire  legal  profession,  as  well  as  representative  public  bodies  of  various 
kinds,  have  for  several  years  past  advocated  a  change  in  the  present  compli- 
cated and  unwieldy  system  of  judicial  procedure  established  by  the  Code,  and 
the  tecKnicalities  and  uncertainties  resulting  from  constant  legislative  amend- 
ment of  it.  In  recognition  of  this  demand,  the  Legislature  in  the  year  1913 
constituted  a  commission  which  at  its  last  session  submitted  a  report  em- 
bodying a  short  practice  act  in  seventy-one  sections,  and  a  body  of  rules  for 
the  regulation  of  procedure  in  the  principal  courts  of  record  in  accordance  with 
this  practice  act.  The  report  was  transmitted  to  the  Legislature  by  the 
Governor  on  April  21,  1915,  and,  pursuant  to  his  recommendation,  the  Legis- 
lature promptly  appointed  a  joint  committee  to  examine  the  same  and  report 
upon  it  at  the  1916  session.  While  the  time  permitted  for  its  examination  has 
been  too  short  to  justify  your  Committee  in  recommending  that  the  Legisla- 
ture be  required  to  enact  this  particular  measure  into  law,  yet  the  principles 
upon  which  it  is  framed  are  those  which  have  been  almost  universally  ap- 
proved and  advocated  by  the  bar,  and  your  Committee  therefore  feels  justified 


1865 

in  reporting  a  provision  making  it  the  duty  of  the  Legislature  to  act  upon 
the  report  at  its  next  session,  and  to  enact  a  brief  and  simple  practice  act, — 
whether  that  now  recommended,  or  another  —  and  adopt  a  separate  body  of 
civil  practice  rules  for  the  regulation  of  procedure  in  the  principal  courts  of 
the  State.  For  the  purpose  of  ending  the  practice  of  constant  legislative 
amendment,  which  hitherto  has  rendered  the  law  of  civil  procedure  uncertain, 
and  thus  fostered  and  encouraged  vexatious  and  unnecessary  litigation  and 
delays  in  the  administration  of  justice,  your  Committee  recommends  that  the 
Legislature  be  empowered  at  intervals  of  not  less  than  five  years  to  appoint 
a  commission  to  consider  and  report  what  changes,  if  any,  should  be  made  in 
the  law  and  in  the  rules  governing  civil  procedure,  that  the  Legislature  shall 
act  upon  the  report  of  such  commission  by  a  single  bill,  and  that  subject  only 
to  this  provision,  the  power  to  make  and  alter  the  rules  governing  civil  pro- 
cedure be  vested  in  the  Judges  of  the  Court  of  Appeals  and  the  Supreme 
Court,  and  the  Legislature  prohibited  from  enacting  any  law  affecting  the 
same  except  at  the  request  of  those  Judges.  The  enactment  of  this  provision 
will  in  the  opinion  of  your  Committee  constitute  a  long  step  forward  in  the 
simplification  of  the  civil  procedure  of  this  State. 

Supreme  Coubt  Commissionebs 

Your  Committee  has  also  provided  for  the  appointment  by  the  Appellate 
Divisions  in  the  First  and  Second  Judicial  Departments  of  such  number  of 
Supreme  Court  Commissioners  as  they  may  deem  necessary  who  must  be 
membergi  of  the  bar  of  not  less  than  ten  years  standing  and  who  shall  not 
practice  law  during  their  tenure  of  office.  Such  Commissioners  are  to  have 
power  to  act  as  commissioners  to  fix  compensation  when  private  property  is 
taken  for  public  use,  and  to  perform  such  other  and  further  duties  as  may 
be  devolved  upon  them  by  special  order  or  rule  of  court. 

These  commissioners  may  be  utilized  under  the  new  practice  rules  to 
determine  many  of  the  questions  of  procedure  that  now  occupy  the  attention 
of  the  courts  to  the  exclusion  of  more  important  matters 

Official  Refebees 

Your  Committee  has  also  provided  for  a  continuance  of  the  official  referees, 
heretofore  appointed  pursuant  to  law  from  among  judges  whose  terms  of 
office  have  expired,  and  requires  that  in  the  future  they  be  appointed  by 
the  Court  of  Appeals  from  among  judges  of  the  Court  of  Appeals  and  by  the 
Appellate  Divisions  from  among  justices  of  the  Supreme  Court  whose  terms 
have  expired  and  who  at  the  time  of  their  retirement  shall  have  served  at 
least  twenty  years  as  judges  of  any  court  of  record,  or  at  least  one  full  term 
of  fourteen  years  as  justices  of  the  Supreme  Court  or  judge  of  the  Court  of 
Appeals.  In  this  way,  the  State  secures  the  services  of  a  body  of  highly 
trained  judicial  officers,  at  such  compensation  as  the  Legislature  may  fix; 
and  on  the  other  hand,  a  reasonable  provision  is  made  for  the  continued 
employment  of  men  whose  vigor  of  body  and  intellect  enables  them  to  per- 
form valuable  services  in  the  administration  of  justice,  even  although  they 
may  have  passed  the  age  limit  set  for  their  continuance  on  the  bench. 
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Closely  connected  with  the  subject  of  undue  delays  in  the  administration 
of  justice,  is  the  question  of  qualifications  and  rules  regulating  the  admission 
to  practice  of  attorneys  and  counsellors  in  the  courts  of  the  State.  The 
Legislature  has  devolved  this  jurisdiction  by  law  upon  the  Court  of  Appeals, 
and  in  the  judgment  of  your  Committee  the  Constitution  should  confirm  this 
power  in  the  court. 

Statistics 

Your  Committee  has  experienced  some  difficulty  in  securing  comprehensive 
statistics  regarding  the  judicial  business  of  the  State,  due  to  the  fact  that 
there  is  no  provision  of  law  requiring  courts  to  prepare  and  furnish  periodi- 
cally to  any  public  official,  or  to  publish,  statistics  of  the  judicial  business. 
A  report  prepared  by  the  clerks  of  the  Supreme  Court  in  the  First  Judicial 
Department  for  the  year  1914,  furnishes  a  model  which  might  well  be 
followed  by  the  courts  in  other  departments,  and  in  order  that  a  uniform  rule 
shall  be  established  respecting  this  subject,  your  Committee  recommends  that 
the  Legislature  be  authorized  to  provide  for  the  collection,  compilation  and 
publication  annually  of  the  civil  and  criminal  judicial  statistics*  of  the  State. 

Obganization  and  Jubisdiction  of  Coubts 

• 

For  the  purpose  of  providing  the  requisite  judicial  machinery  for  the 
prompt  disposal  of  litigation  without  delay,  your  Committee  reconmiends  a 
number  of  changes  in  the  organization  and  jurisdiction  of  the  courts,  and  a 
slight  increase  in  the  number  of  judges. 

The  number  of  justices  composing  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Department,  is  increased  from  seven  to  not  less  than  ten 
nor  more  than  twelve,  and  in  the  Second  Department  from  five  to  seven.  To 
supply  this  enlarged  force,  provision  is  made  for  two  new  justices  in  the  first 
judicial  district. 

The  volume  of  appeals  which  at  present  come  to  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Department,  amounting  during  the  last 
year  to  upwards  of  1,500  cases,  besides  840  original  motions,  is  far  greater 
than  the  court  as  at  present  constituted  can  properly  continue  to  dispose 
of.  It  is  true  that  until  the  present  time  the  remarkable  body  of  men  now 
constituting  that  court  has  been  able  to  pass  upon  and  decide  that  number 
of  cases,  but  they  have  done  so  by  labors  which  should  not  be  continuously 
required  by  the  State  of  any  body  of  judges,  and  which  in  framing  the 
fundamental  law  of  the  State  should  not  be  assumed  as  the  criterion  of  the 
amount  of  work  disposable  by  any  court  of  seven  judges.  No  other  court 
in  the  State  passes  upon  much  more  than  one-half  the  number  of  cases  annu- 
ally determined  by  the  Appellate  Division  in  the  First  Department,  except 
the  Appellate  Division  in  the  Second  Department  which  in  19.14  decided 
about  70  per  cent,  of  that  number.  The  continued  increase  in  importance 
of  the  city  of  New  York  as  a  great,  if  not  the  greatest  commercial  center  of 
the  world,  brings  into  the  courts  in  the  First  Department  a  constantly  increas- 
ing volume  of  litigation,  involving  questions  affecting,  not  merely  the  citizens 
of  that  department  but  those  of  the  entire  State  and  of  almost  every  other 
State  and  Nation.  The  average  number  of  cases  disposed  of  (not  including 
original  motions  in  the  court)  by  the  Appellate  Division  of  the  First  Depart- 


1867 

m^it  in  each  of  the  five  years  ending  1904  was  1,032;  during  the  five  years 
ending  19^14,  1,389.  The  number  of  appeals  decided  in  1904  was  1,053;  in 
1914  it  was  1,534.  Your  Committee  feels  great  doubt  as  to  whether  or  not 
even  a  court  of  ten  or  twelve  judges,  five  of  whom  are  sitting  continuously 
four  weeks  in  every  month,  can  dispose  of  such  a  volume  of  business,  and 
it  has  therefore  provided  that  the  court  may,  should  it  find  it  necessary,  sit 
in  two  parts,  eadi  composed  of  five  justices,  both  imder  the  direction  of  one 
Presiding  Justice.  It  also  proposes  to  authorize  the  Appellate  Division  to 
call  in  other  justices  from  the  Supreme  Court  for  temporary  service  in  case 
of  the  illness  or  absence  of  one  of  the  regularly  assigned  justices.  The 
provisions  in  the  present  Constitution  authorizing  the  Governor  to  assign  addi- 
tional justices  to  an  Appellate  Division  on  request,  are  retained,  and  the 
provisions  for  transferring  cases  from  one  division  to  another  by  vote  of 
the  Presiding  Justices  in  case  an  Appellate  Division  is  unable  to  dispose  of 
its  business  within  a  reasonable  time,  are  retained  and  made  mandatory. 

Appexulte  Terms 

To  further  relieve  the  Appellate  Divisions  in  the  First  and  Second  Depart- 
ments, your  Committee  proposes  to  increase  the  number  of  justices  assignable 
to  the  Appellate  Terms  from  three  to  five,  and  to  give  to  those  branches  of  the 
court  greater  effectiveness  by  making  the  assignments  for  periods  of  one  year. 
All  appeals  from  judgments  and  orders  in  civil  cases,  made  by  Coimty  Courts 
within  those  departments,  as  well  as  by  the  City  Court  of  New  York,  the 
Municipal  Court  of  the  City  of  New  York,  the  Court  of  Special  Sessions  of 
the  City  of  New  York,  and  all  other  inferior  or  local  courts,  except  those  held 
by  Justices  of  the  Peace,  are  required  to  be  heard  at  the  Appellate  Term,  and 
the  Legislature  is  empowered  to  enlarge  or  modify  the  jurisdiction  of  that 
court  and  the  right  of  appeal  thereto. 

Your  Committee  considered  a  provision  giving  to  the  Appellate  Term  juris- 
diction of  appeals  from  all  interlocutory  and  procedural  orders,  but  decided 
that  it  would  not  be  practicable  substantially  to  add  to  the  volume  of  work 
now  disposed  of  by  this  Court.  The  Appellate  Term  in  the  First  Department 
during  the  year  1914  heard  and  decided  2,150  appeals  from  judgments  and 
orders  of  the  Municipal  Court  of  the  City  of  New  York  and  the  City  Court 
of  New  York.  The  measure  recommended  by  your  Committee  would  give  to 
it  also  jurisdiction  of  appeals  from  the  Court  of  Special  Sessions.  By  allow- 
ing the  Appellate  Division  to  assign  five  justices  to  sit  at  the  Appellate  Term, 
provision  is  made  for  relieving  undue  pressure  upon  the  court.  To  add  fur- 
ther to  its  jurisdiction,  would  require  the  permanent  designation  of  a  larger 
number  of  justices  and  interfere  with  the  necessary  assignments  for  the  Trial 
and  Special  Terms.  The  judges  sitting  in  the  Appellate  Term  are  not  pro- 
hibited from  transacting  any  other  business  of  the  court,  and  are  therefore 
available  for  interlocutory  applications,  but  your  Committee  confidently  ex- 
pects that  the  result  of  the  operations  of  the  new  practice  rules,  when  adopted, 
will  be  very  greatly  to  diminish  the  amount  of  litigation  from  purely  pro- 
cedural matters. 

•  Court  of  Appeals 

Perhaps  the  most  troublesome  question  with  which  your  Committee  has  had 
to  deal,  is  the  composition  and  jurisdiction  of  the  Court  of  Appeals.  The 
Constitution  of  1894,  by  creating  the  Appellate  Divisions  as  courts  of  appeal 
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of  general  jurigdiction,  and  limiting  the  Court  of  Appeals  to  review  of  ques- 
tions of  law  only,  sought  to  confine  the  Court  of  Appeals  to  the  function  of 
settling  the  law  for  the  entire  State  in  the  interests  of  uniformity  and  public 
justice,  as  distinguished  from  the  settlement  of  controversies  between  individ- 
uab  merely.  The  Oonunittee  on  the  Judiciary  in  that  Convention  recom- 
mended a  permanent  increase  in  the  number  of  judges  from  seven  to  nine, 
but  that  proposed  increase  was  defeated  in  the  Convention.  Provision  was, 
however,  made  for  the  temporary  assignment  to  that  court  by  the  Governor 
of  not  more  than  four  Justices  of  the  Supreme  Court,  and  for  several  years 
past  three  justices  have  been  sitting  under  such  designations.  Those  provi- 
sions, it  was  anticipated,  would  enable  that  court  to  keep  abreast  of  its  busi- 
ness. There  was  at  the  time  of  the  Convention  of  1894  an  arrearage  of  about 
175  cases  in  the  Court  of  Appeals,  and  it  was  predicted  by  some  of  the  dele- 
gates in  discussing  the  report  of  the  Judiciary  Committee,  that  this  number 
might  be  increased  to  between  300  or  400  by  the  time  the  new  Judiciary 
Article  became  effective,  viz.:  January  1,  1896.  As  a  matter  of  fact,  there  is 
now  an  accumulation  of  more  than  600  cases  pending  in  the  Court  of  Appeals, 
and  the  average  time  required  between  the  date  of  filing  return  and  the  cause 
being  reached  for  argument,  unless  it  is  entitled  to  a  preference,  is  about  two 
years.  The  Court  has  made  up  no  calendar  since  May  4,  1914,  and  the  calen- 
dar then  made  up  embraced  returns  filed  to  April  20,  1914,  only.  The  num- 
ber of  cases  on  that  calendar  was  714.  During  each  of  the  five  years  ending 
1914  the  Court  has  disposed  of  on  the  average  671  cases,  and  the  average 
number  of  returns  filed  has  been  769,  so  that  each  year  adds  on  the  average 
100  cases  to  the  niunber  accumulating  in  the  court.  Your  Committee  agrees 
with  the  statement  of  principle  made  by  the  Judiciary  Committee  in  its  report 
to  the  Constitutional  Convention  of  1894,  in  the  following  language: 

"  Every  State  is  bound  to  give  its  citizens  one  trial  of  their  controversies 
and  one  review  of  the  rulings  and  results  of  the  trial  by  competent  and  im- 
partial appellate  tribunal.  When  this  is  done,  the  duty  of  the  iState  to  par- 
ticular litigants  involved  in  a  case  is  fully  performed.  There  is  no  consider- 
ation either  of  public  duty  or  private  interests  involved  in  litigation  which 
requires  a  second  appeal  and  a  second  review.'' 

Regarding,  therefore,  the  judicial  function  of  the  Court  of  Appeals  as  that 
of  settling  the  law  for  the  whole  State  and  maintaining  one  consistent  and 
harmonious  system  of  justice,  your  Committee  reports  provisions:  (1)  de- 
signed to  dispose  without  further  delay  of  the  present  accumulation  of  busi- 
ness in  that  Court,  and  to  enable  it  in  the  future  to  dispose  of  undue  accumu- 
lations as  they  arise;  (2)  further  to  limit  the  jurisdiction  of  the  court  so 
as  to  prevent  the  impairment  of  the  line  of  demarcation  between  the  general 
appellate  courts  and  the  Court  of  Appeals.  Your  Committee,  therefore,  rec- 
ommends that  the  number  of  permanently  elected  Judges  be  increased  to  ten, 
and  that  the  three  Justices  of  the  Supreme  Court  at  present  designated  to  sit 
as  Associate  Judges  of  the  Court  of  Appeals  be  continued  as  such  until  the 
expiration  of  their  terms.  For  the  purpose  of  disposing  of  the  present  accu- 
mulation of  cases,  the  Court  of  Appeals  is  required  within  three  months  after 
the  new  Constitution  takes  effect,  to  designate,  for  temporary  service,  not  less 
than  four  nor  more  than  six  Justices  of  the  Supreme  Court  to  sit  as  Associate 
Judges  of  the  Court  of  Appeals,  and  thereupon  to  divide  the  Court  into  two 
parts,  distributing  the  permanent  and  temporary  judges  equally  between  such 
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parts,  each  of  which  shall  have  jurisdiction  to  hear  and  dispose  of  the  cases 
on  the  calendar  of  the  court,  which  shall  be  distributed  between  them  by  the 
Chief  Judge.  When  these  accumulations  are  disposed  of  by  reducing  the 
niunber  of  cases  to  200,  und  not  later  than  December  31,  1917,  the  Supreme 
Court  Justices  are  to  return  to  their  Court,  and  the  Court  of  Appeals  re- 
sumes its  normal  condition  as  a  single  body.  Experience  in  the  past  having 
demonstrated  that  no  matter  what  provision  is  made  to  meet  the  increasing 
business  of  the  Court  of  Appeals,  there  is  always  danger  of  undue  accumula- 
tions resulting  in  delays  of  from  one  to  two  years  in  reaching  cases  for  hear- 
ing, the  Court  is  further  required  to  make  up  a  calendar  at  least  once  in  every 
year,  and  it  is  provided  that  if  on  the  first  day  of  January  in  any  future  year, 
there  shall  be  more  than  500  cases  pending  undisposed  of  on  its  calendar,  the 
Court  shall  again  call  in  the  Supreme  Court  Justices  and  shall  sit  in  two 
parts  and  dispose  of  such  acciunulations,  and  when  that  is  accomplished,  and 
not  more  than  one  year  later,  the  Justices  shall  again  return  to  the  Supreme 
Court,  and  the  Court  of  Appeals  resiune  its  normal  condition.  For  the  pur- 
pose of  enabling  the  Court  to  retain  its  maximum  strength  at  all  times,  pro- 
vision is  further  made  for  calling  in  Justices  of  the  Supreme  Court  to  take 
the  places  of  Judges  of  the  Court  of  Appeals  temporarily  disqualified  by  ab- 
sence or  illness,  but  for  periods  of  not  exceeding  six  months. 

Your  Committee  recognizes  the  objection  to  dividing  the  Court  of  Appeals 
under  any  circumstances  into  two  parts.  But  unless  the  Court  shall  be  left 
to  struggle  with  its  constantly  increasing  accumulation  of  cases,  no  alterna- 
tive to  that  recommended  presents  itself,  except  the  creation  of  a  separate 
Second  Division  or  Commission  of  Appeals,  which  in  the  past  has  proved 
unsatisfactory  to  the  profession  and  the  public.  The  alternative  recom- 
mended by  your  Committee  appears  to  it  to  avoid  the  objection  to  such 
division  so  far  as  possible;  first,  by  assuring  the  temporary  character  of  the 
division,  not  only  by  prescribing  that  it  shall  cease  when  the  number  of 
causes  has  been  reduced  to  a  definite  figure,  but  by  fixing  the  time  at  the 
expiration  of  which  the  temporary  designations  shall  expire,  this  time  being 
estimated  to  be  somewhat  more  than  should  reasonably  be  required  for  the 
two  parts  to  dispose  of  the  accumulation  of  cases  requiring  the  temporary 
expansion  of  the  Court;  second,  by  providing  that  a  majority  of  the  judges 
in  each  part  of  the  Court  shall  be  composed  of  members  of  the  permanent 
court,  thus  reducing  the  probability  of  diflferences  of  view  resulting  in  a 
divergence  of  opinion  to  the  narrowest  bounds  of  possibility,  and  third,  by 
giving  the  Chief  Judge  control  over  both  parts  of  the  Court  with  power 
himself  to  sit  in  either  of  them. 

Your  Committee  recommends  the  following  modification  in  the  general 
prohibition  against  the  Court  of  Appeals  reviewing  facts  in  any  case,  viz.: 

Under  the  provisions  of  section  1317  of  the  Code  of  Civil  Procedure,  the 
Appellate  Division  on  reversing  or  modifying  a  judgment  is  empowered  to 
make  new  findings  of  fact  and  render  judgment  thereon.  In  such  cases,  the 
Appellate  Division  in  effect  acts  as  an  original  trial  court,  and  unless  a 
review  is  allowed  in  the  Court  of  Appeals,  the  litigant  is  deprived  of  the 
right,  conceded  to  all  other  litigants,  of  at  least  one  full  review  upon  appeal 
from  the  judgment  of  the  trial  court.  With  this  exception,  the  present 
limitation  of  the  jurisdiction  of  the  Court  of  Appeals  to  questions  of  law 
only  is  retained. 


The  class  of  appeals  which  may  be  taken  as  a  matter  of  right  is  also 
restricted  and  limited  to  the  following  cases  only: 

(1)  Where  the  judgment  is  of  death; 

(2)  From  a  judgment  or  order  entered  upon  a  decision  of  the  Appellate 
Division  which  finally  determines  an  action  or  a  special  proceeding  directly 
involving  the  construction  of  the  Constitution  of  the  State  or  of  the  United 
States,  or  where  one  or  more  of  the  justices  who  heard  the  case  dissents 
from  the  decision  of  the  court,  or  where  the  judgment  of  the  trial  court 
is  reversed  or  modified; 

(3)  From  an  order  granting  a  new  trial  where  the  appellant  stipulates 
that  upon  affirmance  judgment  absolute  shall  be  rendered  against  him. 

The  Court  of  Appeals  is,  however,  empowered  itself  to  allow  an  appeal 
in  any  case  where  a  question  of  law  is  involved  which  in  its  opinion  ought 
to  be  reviewed  by  it;  but  the  power  now  vested  in  the  Appellate  Division 
allowing  such  appeals  is  taken  away. 

Your  Committee  recommends  one  further  modification  in  the  jurisdiction 
of  the  court.  Previous  to  1894,  the  question  whether  or  not  there  was  any 
evidence  to  support  a  finding  of  fact  or  a  verdict  was  regarded  as  one  of 
law,  but  in  the  Constitution  of  1894  there  was  inserted  in  Article  VI,  section 
9,  a  provision  that  ''no  unanimous  decision  of  the  Appellate  Division  of  the 
Supreme  Court  that  there  is  evidence  supporting  or  tending  to  support  a 
finding  of  fact  or  a  verdict  not  directed  by  the  court  shall  be  reviewed  by 
the  Court  of  Appeals."  The  testimony  of  almost  all  of  the  judges  who 
appeared  before  your  Committee  is  to  the  effect  that  the  practical  operations 
of  that  provision  have  resulted  unsatisfactorily;  the  New  York  State  Bar 
Association,  the  New  York  Association  of  the  Bar,  the  New  York  County 
Lawyers  Association,  and  others,  have  united  in  the  recommendation  that 
this  limitation  be  stricken  from  the  Constitution,  and  your  Committee  has, 
therefore,  so  reported.  Briefly,  it  may  be  stated,  as  is  done  by  the  Special 
Committee  of  the  Association  of  the  Bar  of  the  City  of  New  York,  that 
"this  provision  has  frequently  operated  to  preclude  the  review  of  what  is 
essentially  a  question  of  law,  and  it  has  applied  unjustly  to  many  cases 
quite  beyond  the  scope  contemplated  by  its  framers.'' 

SXTBBOOATES 

In  1913,  the  Legislature  enacted  a  recodification  of  the  law  regulating  the 
jurisdiction  and  practice  of  Surrogates  and  Surrogates'  Courts,  which  vested 
them  with  much  greater  jurisdiction  over  the  administration  of  the  estates 
of  decedents  than  theretofore  had  been  enjoyed  by  them,  including  jurisdic- 
tion, in  their  discretion,  in  any  proceeding  in  which  a  controverted  question 
of  fact  arises  of  which  any  party  has  a  constitutional  right  of  trial  by  jury, 
and  in  any  proceeding  for  the  probate  of  a  will,  in  which  a  controverted 
question  of  fact  may  arise,  either  to  conduct  the  trial  by  jury  in  the  Sur- 
rogate's Court,  or  to  refer  the  same  to  the  Supreme  Court  to  be  tried  at  a 
trial  term  held  within  the  county  or  in  the  County  Court  of  the  county. 
With  some  hesitation,  your  Committee  has  reached  the  conclusion  to  con- 
tinue the  present  jurisdiction  of  the  Surrogates  as  so  modified,  until  other- 
wise provided  by  law.  This  will  leave  the  whole  subject  within  the  discretion 
of  the  Legislature,  and  if  experience  shall  demonstrate  the  need  of  some 
modification  of  the  jurisdiction,  the  Legislature  may  act  accordingly. 
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CotTNTT  Courts 

The  jurisdiction  of  the  County  Courts  in  actions  at  common  law  for  the 
recovery  of  money  is  increased  from  $2,000  to  $3,000,  and  they  are  also  given 
jurisdiction  over  actions  against  non-residents  having  an  office  for  the  regu- 
lar transaction  of  business  within  the  county,  upon  causes  of  action  arising 
within  the  county. 

The  existing  Constitution  prohibits  a  County  Judge  or  Surrogate  in  a 
county  having  a  population  exceeding  120,000  from  practicing  as  attorney 
or  counselor-at-law  or  acting  as  referee.  Much  criticism  has  arisen  respect- 
ing the  eflfect  of  permitting  County  Judges  and  Surrogates  in  other  counties 
to  practice  law.  The  opposition  to  making  a  general  prohibition  of  the 
practice  results  from  the  unwillingness  or  inability  of  the  counties  to  sanc- 
tion legislative  increase  in  the  salaries  of  these  officials  to  an  amount  which 
would  compensate  competent  judges.  After  careful  consideration,  your  Com- 
mittee recommends  an  extension  of  the  prohibition  so  as  to  apply  to  all  coun- 
ties having  a  population  of  75,000  or  upwards.  This  will  result  in  extend- 
ing it  to  thirteen  additional  counties,  all  of  them  prosperous  and  apparently 
abundantly  able  to  adequately  compensate  such  officials  for  the  loss  of  oppor- 
tunity to  add  to  their  salaries  by  private  practice.  In  order,  however,  to 
make  it  possible  to  secure  competent  men  for  those  positions,  in  view  of 
this  action,  the  L^slature  is  to  be  further  empowered  at  any  time  to  con- 
solidate the  offices  of  County  Judge  and  Surrogate  in  any  county.  The 
compensation  of  the  County  Judges  is  to  be  directly  fixed  by  the  Boards 
of  Supervisors  of  the  counties,  or  other  officials  exercising  powers  similar 
to  those  now  vested  in  such  boards,  instead  of  through  the  Legislature  as 
at  present,  and  except  in  case  of  such  consolidation,  it  is  provided  that  the 
compensation  of  a  judge  or  justice  of  any  court  in  the  State,  shall  be  neither 
increased  nor  decreased  during  the  term  of  office  for  which  he  was  elected  or 
appointed. 

COMMISSIONEBS  OF  JUBOBS 

• 

In  conformity  with  the  recommendation  of  a  number  of  judges  who  have 
appeared  before  it,  your  Committee  reports  a  provision  for  the  appoint- 
ment of  Commissioners  of  Jurors  in  all  counties  having  a  population  of 
upwards  of  75,000  inhabitants,  to  be  chosen  by  the  Justices  of  the  Supreme 
Court,  their  terms  of  office  and  compensation  to  be  fixed  by  the  Legislature, 
which  shall  also  prescribe  and  define  their  duties. 

Impeachment 

One  of  the  arguments  employed  by  advocates  of  the  recall  of  judges  has 
been  that  the  proceeding  to  remove  judges  by  impeachment  was  so  cumber- 
some as  to  be  impracticable,  and  not  to  afford  a  feasible  remedy  for  the 
removal  of  an  unfit  judge,  save  in  extraordinary  cases  of  political  signifi- 
cance. For  the  purpose  of  removing  this  argument  and,  without  in  the 
slightest  degree  detracting  from  the  dignity  and  importance  of  trial  by  im- 
peachment, but  to  make  it  conforin  with  the  reasonable  requirements  of 
practical  judicial  procedure,  your  Committee  recommends  a  provision  au- 
thorizing the  Court  for  the  Trial  of  Impeachments  to  order  all  or  any  part 
of  the  testimony  to  be  taken  and  reported  by  a  committee  composed  of  mem- 
bers of  the  court,  reserving,  however,  to  the  impeached  officer  the  right  to 
testify  before  the  court,  if  he  so  desire. 
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Court  of  Claims 

To  end  the  recurrent  scandals  resulting  from  the  Legislature  dealing  with 
the  Court  of  Claims  as  a  mere  political  football,  your  Committee  has  pro- 
vided for  the  continuance  of  this  court  as  a  constitutional  court.  Two 
courses  only  appear  to  be  open  in  dealing  with  this  matter.  One,  to  trans- 
fer to  the  Supreme  Court  the  jurisdiction  now  exercised  by  the  present  Court 
of  Claims,  the  other,  to  provide  in  the  Constitution  for  the  continuance  of 
that  tribimal  as  a  court.  The  Court  of  Claims  is  the  development  of  the 
Legislative  Committee  or  Statutory  Board  of  Audit.  Its  jurisdiction  is 
essentially  different  from  that  of  ordinary  courts  of  justice.  It  should  have 
power  to  exercise  this  jurisdiction  in  a  simple  summary  manner,  without 
being  hampered  by  technical  rules  of  law,  and  your  Committee,  therefore, 
recommends  that  it  be  continued  as  at  present  constituted,  with  power  in  the 
Legislature  to  increase  its  members,  the  judges  to  have  authority  separately 
to  take  testimony  in  any  case,  but  a  majority  of  the  court  to  concur  in  any 
award. 

Consolidation  of  Local  Coubts 

Very  greatly  increased  efficiency  has  been  realized  by  the  consolidation  of 
numerous  small  courts  into  single  tribunals,  so  organized  that  their  entire 
judicial  force  may  be  kept  occupied,  and  the  business  within  the  jurisdiction 
of  the  court  fairly  distributed  among  its  various  terms  and  parts.  Numerous 
and  different  plans  of  consolidation  have  been  advocated  before  your  Com- 
mittee, some  even  going  to  the  length  of  urging  the  absorption  of  all  the 
courts  of  the  State  into  one  great  tribunal,  having  original  and  appellate 
jurisdiction.  Without  yielding  to  such  extreme  suggestions  as  these,  your 
Committee  has  realized  the  force  of  the  criticism  of  the  unsatisfactory  organ- 
ization of  the  courts  of  civil  and  criminal  jurisdiction  in  the  city  of  New 
York,  intermediate  the  Supreme  Court  and  the  courts  of  inferior  civil  and 
criminal  jurisdiction.  These  latter  courts  recently  have  been  reorganized, 
so  that  the  court  of  limited  civil  jurisdiction,  the  Municipal  Court  is  vested 
with  jurisdiction  throughout  the  Greater  City,  holding  terms  in  each  of  the 
five  boroughs,  its  judges,  under  the  direction  of  its  presiding  judge,  being 
authorized  to  sit  wherever  the  business  of  the  court  requires,  and  that  business 
being  distributed  as  the  requirements  of  its  due  and  prompt  determination 
may  demand.  The  Court  of  Special  Sessions,  and  the  Magistrates'  Courts  in 
the  city  of  New  York,  in  like  manner  have  been  reorganized  with  jurisdiction 
throughout  the  greater  city,  and  with  provisions  for  the  conduct  of  its 
business  similar  to  those  applicable  to  the  Municipal  Court.  The  Association 
of  the  Bar  of  the  city  of  New  York  has  recommended  that  the  Legislature 
be  empowered  to  abolish  County  Courts  within  the  city  of  New  York  and  to 
extend  over  the  whole  city,  the  jurisdiction  of  the  Court  of  General  Sessions 
in  and  for  the  city  and  county  of  New  York,  so  far  as  regards  criminal 
jurisdiction,  and  the  jurisdiction  of  the  City  Court  of  the  city  of  New  York, 
so  far  as  regards  civil  jurisdiction.  In  its  opinion,  such  consolidated  courts 
would  relieve  the  Supreme  Court  of  a  great  number  of  small  cases,  and  would 
make  homogeneous  courts  of  civil  and  criminal  jurisdiction,  respectively, 
which  would  better  meet  the  requirements  of  the  business  in  the  city  of 
New  York  than  the  existing  separate  courts.  Similar  consolidations  have 
been  made  with  very  satisfactory  results  in  other  cities.  In  conformity  with 
those  recommendations,  your  Committee  reports  the  following  provisions: 
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From  and  after  January  1,  1917,  the  jurisdiction  of  the  Court  of  General 
Sessions  of  the  city  of  New  York  is  extended  throughout  the  greater  city. 
The  County  Courts  of  Kings,  Queens,  Eichmond  and  Bronx  are  abolished, 
and  their  jurisdiction  transferred  to  the  Court  of  General  Sessions,  the  judges 
of  such  County  Courts  becoming  judges  of  the  Court  of  General  Sessions, 
the  successors  of  the  judges  so  transferred  to  be  elected  by  the  electors  of  the 
counties  in  which  they  respectively  reside.  Owing  to  the  rapid  growth  of 
population  in  Bronx  county,  the  Legislature  is  empowered  to  provide  one 
additional  judge  from  that  county  if  it  shall  deem  it  proper  so  to  do.  One 
of  the  principal  difficulties  in  accomplishing  this  consolidation  lies  in  the 
difference  in  the  salaries  paid  to  the  judges.  Those  of  the  Court  of  General 
Sessions  at  present  receive  salaries  of  $17,500  per  annum,  the  County  Court 
judges  in  Kings,  Queens  and  Bronx  each  $10,000  per  annum  and  in  Richmond 
$7,500  per  annum.  Your  Committee  has  provided  that  the  present  incumbents 
shall  continue  to  receive  those  salaries  until  the  expiration  of  their  respective 
terms,  but  that  their  successors,  who  shall  be  elected  for  periods  of  fourteen 
years,  shall  be  paid  a  salary  to  be  fixed  by  the  Legislature. 

From  and  after  January  1,  1917,  the  jurisdiction  of  the  City  Court  of 
New  York  is  extended  throughout  the  greater  city,  and  the  pecuniary  limit 
for  which  it  may  entertain  actions  for  the  recovery  of  money  increased  to 
$5,000.  Provision  is  made  for  electing  additional  judges  of  the  court,  two  from 
the  county  of  Kings,  and  one  from  each  of  the  counties  of  Bronx  and  Queens. 
The  Legislature  is  empowered  to  provide  one  additional  judge  from  Kings 
coimty  should  it  deem  proper  so  to  do.  The  amount  of  civil  business  in  the 
County  Court  of  Richmond  does  not  seem  sufficient  to  require  provision  to  be 
made  for  a  judge  of  the  City  Court  from  that  county,  but  provision  is  made 
for  a  separate  surrogate  therein. 

Children's  Coubts 
To  enable  the  Legislature  to  keep  pace  with  modern  theories  of  dealing 
with  delinquent  children,  not  as  criminals,  but  as  wards  of  the  State,  and 
of  regulating  domestic  relations  on  a  broader  basis  than  the  mere  enforcement 
of  penal  laws,  your  Committee  has  reported  a  provision  empowering  the 
Legislature  to  establish  inferior  or  local  courts  with  territorial  jurisdiction 
throughout  the  counties  in  which  they  are  situated,  and  to  confer  upon  them, 
or  upon  existing  courts,  power  to  try  without  a  jury  offenses  of  the  grade  of 
misdemeanor,  and  to  establish  children's  courts  and  courts  of  domestic  rela- 
tions, with  jurisdiction  found  to  be  essential  for  the  successful  administration 
of  such  courts. 

JuBY  Exemptions 
Exemptions  from  liability  to  jury  service  have  been  granted  by  the  Legis- 
lature from  time  to  time  to  various  classes  of  citizens.  It  is  difficult  to 
imagine  any  sound  reason  for  the  existence  of  some  of  these  exemptions. 
Many  judges  who  have  appeared  before  your  Committee  have  attributed  to 
these  exemptions  difficulties  experienced  in  securing  in  important  cases  juries 
of  sufficient  intelligence  to  comprehend  the  issues  involved.  Your  Committee 
is  inclined  to  the  opinion  that  except  in  the  case  of  physicians  and  surgeons 
in  active  practice,  exemptions  from  liability  to  jury  duty  should  be  limited 
to  persons  employed  in  the  public  service;  but  recognizing  the  difficulty  of 
fairly  determining  this  question  within  the  limitations  necessarily  imposed 
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upon  it,  your  Committee  has  recommended  that  no  others  be  exempt  unless 
and  except  the  judges  empowered  to  make  the  Civil  Practice  rules  shall  so 
provide.  It  is  believed  that  this  body,  charged  with  formulating  the  rules 
governing  procedure  in  the  Courts,  will  be  better  qualified  to  determine  what 
classes  of  persons  may  be  exempted  from  jury  duty  without  impairment  to 
the  administration  of  justice.  Soldiers  and  sailors  of  the  United  States 
army  or  navy,  members  of  the  National  Guard  and  volimteer  firemen  now 
serving  as  such  or  heretofore  honorably  discharged  are  excepted  from  this 
prohibition. 

ToRRENS  Law 

The  Committee  has  also  recommended  a  provision  authorizing  the  enact- 
ment of  laws  to  provide  for  a  system  of  judicial  authentication  and  guaranty 
by  the  State  or  by  any  county  of  titles  to  real  property,  the  determination  of 
adverse  claims  to  and  interests  therein  and  the  establishment  by  means  of 
fees  or  otherwise  of  protective  funds  to  make  such  system  operative,  and 
to  confer  upon  existing  courts  of  record  such  administrative  powers  as  are 
necessary  in  carrying  out  such  system.  The  advocates  of  the  so-called  Torrens 
Law  system  have  pressed  upon  your  Committee  recommendations  for  the 
establishment  of  separate  land  courts  or  land  divisions  in  the  Supreme  Court 
and  provisions  authorizing  the  Legislature  to  confer  upon  administrative 
officers  judicial  powers  in  carrying  out  this  system.  Your  Conunittee  has 
felt,  however,  that  no  separate  Land  Division  or  Land  Court  was  either  neces- 
sary or  desirable,  and  it  is  of  the  opinion  that  it  is  inexpedient  to  confer 
judicial  powers  upon  administrative  officers. 

Your  Committee  has  adopted  and  included  in  the  article  reported  portions 
of  the  proposed  constitutional  amendments  introduced  by  the  following  named 
delegates:  Messrs.  Clearwater,  Steinbrink,  Aiken,  Rodenbeck,  Baldwin,  R.  B. 
Smith,  Cobb,  Mandeville,  Reeves,  C.  H.  Young,  Tuck,  Sheehan,  Fobes,  Rosch, 
Lincoln,  Heaton,  McKean,  Leggett,  Ostrander,  Coles,  Brenner,  Barrett,  Dun- 
more,  Angell,  Wiggins,  Green,  Stimson. 

Your  Committee  gratefully  acknowledges  the  valuable  suggestions,  explana- 
tions and  information  received  from  the  gentlemen  who  introduced  these 
amendments  as  well  as  from  other  proposals  which  furnished  helpful  sug- 
gestions. 

GEORGE  W.  WICKERSHAM, 

Chairman, 

Mr.  Wickersham  —  Mr.  President,  may  the  amendment  be  read  as  offered? 

The  President  —  The  amendment  will  be  read. 

Mr.  Dunmore  —  Mr.  President. 

The  President  —  The  Chair  recognizes  Mr.  Dunmore. 

Mr.  Dunmore  —  I  have  the  greatest  respect  for  my  associates  on  the  Ju- 
diciary Committee  and  for  their  opinion,  but  there  is  one  thing  in  regard 
to  which  I  am  compelled  to  dissent  from  the  majority  report,  and  I  desire 
to  file  a  minority  report. 

The  President  —  Mr.  Dunmore  files  a  minority  report.  The  Secretary  will 
read  the   report   from   the  Committee. 

The  Secretary  —  Mr.  Wickersham  to  which  was  referred  a  number  of  pro- 
posed amendments  relating  to  Article  VI  of  the  Constitution  reports  a  pro- 
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posed  amendment  entitled  Proposed  Constitutional  Amendment  to  amend 
Article  VI  of  the  Constitution  generally. 

Second    reading.    To    amend    Article    VI    of    the    Constitution    generally 

The  President  —  Are  there  any  special  motions  to  be  made  with  reference 
to  this  proposed  amendment? 

Referred  to  the   Committee   of   the   Whole. 

Are  there  any  further  reports  of  standing  committees? 

Reports  of   special  committees. 

Third  reading. 

Unfinished  business  in  general  orders. 

Special  orders. 

The  Convention  will  go  into  Committee  of  the  Whole  for  consideration 
of  the  special  order  of  the  day,  a  proposed  amendment  reported  by  the 
Committee  on  Cities.    General  Order  No.  50. 

Will  Mr.  Austin  take  the  Chair? 

(Mr.  Austin  takes  the  Chair.) 

Mr.  Austin  —  The  Convention  is  now  in  general  orders  in  Conunittee  of 
the  Whole  on  General  Order  No.  60. 

The  Chair  recognizes  Mr.  Low. 

Mr.  Low — 'Mr.  Chairman,  in  rising  to  move  the  acceptance  of  the  home 
rule  amendment  proposed  by  the  Committee  on  Cities  and  to  explain  the 
amendment,  I  venture  to  ask  that  I  may  be  permitted  to  finish  my  state- 
ment without  interruption.  After  that  is  finished,  I  shall  be  glad  to  answer 
any  question  that  may  be  asked  of  me  to  the  best  of  my  ability. 

General  Order  No.  50,  I  may  state  for  the  convenience  of  the  members 
is  No.  781,  the  report  of  the  Committee  on  Cities,  to  amend  Article  12  of 
the  Constitution,  generally,  in  relation  to  cities  and  villages  and  their  powers 
of  self -government.  I  shall  not  detain  the  Convention  by  any  oratory  on  the 
subject  of  home  rule  as  an  abstract  proposition,  either  as  to  its  importance 
to  the  cities  or  as  to  its  advantages  to  the  State.  As  an  abstract  proposition, 
I  think  that  it  is  probable  that  every  member  of  this  Convention  is  in 
favor  of  it.  The  differences  begin  when  we  begin  to  consider  the  details  of 
the  specific  bill  or  amendment  to  provide  for  a  home  rule  by  cities.  I  want 
therefore  to  try  to  focus,  as  briefly  as  possible,  the  attention  of  the  Con- 
vention upon  the  specific  problem  with  which  this  amendment  tries  to  deal. 

I  wonder  if  any  here  realize  that  in  forty- five  years  we  have  made  no 
substantial  progress  in  relieving  the  Legislature  of  the  necessity  of  dealing 
with  local  matters  or  in  granting  to  the  cities  more  control  of  their  local 
affairs.    I  think  these  very  few  figures  will  be  interesting  and  instructive. 

The  Evarts  Committee  on  City  Government  which  reported  in  1877  noted 
that  in  the  year  1870,  808  acts  were  passed  by  the  Legislature.  Of  that 
number  there  were  212  relating  to  cities  and  villages,  94  to  cities  alone, 
and  36  to  New  York  city,  and  an  even  larger  number,  the  report  states, 
to  the  then  city  of  Brooklyn.  In  1915  the  Legislature  passed  729  bills.  Of 
that  number  222  acts  related  to  cities  and  villages,  182  acts  related  to  cities 
and  76  acts  related  to  New  York  city.  Those  are  the  figures  that  I  have 
received  from  the  Law  Library.  The  figures  compiled  by  the  Citizens* 
Union  differ  a  little  but  the  details  are  imimportant.  What  I  want  to  fix 
in  the  mind  of  the  Convention  is  that,  so  far  as  the  Constitution  is  con- 
Jcemed,  it  is  just  as  necessary  to-day  as  it  was  in  1870  for  the  cities  to 
come  to  the  Legislature  for  all  sorts  of  minute  and  special  legislation. 
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The  Constitutional  Convention  of  1894,  however,  did  make  one  provision 
which  has  resulted  in  a  very  great  reform.  It  provided  that  special  city  bills, 
as  defined  in  the  Constitution,  should  be  submitted  to  the  cities  with  the 
authority  either  in  the  mayor  or  in  the  mayor  and  common  council,  according 
to  the  size  of  the  cities,  to  accept  or  to  refuse  to  accept  proposed  bills. 

That  system  is  perfectly  understood  and  is  usually  described  as  the  sus- 
pensive or  the  suspensory  veto  of  the  bill.  The  Convention  will  be  interested 
to  know  how  that  provision  has  worked.  From  1895,  when  the  present  Con- 
stitution went  into  force,  up  to  1915,  the  present  year,  only  142  vetoes,  local 
vetoes,  were  overridden  by  the  Legislature;  that  is  to  say,  in  twenty-one  years 
vetoes  were  overridden  at  the  average  rate  of  seven  a  year.  During  the 
period  from  1902  to  1914,  624  local  vetoes  were  not  overridden. 

And  what  is  most  important  of  all  is  that  during  the  last  six  years 
only  eleven  such  vetoes  have  been  overridden  by  the  Legislature  or  less  than 
two  a  year.  When  one  considers  that  there  were  prior  to  this  year  fifty-four 
cities  in  the  State,  and  that  as  concerns  the  entire  fifty-four  only  two  such 
vetoes  were  overridden,  the  remarkable  effectiveness  of  that  provision  in  pre- 
venting unwelcome  legislation  is  very  clear. 

It  is  not  that  problem,  however,  with  which  we  are  now  called  upon  to 
deal.  We  are  called  upon  to  deal  with  the  other  side  of  it  which  was  not  suc- 
cessfully dealt  with  in  1894.  We  want  to  relieve  the  Legislature  of  the  ne- 
cessity of  passing  all  these  local  laws.  We  want  to  give  the  cities  as  nearly 
complete  control  of  their  own  affairs  as  good  judgment  will  permit. 

Now  it  seems  to  me,  Mr.  Chairman,  that  any  measure  which  is  to  accom- 
plish the  desired  results  must  do  four  things:  It  must  grant  to  the  cities 
adequate  power  to  manage  their  own  affairs;  second,  it  must  give  to  the  local 
authorities  for  the  time  being  the  right  to  adjust  the  local  machinery  of  the 
city,  so  that  it  can  meet  new  emergencies  and  new  duties  successfully;  third^ 
it  must  prevent  the  Legislature  from  interfering  out  of  hand  in  the  city's 
affairs;  and,  fourth,  it  must  leave  power  enough  somewhere,  either  in  the 
city  or  in  the  Legislature,  to  deal  adequately  with  every  question. 

Now,  Mr.  Chairman,  it  is  not  necessary  for  me  in  a  Convention  so  largely 
made  up  of  lawyers  to  attempt  to  unfold  the  legal  difficulties  of  the  problem. 
There  are,  besides  the  lawyers,  at  least  four  ex-mayors  in  the  Convention,  who 
know  something  about  this  problem  by  experience;  but  for  the  benefit  of  the 
other  members  who  may  be  entirely  unfamiliar  with  it,  I  do  want  to  read 
a  few  quotations  from  Professor  Goodnow*s  book  on  home  rule. 

In  the  absence  of  my  notes,  I  think  I  can  state  the  question  sufficiently 
clearly  even  for  the  benefit  of  those  who  are  not  lawyers. 

A  city  is  not  a  little  State  which  can  by  forming  a  charter  take  to  itself 
whatever  power  it  pleases.  That,  I  think,  is  quite  evident.  Neither  is  a 
city  like  a  State  of  the  Union  which  has  by  right  all  the  powers  that  it  has 
not  given  up.  Neither  is  a  city  in  its  relation  to  the  State  that  of  a  province 
to  the  Dominion  of  Canada.  A  province  in  Canada  has  the  powers  that  are 
given  to  it,  as  a  city  has  in  the  United  States,  and  the  Dominion  government 
has  everything  else,  but  the  Dominion  government  exercises  the  powers  of 
the  State  through  its  own  agency.  It  does  not  use  the  province  at  all  for 
the  purpose  of  carrying  out  State  policies.  That  is  the  respect  in  which  the 
relation  between  the  State  of  New  York  and  the  cities  of  New  York  is  differ- 
ent from  that  between  the  provinces  and  the  central  government  of  Canada. 
The  State  of  New  York  does  use  its  cities  in  very  many  particulars  as  the 
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agents  of  the  State  to  administer  the  policies  of  the  State  as  to  those  matters 
in  which  the  State  is  concerned;  and  it  is  right  in  that  fact  that  the  difficulty 
of  the  problem  is  particularly  found.  If  it  were  possible  to  say  these  are 
city  affairs,  and  those  are  State  affairs,  and  make  a  sharp  line  between  them, 
the  problem  would  be  very  easy  to  solve.  But  I  think  so  eminent  an  author- 
ity as  Judge  Cooley,  and  I  think  also  Judge  Dillon,  unless  I  am  misinformed, 
have  stated  that  it  is  impossible  to  do  that,  and  therefore  we  are  bound  to 
consider  in  any  home  rule  amendment  not  only  the  things  that  the  city  is 
interested  in  by  itself,  not  only  the  things  that  the  State  is  interested  in  by 
itself,  but  also  the  things  in  which  their  interest  is  mutual,  and  that  is  pre- 
cisely the  thing  that  makes  our  problem  serious  and  difficult. 

The  Convention  of  1894  attempted  to  deal  with  this  problem  by  dividing  the 
laws  of  the  State  into  general  laws  and  special  city  laws,  and  it  provided  that 
special  city  laws  should  be  submitted  to  the  locality  in  the  way  in  which  I  have 
described.  But  the  courts  of  the  State  ruled  that  a  general  law  might  be  a 
law,  for  example,  in  this  form,  that  it  would  apply  to  cities  of  only  1,000,000 
inhabitants  or  of  1,000,000  and  over,  the  theory  being  that  while  at  the  time 
the  law  applied  only  to  the  city  of  New  York,  in  time  some  other  city  might 
have  a  million  people  and  then  the  law  would  apply  to  the  other  city  as  well 
as  to  New  York. 

In  other  words,  the  hope  of  escaping  legislation  affecting  one  city  only 
with  the  requirement  of  general  laws  had  been  disappointed  in  this  State  as 
it  has  been  disappointed  in  every  State  of  the  Union  that  I  can  now  recall,  ex- 
cept possibly  in  Illinois  where  the  courts  have  given  to  the  phrase  "general 
law  "  what  to  the  layman  is  its  ordinary  significance.  The  courts  of  New 
Jersey  also  have  held  that  where  classification  is  proposed  by  any  law,  classifi- 
cation must  relate  to  the  subject-matter  of  the  law.  It  cannot  be  determined 
by  something  outside  of  that. 

New  York  is  not  the  only  State  which  has  been  obliged  by  the  necessities 
of  the  case  to  give  that  sort  of  an  interpretation  to  a  general  law.  Penn- 
sylvania has  an  even  broader  mandate,  I  think,  against  special  legislation  for 
cities,  than  New  York  has;  and  yet  the  courts  of  Pennsylvania  were  obliged 
to  sustain  a  law  so  drawn  that  it  applied  only  to  Philadelphia  for  the  estab- 
lishment, as  I  recall,  of  a  quarantine;  the  court  saying  that  they  must  con- 
sider that  a  general  law,  otherwise  every  inland  city  that  did  not  need  a 
quarantine  must  establish  one  in  order  that  Philadelphia,  which  did  need  it, 
could  have  one. 

I  think,  therefore,  that  it  is  quite  apparent  that  this  problem  of  ours 
cannot  be  solved  simply  by  providing  for  general  laws  in  relation  to  cities. 

Now,  that  is  what  I  might  call  the  legal  basis  of  the  demand  from  cities 
for  home  rule.  They  find  themselves  caught  in  this  net  with  many  meshes, 
and  they  cannot  escape,  and  the  object  of  the  Proposed  Amendment  is  to  try 
to  get  a  way  out. 

Of  course,  the  requests  that  have  come  to  this  Convention  from  the  Confer- 
ence of  Mayors,  shows  more  than  that.  It  shows  not  only  how  sensitive  the 
cities  have  become  on  this,  but  it  also  shows,  I  am  glad  to  believe,  a  very 
marked  and  encouraging  interest  in  local  sentiment  and  a  public  spirit 
within  the  city  from  which,  as  the  years  go  on,  everything  is  to  be  hoped. 

Now,  that,  I  am  sure,  is  sufficient  for  me  to  say  on  the  legal  difficulties 
of  the  proposition.  Let  me  try  to  point  out  the  practical  difficulties  of  the 
problem  as  it  exists  in  the  State  of  New  York. 
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We  have  fifty-six  cities  in  the  State  at  present.  At  one  end  of  the  line  is 
the  city  of  New  York,  with  a  population  of  over  five  millions,  perhaps  more 
than  half  of  the  population  of  the  State,  and  at  the  other  end  of  the  line 
are  the  third  class  cities,  with  a  population  of  a  few  thousand;  and  this 
Convention  is  called  upon  to  pass  an  amendment  which  will  deal  justly  and 
fairly  and  adequately  with  cities  representing  so  great  a  range  of  population, 
of  material  interest,  and  of  physical  location. 

Now  the  city  of  New  York  received  its  first  charter  from  Peter  Stuyvesant, 
when  it  was  called  New  Amsterdam  in  1^3.  When  the  other  day,  in  cele- 
brating the  adoption  of  a  city  flag,  the  city  celebrated  the  250th  anniversary 
of  its  receipt  of  its  first  charter  from  an  English  king.  A  few  years  later, 
in  1684,  the  famous  Dongan  charter  was  granted  to  the  city  by  Governor 
Dongan. 

From  that  day  to  this,  Mr.  Chairman,  although  the  charter  of  the  city  of 
New  York  has  been  often  revised,  no  revisers  have  ever  been  willing  to 
repeal  everything  that  went  before.  The  result  is  that  there  are  in  that 
Greater  New  York  charter  to-day  parts  of  the  Dongan  charter  of  1684; 
there  are  parts  of  the  Montgomery  charter  of  1730;  and  there  are  parts  of 
every  other  revision  that  has  taken  place  between  that  day  and  this.  The 
result  is  not  only  that  the  charter  of  New  York  is  a  very  bulky  document, 
but  it  is  estimated  that  approximately  ten  thousand  laws  affect  the  ad- 
ministration of  the  city  of  New  York  and  its  powers,  surrounding  the  charter; 
so  that  in  the  case  of  the  city  of  New  York  we  are  not  dealing  with  a  charter 
that  has  been  made  out  of  hand,  like  the  charter  of  Saratoga  Springs  the 
other  day  and  the  charter  of  White  Plains,  but  we  are  dealing  with  a  charter 
that  is  the  growth  of  250  years,  and  I  venture  to  think  that  the  g^itlemen  of 
this  Convention  will  feel  as  I  do,  that  it  is  a  tremendously  serious  proposition 
to  suggest  that  a  charter  which  is  of  growth  like  that  should  be  torn  up  by 
the  roots  and  the  city  compelled  to  start  over  again. 

It  was  my  good  fortime  to  sit  upon  the  Greater  New  York  charter  which 
was  enacted  in  order  to  provide  for  the  consolidation  into  the  then  city  of 
New  York  of  Brooklyn  and  of  other  municipalities  that  were  at  that  time 
made  part  of  New  York  city. 

The  President  of  that  Commission  was  General  Tracy.  On  it  was  Judge 
Dillon,  William  C.  DeWitt,  for  many  years  corporation  counsel  of  the  city 
of  Brooklyn.  Then  if  ever  was  the  time  in  which  to  provide  an  entirely  new 
charter  for  the  city  of  New  York;  but  that  commission,  like  its  predecessors, 
declined  to  undertake  that  great  responsibility.  Possibly  something  of  that 
decision  was  due  to  pressure  of  time,  but  we  were  restrained,  sir,  by  the 
recognition  of  the  fact  that  we  were  dealing  with  a  growth,  not  with  a  docu- 
ment that  was  given  out  of  hand  by  the  Legislature. 

To  illustrate  the  significance  of  the  situation,  let  me  call  the  attention  of 
the  Convention  to  the  fact  that  when  the  corporation  counsel  of  New  York 
city  was  asked  to  prepare  an  amendment  to  the  charter  which  would  per- 
mit the  State  to  establish  a  central  purchasing  bureau,  it  was  necessary  to 
provide  for  the  repeal  or  the  modification  of  100  different  laws  —  approxi- 
mately, if  not  exactly. 

Another  feature  of  the  situation  is  that  in  the  charter  itself  and  in  many 
of  these  surrounding  laws,  the  operations  of  the  city  are  controlled  in  the 
most  minute  way.     It  became  necessary  a  few  years  ago  to  come  to  the 
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Legislature  for  a  charter  amendment  permitting  the  city  authorities  to 
assign  rooms  in  the  Hall  of  Records  just  because  some  officer  who  wanted 
to  have  a  particular  room  had  succeeded  in  having  that  put  into  the  law. 
I  will  not  weary  the  Convention  as  I  might  in  further  illustration.  The 
<me  point  that  I  want  to  make  is  that  the  charter  of  New  York  city,  this 
growth  of  250  years,  is  full  of  those  embarrassing  and  harassing  details  and 
that  is  why  I  undertake  to  say,  Mr.  Chairman,  that  in  amending  it  we  will 
have  this  problem:  We  must  give  to  the  government  of  the  day  in  that 
city,  without  any  regard  to  charter  amendment  or  charter  revision  in  any 
other  form,  authority  to  modify  the  city  charter  in  all  necessary  respects 
to  enable  the  city  to  attend  to  its  own  affairs. 

Now,  with  that  general  explanation,  that  general  development  of  the 
precise,  practical  problem  by  which  we  are  confronted,  let  me  ask  your 
attention  now  to  the  report  of  the  Committee  itself.  I  would  take  up  the 
explanation  first  of  Section  4  which  is  to  be  found  xm  page  4  of  the  pending 
amendment.  I  do  that  because  what  is  new  and  what  deals  primarily  with 
the  home  rule  problem  is  contained  in  section  4.  The  amendments  that 
preceded  it  are  in  some  instances  very  important  but  they  are  all  related  to 
this  matter  and  therefore  I  wish  to  begin  the  consideration  of  this  amend- 
m^it  with  the  study  of  Section  4.    That  b^ins: 

"  Every  city  shall  have  exclusive  power  to  manage,  regulate  and  control 
its  own  property,  business  and  local  affairs,  subject  to  the  Constitution 
and  to  the  general  laws  of  the  State  applying  to  all  the  inhabitants,  or 
applying  to  all  the  cities  or  counties  of  the  State  without  classification  or 
distinction." 

What  follows,  paragraphs  a  and  b,  adds  nothing  to  that  grant  and  takes 
nothing  from  it,  so  that  I  ask  you,  to  consider,  first  of  all,  that  this  amend- 
ment provides  an  exclusive  grant  of  power  to  the  city  to  manage,  r^ulate 
and  control  its  own  property,  business  and  local  affairs.  In  the  amendments 
which  have  been  presented  by  the  Committee,  that  proposition  is  contained 
in  different  forms,  but  that  form  is  intended  to  express,  and  the  Committee 
thinks  that  it  does  express,  an  adequate,  exclusive  grant  of  power  to  the  city 
to  manage  its  own  local  affairs. 

Now,  it  is  claimed  by  some  of  those  who  have  criticised  this  bill  that 
by  an  amendment  which  we  propose  in  Section  3,  which  is  to  be  found  on 
page  3  of  the  bill  submitted  by  the  Committee  on  Cities,  that  grant  is  either 
taken  back  or  vitally  limited.  The  amendment  to  which  I  refer  is  this: 
which  is  a  redrafting  of  Section  2  of  the  present  Constitution  and  which 
embodies  this  paragraph  as  it  reads  in  the  present  Constitution :  **  Laws 
relating  to  the  property,  affairs  or  government  of  cities,  and  the  general 
several  departments  thereof,  are  divided  into  general  and  special  city  laws; 
general  city  laws  are  those  which  relate  to  all  the  cities  of  one  or  more 
classes;  special  city  laws  are  those  whicTi  relate  to  a  single  city,  or  to 
less  than  all  the  cities  of  a  class." 

Those  words  are  embodied  in  the  pending  amendment  and  for  them  is 
substituted  this  passage:  "Laws  relating  to  the  government  of  cities  and 
applying  to  less  than  all  the  cities  of  the  State  without  classification  or 
distinction  and  not  within  the  powers  granted  to  cities  by  this  article  are 
defined  for  the  purposes  of  this  section  as  special  city  laws." 


1880 

The  remainder  of  Section  12  provides  for  the  suspensory  veto. 

Now,  the  Convention  will  notice  that  two  changes  have  been  made  there 
which  bear  very  vitally  upon  the  proposed  grant  of  power.  We  have  left  out 
of  the  present  Constitution  the  authority  to  the  Legislature  to  pass  special 
city  laws,  relating  to  either  the  property  or  the  affairs  of  cities  and  have 
left  in  the  authority  to  pass  such  laws  in  this  form :  "  Laws  relating  to  the 
government  of  cities  and  applying  to  less  than  all  the  cities  of  the  State 
without  classification  or  distinction  and  not  within  the  powers  granted  to 
cities  by  this  article  are  defined  for  the  purposes  of  this  section  as  special 
city  laws." 

Mr.  Clinton  —  Mr.  Chairman,  will  the  gentleman  yield  a  moment  for  a 
point  of  information  on  that  language? 

The  Chairman  —  Does  the  gentleman  yield  ?  I  underertood  you  to  say  you 
preferred  not  to  be  interrupted. 

Mr.  Low  —  I  prefer  not  to  be  interrupted. 

The  Chairman  —  The  gentleman  will  not  yield. 

Mr.  Low  —  I  hope  I  may  answer  the  gentleman's  question  without  hearing 
it  before  I  finish;  if  not,  I  shall  be  glad  to  answer  it  when  I  have  concluded. 
Now,  it  is  objected,  first  of  all,  that  no  authority  whatever  should  be  left 
with  the  Legislature  to  pass  special  city  laws,  even  as  to  the  matters  in 
which,  by  common  consent,  the  State  is  interested.  Now,  Mr.  Chairman,  the 
Cities  Conunittee  inserted  that  provision  deliberately  because  the  Committee 
believes,  if  I  understand  its  attitude  correctly,  that  without  that  provision 
it  may  not  be  possible  through  general  laws  to  deal  successfully  with  the 
tremendously  varying  problems  that  arise  in  the  city  of  New  York,  for  ex- 
ample, or  in  a  small  city  of  the  third  class. 

That  apprehension  is  not  based  on  theory.  A  priori,  I  think  one  would 
say  that  it  would  be  very  difi&cult  to  do  that;  and,  a  priori,  I  think  one 
would  be  very  much  inclined  to  say  that  it  is  not  statesmanlike  to  attempt 
to  deal  with  things  so  very  different  under  the  same  law,  but  we  have  illustra- 
tions of  the  impossibility  of  doing  that  in  the  Constitution  itself.  The  Con- 
stitution as  it  exists  today  has  to  make  special  provisions  in  Section  10  of 
Article  II  relating  to  the  city's  debt  limit  for  the  benefit  of  the  city  of 
New  York,  and  in  the  amendment  which  is  pending  from  the  Cities  Com- 
mittee dealing  with  the  financial  control  of  cities,  proposing  to  adopt  the 
State  system  of  serial  bonds  as  far  as  it  is  possible  to  do  so  in  cities,  we 
have  to  make  again  a  special  exception  for  the  benefit  of  the  city  of  New 
York,  because  the  city  of  New  York  is  under  contract  on  its  dual  subway  for 
the  construction  of  that  subway  under  a  sinking  fund  provision  that  cannot 
be  changed. 

Now,  gentlemen,  if  in  two  instances  it  is  found  impossible  in  the  Consti- 
tution of  the  State  itself  to  deal  with  New  York  by  common  provisions  that 
apply  to  all  the  other  cities,  is  it  reasonable  to  believe  that  all  of  the  problems 
that  will  arise  in  the  surging  life  in  the  city  communities  in  this  State  can  be 
dealt  with  wisely  unless  there  is  power  in  the  Legislature  to  pass  special  city 
laws  ? 

But  in  this  connection  I  would  like  to  point  out  to  the  Convention  that  these 
special  city  laws  cannot  have  anything  to  do  with  the  city's  local  affairs  or  its 
property.  And  they  must  be  enacted,  if  at  all,  subject  to  the  suspensory  veto 
of   the   locality,    and   I   have   just   shown   the   Convention   that   while   the 
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Legislature  Imsj  had  the  authority  to  pass  a  very  much  larger  range  of  special 
city  laws  than  that,  in  six  years  only  eleven  such  laws  have  gone  into  effect 
without  the  acceptance  of  the  city. 

I  submit,  therefore,  that  under  the  suspensory  veto,  it  is  practical  to  leave 
with  the  Legislature  to  pass  special  city  laws  without  interfering  in  any 
substantial  way  practically  with  the  local  control  of  the  city,  not  only  of  its 
affairs,  not  only  of  its  property,  but  of  its  local  government. 

Now.  the  second  objection  made  to  that  proposed  amendment  is  that 
the  city  acts  for  the  State  in  so  many  different  ways  that  when  the  State  is 
authorized  to  pass  special  laws  in  regard  to  the  government  of  cities  there  is* 
some  fear  that  the  grant  of  exclusive  powers  to  cities  which  is  contained  in 
the  first  paragraph  of  Section  4  which  I  read,  may  be  reduced  to  so  small  a 
field,  that  it  will  be  ineffective. 

I  think  that  that  claim  and  that  fear  are  not  well  founded.  If  the  Committee 
will  read  the  so-called  home  rule  law,  chapter  247  of  the  Laws  of  1913,  they 
will  find  in  Section  20  a  grant  of  specific  powers  made  by  the  Legislature 
to  all  the  cities  of  the  State,  in  which  those  powers  are  enumerated  in  twenty- 
three  different  articles. 

Nobody  can  read  that  law  without  seeing  that  the  cities  under  this  amend- 
ment will  control  an  immense  range  of  their  own  activities  as  to  which  it 
will  not  be  necessary  for  them  to  come  to  the  Legislature  at  all,  unless  as  is 
the  case  in  the  city  of  New  York,  unfortunately,  so  many  of  the  little  details 
involved  in  the  operations  of  the  cities  may  not  be  provided  for  in  the 
charter,  so  that  the  charter  has  to  be  amended. 

It  is  interesting  to  point  out  that  this  home  rule  law  of  1913  has  been 
largely  ineffective  for  two  reasons.  First,  because  of  a  doubt  whether  the 
Legislature  had  the  capacity,  the  legal  capacity,  to  devolve  upon  the  cities 
so 'much  local  powers  of  legislation.  I  submit  that  with  the  grant  contained 
in  Section  4  of  this  amendment,  if  that  were  to  become  a  part  of  the  Consti- 
tution of  the  State,  that  any  weaknesses  found  in  this  law  of  1913  from 
that  cause  would  certainly  be  avoided. 

This  law  has  failed  for  one  other  reason.  The  cities  generally  are  not  so 
organized  that  by  their  charters  they  can  do  the  things  that  they  were  given 
the  power  to  do  under  this  law.  Whenever  the  case  would  come  into  the 
courts,  the  courts  have  held  that  the  cities  are  bound  to  use, — 

The  Chairman  —  Will  the  Sergeant-at-Arms  see  that  the  plumbing  opera- 
tions in  the  Northeast  corner  of  the  Chamber  are  discontinued  until  recess. 

Mr.  Low  —  The  courts  have  held,  I  think,  universally,  that  the  cities  are 
constrained  by  their  existing  charters  to  use  the  machinery  that  they  have. 

Now,  that,  Mr.  Chairman,  is  the  reason  that  I  said  a  little  while  ago,  that 
any  home  rule  provision  that  is  to  be  effective  and  that  is  to  give  real  relief, 
and  to  give  it  quickly,  must  empower  the  authorities  of  to-day  to  unlock  that 
door.  New  York  city,  especially,  and  the  other  cities  measurably  are  alike, 
themselves,  tied  down  by  the  little  wires  and  small  requirements  that  might 
just  as  well  be  swept  aside  as  not,  ought  to  be  swept  aside  entirely,  and  yet 
they  are  there,  and  the  cities,  without  some  amendment,  are  powerless  to  re- 
lieve themselves  of  those  embarrassments. 

I  think  it  is  clear  that  the  amendment  contained  on  page  3,  permitting  the 
State  to  pass  special  laws  relating  to  the  government  of  cities  that  are  not 
within  the  powers  granted  to  the  cities  by  this  article,  still  leaves  the  city  an 
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undimiBished  control  of  everything  that  relates  to  their  property  and  local 
affairs,  and  so  much  of  their  government  as  is  not  affected  hy  the  joint 
interests  of  the  State  and  the  city  in  the  government  of  the  city.  . 

!Now,  with  the  permission  of  the  Convention,  I  will  return  to  a  more  careful 
study  of  the  wording  of  Section  4.  I  hope  I  have  made  it  clear  that  there  i& 
a  very  distinct  and  a  very  broad  grant  of  power  to  the  cities  which  is  not 
taken  back  and  diminished  by  any  other  amendment  contained  in  this  Section  4. 

Now,  let  me  call  your  attention  to  the  last  clause  of  that  grant:  "  Every 
city  shall  have  exclusive  power  to  manage,  regulate  and  control  its  own  prop- 
erty, business  and  local  affairs,  subject  to  the  Constitution  and  to  the, general 
laws  of  the  State  applying  to  all  the  inhabitants,  or  applying  to  all  the  cities 
or  counties  of  the  State  without  classification  or  distinction." 

Subject  to  the  Constitution  and  to  the  general  laws  of  the  State  applying 
to  all  the  inhabitants  or  applying  to  all  the  cities  and  counties  of  the  State 
without  classification  or  distinction. 

I  have  already  pointed  out  that  the  phrase  "  general  law  ",  by  itself,  would 
give  very  little  relief  because  a  general  law  might  be  so  drawn  as  to  apply 
to  the  city  of  New  York  alone. 

Now,  why  do  we  say  the  general  laws  of  the  State  applying  to  all  the 
inhabitants,  or  applying  to  all  of  the  cities  or  counties  of  the  State  without 
classification  or  distinction?  Perhaps  I  can  make  that  point  most  clear  by 
referring  to  the  suggestion  contained  in  the  Mayor's  amendment  which  read 
that,  subject  to  the  Constitution  and  to  the  general  laws  of  the  State  apply- 
ing in  terms  and  in  effect  to  the  entire  State,  the  cities  were  given  the  grant 
contained  in  that  bill. 

I  pointed  out  in  my  introductory  remarks  that  one  of  the  characteristics 
of  any  measure  that  is  to  succeed  in  the  circumstances  of  New  York  State's 
cities  must  be  to  leave  power  enough  somewhere,  either  in  the  cities  or  tha 
State  to  deal  with  either  problem.  Now,  in  the  Mayor's  amendment,  while 
that  gave  the  cities  powers  over  salaries,  very  broadly,  not  only  over  the 
city  salaries  but  over  all  matters  paid  for  directly  or  indirectly  out  of  the 
treasury  of  the  city,  it  specifically  exempts  the  salaries  of  the  courts  of 
record.  Now  it  is  a  curious  circumstance  that  among  the  laws  parsed  this 
year  relating  to  the  city  of  New  York  are  two  providing  that  the  salaries 
of  two  justices  of  the  Supreme  Court  who  had  died  during  the  year  might 
be  paid  to  their  widows.  I  suppose  that  without  that  law  that  could  not 
have  been  done.  Now,  while  it  may  be  possible  to  pass  a  law  affecting  the 
whole  State,  that  the  salaries  of  justices  of  courts  of  record  dying  should 
be  paid  to  their  widows  (they  might  not  have  any  widows),  at  any 
rate  in  this  particular  case  it  had  to  be  dealt  with  by  special  law.  It 
went  in  this  case  to  the  city  and  it  theoretically  would  go  to  the  city 
under  this  amendment  for  its  approval,  but  there  is  a  matter  as  to  which 
the  State  must  act,  and  ought  to  act,  as  the  law  now  stands,  and  unless  it 
could  have  passed  these  special  laws,  great  injustice  would  have  been  done. 
And  I  want  to  point  out  to  you  that  while  theoretically  it  is  entirely  pos- 
sible to  get  general  laws  passed  on  questions  like  that,  it  cannot  be  done 
quickly.  It  takes  time.  And  if  there  is  difference  of  opinion  between  the 
cities  it  might  be  difiicult  to  get  such  a  law  at  all,  so  I  return  to  my  preposi- 
tion that  there  must  be  somewhere  if  not  in  the  city,  in  the  State,  the 
power  and  authority  to  deal  with  actual  problems  that  every-day  life  brings. 
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Now  in  order  to  avoid  the  stringent  limitation  which  the  Mayor's  Con- 
ference proposed  on  State  action,  that  it  could  pass  no  law  at  all  which  did 
not  apply  to  city  and  country  alike  which  would  be  binding  on  a  city,  the 
Cities  Committee  has  used  this  phrase  "  That  the  Cities'  exclusive  power 
is  subject  to  the  general  laws  of  the  State,  applying  to  all  the  inhabitants 
or  applying  to  all  the  cities  and  coimties  of  the  State  without  classifica- 
tion or  distinction/'  Every  one,  I  think  it  may  fairly  be  said,  admits  that 
the  State  should  have  the  power  to  establish  general  policies  for  all  the 
cities  of  the  State  where  such  policies  are  and  as  to  that  I  think  it  is  only 
a  difference  of  choice  between  the  terms  of  expression.  Our  qualification 
is  somewhat  larger  than  that  of  most  of  the  suggestions.  Whether  you 
say  a  law  can  be  passed  applying  to  all  of  the  cities  in  terms  and  in  effect 
in  the  same  way,  or  whether  you  say  it  shall  apply  to  all  of  the  cities 
without  classification  or  distinction  seems  to  me  to  be  a  choice  between 
terms  and  not  to  involve  a  question  of  principle. 

Now  I  hope  I  have  already  said  enough  to  show  the  Convention  that  no 
grant  of  power  less  than  the  amendment  gives  will  adequately  meet  the 
situation.  Such  a  grant  theoretically  could  be  given  through  the  L^islature 
but  it  would  have  to  be  just  as  great  a  grant  as  this,  and  therefore  it 
seems  to  the  Committee  in  every  way  better  that  the  grant  should  be  made 
directly  through  the  Constitution  to  the  city  and  therefore  be  beyond  the 
reach  of  being  either  recalled  by  the  Legislature  or  being  nibbled  away  by 
the    Legislature. 

^ow  let  me  ask  your  attention  to  the  next  subject.  The  amendment 
goes  on  to  say  "  Such  power  shall  be  deemed  to  include  among  others : 
The  powers  and  definition  of  the  powers  that  are  granted  —  it  simply  is  for 
purposes  which  I  shall  allude  to  later.  Such  power  shall  be  deemed  to  in- 
clude among  others: 

"  {&)  the  power  to  organize  and  manage  all  departments,  bureaus,  or  other 
divisions  of  the  city  government  and  to  regulate  the  powers,  duties,  quali- 
fications, mode  of  selection,  number,  terms  of  office,  compensation  and 
method  of  removal  of  all  city  officers  and  employees,  and  of  all  police  and 
health  officers  and  employees,  and  of  all  non -judicial  officers  and  employees 
attached  to  courts  not  of  record,  and  to  regulate  the  compensation  of  all 
officers  not  chosen  by  the  electors  and  of  all  employees  of  counties  sit- 
uated wholly  within  a  city,  except  assistants  and  employees  of  district  at- 
torney and  except  officers  and  employees  of  courts  of  record." 

Now  we  resorted  to  that  paragraph  (a)  for  two  purposes;  first,  to  make  it 
pecfectly  clear  that  the  whole  question  of  city  management  and  city  or- 
ganization is  a  local  matter  and  not  a  matter  of  State  concern;  and,  second, 
in  order  that  by  this  means  we  might  permit  the  cities,  through  the  govern- 
ment of  the  day,  to  initiate  amendments  to  the  Charter  and  to  amend  it  at 
home  without  any  necessity  of  coming  to  the  Legislature  at  all. 

Now  we  have  inserted  in  addition,  the  city  officers  and  employees  or  police 
and  health  officers  and  employees.  I  have  seen  one  criticism  to  the  effect 
that  if  we  had  said  nothing  about  the  police  and  health  employees,  it  .would 
have  been  taken  for  granted  that  they  were  city  officers;  but  now,  a  doubt 
has  been  raised  up,  Mr.  Chairman:  I  have  read  in  Professor  Goodnow's  book 
a  decision  of  a  Massachusetts  court  in  which  it  says  that  policemen  are  not 
city  officers  at  all,  they  are  State  officers  acting  for  the  State  in  the  city  and 
through  the  city  for  the  public  convenience.    I  think  if  we  had  not  used  that 
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clause  there  would  have  been  very  grave  doubt  whether  our  grant  of  power 
to  the  cities  would  have  enabled  them  to  control  the  organization  of  the 
police  and  health  departments  within  those  cities. 

The  Convention  will  notice  we  have  said  nothing  about  Education.  We 
may  have  to.  It  depends  upon  the  action  of  the  convention  on  the  prop'5sals 
that  have  been  submitted  by  the  Ck>mmittee  on  Education.  The  Convention 
has  already  adopted  an  amendment  declaring  that  education  is  a  State 
function.  If  it  goes  on  and  debates  the  second  amendment  that  is  pending, 
it  is  very  clear  the  Department  of  Education,  as  a  separate  body  politic,  will 
practically  be  taken  out  of  local  control  except  as  the  locality  may  appoint 
the  members  of  the  board  and  perhaps  determine  on  the  size  of  the  board  and 
elect  its  members  as  the  general  laws  of  the  State  may  provide.  If  that 
should  not  be  adopted  it  is  posBlble  that  some  reference  may  have  to  be 
made  to  the  Department  of  Education  in  this  paragraph  "  a "  in  order  to 
make  its  relationships  clear. 

Now  when  this  paragraph  was  first  drawn,  it  included  the  same  powers  of 
organizing  and  managing  and  regulating  the  offices  of  the  ^ye  counties  that 
are  wholly  included  within  the  city  of  New  York  and  as  given  in  regard 
to  city  departments. 

Later  it  was  pointed  out  that  the  sheriff  of  each  coimty  is  sued  every  day, 
and  that  therefore  it  was  a  very  unfair  proposition  to  put  the  control  of  the 
sheriff's  office  in  the  hands  of  the  city  government  to  the  extent  that  the  first 
lines  of  this  paragraph  would  have  done. 

It  was  also  pointed  out  that  the  register  and  the  county  clerk,  while  not 
so  frequently,  are  subject  to  suit  and  are,  as  a  matter  of  fact,  occasionally 
sued  so  that  the  same  argument  prevailed  as  to  them.  And,  therefore,  with 
a  good  deal  of  regret,  the  Cities  Committee  amended  that  article  so  as  to 
give  to  the  city,  as  to  counties  within  the  city  only,  the  power  to  regulate 
the  compensation  of  all  officers  not  chosen  by  the  electors  and  of  all  employees 
of  counties  situated  wholly  within  a  city,  except  assistants  and  employees  of 
district  attorneys  and  except  officers  and  employees  of  courts  of  record. 

Now,  why  were  those  exceptions  made?  In  one  county  of  the  State,  Mr. 
Chairman,  a  little  while  ago,  the  district  attorney  proposed  to  sue  the  super- 
visor, to  indict  the  supervisor.  The  supervisor  immediately  increased  his 
salary.  That  was  not  New  York  county,  it  was  another  part  of  the  State  — 
and  the  consequence  was  —  I  say  the  consequences  —  perha.ps  I  am  not  au- 
thorized in  saying  that,  but  the  fact  was  that  the  proposed  indictments  were 
never  found. 

If  the  Convention  will  reflect  for  a  moment,  however,  I  think  that  they  will 
see  that  the  exceptions  rest  upon  sound  principle.  It  is  a  fact  that  the  dis- 
trict attorney  is  the  only  officer  who  may  be  called  upon  to  indict  either  bor- 
ough officials  in  the  city  of  New  York  or  city  officials  in  any  city  of  the  State, 
and  I  think  that  it  is  good  judgment,  sound  sense,  to  make  that  office  inde- 
pendent, financially,  of  the  financial  officers  of  the  city  whom  he  may  be 
called  upon  to  indict. 

The  reason  why  the  officers  and  employees  of  courts  of  record  are  excepted 
is  equally  apparent.  They  are  part  of  the  administration  of  justice  in  the 
city,  and  it  seems  to  be  natural  to  leave  the  control  of  their  salaries)  with 
the  State. 

Paragraph  h  of  the  same  section  reads  as  follows:  "The  power  as  herein- 
after provided,  is  subject  to  be  included  in  this  grant,  to  amend  its  charter 
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or  any  local  or  special  law  relating  to  its  property,  business  or  local  affairs." 
That  was  expressed  in  order  to  make  it  perfectly  clear  that  that  power  was 
granted  to  the  city. 

Now  the  next  paragraph  opens  up  a  new  set  of  questions. 
"At  the  general  election  in  the  year  one  thousand  nine  hundred  and  six- 
teen, and  in  every  eighth  year  thereafter,  the  question,  *  Shall  there  be  a  com- 
mission to  revise  the  charter  of  the  city  ? '  shall  be  submitted  to  the  electors 
of  each  city.  If,  in  any  city,  a  majority  of  the  votes  cast  upon  such  question 
be  in  the  affirmative,  there  shall  be  chosen  by  the  electors  of  such  city,  at 
the  general  election  in  the  next  following  year,  or  at  a  special  election  called 
for  that  purpose,  seven  commissioners,  who  shall  proceed  to  revise  the  city 
charter,  provided,  however,  that  in  the  city  of  New  York  the  number  of  such 
commissioners  shall  be  sixteen,  nine  of  whom  shall  be  chosen  by  the  electors 
of  the  entire  city,  two  by  the  electors  of  the  borough  of  Manhattan,  two  by 
the  electors  of  the  borough  of  Brooklyn,  and  one  each  by  the  electors  of  the 
boroughs  of  the  Bronx,  Queens  and  Richmond,  respectively.  Such  revision 
shall  be  submitted  to  the  electors  of  the  city  at  the  next  ensuing  general 
election  or  at  a  special  election  to  be  called  for  that  purpose.  If  such  revision 
be  approved  by  the  affirmative  vote  of  the  majority  of  the  electors  voting 
thereon,  such  revision  shall  be  laid  before  the  Legislature  during  the  first 
week  of  its  session  in  January  of  the  year  following  the  approval  thereof,  and, 
if  not  disapproved  by  the  Legislature  by  joint  resolution  within  sixty  days 
thereafter,  shall  thereupon  take  effect  as  law  except  as  therein  otherwise 
specified." 

Now,  it  is  a  peculiarity  of  this  problem,  Mr.  Chairman,  that  the  Committee 
has  to  turn  first  in  one  direction  to  defend  it  and  then  in  another  and  it  cer- 
tainly will  be  asked,  why  is  the  city  to  vote  as  to  whether  it  wants  a  new 
charter  or  not;  and  why,  if  it  votes  that  it  does,  is  the  city  allowed  to  pre- 
pare and  vote  upon  its  own  charter?  Let  me  answer  the  last  question  first. 
There  is  a  school  of  opinion  in  this  Convention,  I  know  very  well,  that  be- 
lieves that  cities  should  receive  their  charters  from  the  Legislature  as  they 
always  have  done,  and  who  are  startled  at  the  suggestion  that  the  city  should 
prepare  its  own  charter  and  vote  for  it. 

Now,  gentlemen,  let  me  give  you  a  little  of  the  charter  history  of  New  York 
city  in  recent  years.  Senator  Elsberg  appeared  before  the  Cities  Committee 
and  made  this  very  interesting  statement:  He  said  that  when  the  charter 
revision  of  1901  reached  the  Legislature,  it  came  up  as  a  charter  giving  to  the 
mayor  and  all  other  city  officials  a  four-year  term.  The  Legislature  had  in- 
tended to  pass  it  in  that  form,  but  in  the  last  hours  of  the  session  it  was 
determined  to  reduce  the  term  to  two  years.  There  was  so  little  time  left  that 
the  charter  was  cut  up  into  pieces  and  passed  around  among  twenty  or  thirty 
members  of  the  Legislature,  with  instructions  to  reduce  the  word  "  four  "  to 
**  two,"  to  change  the  word  "  four  "  to  "  two,"  wherever  they  found  it,  with 
the  result  that  the  term  of  every  officer  of  the  city  was  reduced  to  two  years 
except  that  of  the  coroner  who  had  the  proud  distinction  of  remaining  on  a 
four-year  basis.  He  was  overlooked.  Now,  gentlemen,  that  is  the  way  in 
which  a  charter  for  five  millions  of  people  was  actually  adopted  by  the  Legis- 
lature. That  is  not  theory.  You  may  talk  as  much  as  you  please  about  the 
theory  of  granting  charters  to  cities  by  the  Legislature.  That  is  what  the 
Legislature  of  the  State  of  New  York  did  in  1901,  and  I  ask  the  members 
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of  this  Convention,  whatever  their  views  are,  whether  it  is  not 
a  far  more  proper,  a  far  more  dignified,  and  a  far  safer  method  of  having 
the  charter  of  New  York,  or  any  other  city  of  ours, —  whether  it  is  not 
tar  more  proper,  dignified,  and  safer  to  permit  the  revision  to  be  made  at 
home  and  be  voted  upon  by  the  people;  and  that  is  not  the  only  illustration 
to  which  I  can  call  your  attention.  Take  the  so-called  Gaynor  charter  which 
was  sent  up  to  the  Legislature  in  1911,  I  think,  in  the  month  of  June.  And, 
I  am  creditably  informed  that  the  instructions  came  with  it  to  pass  it  in 
the  two  days  remaining  of  the  legislative  session.  Governor  Dix,  who  was 
then  Governor,  said  he  would  not  sign  a  charter  for  New  York  city  passed 
under  such  circumstances.  So,  it  went  over  and  at  the  October  session  of  the 
Legislature  in  the    same  year,  it  was  abundantly  discussed  and  failed  to  pass. 

I  ask  you  to  notice  again  the  tremendous  hazards  to  which  New  York  city, 
not  to  speak  of  other  cities,  is  exposed  when  the  fundamental  law  can  be 
changed  in  that  way. 

That  is  why,  Mr.  Chairman,  our  Committee  have  reported  in  favor  of  giving 
to  the  city  the  power  to  revise  its  own  charter  and  to  vote  upon  it  when 
revised. 

But,  why  take  this  vote  in  1916?  Many  of  the  advocates  of  home  rule  claim 
that  that  is  a  measure  making  for  delay.  I  differ  with  them  in  that  conclu- 
sion. Let  me  give  you  a  little  history  for  twelve  states  of  the  Union  have 
adopted  this  home  rule  system  in  one  way  or  another,  so  that  some  things 
have  happened  in  the  United  States  upon  this  subject. 

The  home  rule  provision  of  the  constitution  of  California  W€U3  adopted 
in  1879.  The  city  of  San  Francisco  voted  six  times  upon  different  forms 
of  charter  and  occupied  twenty  years  in  the  performance  before  it  accepted 
the  charter  which  I  believe  it  now  has. 

It  is  no  certainty  that  any  city  of  the  State  will  accept  the  revised  char- 
ter, or  that  they  will  be  prepared  for  it,  but  it  seems  to  us  that  the  way 
to  begin  is  to  find  out  first  of  all  whether  the  people  of  the  city  want  a 
new  charter  before  they  are  put  to  this  harrowing  experience. 

Now,  the  city  of  Minneapolis  has  had  the  opportunity  to  make  its  charter 
since  1898,  and  imder  provisions  similar  to  those  which  have  been  sug- 
gested to  us  in  several  of  the  bills, —  I  would  not  say  exactly  similar,  but 
substantially  similar. 

The  City  of  Minneapolis  voted  last  autumn  for  the  seventh  time  on  the 
charter  and  declined  to  accept  it.  In  the  state  of  Ohio,  ten  cities  have 
absolutely  declined  to  have  their  charters  revised,  under  the  home  rule  pro- 
vision, and  six  have  rejected  the  charters  which  were  submitted  to  them. 

Therefore,  it  seems  to  me,  that  the  argument  that  either  the  local  authori- 
ties in  the  city  or  a  small  fraction  of  the  people  should  be  permitted  to 
embark  a  city  on  that  sort  of  an  experience  is  not  sound.  It  makes  two 
fundamental  assumptions  which  I  think  history  does  not  support.  The 
first  is,  that  the  few  know  that  the  city  does  need  a  new  charter,  and  the 
second  is  that  if  they  have  the  opportunity  they  will  quickly  adopt  it.  Facts 
which  I  have  laid  before  the  Convention  show  that  neither  of  these  assump- 
tions to  begin  with  is  correct. 

I  think  that  a  third  assumption  is  made  by  many  who  favor  the  other 
system,  and  that  is  when  the  city  does  adopt  its  own  charter  it  will  adopt 
the  kind  of  charter  that  they  think  the  city  ought  to  have.     That  is  cer- 
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tainly  an  assumption^  if  held  by  anyone  here,  which  is  not  borne  out  by 
the  fact. 

Now,  why  do  we  say  after  every  eight  years?  Because  there  is  nothing 
sacred  or  controlling  about  the  term  "  four  years,"  and  we  determined  to 
find  out  whether  they  want  a  new  charter  or  not  as  soon  as  practicable,  that 
is  at  the  next  election,  and  if  they  do,  then  the  election  for  the  Commission 
will  be  held  in  the  year  immediately  following  the  presidential  election  and 
at  a  time  when  city  matters  are  most  completely  considered  on  their  own 
merits. 

Of  course,  this  periodic  opportunity  might  be  given  every  four  years  or 
every  twenty  years.  I  think  that  was  the  range  of  suggestions  before  the 
Committee  and  finally  eight  years  were  chosen,  and  I  think  the  opportunity 
of  having  that  question  submittv?d  periodically,  without  agitation,  is  an  im- 
mense advantage  for  the  city. 

I  think  the  cities  ought  to  be  able  to  manage  their  own  affairs,  but  I 
don't  think  the  cities  ought  to  be  kept  in  unrest  always  on  questions  of 
amending  a  charter  or  framing  a  charter,  which  is  a  very  technical  pro- 
ceeding. 

Now,  there  are  other  elements  that  come  in.  The  city  of  St.  Louis  held 
a  charter  election  in  1911,  and  it  cost  $88,500.  They  held  another  in  1914; 
they  rejected  that  charter.  Three  years  later  they  held  another  election 
and  that  cost  $78,000.  The  registration  the  first  time  was  155,000;  the 
second  time,  141,000,  and  the  vote  about  91,000  in  each  instance. 

Now,  Mr.  Chairman,  the  population  of  New  York  city,  or  rather  the  vote 
in  New  York  city  in  1913  for  mayor  was  627,000.  It  is  quite  possible,  I 
don't  know,  that  these  St.  Louis  elections  were  special  elections.  If  New 
York  were  to  hold  special  elections  for  this  purpose,  on  the  same  basis,  it 
would  cost  half  a  million  dollars,  more  or  less,  to  hold  such  an  election, 
and  I  submit  that  the  city  ought  not  to  be  subjected  to  any  such  expense 
every  year  or  two. 

I  suppose  that  all  the  members  of  the  Convention  understand  why  the 
board  in  New  York  is  to  have  sixteen  members.  The  board  of  estimate  of 
the  city  at  the  present  consists  of  the  mayor,  the  comptroller,  and  the 
president  of  the  board  of  aldermen,  each  with  three  votes,  and  of  the  presi- 
dent of  the  borough  of  Manhattan  with  two,  the  borough  of  Brooklyn  with 
two,  and  of  the  presidents  of  the  boroughs  of  the  Bronx,  Queens  and  Rich- 
mond with  one  each. 

In  other  words,  while  there  are  only  eight  men,  there  are  sixteen  votes, 
and  the  reason  for  that  peculiar  arrangement  is  this:  It  was  desired  to 
leave  the  officers  elected  by  the  city  at  large  in  the  majority  in  the  board 
of  estimate,  and  at  the  same  time  to  leave  the  boroughs  adequately  and 
fairly  represented  as  among  themselves.  That  is  the  reason  why  the  board 
|>roposed  for  the  city  of  New  York  to  be  a  board  of  revision  is  to  be  com- 
posed in  that  manner. 

Now  this  paragraph  brings  up  for  the  first  time  the  provision  which  is 
characteristic  of  this  amendment,  that  the  action  of  a  city,  after  having  been 
taken  either  on  the  charter  or  on  a  charter  amendment  is  to  be  laid  before 
the  Legislature  subject  to  disapproval.  I  have  seen  it  stated  that  that  is 
objectionable  because  that  is  the  method  by  which  Congress  has  granted 
complete  home  rule  to  the  Philippines.     If  there  were  a  serious  argument, 
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it  could  very  easily  be  met  by  saying  that  if  you  demand  that  the  Legis- 
lature shall  act  aflSrmatively  and  either  accept  or  reject  the  charter  without 
amendment,  you  will  have  the  California  system.  Every  charter  in  Cali- 
fornia has  to  go  before  the  Legislature;  every  amendment,  as  I  understand 
it,  of  a  California  charter  has  to  go  before  the  Legislature  and  the  Legis- 
lature is  obliged  either  to  accept  it  or  amend  it.  As  a  matter  of  fact  the 
Legislature  acts,  as  a  matter  of  course,  favorably.  And  I  suspect  that  the 
Legislature  of  New  York  State  would  think  very  long  and  very  deeply  before 
it  would  annul  a  charter  adopted  by  the  people  of  the  city  of  New  York, 
after  such  a  revision  as  is  proposed  in  this  article. 

Now  we  come  to  another  paragraph  which  calls  for  further  explanation: 
"  The  legislative  authorities  of  the  city  may  enact  amendments  to  the  charter 
or  to  any  special  or  local  laws  affecting  the  property,  business  or  local  affairs 
of  the  city.  Every  such  enactment  shall  embrace  only  one  subject  and  ex- 
pressly declare  that  it  is  such  an  amendment,  and  shall  be  subject  to  the 
approval  of  the  mayor  and  of  the  board  of  estimate  and  apportionment  of 
the  city,  if  any  there  be.  Every  such  amendment  which  relates  to  a  matter 
specified  under  subdivision  *a'  above  set  forth,  and  which  does  not  change 
the  frame  work  of  its  government  or  regulate  the  issuance  of  bonds,  or  re- 
move restrictions  as  to  taxation  shall  take  effect  as  -law  upon  its  approval 
by  the  mayor  of  the  city  and  by  the  board  of  estimate  and  apportionment, 
if  any  there  be.  Every  other  such  amendnient  shall  be  submitted  to  the 
Legislature  during  the  first  week  of  its  next  regular  session  and  shall  take 
effect  as  law  sixty  days  thereafter,  if,  in  the  meantime,  the  Legislature  shall 
not  have  disapproved  the  same  by  joint  resolution". 

Now  it  may  very  reasonably  be  asked  why,  in  giving  the  people  of  the  State 
the  right  to  vote  upon  a  charter,  did  not  the  Cities  Committee  give  the  people 
also  the  right  to  vote  upon  amendments  to  the  charter.  Now  the  answer 
to  that  is  two-fold.  There  are  some  who  think  that  that  is  a  form  of  private 
legislation  which  is  inherently  objectionable.  But  the  practical  objection 
seems  to  me  to  be  found  again  in  experience.  I  happened  to  be  in  San  Francisco 
last  March  when  they  voted  on  thirty-six  amendments  to  the  charter  which 
they  adopted  in  1899.  I  do  not  know  how  many  amendments  may  have  been 
passed  or  considered  in  the  meanwhile,  but  I  was  there  then.  Out  of  the 
thirty-six  amendments,  five  were  adopted.  The  registration  was  162,000  and 
the  vote  was  56,000.  The  cost  of  the  election  was  $36,000,  so  that  it  cost  the 
city  of  San  Francisco  $7,000  for  every  amendment  which  it  secured. 

One  of  the  amendments  that  was  adopted  was  to  give  the  superintendent 
of  public  education  a  vote  in  the  board  of  education.  Another,  which  was  not 
adopted,  was  to  provide  that  the  union  label  should  appear  on  all  city  print- 
ing. That  is  the  reason,  Mr.  Chairman,  why  I  said  that  the  assumption  that 
the  city  will  adopt  the  kind  of  charter  that  the  enthusiasts  think  it  ought 
to  have  is  not  well  taken.  The  city  of  San  Francisco  rejected  seven  charters 
before  it  finally  got  one  that  made  it  necessary  to  submit  such  questions  as 
those  to  the  popular  vote.  The  Cities  Committee  was  not  unanimous,  but 
was  very  nearly  unanimous  in  believing  that  the  cities  of  the  State  of  New 
York,  and  certainly  the  city  of  New  York,  should  not  be  exposed  to  an  ex- 
perience like  that. 

Now,  if  you  do  not  allow  the  city  to  vote  on  its  own  amendments,  on  the 
amendment  of  its  charter,  there  seemed  to  be  only  two  other  ways  in  which 
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those  amendments  can  be  made.  One  is  to  permit  them  to  be  made  by  the 
Legislature,  which  is  evidently  wholly  inconsistent  with  the  home  rule  scheme. 
The  way  in  between  those  two,  it  seemed  to  the  Committee,  was  the  way 
which  they  suggest,  that  the  local  government  of  the  day  may  take  the 
initiative  in  proposing  the  amendments;  that,  as  to  the  minor  things,  those 
amendments  should  become  law  without  coming  to  the  Liegislature,  and,  as  to 
the  major  things,  they  should  become  law  unless  the  Legislature  disapproved 
within  the  period  of  sixty  days  after  their  submission. 

Now,  I  come  to  a  discussion  of  that  phrase  which  no  doubt  has  attracted 
the  attention  of  every  lawyer,  making  it  necessary  to  submit  to  the  Legisla- 
ture every  amendment  of  a  charter  or  law  which  changes  the  framework  of 
its  government.  Why  did  the  Committee  use  that  word  "  framework  "  ?  We 
know  perfectly  well  that  it  has  no  legal  significance  at  the  present  time,  and 
we  used  it,  in  part,  because  it  had  none.  We  hoped  that  the  courts  will  give 
a  meaning  unhampered  by  tradition  and  precedent.  The  Committee  had  a 
very  clear  idea  in  mind  when  it  did  that,  which  I  can  express,  I  think,  so 
that  this  Convention  will  perfectly  understand  it.  When  you  give  to  the 
government  of  the  day  in  a  city  the  authority  to  change  the  charter,  as  we 
are  proposing  to  give  it  that  authority,  you  create  in  the  city  precisely  the 
situation  which  has  resulted  in  the  Legislature  in  what  people  call  "  ripper  " 
legislation.  There  is  nothing  to  prevent  the  government  of  the  day  from 
changing  the  title  of  a  department,  reassigning  its  duties  and  doing  precisely 
the  thing  which  both  parties  in  all  history  have  done  at  Albany  when  they 
had  the  chance.  I  think  that  hiunan  nature  is  just  the  same  in  the  city  of 
N"ew  York  as  it  is  at  Albany,  and  that,  with  that  opportunity,  there  should  be 
given  some  opportunity  to  check  it.  That  is  the  reason  uhy  we  used  this 
expression. 

Now  I  can  tell  you  what  I  think  it  means,  and  I  presume  that  I  speak 
reasonably  well  for  the  whole  committee.  If  the  city  of  New  York  were  to 
create  a  department  of  markets,  that  would  be  a  change  in  the  framework 
of  its  government  for  it  is  setting  up  a  new  department;  if  it  were  to  abolish 
the  Chamberlain's  office,  as  has  been  proposed,  that  again  would  be  a  change 
in  the  framework  of  its  government.  If  it  were  to  change  a  &ingle-headed 
police  department  to  a  board  that  again  would  be  a  change  in  the  framework 
of  its  government.  In  other  words,  what  the  committee  wanted  to  accom- 
plish by  that  phrase  was  to  make  it  so  that  changes  so  fundamental  as  to 
affect  the  structure  of  the  city's  government  should  be  submitted  to  the 
Legislature  with  the  opportunity  of  disapproval.  We  do  not  think  for  one 
moment  that  it  affects  in  any  way  the  grant  of  powers  in  subdivision  "a," 
at  least  in  the  general  grant  of  powers  which  are  more  particularly  outlined 
in  paragraph  "a:  "  " The  power  to  organize  and  manage  all  departments, 
bureaus,  or  other  divisions  of  the  city  government  and  to  regulate  the  powers, 
duties,  qualifications,  mode  of  selection,  number,  terms  of  office,  compensa- 
tion and  method  of  removal  of  all  city  officers  and  employees  " —  we  think  that 
any  change  whatever  within  a  department  might  be  made  by  the  city;  and, 
unless  it  involved  a  change  of  the  charter,  it  should  not  have  to  come  to 
the  Legislature.  But  if  it  affects  the  structure  of  the  government  —  that 
is  what  we  are  driving  at;  the  evil  that  we  wanted  to  prevent  was  ripper 
legislation  —  then  it  must  be  submitted  to  the  Legislature  and  there  should 
be  that  much  check  upon  that  sort  of  thing,  just'  as  this  Convention  has  a 
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report  before  it  now  to  create  certain  departments  that  cannot  be  changed 
by  the  Legislature. 

The  paragraph  as  to  regulating  the  issuance  of  bonds  and  removing  restric- 
tions as  to  taxation  was  put  in  for  the  benefit  of  the  smaller  cities;  and  as 
to  that,  it  was  pointed  out  to  the  committee  that  at  present  some  of  the  cities, 
at  any  rate,  can  incur  a  debt  only  on  the  submission  of  the  question  to  the 
taxpayers,  and  it  was  argued  with  force,  and  I  think  with  justice,  that  before 
the  government  of  the  day  could  make  a  change  affecting  that,  it  must  be 
submitted  to  the  Legislature.  You  may  say,  why  give  the  government  such 
powers?  I  hope  I  have  already  made  that  clear.  If  you  do  not  give  it 
those  powers,  the  problems  of  the  cities  cannot  be  adequately  solved. 

I  think  the  criticism  which  has  been  made  that  this  would  tie  up  the 
cities  for  1016  is  well  taken  and  that  there  ought  to  be  some  provision  by 
which  proposed  amendments  of  city  charters  could  be  submitted  to  the 
Legislature  of  1016,  perhaps  as  late  as  February  15th.  I  say  that  on  my 
own  authority,  without  consulting  with  the  Committee,  but  it  is  certainly 
a  well  taken  position.  It  ought  not  to  be  impossible  for  the  cities  to  get  any 
relief  during  the  coming  year  if  the  Constitution  goes  into  effect  in  1016. 

My  own  belief  is,  Mr.  Chairman,  that  that  clause,  that  authority,  that 
power,  will  make  it  quite  unnecessary  for  many  cities  to  go  to  the  trouble 
and  expense  of  revising  their  charters.  I  think  that  the  modification  of 
existing  restrictions  which  can  be  brought  about  in  that  way  will  be  en- 
tirely efficient.  Nevertheless,  it  must  be  recognized  that  when  you  require 
the  co-operation  of  the  Board  of  Aldermen  the  Board  of  Estimate  and  Ap- 
portionment, and  the  Mayor,  you  have  created  a  situation  in  whu^  those 
parties  may  be  willing  to  change  anything  else  in  the  city  government,  but 
they  are  not  likely  to  affect  themselves.  That  is  why  it  is  necessary  to 
submit  it  to  the  people  as  to  whether  they  want  to  revise  the  charter.  They 
may  want  to  elect  aldermen  by  boroughs,  if  you  please,  in  New  York  city, 
instead  of  from  districts.  They  may  want  to  elect  some  at  large.  The 
only  way  to  get  the  judgment  of  the  city  as  to  those  three  vexed  points, 
if  you  please,  is  to  give  it  the  opportunity  to  express  its  judgment  in  some 
such  way  as  is  proposed. 

Now  as  to  lines  21  to  24,  about  publishing,  I  think  that  should  be  put 
at  the  end  of  the  section.  Probably  that  raises  no  question.  I  think  that 
the  last  clause  in  the  section  can  be  worded  a  little  better  when  we  come 
to  pass  upon  tlie  specific  amendments. 

I  think,  therefore,  Mr.  Chairman,  that  I  can  dispose  of  the  rest  of  the 
bill  by  way  of  explanation  very  briefly.  Section  1  of  the  present  ArticR 
Xn  is  divided  into  two  parts,  and  as  to  the  first  part,  which  we  call  sec- 
tion 1,  it  reads  as  follows: 

"  It  shall  be  the  duty  of  the  Legislature  to  provide  for  the  organiza- 
tion of  new  cities  and  to  prescribe  their  initial  form  of  government  in  such 
manner  as  shall  secure  to  them  the  exercise  of  the  powers  granted  to  cities 
in  this  article  and  by  general  laws,  to  provide  for  the  organization  of  in- 
corporated villages,  and,  except  as  otherwise  provided  in  this  article,  to 
restrict  by  general  laws,  applying  to  all  incorporated  villages,  or  to  all 
cities  of  a  class,  the  powers  of  taxation  and  assessment  so  as  to  prevent 
abuses  in  taxation  and  assessment  by  any  city  or  incorporated  village." 

You  will  observe,  if  you  compare  that  carefully  with  the  existing  Constitu- 
tion, that  we  say  nothing  about  regulating  the  borrowing  of  money  or  the 
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creation  of  debt  for  two  reasons:  First,  because  we  deliberately  wished  to 
give  the  cities  full  control  of  their  borrowing  power,  subject  to  the  debt  limit, 
without  regard  to  such  limitations  as  the  Legislature  has  heretofore  imposed. 
J^'or  example,  last  year  a  law  was  passed,  was  introduced  and  I  think  passed, 
to  increase  the  amount  which  the  city  of  Albany  might  spend  for  sewer  bonds 
from  $1,200,000  to  $1,400,000.  What  we  want  to  do  is  to  make  it  unneces- 
sary to  come  to  the  Legislature  for  a  bill  like  that.  The  debt  limit  gives  the 
city  of  Albany  and  all  other  cities  a  certain  borrowing  capacity.  We  want  to 
leave  it  absolutely  and  entirely  free  within  that  debt  limit  to  use  that  bor- 
rowing capacity  as  they  please. 

The  matter  of  loaning  credit  is  forbidden  by  a  specific  article  of  the  Consti- 
tution and  therefore  we  have  left  it  out  of  this  section.  (Now  we  have  kept 
in  the  requirement  that  all  cities,  new  and  old,  must  be  restricted  as  to  the 
powers  of  taxation  and  assessment  so  as  to  prevent  abuses  in  taxation  and 
assessment  by  any  city  or  incorporated  village.  That  illustrates  perfectly  the 
necessity  for  special  laws  now  and  then. 

The  Constitution  as  it  now  stands,  in  Section  10  of  Article  VIII,  forbids 
cities  over  100,000  inhabitants  from  laying  a  tax  of  over  two  per  cent,  on 
their  assessed  value.  But  when  we  proposed  to  make  that  uniform  so  that  it 
should  apply  to  the  small  cities  as  well  as  New  York  we  were  met  with  the 
statement  by  members  of  the  Committee  that  it  would  not  fit,  it  would  not 
be  large  enough  in  its  application  to  some  cities.  I  do  not  know  why  that  is, 
unless  it  is  that  they  are  not  assessed  at  full  value.  At  any  rate,  the  propo- 
sition was  made  and  earnestly  urged  that  the  provision  which  applies  to 
cities  of  over  100,000  in  the  Constitution  will  not  fit  the  cities  of  less  than 
50,000,  or  less  than  100,000.    That  is  why  we  had  to  leave  that  in. 

-•Now  our  Section  2  is  a  part  of  the  present  Section  1.  We  put  it  in  a  new 
section  because  we  think  the  Committee  on  Revision  may  very  likely  wish  to 
transfer  it  to  Article  III,  where,  it  seems  to  us,  it  belongs.  We  have  changed 
it  in  only  one  particular  which  seemed  to  be  necessary  because  of  powers  that 
it  gave  to  cities.     It  reads: 

"  The  Legislature  may  regulate  and  fix  the  wages  or  salaries  "  —  and  we 
have  inserted  "  except  as  otherwise  hereinafter  provided  in  this  article,"  be- 
cause that  might  give  the  Legislature  the  authority  to  fix  salaries  in  cities,  and 
we  have  provided  that  they  shall  not  have  that  authority.  We  then  say  that 
they  ''may  also  regulate  and  fix  the  hours  of  work  or  labor  and  may  make 
provisions  for  the  protection,  welfare  and  safety  of  persons  employed  by  the 
state  or  by  any  coimty,  city,  town,  village",  etc.,  with  the  same  thing  as  to 
contractors.  In  other  words,  the  amendments  are  only  those  which  are 
made  necessary  by  Section  4. 

I  think  I  have  sufficiently  explained  the  change  that  has  been  made  in  our 
Section  3,  which  is  the  present  Section.  2,  in  connection  with  the  grant  of 
power  to  cities.  Turning  for  a  moment  to  the  last  section,  our  Section  No.  5, 
that  is  the  present  Section  No.  3,  amended  only  in  two -slight  particulars: 
First,  it  is  to  include  the  counties  of  Queens,  Richmond  and  Bronx,  with 
New  York  and  Kings,  in  the  first  part  of  the  sentence,  as  to  the  propriety  of 
which  I  think  there  can  be  no  question.  Then  the  last  part  of  it  has  been 
amended  so  as  to  bring  cities  of  the  third  class  within  the  requirement  that 
their  election  shall  take  place  in  November  in  an  odd-numbered  year.  That 
was  one  of  the  requests  contained  in  the  proposal  received  from  the  Mayors' 
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Conference,  and  therefore  we  felt  that  in  accepting  the  proposal  we  were 
doing  what  would  meet  with  the  public  sentiment  of  the  smaller  cities  in 
that  regard. 

It  seems  to  me,  therefore,  Mr.  Chairman,  that  I  am  justified  in  saying 
that  this  proposal  coming  from  the  Cities  Committee  does  provid-e  a  ready 
remedy  for  all  we  aimed  at,  makes  a  special  grant  of  power  to  the  city,  and 
gives  to  the  city  the  initiation  of  the  charter,  so  that  no  charter  amendment 
can  come  except  from  the  city  itself.  And  may  I  pause  just  long  enough  to 
point  out  that  such  amendments  will  reach  the  Legislature  for  its  considera- 
tion in  a  different  way  from  that  in  which  they  do  now.  They  may  now  go  up 
from  the  mayor,  they  may  go  up  from  some  department  or  they  may  go  up 
from  some  individual.  Under  this  plan,  when  they  get  to  the  Legislature 
they  will  represent  the  mature  judgment  of  the  city  authorities,  after  public 
notice  and  public  hearing.  It  is  a  very  different  proposition  to  think  of 
declining  to  amend  a  charter  after  that  careful  consideration  and  declining 
now  to  report  out  of  a  committee  a  bill  that  perhaps  only  the  mayor  or  some 
other  officer  wants. 

I  think,  as  I  have  already  pointed  out,  that  in  excluding  the  Legislature 
entirely  from  the  field,  in  which  cities  have  an  exclusive  grant,  and  in  sub- 
mitting through  action  outside  of  that  field  the  suspensive  veto  of  the 
locality,  we  have  really  preserved  the  benefits  of  special  legislation  without 
incurring  its  very  well-known  and  justly  dreaded  disadvantages.  By  giving 
the  power  of  amendment  to  the  government  of  the  day  all  of  these  delays  in 
revising  charters  are  obviated.  They  can  begin  immediately  to  revise  their 
charter  and  make  it  fit  better  the  needs  of  the  hour. 

I  thank  the  gentlemen  of  the  Convention  very  heartily,  Mr.  Chairman, 
for  listening  so  long  and  so  patiently  and  so  attentively  to  this  exposition 
which  has  had  to  be  lengthy  and  has  had  to  be  technical.  I  think  that  in 
the  consideration  of  this  amendment  it  will  facilitate  action  by  the  Con- 
vention if  we  commence  the  consideration  of  it  with  Section  4;  because, 
if  that  be  adopted,  the  other  amendments  follow  almost  as  a  matter  of 
course.  I  think  the  debatable  ground  lies  there  and  I  therefore  move,  Mr. 
Chairman,  that  the  Committee  of  the  Whole  now  take  up  the  consideration 
of  Section  4  of  this  pending  amendment. 

Mr.  Foley  —  Mr.  Chairman. 

The  Chairman  —  The  Chair  wishes  to  state  its  understanding  that  there 
are  one  or  more  substitutes  for  this  entire  measure  which  are  to  be  intro- 
duced. It  seems  to  the  Chair  that  it  is  proper  that  those  substitutes  be 
before  the  Convention  in  their  entirety  at  the  outset  of  the  argument,  and 
it  will  therefore  recognize  any  delegate  who  at  this  time  desires  to  introduce 
a  substitute  measure. 

Mr.  Wickersham  —  I  rise  to  a  point  of  order.  The  rules  provide  a  means 
of  considering  this  measure  and  unless  the  rule  is  suspended  I  rise  to  the 
point  of  order  that  .the  rule  must  be  followed. 

The  Chairman  —  The  point  of  order  is  probably  well  taken.  The  Chair 
is  only  making  a  suggestion,  which  it  feels  would  be  to  the  convenience  of 
the  members  of  the  committee.  If  the  point  of  order  is  insisted  upon,  of 
course,  it  is  well  taken. 

Mr.  Wickersham  —  Unless  the  chairman  of  the  committee  has  some  dif- 
ferent wish,  I  stand  on  the  point  of  order. 
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Mr.  Wagner  —  Mr.  Chairman,  I  was  going  to  suggest  that  amendments 
which  are  offered  in  the  way  of  substitutes  —  it  would  be  difficult  to  offer 
them  as  we  consider  each  section,  because  naturally  a  substitute  affects  all 
the  sections  and  for  the  intelligent  discussion  of  this  question  it  seems  to 
me  it  would  be  better  that  we  have  all  amendments  which  are  in  the  nature 
of  substitutes  before  the  Convention  when  we  proceed  with  the  discussion. 

The  Chairman  —  That  was  the  Chair's  suggestion.  But  if  the  point  of 
order  is  insisted  upon,  it  is  well  taken. 

Mr.  Root  —  Mr.  Chairman,  I  hope  the  point  of  order  will  be  insisted 
upon.  This  is  a  very  complicated  subject.  It  is  not  plain  and  easy.  There 
has  been  much  misunderstanding  regarding  the  nature  and  effect  of  the 
bill  reported  by  the  Committee  on  Cities.  I  am  inclined  to  think  that  we 
will  make  better  progress  if  we  confine  our  consideration,  in  the  first  place 
to  the  bill  that  is  reported;  and  that  any  attempt  to  branch  off  into  the 
consideration  of  other  plans  will  involve  us  in  confusion  that  will  prevent 
any  progress  at  all.  When  the  bill  reported  by  the  Committee  is  under- 
stood and  perfected  —  and,  of  course,  it  doubtless  can  be  improved  and  per- 
fected,—  when  that  is  accomplished,  the  Convention  will  be  in  a  position  to 
consider  whether  some  alternative  scheme  for  accomplishing  the  result  would 
be  better.  But  until  that  bill  reported  by  the  Committee  has  been  consid- 
ered, understood  and  perfected,  I  apprehend  that  to  turn  to  the  consider- 
ation of  any  other  plan  would  merely  delay  our  proceedings,  so  I  hope  the 
point  of  order  will  be  sustained. 

The  Chairman — The  point  of  order  is  sustained  and  the  question  now  is 
upon  the  motion  of  the  delegate  from  Westchester,  Mr.  Low,  that  we  proceed 
not  to  the  consideration  of  Section  1,  in  the  regular  order,  but  the  considera- 
tion of  Section  4.  All  in  favor  of  that  motion  will  say  Aye,  opposed  No. 
It  is  carried. 

The  Chair  recognizes  Mr.  Foley  of  New  York. 

Mr.  Foley  —  Mr.  Chairman,  I  assume  that  Mr.  Low's  motion  carries  with 
It  the  entire  substance  of  the  Cities  Committee's  report,  and  I  shall  discuss 
it  just  as  generally  as  I  think  that  assumption  applies. 

Now,  as  one  of  the  minority  members  with  Mr.  Franchot,  of  the  Cities 
Committee,  I  submitted  a  minority  report,  and  that  document  is  on  the  files 
of  the  members.  No.  96.  I  think  it  would  lead  to  a  better  understanding  of 
the  problem  before  the  Convention  if  the  delegates  would  do  us  the  favor  of 
reading  that  report  with  the  proposal  submitted  by  the  Committee. 

We  have  struggled  in  the  Cities  Committee  at  hearings  and  behind  closed 
doors  with  this  problem  for  the  past  four  months.  We  have  had  before  us 
advocates  of  thorough-going  home  rule  and  even  those  who  asserted  that  the 
cities  should  be  entirely  independent  of  state  control.  And  at  the  other 
extreme  we  have  had  those  who  favored  leaving  to  the  Legislature  the  regula- 
tion of  municipal  affairs  and  the  grant  of  further  powers  to  the  cities. 

Our  chairman.  Mayor  Low,  has  referred  to  his  experience  in  city  govern- 
ment, and  certainly  his  splendid  service  to  Brooklyn  and  New  York  has 
qualified  him  to  deal  with  the  problem  of  the  cities.  His  experience  as  to 
municipal  affairs  has  been  with  the  city.  Mine  with  the  State.  The  ques- 
tions that  have  arisen  have  been  answered,  in  my  mind,  by  my  experience 
as  a  legislator  in  the  past  nine  years,  interested  in  the  affairs  of  the  city 
government,  yet  having  the  view-point  of  Albany  rather  than  of  the  locality 
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affected.  Included  in  my  legislative  experience  ^aa  one  year  as  chairman  of 
the  Committee  on  Affairs  of  Cities  of  the  Assembly  and  from  lessons  learned 
in  that  time  in  relation  to  the  cities  of  the  State  I  based  my  opposition  to 
this  measure. 

Now  the  Chairman  has  designated  his  proposition  as  a  compromise  and  in 
that  designation  I  regard  it  as  representing  a  mingling  of  the  sentiment  of  the 
members  of  the  committee.  But  in  the  process  of  compromise,  principles  have 
been  sacrificed,  and  the  result  is  an  absurd  and  cumbersome  departure  from 
approved  systems  of  administration. 

To  my  mind  the  proper  function  of  a  constitutional  convention  is  to  profit  by 
the  experience  since  the  last  revision.  I  am  not  advocating  here  the  high- 
sounding,  much-used  doctrine  of  home  rule  but  for  a  broader  grant  of  powers 
to  cities,  and  I  am  arguing  that  this  Convention  should  profit  by  the  prob- 
lems presented  to  us  in  this  very  room  since  1894. 

The  Committees  aought  for  a  plan  of  local  government  and  found  it  not 
in  the  United  States  but  in  the  di&tant  Philippines.  The  similarity  of  con- 
ditions, with  those  of  our  cities  and  especially  in  the  city  of  New  York,  is  true 
in  but  few  respects.  The  population  of  the  State  of  New  York  and  that  of  the 
Philippines  is  about  the  same,  but  there  the  comparison  stops. 

The  PhilippineiB  government  act  of  July,  1902,  provides  that  all  laws  passed 
by  the  government  of  the  Philippine  Islands  shall  be  reported  to  Congress, 
which  hereby  reserves  the  power  and  the  authority  to  annul  the  same. 

I  had  my  doubts  about  the  propriety  of  selecting  the  Philippine  Islands  as 
a  successful  experiment  in  local  self-government  and  was  quite  convinced  of  it 
when  I  read  the  statement  of  ex-President  Taft  as  to  the  reasons  for  the 
adoption  of  this  nullification  idea. 

In  1902,  shortly  after  the  adoption  of  the  scheme,  he  stated  that  out  of  the 
population  of  over  seven  million,  only  about  one-half  million  were  anywhere 
near  civilized  and  that  the  United  iStates  Government  had  to  deal  with  a 
problem  that  it  did  not  have  to  deal  with  in  the  cases  of  Porto  Rico  or  Hawaii 
and  that  the  people  of  the  Philippines  were  lower  in  civilization  and  intelli- 
gence than  the  lowest  form  of  African  negro. 

"  The  desire  of  the  United  States,"  he  says,  "  is  that  self-government  should 
be  given  to  the  people  in  as  large  a  measure  as  they  are  capable  of  carrying 
it  on. 

"  People,  ninety  per  cent,  of  whom  are  still  in  the  state  of  crass  ignorance 
and  all  of  whom  have  been  for  four  himdred  years  denied  any  experience  of 
self-government  at  all,  cannot  be  made  over  in  a  decade  or  taught  the  self- 
restraint  and  political  sagacity  needed  in  a  successful  self-government.'' 

Those  are  Mr.  Taft's  words. 

The  distinguished  First  Vice-President  of  this  Convention,  Dr.  Schurman, 
in  his  report  on  the  Philippine  Islands,  from  the  commission  which  bears  his 
name,  pointed  out  the  incapacity  of  the  Filipinos  for  self-government.  The 
report  says :  "  Their  lack  of  education  and  political  experience  combined  with 
their  racial  and  linguistic  diversities  disqualify  them  to  imdertake  the  task 
of  governing  the  Archipelago  at  the  present  time." 

Thus  the  scheme  was  most  essential  for  the  government  of  this  newly  estab- 
lished province. 

Now  compare  the  situation  in  the  cities  of  New  York  iState  with  their  expe- 
rience of  over  a  century  in  the  management  and  control  of  their  own  affairs 
and  with  a  population  —  educated  and  enlightened.    The  inspiration,  therefore, 
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of  the  Committee  was  unfortunate  unless  the  majority  desired  to  regard  the 
cities  of  the  State  as  conquered  provinces. 

Mr.  Parsons  —  Mr.  Chairman. 

Mr.  Foley  —  I  prefer  not  to  yield,  Mr.  Chairman. 

The  Chairman  —  The  gentleman  will  not  yield. 

Mr.  Foley  —  Following  Mr.  \Low's  program. 

ihe  plan  establishes  a  protectorate  at  Albany,  it  assumes  abuse  of  authority 
by  the  cities,  it  implies  incompetency.  I  propose  to  discuss  the  possible  effect 
of  this  Filipino  home  rule  plan  of  nullification,  as  it  will  affect  the  cities  and 
the  State,  later  in  my  criticism  of  the  pending  amendment. 

Mr.  Franchot  and  myself  pointed  out  in  our  minority  report  that  the  sources 
of  criticism  of  the  present  scheme  of  municipal  government  were  two-fold: 

First,  the  interference  with  local  affairs  by  the  Legislature;  and,  second, 
imperfect  power  over  matters  of  city  concern. 

I  regard  the  first  as  the  worst  evil  of  those  mentioned.  As  long  as  in- 
terference in  purely  local  affairs  continues  at  Albany,  so  long  will  dissat- 
isfaction exist  among  the  cities.  The  argument  of  Mr.  Henry  Murphy  in 
the  Convention  of  1846  and  of  Mr.  Delancey  NicoU  in  the  Convention  of  1894 
apply  just  as  forcibly  to-day,  and  I  suggested  only  yesterday  that  Mr.  NicoU 
read  his  speech  on  the  evils  of  special  legislation.  He  could  not  improve  it  one 
bit,  in  the  light  of  the  history  of  the  past  twenty  years,  and  his  prophecy 
included  in  that  speech. 

The  evils  of  special  legislation  affect  not  only  the  cities,  but  also  the 
State  in  the  breaking  down  of  legislative  efficiency.  Special  laws  are  piled 
up  year  after  year  and  written  into  the  statute  books  only  to  be  amended 
and  repealed  in  succeeding  years,  as  the  needs  of  the  city  grow.  Thus  New 
York  City's  charter  has  become  a  crazy-quilt  and  the  State  has  expended 
thousands  of  dollars  in  digesting  the  various  independent  local  laws.  Con- 
solidation Act  provisions  and  other  statutes  relating  to  the  City  of  New 
York  still  in  effect. 

The  Chairman,  Mr.  Low  referred  to  the  Gaynor  Charter.  I  want  to  correct 
the  impression  that  it  was  hurried  through  the  Legislature.  Mayor  Gaynor 
first  recommended  its  passage,  I  think  it  was  in  March  or  February  of  1911. 
It  was  considered  for  at  least  seven  of  eight  months.  It  was  not  until 
September  26th  —  I  think  September  26th  that  it  was  finally  disposed  of 
by  being  beaten  in  the  Senate.  But  the  majority  of  its  provisions  have 
since  been  adopted  piecemeal,  and  incorporated  in  the  charter  of  the  city. 

Dr.  Low  has  referred  to  the  number  of  special  bills  affecting  cities  passed 
in  recent  years.  I  find  from  examination  of  the  bills  introduced  in  1915 
that  out  of  a  total  of  2^90  bills,  307  special  city  bills  were  introduced, 
many  of  which  were  reprinted  in  different  forms.  Thus  the  time  of  the 
Legislature  was  taken  up  with  minor  matters  in  which  a  majority  had  no 
actual  interest. 

The  State  was  put  to  a  large  expense  in  printing;  cities  are  compelled 
to  have  their  representatives  appear  here  in  favor  or  against  legislation, 
the  City  of  New  York  maintaining  its  representative  here  during  the  entire 
session. 

The  bills  were  considered  by  members  not  familiar  with  the  problems  And 
the  time  of  the  members  were  taken  away  from  the  consideration  of  subjects 
more  important  to  the  State. 
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During  the  last  six  years  the  total  number  of  special  bills  introduced  was 
2,776;  1,423  of  which  passed  and  247  were  rejected  by  cities  under  the 
suspensory  veto  provision  of  the  Constitution. 

From  the  standpoint  of  the  city  the  evils  are  even  worse.  The  system 
breeds  irresponsibility  in  city  authorities.  The  city  administration  places 
the  blame  for  its  shortcomings  upon  the  denial  of  legislation  in  Albany, 
and  the  city  is  compelled  to  wait  for  relief. 

Another  cause  of  criticism  and  evasion  of  responsibility  by  the  local  au- 
thorities is  based  upon  the  passage  of  so-called  mandatory  bills.  Many  mat- 
ters that  are  brought  here  of  minor  consequence  could  be  disposed  of  promptly 
by  the  local  legislative  authorities  of  the  cities.  Bills  are  sent  to  Albany 
with  no  desire  to  secure  their  passage,  and  sometimes  when  passed  arc  vetoed 
by  the  very  officers  who  advocated  them. 

I  know  of  such  an  example  this  year  when  there  was  a  bill  sent  up  from 
the  city  of  New  York  which  was  spoken  of  in  the  highest  terms  as  going 
to  save  millions  to  the  people  of  our  city,  and  the  Legislature  passed  it  after 
simply  modifying  its  form,  and  not  its  substance  in  saving  the  millions.  It 
was  modified  as  to  the  appointing  power  of  the  officer  who  was  co  administer 
the  department,  and  yet  when  it  reached  the  city  of  New  York  it  was  vetoed 
by  the  mayor. 

It  has  been  pointed  out  that  of  the  bills  passed  during  the  last  six  years, 
23  per  cent  were  city  bills,  and  the  cost  of  printing  could  not  have  been 
less  than  $60,000  a  year.  Abolish  the  special  city  law  and  you  have  removed 
the  greatest  single  source  of  our  enormous  annual  crop  of  legislation. 

Now,  the  Convention  of  lSft4  thought  they  had  solved  the  problem  of  inter- 
ference from  Albany  by  the  adoption  of  the  suspensory  veto  by  local  officers. 
But  let  us  see  how  far  it  succeeded. 

<rhe  plan  at  that  time  seemed  to  cure  all  the  evils  complained  of  and 
the  debates  contained  the  same  argument,  same  criticism,  and  the  very  same 
solutions  which  had  been  urged  in  this  convention.  But  the  supensory  veto 
has  only  partly  improved  the  situation.  Bills  have  been  passed  over  the 
opposition  of  the  local  authorities;  for  instance  in  1907  seven  laws  were 
enacted  without  the  consent  of  the  city  authorities. 

The  Livingston  Street  Widening  bill  was  passed  here  over  the  veto  of 
Mayor  McClellan.  In  Brooklyn  an  improvement  had  been  laid  out,  the 
widening  of  Livingston  street,  and  the  board  of  estimate  determined  that 
$2,000,000  of  the  cost  of  that  improvement  should  be  borne  by  the  property 
owners  in  the  area  benefited.  The  property  owners  had  their  day  before 
the  board  of  estimate.  Under  the  charter,  their  relief  and  their  place  of 
resort  was  with  the  board  of  estimate,  and  the  board  of  estimate  decided 
to  assess  them  for  the  improvement  which  was  bound  to  follow. 

They  came  up  here  with  a  bill  placing  that  two  million  dollars  on  the 
entire  city  and  removing  the  special  assessment.  It  was  passed  by  the  legis- 
lature, went  to  the  mayor,  was  vetoed  by  him,  and  came  back  here  and  was 
repassed  over  the  veto  and  finally  approved  by  the  €k>vemor,  notwithstand- 
ing the  disapproval  of  the  mayor. 

In  the  same  year  the  Public  Service  Commissions  law  was  passed  over 
the  Teto  of  Mayor  McClellan,  which  placed  a  mandatory  exp^ise  on  our 
people  down  in  New  York  city.  The  Public  Service  Conmiissions  law  pro- 
vides that  the  public  service  commission,  in  the  first  district,  whenever  it 
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needs  money,  may  demand  it  from  the  board  of  estimate,  and  if  the  board  of 
estimate  does  not  give  it,  it  goes  to  the  Appellate  Division  and  secures  the 
necessary  order  directing  the  city  to  pay  the  money. 

So  I  say  that  these  evils  are  not  cured  by  a  suspensory  veto;  and  when 
you  tell  me,  Mr.  Mayor,  that  you  have  not  had  any  of  these  cases  in  the 
last  six  years.  I  will  tell  you  why  you  have  not  had  any  repassed  over  the 
veto  of  the  mayor  of  the  city  of  New  York.  For  four  years  at  least,  from 
1911  to  1914,  you  had  at  least  one  branch  of  the  Legislature  in  sympathy 
with  the  mayor,  which  made  it  quite  improbable  that  any  bill  would  be 
passed  which  the  mayor  disapproved  of.  Since  then  you  have  had  one 
house,  at  least,  in  sympathy  with  Mayor  Mitchell,  and  no  bill  has  been  passed 
over  his  veto  and  that  is  the  reason  there  has  not  been  any  abuse  of  this 
suspensory  veto  scheme.  I^ut  just  wait  until  both  houses,  are  opposed  politi- 
cally to  the  mayor  of  the  city  of  New  York  and  you  will  see  a  repitition  of 
just  what  happened  in  1907  in  connection  with  the  Livingston  Street  Widen- 
ing bill  and  the  Public  Service  Commissions  Law.  It  depends  upon  politics 
solely  and  simply. 

I  have  pointed  out  that  the  evil  of  special  legislation  is  not  only  one  of 
prevention  but  of  anticipation.  It  is  not  the  prevention  of  such  legislation 
in  its  effect  on  New  York  city,  Rochester,  or  Buffalo,  by  the  veto,  but  it  is 
the  anticipation  and  worry  of  coming  up  here  to  meet  hostile  legislation  that 
is  of  so  much  concern  to  the  city.  The  city  should  not  be  compelled  to  meet 
even  the  introduction  of  bills  at  Albany  interfering  with  their  local  affairs. 
The  remedy  lies  in  preventing  the  introduction  of  special  bills  relating  to 
city  government. 

Take  the  bills  introduced  in  1915  which  dealt  with  the  most  important 
subjects.  One  legislator  from  New  York  wanted  to  abolish  funeral  parlors 
in  New  York  city.  Mr.  Latson,  you  will  remember  the  bill.  I  think  you 
appeared  at  the  time  the  bill  was  up  for  consideration. 

Mr.  Wiggins — ^What? 

Mr.  Foley  —  Funeral  parlors;  mortuary  chapels,  where  bodies  could  be  kept 
to  meet  the  situation  in  New  York  on  account  of  numerous  apartment  houses 
and  hotels. 

Mr.  Latson  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  question? 

The  Chairman — ^Will  the  gentleman  from  New  York  yield  to  Mr.  Latson 
for  a  question? 

Mr.  Foley — ^Yes. 

Mr.  Latson  —  I  would  suggest,  Mr.  Chairman,  that  the  gentleman  describe 
that  a  little  more  fully  and  give  it  what  might  be  its  proper  title,  a 
bill  to  prevent  a  single  individual  from  assuming  to  pursue  his  own  vocation 
on  a  particular  spot  because  a  resident  protested. 

Mr.  Foley  —  That  is  right.  It  was,  in  effect,  to  prevent  mortuary  chapels 
in  a  neighborhood  where  the  people  did  not  want  them. 

Mr.  Latson  —  Yes. 

Mr.  Foley  —  It  was  a  proper  measure  for  the  local  authorities  to  consider, 
and  Mr.  Latson  or  anybody  else  who  was  interested  in  the  bill  should  have 
been  called  upon  either  to  oppose  or  favor  it  there  and  not  here. 

Mr.  Latson  —  Mr.  Chairman,  will  the  gentleman  yield? 

Mr.  Foley  —  I  prefer  not  to, — 

Mr.  Latson  —  I  hope  the  gentleman  will, — 

The  Chairman  — Mr.  Foley  has  the  floor  and  he  has  refuigpL  to  yield. 
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Mr.  Foley— Tea,  I  refuse  to  yield  because  I  am  afraid  I  might  convince 
him. 

Another  legislator  wanted  to  abolish  slaughter-houses  in  the  city.  The 
control  of  that  proposition  properly  belonged  to  the  board  of  aldermen. 
What  does  the  Legislature  care  about  that? 

Bills  changing  the  course  of  study  in  the  College  of  the  City  of  New  York 
and  the  control  of  its  buildings  were  introduced  and  passed;  a  bill  abolish- 
ing the  coroners  was  reprinted  four  times  before  finally  passed,  causing 
an  additional  expense  to  the  State  without  any  corresponding  advantage 
to  the  city.  That  matter  could  well  have  been  disposed  of  in  the  city  hall 
at  New  York.  A  bill  was  passed  to  authorize  the  president  of  the  board  of 
aldermen  to  preside  over  the  board  of  estimate  in  the  absence  of  the  mayor; 
and  the  Cities  Committee  of  the  Senate  and  Assembly  deliberated  for  many 
weeks  over  the  question  as  to  whether  the  board  of  health  should  have  juris- 
diction to  suppress  mosquitoes. 

Other  bills  provided  for  the  creation  of  a  new  deputy  police  commissioner, 
the  removal  of  garbage,  and  the  que&tion  of  the  exchange  of  property  between 
departments  in  New  York  city.  All  of  these  measures  could  have  been  suc- 
cessfully and  more  intelligently  disposed  of  in  the  local  legislative  body. 
Think  of  the  absurdity  of  dealing  at  Albany  with  such  matters  of  petty 
local  concern. 

I  regard  the  proposal  of  the  majority  as  vitally  defective  in  omitting  a 
clause  to  prohibit  the  passage  of  special  legislation  affecting  the  cities  of  the 
State.  It  not  only  fails  to  do  so,  but  continues  the  present  pernicious  system 
of  providing  for  the  incorporation  of  new  cities  by  special  laws. 

You  will  find  that  on  page  2  of  the  proposal,  where  the  Legislature  is 
authorized  to  pass  special  charters  for  new  cities.  We  have  already  estab- 
lished a  policy  in  this  State  with  reference  to  the  government  of  third  class 
cities  by  providing  for  five  optional  schemes  of  government  and  third  class 
or  small  cities  have  the  right  and  power  to  vote  on  any  one  of  those  five 
plans;  the  commission  form  of  government  and  various  modifications  of  it,  or 
the  city  manager  plan,  or  the  second  class  cities  charter  may  be  adopted;  and 
a  simple  referendum  submitted  to  the  people  will  decide  that  question  without 
the  necessity  of  coming  up  here  and  taking  our  time. 

Now,  I  speak  very  feelingly  on  this  subject  because  as  Chairman  of  the 
Assembly  Cities  Committee  I  had  eight  different  charters  before  me  concerning 
cities  of  the  State,  coming  in  here  in  volumes  of  two,  three  or  four  hundred 
pages,  and  we  were  asked  to  consider  every  bill,  the  adminiistrative  methods, 
and  apply  our  experience  to  the  needs  of  the  localities. 

As  a  matter  of  fact,  the  bills  simply  came  to  Albany,  they  were  looked  over 
as  to  form,  and  they  were  passed,  without  any  serious  study,  without  any  real 
consideration  of  their  merits. 

Since  1874,  the  Constitution  has  provided  for  the  incorporation  of  village^! 
by  general  law  only,  and  it  has  worked  most  successfully.  The  amendments 
to  the  general  village  law  have  averaged  less  than  ten  a  year.  If  successful 
for  villages  why  not  for  cities? 

So  much  for  the  problems  which  we  ought  to  recognize  so  far  as  special 
legislation  is  concerned.  Now,  the  second  proposition  which  the  question  of 
home  rule  involves  is  a  grant  to  the  cities  of  adequate  power  over  their  own 
affairs.  The  first  relief,  you  will  see,  is  negative,  preventive,  and  the  second 
is  positive;  affirmfttive,  in  so  ff^r  as  it  involved  power  tQ  4o  tb^  thing  tluirt  t^io 
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locality  desires.  It  would  be  useless  for  me  to  run  through  the  discussion 
which  has  taken  place  in  our  various  constitutional  conventions,  in  our  legis- 
lative committees  and  the  messages  of  governors. 

Home  rule  variously  has  been  called  the  foundation  of  our  governmental 
system:  the  basis  of  our  government,  the  fundamental  principle  in  our 
institutions;  the  school  which  fits  people  for  self-government,  and  the  result 
a  most  efiicient  preserver  of  civil  liberty.  ♦ 

Judge  Herrick,  in  his  splendid  opinion  in  Rathbone  against  Worth,  6  Ap- 
pellate Division,  277,  which  held  that  police  officers  were  city  officers,  says 
•that  "  the  right  of  self-government  lies  at  the  foundation  of  our  institu- 
tions, and  is  a  right  not  only  to  be  carefully  guarded  but  every  infraction 
or  evasion  of  it  to  be  properly  met  and  condemned.  If  the  citizens  of  the 
city  are  incompetent  to  govern  their  home  affairs,  how  can  they  be  expected 
to  be  fitted  to  properly  determine  those  of  the  State  and  nation.",  and  if 
Mayor  Low  will  but  read  that,  I  think  he  will  find  that  it  deciaed  that  police 
officers  are  city  officers. 

Judge  O'Brien  pointed  out  in  the  case  of  the  People  against  McKinney, 
52  New  York,  374,  that  home  rule  was  "  the  very  essence  of  every  republican 
form  of  government  and  that  local  self-government  is  the  proper  school  in 
which  the  citizens  acquire  the  rudiments  of  self-government  and  hence  these 
institutions  have  been  justly  regarded  as  the  nurseries  of  civil  liberty." 

"  The  principle  of  home  rule  or  the  right  of  self-government  as  to  local 
affairs  existed  before  we  had  a  constitution,"  and  was  established  by  Magna 
Charta,  says  Judge  Vann  in  People  ex  rel  Metropolitan  Railway  Company 
against  Tax  Commissioner,  174  New  York,  117. 

The  remedy  for  the  second  source  of  criticism, —  inadequate  power  in  the 
cities  —  must  be  found  in  a  complete  grant  of  powers  in  local  affairs,  subject 
to  the  general  laws  of  the  State.  I  am  one  of  those  who  agree  with  the 
proposition  that  the  sovereignity  of  the  State  should  be  maintained  by  the 
passage  of  general  laws,  and  I  do  not  think  any  one  in  this  Convention  advo- 
cates the  complete  separation  or  divorce  of  the  city  from  the  State.  The 
majority  recognized  the  demand  for  home  rule  by  making  an  "  exclusive 
grant."  I  find  it  is  not  exclusive,  but  that  the  powers  are  most  elusive  and 
the  language  delusive. 

We  of  the  minority  have  described  the  measure  of  home  rule  granted  as 
amounting  to  zero.  And  we  think  that  is  the  measure  of  home  rule  granted. 
While  the  proposal  starts  off  with  an  exclusive  grant  of  power  in  the  city,  we 
find  that  it  i«  not  exclusive.  We  have  pointed  out  that  its  language  is  vague 
and  confusing.  Under  the  scheme  of  the  majority  certain  power  over  com- 
pensation and  employment  of  city  officers  and  employees  is  given  exclusively 
to  the  city,  except  if  the  amendment  affects  the  "  framework  ",  it  must  be 
submitted  to  the  Legislature,  under  the  Filipino  scheme  of  nullification.  The 
word  used  is  "  exclusive,"  and  then  the  provisions  and  limitations  which  fol- 
low take  away  all  the  original  grant  until  there  is  nothing  left  in  the  nature 
of  home  rule. 

Mr.  Low  —  Mr.  Chairman,  will  the  gentleman  let  me  ask  him  one  ques- 
tion. 
The  Chairman  —  Will  the  gentleman  yield  for  a  question? 
Mr.  Foley  —  I  would  like  to  finish  first, 
Mr,  Low-^Excuee  the  mterruptioR, 
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Mr.  Foley  —  I  would  be  glad  to  answer  all  questions  afterwards.  Every 
other  amendment  must  also  be  submitted  to  the  Legislature  for  the  same 
treatment,  that  is,  for  nullification  because  the  scheme  is  that  the  city  shall 
pass  the  amendment  in  its  local  Legislature.  They  shall  send  it  to  the 
mayor  and  then  to  the  Board  of  Estimate  and  if  it  survives  those  two 
agencies  it  comes  to  Albany  in  the  first  week  of  the  session  and  there  the 
amendments  remain  two  months,  until  March  1,  1917,  which  is  the  next  date 
when  they  may  become  a  law  and  on  that  date  if  not  nullified  previously, 
they  have  the  effect  of  law. 

All  amendments,  whether  local  or  involving  State  approval  require  first 
the  consent  of  the  board  of  aldermen  or  the  local  legislative  body,  then 
the  consent  of  the  mayor  and  then  of  the  board  of  estimate,  if  any.  Under 
this  language  both  legislative  bodies  might  as  well  be  eliminated  as  useless,  for 
the  mayor  has  an  absolute  veto  and  there  is  no  way  of  overriding  his  dis- 
approval of  a  measure.  It  is  evidently  intended  that  few  amendments  from 
the  city  should  reach  Albany.  The  courts  will  have  to  determine  the  mean- 
ing of  the  word  "  frame-work "  and  define  the  overlapping  powers  conferred. 
Financial  obligations  of  the  city  will  depend  upon  doubtful  language  con- 
ferring powers  so  vaguely,  that  cities  will  hesitate  to  exercise  this  elusive 
grant  and  all  amendments  will  be  sent  by  the  city  to  Albany  as  a  matter  of 
course,  and  as  a  matter  of  safety. 

The  month  of  February  in  each  session  will  be  the  waiting  period  for  cities. 
Every  city  will  have  its  amendments  up  here,  waiting  with  fear  and  trembling 
to  see  if  they  are  nullified  and  no  one  will  know  where  it  is  at  until  March 
Ist  of  each  year.  The  old  order  of  consideration  and  bargaining  for  patronage 
will  continue,  aggravated  by  the  doubt  and  confusion  of  the  scheme.  Do  the 
gentlemen  of  the  Committee  expect  to  remove  by  this  amendment  the  ordinary 
human  desire  to  secure  things  as  a  condition  of  the  nullification?  There  have 
been  such  suggestions  made  around  Albany  and  in  the  cities  and  that  form  of 
bargaining  will  continue. 

Again  the  majority  proposal  gives  the  Legislature  the  right  to  pass  special 
laws  relating  to  the  "  government  of  cities  not  within  the  powers  granted  the 
cities  by  this  article."  Special  legislation  therefore  is  authorized,  bills  can  be 
introduced  without  limit  and  the  cities  must  be  prepared  to  defend  them- 
selves against  hostile  legislation,  as  now. 

There  can  be  no  broader  term  than  "  government "  used  in  relation  to  cities. 
Webster  defines  it  as  "  the  rules  and  principles  by  which  the  rights  and  duties 
of  citizens  and  public  officers  are  prescribed  and  defined,"  and  Black's  Law 
Dictionary  as  *'  the  framework  of  political  institutions,  departments  and  offices 
by  which  the  executive,  judicial,  legislative  and  administrative  business  is  car- 
ried on."    Thus  "  government  "  is  framework. 

I  wish  that  I  could  have  gotten  one  of  the  efficiency  engineers  from  our 
Bureau  of  Municipal  Research,  in  New  York,  to  get  me  up  a  diagram,  as  they 
did  for  Judge  O'Brian's  commission,  of  the  over-lapping  functions  of  this 
sclieme  showing  the  government  of  the  city  in  a  circle,  the  exclusive  grant 
under  sub-division  "  a  "  of  this  proposal  to  cities  would  be  represented  by  a 
dot  in  its  center,  while  everything  else  within  the  circumference  of  city  govern- 
ment, its  functions  and  powers  would  be  within  the  control  of  the  Legislature, 
and  subject  to  the  passage  of  special  laws. 

Will  the  Court  of  Appeals  sustain  amendments  by  the  Legislature  to  the 
second-class  cities  law  or  the  optional  third-class  cities  law,  since  all  the  das- 
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sifications  are  forbidden?  Who  will  amend  the  second-class  cities  law?  How 
is  Syracuse  going  to  get  away  from  the  second-class  cities  law  so  far  as  local 
control  is  concerned,  or  how  will  other  second-class  cities,  when  all  the  present 
sources  of  their  grant  are  tied  up  in  a  general  law?  The  language  of  the 
present  Constitution  is  simple  and  has  given  rise  to  but  little  litigation  com- 
pared with  the  absurd  provisions  of  the  pending  measure  and  the  endless 
judicial  interpretation  necessary  to  construe  it. 

The  plan  also  provides  —  and  this  is  the  real  feature  of  humor  in  this  plan 
that  I  wish  every  del^ate  would  get  —  the  plan  provides  for  a  Billy  Sunday 
charter  rally.  The  56  cities  of  the  State  are  called  upon  in  November,  1916,  in 
the  midst  of  a  presidential  and  gubernatorial  campaign  to  say  whether  their 
existing  charters  are  out  of  date.  What  will  be  the  sentiment  of  cities  like 
Mechanicville,  Saratoga  Springs,  Buffalo,  White  Plains  and  other  cities,  with 
new  charters  upon  such  a  question,  with  charters  but  one  year  in  operation? 
Why  this  expense?  Why  should  Buffalo  vote  on  this  question  when  their  new 
form  of  charter  will  go  into  effect  in  1916?  Why  should  Mechanicville  or 
White  Plains  which  has  just  become  a  city,  or  several  of  the  other  cities  whose 
charters  have  been  revised  in  the  last  few  years,  vote  on  the  question  as  to 
whether  they  shall  have  a  new  charter  within  a  few  years  after  obtaining 
a  new  one  from  the  Legislature?  Not  only  that  but  it  is  proposed  to  hold  an 
election  in  an  even  numbered  year,  in  a  presidential  or  a  gubernatorial 
campaign.  Our  Constitution  has  laid  down  an  excellent  policy  as  to  munic- 
ipal elections,  a  very  salutary  provision,  that  municipal  concerns  shall  be 
kept  independent  and  apart  from  presidential  campaign  and  not  disturbed  by 
Federal  problems.  We  will  either  have  no  attention  at  all  paid  to  the  charter, 
or  the  party  that  wants  to  thrust  out  the  existing  administrations  in  the 
different  cities  will  vote  for  a  new  charer.  Then  the  expense,  the  element 
of  expense:  It  will  cost  thousands  of  dollars.  Mayor  Low,  himself,  has 
spoken  of  the  expense  and  you  thrust  it  upon  every  one  of  the  56  cities  of 
the  State  to  vote  on  this  foolish  question  as  to  whether  there  shall  be  a 
new  charter  in  1916.  Talk  about  home  rule,  the  very  theory  of  home  rule  is 
that  cities  shall  have  the  right  to  vote  when  they  please.  It  should  be  in 
its  nature. 

Mayor  Low  himself,  in  an  address  to  the  Cities  Committee  of  the. Convention 
of  1894,  praised  this  feature  of  our  Constitution.  I  think  it  was  he  that 
suggested  at  that  time  that  the  elections  of  cities  should  be  kept  separate 
from  the  State  elections. 

Now  just  let  me  read  the  time-table  of  this  new.  charter  train  which  starts 
in  1916: 

In  1916,  the  people  vote  on  the  question  of  revision;  one  year  later,  1917, 
if  the  people  decide  for  the  revision,  there  is  the  vote  on  the  charter  commis- 
sion; 1918  —  still  more  elections  —  the  vote  on  the  charter;  1019,  the  sub- 
mission of  the  charter  to  the  Legislature  for  nullification;  1924  and  every 
eighth  year  thereafter,  the  vote  on  the  question  of  new  charter,  and  so  it 
proceeds.  If  a  majority  decides  for  a  new  charter  more  elections  follow 
fast;  the  delegates  are  elected  and  then  the  charter  is  voted  upon  and  last 
of  ail,  if  approved,  is  submitted  to  the  Legislature.  The  scheme  is  absolutely 
rigid.  You  cannot  change  it  except  by  constitutional  amendment.  If  the 
delegates  from  up-State  cities,  and  sixteen  for  New  York  city,  should  be 
changed  in  number,  we  will  have  to  put  through  a  constitutional  amendment. 
It  is  contrary  to  all  the  theory  of  constitutions,  that  matters  of  elasticity 
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diall  be  left  to  the  Legislature  and  not  bound  up  in  Hgid  (tolistitutional  pfd« 
visions.  And  the  crown  of  all  the  scheme  is  that  the  charter,  having  been 
adopted  by  the  people,  should  come  to  the  Legislature  for  nullification.  That 
is  the  crowning  work  of  this  whole  scheme.' 

It  is  argued  that  in  California  the  Legislature  has  never  refused  to  grant 
a  charter.  Well,  if  the  power  is  atrophied  elsewhere,  why  impress  it  on  our 
Legislature  if  you  do  not  expect  the  Legislature  to  exercise  it?  The  Legis- 
lature may  thus  destroy  the  entire  work  of  construction  or  charter  revision. 
If  it  does  not  like  the  revision  it  may  vote  to  nullify  it.  If  you  want  to  fix 
a  Slate  policy  for  cities  and  for  example  put  in  a  provision  against  municipal 
ownership,  I  suggested  to  the  Committee  that  the  Legislature  should  act 
before  the  people,  then  if  it  did  not  like  the  charter  it  could  be  sent  back  to 
the  local  charter  commission  for  revision,  and  you  would  not  then  have  to 
throw  away  thousands  of  dollars  spent  in  attempting  to  revise  a  charter. 

I  regard  this  proposal  as  extremely  vicious  and  one  which  this  Convention 
should  promptly  repudiate.    The  approval  of  the  people  should  be  final. 

If  the  decisions  of  the  Court  of  Appeals  in  our  State  in  the  last  twenty 
years  are  any  indication  of  what  will  follow  under  this  Filipino  scheme  of 
home  rule,  every  special  act  of  the  Legislature  relating  to  the  government 
of  cities  will  be  sustained  as  constitutional  and  the  **  exclusive  "  grant  having 
accomplished  its  object  of  securing  votes  for  its  adoption  will  vanish  the  day 
after  election. 

No  amendments  can  be  made  to  the  city  charter  until  March  1,  1^17,  and 
the  cities  of  the  State  will  be  placed  in  a  twilight  sleep  for  that  period;  nor 
can  any  amendments  be  made  to  a  charter,  no  matter  how  necessary  and 
important  after  the  first  week  of  the  session.  Matters  of  no  importance 
must  be  submitted  to  the  Legislature,  while  matters,  which  should  be  subject 
to  general  State  policy,  such  as  the  recall  of  elected  officials,  are  left  to  the 
cities  for  determination. 

It  is  not  intended  that  any  exclusive  powers  should  be  given  to  the  cities. 

The  scheme  of  grant  of  powers  to  city  and  State  is  unscientific.  It  is  not 
a  division,  it  is  an  overlapping. 

So  I  say,  matters  of  no  importance  must  be  submitted  to  the  Legisla- 
ture, while  matters  of  extreme  importance  to  the  State,  establishing  State 
policy,  need  not  come  here  to  Albany,  and  I  have  pointed  out  with  Mr.  Fran- 
chot  in  the  minority  report  that  the  recall  of  public  officers  would  be  adopted 
by  cities  under  this  proposal.  It  provides  that  you  may  fix  the  "method  of 
removal  of  officers  "  and  you  certainly  could  provide  for  their  recall  as  well 
as  their  removal  by  a  Supreme  Court  justice. 

Now,  someone  says,  well  you  are  going  to  get  a  lot  of  powers  from  the 
State  to  the  city  under  this  scheme  and  Mayor  Low  referred  to  the  home 
rule  bill  of  1913,  and  the  great  grant  of  power  it  gives.  Well,  we  tried  in 
the  Committee  on  Cities  to  legalize  the  home  rule  bill  of  1^13,  to  consti- 
tutionalize  it,  by  providing  that  Article  III,  Section  1,  which  refers  to  legis- 
lative powers  of  the  State  should  be  vested  in  the  Assembly  and  Senate. 
That  would  permit  the  Legislature  to  delegate  to  the  cities  the  power  tiiey 
attempt  to  delegate  under  the  Home  Rule  Act,  and  which  the  Attorney-Gen- 
eral and  the  courts  held  it  could  not  delegate  on  the  ground  that  the  legis- 
lative power  was  in  the  Legislature  and  the  right  to  amend  charters  or  to 
change  the  form  of  government  could  not  be  delegated  to  a  board  of  aldermen 
or  council  or  local  legislative  body.     When  this  amendment  was  offered  it 
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intended  to  be -given  by  this  scheme.  Powers  conferred  on  cities  of  the  State 
are  subject  to  general  law  of  the  State  applying  to  all  of  the  inhabitants. 
That  is  the  language  ''  all  the  inhabitants ''  are  subject  to  the  general  law 
of  the  State.  That  limitation  should  be  excluded.  The  limitation  adds  more 
confusion  to  the  scheme,  as  I  have  pointed  out,  because  the  general  laws  do 
not  apply  equally  throughout  the  entire  State. 

Defect  after  defect  can  be  pointed  out  in  this  scheme.  Its  impracticability 
and  clumsiness  are  apparent,  and  careful  consideration  of  the  measure  only 
adds  to  its  doubt  and  confusion.  State  functions  are  not  defined  and  local 
functions  not  enumerated.  Can  the  cities  control  their  own  highways  and 
streets,  lay  out  parks  and  construct  rapid  transit  railroads,  erect  court- 
houses, reject  valid  claims  against  them,  regulate  taxation  and  grade  crossing, 
or  do  all  of  these  powers  continue  as  State  functions?  The  Court  of  Ap- 
peals has  held  that  every  one  of  these  powers  reside  with  the  State  and 
that  the  State  could  reach  out  at  any  point  through  its  officers  appointed 
by  legislation  to  carry  out  these  powers.  The  Buffalo  Grade  Crossing  Act  was 
sustained  on  that  ground,  that  the  officials  were  not  local  officers,  the  court 
of  appeals  holding  it  was  a  matter  of  State  concern,  the  public  safety  of  the 
State. 

The  matter  of  taxation  is  affirmed  to  be  a  matter  of  State  regulation,  in 
the  Special  Franchise  Tax  Case,  in  174  N.  Y.,  and  Judge  Vann  pointed  out 
that  the  establishment  of  boards  of  assessment  to  fix  taxable  franchise 
values  at  Albany  was  not  an  interefrence  with  localities  under  the  Constitu- 
tion. 

In  the  language  of  this  grant  there  is  a  serious  question  whether  taxation 
is  not  delegated  to  the  cities,  because  you  have  limited  the  control  of  the 
Legislature  to  "  restrictions  as  to  taxation,''  and,  by  implication  under  this 
so-called,  "  exclusive,"  grant,  all  other  matters  relating  to  taxation  must  be 
given  to  the  cities  and  taken  from  the  State  which  has  always  controlled  the 
subject. 

Can  the  Legislature  resume  the  powers  delegated  to  localities  and  assume 
the  direct  control  of  matters  pertaining  to  government,  as  the  Court  of 
Appeals  said  in  the  case  of  Simon  v.  Bradley,  207  N.  Y.,  592,  it  can  do  under 
the  present  Constitution? 

In  conclusion,  will  not  the  defects  and  abuses  of  our  present  municipal  gov- 
ernment continue?  The  plan  recognizes  no  ability  on  the  part  of  the  citizens 
of  the  State  to  regulate  and  govern  their  local  affairs.  You  have  imposed 
this  nullification  which  questions  that  right  or  ability.  It  throws  away  the 
experience  of  the  last  twenty  years  and  tlie  advance  in  our  municipal  adminis- 
trations and  disregards  the  advances  made  in  other  states  and  their  con- 
stitutional provisions  for  home  rule. 

To  my  mind,  the  Committee  has  mistaken  the  proper  form  of  compromise. 
£t  has  been  rumored  that  unless  this  proposal  for  home  rule  is  accepted 
by  the  Convention,  then  nothing  will  be  granted,  but  the  cities  will  not 
lose  anything  thereby  and  their  powers  will  not  be  diminished  by  the  re- 
committal of  this  measure  or  its  "  perfection,"  as  the  President  put  it.  To 
my  mind,  the  compromise  plan  adopted  was  not  a  proper  form  of  compromise. 
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Mr.  Hay  B.  Smith  and  Mr.  E.  N.  Smith  advocated  in  the  committee  and  be- 
fore the  committee  a  plan  to  delegate  all  these  home  rule  functions  to  the 
Legislature.  It  was  a  simple  grant  of  power  and  the  Legislature  could  then 
define  all  these  details  of  distribution  of  functions  between  the  city  and 
the  State,  and  avoid  the  rigidity  of  the  scheme  proposed  by  the  Cities 
Committee.  On  the  other  hand,  Mr.  J.  L.  O'Brian's  first  proposal  and 
Mr.  Franchot*s  provided  for  a  constitutional  grant  of  home  rule  as  con- 
trasted with  legislative  home  rule.  I  think  that  a  fair-basis  of  compromise  is 
that  which  Mr.  Franchot  and  myself  have  submitted  as  an  amendment  here, 
combining  legislative  control  and  constitutional  control  in  the  right  of  the 
cities  to  adopt  their  own  charters.  The  advantages  of  that  scheme  are  that 
the  cities  can  come  here  and  ask  for  charters  and  amendments  by  general  laws. 
If  the  Legislature  does  not  pass  them,  they  have  got  a  remedy.  They  can  go 
to  the  people  and  submit  the  question  as  to  the  adoption  of  the  charter  imder 
the  Constitution,  without  any  interference  from  the  Legislature  whatsoever. 

Mr.  Franchot's  proposal  is  No.  7M.  It  provides  an  optional  scheme  of 
home  rule,  maintaining  the  sovereignty  of  the  State  by  legislative  control 
through  general  laws.  It  continues  the  present  system  of  legislative  char- 
ters for  cities  for  the  benefit  of  those  cities  that  desire  it.  It  settles  many 
disputed  questions  as  to  the  proper  functions  of  city  and  State.  It  author- 
izes the  Legislature  to  grant  a  full  measure  of  home  rule  by  delegation  of  its 
powers  to  the  cities.  Therefore,  under  that  scheme,  if  the  Legislature  wanted 
to  reprass  the  home  rule  granted  in  1913,  it  would  have  the  right  to  give  the 
cities  power  to  amend  their  charters  with  respect  to  local  matters. 

Judge  O'Brien's  proposal  likewise  offers  a  proper  basis  of  compromise,  and 
it  contains  the  necessary  prohibition  against  special  legislation. 

Mr.  Parsons  —  Mr.  Chairman. 

The  Chairman  —  Does  the  delegate  yield? 

Mr.  Foley  —  Yes. 

Mr.  Parsons  —  Under  Mr.  Franchot's  scheme,  this  will  take  back  the 
power  of  home  rule. 

Mr.  Foley  —  Once  the  city  adopts  a  charter,  it  could  never  be  taken  back 
by  the  Legislature.  Of  course  the  Legislature  at  any  time  can  affect  the 
regulation  of  cities  by  general  laws,  and  there  is  a  safety  valve  in  the  pas- 
sage of  general  laws.  The  majority  of  representatives  of  our  State  in  the 
Legislature  are  elected  from  cities,  and  if  there  was  any  considerable  opposi- 
ticm  to  a  general  law  affecting  all  the  cities,  there  would  be  a  sufficient  com- 
bination of  men  from  the  cities  to  prevent  its  being  passed.  So  that  there 
is  a  check  in  the  general  law  scheme  to  prevent  unnecessary  or  unfavorable 
legislation. 

Mr.  Parsons  —  Could  not  a  general  law  be  so  framed  that  it  would  apply 
to  but  one  city? 

Mr.  Foley  —  Well,  that  general  law  could  be  limited.  The  committe  has 
continued  a  scheme  for  classification  of  cities,  but  under  the  act  there  is  no 
provision  for  passing  laws  relating  to  classes,  so  that  it  is  entirely  unneces- 
sary. I  cannot  understand  the  function  of  a  provision  dividing  the  cities  of 
the  iState  into  classes  and  yet  prohibiting  the  Legislature  from  passing  any 
class  legislation.     Now,  Illinois  has  had  a  prohibition  against  special  legis- 
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lation,  and  it  has  a  Greneral  Municipal  Corporation  Act,  and  it  applies  to  all 
the  cities  of  the  State.  It  is  extoremely  short.  As  has  been  pointed  out,  it  has 
been  a  great  advantage  to  the  people  of  Chicago  in  working  out  their  own 
affairs.  It  has  given  them  almost  complete  control  of  local  affairs  through 
the  local  council.  They  have  built  up  a  body  of  well-trained,  responsible 
men,  and  they  have  lifted  the  Board  of  Aldermen,  as  we  have  known  it  by 
reputation,  almost  to  the  plane  of  the  federal  legislature.  England  also  has  a 
provision  for  general  laws  in  the  municipal  corporations  act  of  1835, 
which  was  revised  in  1862.  Afterwards  they  provided  for  the  incorporation 
of  all  boroughs  or  municipal  governments  by  general  law,  and  they  have  done 
away  with  the  special  incorporation. 

Mr.  Low  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  question? 
Mr.   Foley  —  They  have  entirely  stopped  special  legislation. 
The  Chairman  —  Will  the  gentleman  yield  for  a  question? 
Mr.  Foley  —  Yes. 

Mr.  Low  —  I  think  that  the  difference,  Mr.  Chairman,  between  the  English 
situation  and  our  own  is  this,  that  the  English,  having  passed  the  general 
incorporation  act  of  1855,  left  it  alone.  In  other  words,  we  have  set  out  to 
accomplish  the  same  thing,  but  by  an  entirely  different  method,  and  I  would 
like  to  observe  that  in  that  general  incorporation  act  of  1835  London  was 
omitted. 

Mr.  Foley  —  Well,  Chicago  is  not  omitted  from  the  Illinois  constitution 
and  Chicago  is  getting  along  better  than  any  city  in  the  State  of  (New  York. 
Mr.  Parsons  —  Mr.  Chairman,  will  the  Senator  yield  for  a  question  ? 
Mr.  Foley  —  No,  I  prefer  to  finish. 

Now,  I  have  suggested  what  are  the  defects*  of  legislative  control,  and  the 
advantage  of  the  Franchot  and  O^rian  compromise  proposals. 

Along  these  general  lines  the  advocates  of  home  rule  and  l^islative  control 
can  properly  meet.  Those  proposals  profit  by  the  experience  and  operation  of 
home  rule  provisions  in  other  States  of  the  Union  and  do  not  seek  their 
inspiration  in  the  government  of  the  subjects  of  the  Sultan  of  Sulu  or  the 
uncivilized  Moros  of  our  Oriental  possessions. 
Mr.  O'Brien  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  New  York,  Mr.  O'Brien. 
Mr.  Parsons  —  Mr.  Chairman,  may  I  ask  the  gentleman  a  question? 
The  Chairman  —  Will  the  gentleman  yield  to  Mr.  Parsons  for  a  question? 
Mr.  Folev  —  I  do. 

Mr.  Parsons  —  I  wish  to  ask  you  whether  as  a  matter  of  fact  the  government 
of  Chicago  was  not  divided  into  a  great  number  of  boards  which  the  city 
government  could  not  control,  independent  boards,  established  by  the  state 
legislature. 

Mr.  Foley  —  I  don't  think  so,  but  if  it  was  not,  it  was  cured  in  1905  by 
the  provisions  of  the  general  municipal  act.  Under  the  provisions  of  that 
law,  the  people  may  vote  as  to  whether  they  shall  establish  a  certain  form 
of  government,  the  same  as  our  third  class  cities  law,  and  if  the  government 
of  the  city  of  Chicago  was  of  the  nature  of  which  you  speak,  it  was,  or  could 
be  corrected. 

But  New  York  has  certainly  had  its  dose  of  special  boards,  and  the  Court 
of  Appeals  has  sustained  in  almost  every  instance  appointments  of  special 
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boards  by  outside  authorities;  the  Rapid  Transit  Commission  and  the  Court 
House  Commission,  they  were  constituted  by  an  authority  other  than  that  of 
the  Mayor  or  the  board  of  estimate,  and  I  cannot  think  of  the  other  boards 
at  this  time,  but  there  have  been  many  of  them  created  by  the  State.  They 
exist  in  other  cities,  as  is  shown  in  Buffalo  by  the  Grade  Crossing  Conunis- 
sion,  where  the  members  were  named  in  the  statute. 

Mr.  Deyo  —  Mr.  Chairman. 

The  Chairman  —  Does  the  gentleman  rise  to  ask  a  question  or  to  make  an 
address  ? 

Mr.  Deyo  —  Simply  to  ask  a  question  of  Mr.  Foley. 

Mr.  Foley  —  I  yield. 

Mr.  Deyo  —  I  would  like  to  ask  Delegate  Foley  if  he  ever  knew  of  an 
incident  in  his  legislative  experience  when  a  bill  was  passed  by  the  Legislature, 
affecting  the  charter  of  the  city  of  New  York,  which  did  not  receive  the  support 
of  the  representatives  in  the  Legislature  from  the  city  of  New  York? 

Mr.  Foley  —  Why,  certainly.  We  passed  the  Public  Service  Commissions 
Law.     We  passed  it  because  it  was, — 

Mr.  Deyo  —  I  have  reference  to  the  amendment  to  the  charter. 

Mr.  Foley  —  Amendments  to  the  charter?  I  think  there  are  a  number  of 
cases. 

Mr.  Deyo  —  I  never  knew  of  such  a  case  in  my  experience. 

Mr.  Foley  —  Yes,  the  Legislature  took  away  the  power  of  granting  fran- 
chises from  the  board  of  aldermen  and  vested  the  power  in  the  board  of  esti- 
mate, and  there  are  many  more  of  such  amendments. 

Mr.  Deyo  —  Well  — 

The  Chairman  —  The  delegates  will  not  engage  in  a  desultory  conversation. 
If  the  delegate  from  Broome  wishes  to  ask  a  question  he  should  address  the 
Chair  and  make  his  request. 

Mr.  Deyo  —  Mr.  Chairman,  will  the  gentleman  yield? 

The  Chairman  —  Will  the  gentleman  from  New  York  yield? 

Mr.  Foley  —  I  do,  for  a  question. 

Mr.  Deyo  —  I  would  like  to  ask  the  gentleman  to  designate  the  particular 
law  or  amendment  to  which  he  has  reference. 

Mr.  Foley  —  Well,  it  was  passed  in  the  1905  Legislature.  You  can  find  it. 
It  was  an  amendment  to  the  charter  to  take  away  from  the  Board  of  Alder- 
men power  to  grant  a  franchise  and  gave  it  to  the  board  of  estimate. 

Mr.  Chairman,  I  desire  to  reserve  the  right,  firstly,  to  offer  amendment  to 
this  proposal,  and  secondly,  to  move  when  the  Committee  rise,  instead  of  re- 
porting in  favor  of  this  amendment,  that  it  recommend  that  it  be  recommitted 
to  the  Cities  Committee,  because  I  think  these  discussions  will  result  in  a 
little  light.  I  am  of  the  opinion  that  we  will  follow  the  experience  of  the 
Convention  of  1894,  when  it  deliberated  for  sixteen  days  on  the  question  of 
the  report  of  the  Cities  Committee;  and  after  it  deliberated  and  discussed,  it 
was  then  recommitted;  then  another  report  came  out  and  was  recommitted; 
and  I  hope  this  deliberation  will  result  in  a  fair  and  satisfactory  solution 
of  this  home  rule  question. 

Mr.  M.  J.  O'Brien  —  Mr.  Chairman. 

The  Chairman  —  The  delegate  from  New  York,  Mr.  O'Brien. 

Mr.  M.  J.  O'Brien  —  It  is  a  source  of  some  embarrassment  to  me  to  have 
t«  differ  from  the  Committee  on  Cities  upon  this  very  vital  and  important 
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question  which  means  so  much,  not  only  to  the  cities  of  the  State,  but  in  the 
progress  and  development  of  the  State  itself;  and  this  embarrassment  is 
added  to  by  the  consciousness  that  I  have  that  that  committee,  headed  by 
the  distinguished  delegate  from  New  York,  long  endeavored  and  intelligently 
and  unselfishly  devoted  their  time  to  try  and  find  a 'Solution  of  what  I  agree 
with  the  committee  is  a  difficult  subject,  and  I  shall  not  take,  up  much  of 
the  time  of  this  Convention,  because  you  know  all  the  questions  ijtha^  might 
be  discussed  are  questions  upon  which  we  all  agree;  namely,  that -there.  Ib 
now  in  the  State  a  sentiment  which  has  grown  to  the  point  that  all  are  con- 
cerned in  endeavoring  to  give  to  the  different  localities  in  the  State  that 
measure  of  home  rule  which  will  perfect  their  happiness  and  their  prosperity. 
And,  so  we  are  all  seeking  the  same  thing;  we  are  all  endeavoring  to  meet 
that  sentiment  which  has  grown  up  and,  in  a  constitutional  way,  if  we  can, 
solve  it,  and  put  it  into  shape  so  that  it  shall  endure  for  at  least  twenty 
years;  and  it  is  because  of  the  importance  of  the  question,  that,  with  some 
experience  in  the  office  of  the  corporation  counsel  before  I  was  a  member  of 
the  Court,  and  having,  of  course,  to  give  more  or  less  consideration  to  these 
municipal  questions,  I  rise  to  speak. 

When  we  approach  the  subject  we  must  do  it  with  a  knowledge  that  during 
the  last  fifty  years  the  great  problems  which  were  presented  to  the  people 
of  this  country  in  all  the  States  were  the  question  of  municipal  administra- 
tion. 

Our  cities  have  grown  so  that  to-day  we  have  in  this  State  more  than  70 
per  cent,  of  the  population  living  in  cities;  and,  of  course,  if  we  are  to  have 
progress  and  development  in  the  State,  it  must  be  because  the  cities  con- 
taining more  than  70  per  cent,  of  our  population  have  permitted  that  progress 
and  prosperity. 

Now,  in  this  suggestion  which  comes  from  the  Cities  Committee  they  had 
a  duty  to  perform.  They  had  something  to  do,  and  my  criticism  is  that  they 
have  not  done  it.  They  have  approached  this  subject  as  though  there  was 
something  to  be  feared.  They  have  lacked  the  courage  of  their  convictions, 
and  they  have  stopped  short  of  giving  home  rule. 

Speaking  in  general,  I  will  examine  the  Constitution  of  this  State  as  it 
stands  to-day  and  contrast  it  with  the  report  of  this  Committee  on  Cities, 
though,  as  for  me,  I  would  prefer  to  stand  on  the  Constitution  because 
therein  rights  are  better  secured  than  they  are  by  this  proposal,  which 
comes  from  the  Committee  on  Cities. 

You  have  under  the  plan  of  classification  of  cities  and  with  the  suspen- 
sive veto,  to  which  reference  has  been  made,  at  least  some  slight  protection; 
but,  if  you  are  going  to  permit  New  York,  if  you  are  going  to  give  New  York 
a  right  to  adopt  a  charter,  and  give  to  the  Legislature  the  right  by  special 
law  to  destroy  it,  the  right  to  the  Legislature  to  nullify  it  before  it  goes 
into  force  and  efi'ect;  if  you  are  going  to  leave  the  whole  thing  subject  under 
the  delegation  of  power,  to  nullification,  then  you  have  no  home  rule  amend- 
ment, and  it  is  to  those  features  of  the  report  that  I  make  the  most  serious 
objection. 

I  am  not  going  to  spend  any  time,  because  the  Chairman  of  the  Com- 
mittee himself  has  pointed  out  the  number  of  special  laws  since  the  right 
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to  make  charters,  or  the  right  to  grant  charters,  has  been'  given  —  I  am 
not  going  to  spend  much  time  on  the  subject  of  how  many  special  laws 
have  been  passed  by  the  Legislature. 

The  percentage  of  laws  that  relate  to  municipalities  in  the  last  ten  years, 
that  percentage  would  nm  up,  if  figured  out,  to  at  least  one-third  of  all  the 
bills  that  are  passed  by  our  State  Legislature,  and  that  shows  you  the  extent 
to  which  there  has  been  wrested  from  the  cities  the  authority  anl  power  over 
their  local  concerns. 

Speaking  generally  with  regard  to  those  features  of  this  measure,  I  say  the 
committee  were  lacking  in  courage  when  they  came  to  the  question  of  grant- 
ing that  power.  What  does  the  present  measure  grant?  It  speaks  about 
exclusive  power,  and  in  its  form,  you  would  assume  when  you  read  it  through, 
that  it  does  give  all  the  power  that  all  the  cities  should  have;  but  that  is 
all  whittled  away  by  the  subsequent  provisions  and  when  you  get  to  the  end, 
the  city  has  been  given  no  power;  because,  as  I  have  already  said,  under  the 
plan  of  special  laws  and  nullification,  the  whole  thing  can  be  destroyed.  Now, 
what  the  cities  need  and  what  they  are  demanding  is  the  right  of  local  self- 
government,  and  in  addressing  ourselves  to  that  question  we  need  not  be 
so  much  concerned  with  the  enumeration  of  the  powers  of  the  State  and  the 
eniuneration  of  municipal  activities.  Of  course,  there  are  a  great  many 
functions  belonging  to  the  State;  there  are  a  great  many  of  the  powers 
that  belong  to  the  State  which  are  carried  out  through  the  agency  of 
the  municipality;  whether  that  is  conferred  upon  the  city  because  the  State 
desires  the  city  to  exercise  it  as  an  agent,  or  it  relates  to  the  property 
of  business  of  the  city,  exclusive  of  the  Legislature,  and  subject  only  to  the 
general  laws  that  are,  of  course,  obligatory  upon  all,  makes  no  difference. 
If  the  Legislature  confers  it,  the  right  can  be  exercised.  So,  I  say,  with  re- 
spect to  the  other  question  which  has  been  suggested,  of  course,  it  would 
be  difficult  to  enumerate. 

There  was  another  difficulty  which  I  think  lies  in  the  report  of  this  Com- 
mittee; they  seem  to  have  been  afraid  to  have  approached  the  question, 
because  it  was  difficult  to  determine  what  was  a  State  and  what  was  a  muni- 
cipal fimction,  and  then  they  attempted  to  enumerate.  The  thing  I  object 
to  is  that  they  attempt  to  enumerate  in  their  proposal  some  of  the  powers 
which  the  city  shall  exercise;  and  that  was  the  objection  I  had  to  one  of 
the  other  measures  by  the  distinguished  gentleman.  Delegate  Franchot.  In  his 
measure  he  attempts  not  only  to  enumerate  some  powers,  but  he  has  the 
provision  against  the  exercise  by  the  State  of  certain  powers. 

Now,  in  the  Federal  Constitution,  which  is  a  model  which  we  all  can  follow, 
when  they  take  up  questions  of  this  kind,  whether  it  is  under  the  fourteenth 
amendment,  the  due  process  clause,  or  whether  it  is  the  question  of  regulating 
commerce  between  the  States,  the  interstate  coDMnerce  laws,  they  did  not 
attempt  to  enumerate  what  constituted  interstate  commerce,  or  what  repre- 
sented due  process  of  law,  but  of  course  you  cannot  get  away  from  the  ques- 
tion when  it  is  presented. 

But  there  are  certain  broad  questions  which  every  one  can  conceive  from  the 
outset  are  enumerated  in  the  amendments  which  have  been  presented  here, 
of  State  functions  and  municipal  functions,  which    it  is  conceded  belong,  some 
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of  them  to  the  State,  and  some  of  them  to  the  city,  and  then  there  is  that 
middle  ground  which  has  been  referred  to  where  some  of  these  questions  are 
so  involved  that  it  might  be  difficult  to  determine  whether  the  State  or  the 
city  should  exercise  them.  But,  I  submit  there  is  no  difficulty  at  all,  if  you 
give  the  power  to  have  it  finally  determined  as  to  a  separation  of  these  relative 
functions.  You  will  do  another  thing  by  approaching  the  subject  in  that 
way.  Ihe  presumption  is  that  with  respect  to  a  private  corporation,  and 
a  municipality  is  a  private  corporation,  if  you  leave  it  as  it  is,  with  an 
attempt  at  enumeration,  you  must  remember  that  in  that  form  you  are  up 
against  the  construction  which  is  given  to  our  Constitution  and  statutes 
that  it  is  only  the  grant  of  power  and  not  those  things  which  are  incident 
to  it,  that  are  granted;  whereas,  if  you  give  it  in  the  broad  language  which 
has  been  suggested  and  in  the  form  of  the  proposed  substitute  which  I  in- 
tend to  present  when  the  opportimity  is  permitted, —  if  you  put  it  in  that 
form,  then  the  presumption  is  reversed,  and  the  city  starts  with  the  presump- 
tion that  its  powers  relate  to  its  government  and  to  its  business  and  to  its 
affairs,  and  then  give  to  the  State  the  power  so  that  the  Legislature  can  by 
general  laws  restrict  the  exercise  of  those  activities  by  the  municipality,  so 
that  they  can  be  stayed. 

Therefore,  I  have  modeled  and  I  am  only  going  to  say  one  word  in  ex- 
planation of  the  measure  which  I  intend  to  substitute, —  I  have  tried  to  point 
out  the  fundamental  difference  and  distinction  between  the  measure  presented 
bv  the  Committee  and  the  one  which  I  intend  to  substitute. 

And,  I  simply  want  to  say  in  conclusion  that  I  am  thoroughly  in  harmony 
with  the  Committee  in  the  efforts  which  they  have  made  to  solve  this  ques- 
tion and  with  the  suggestion  that  has  been  made  that  when  we  have  all  this 
discussion,  that  the  matter  may  be  sent  back  to  the  committe  with  a  view 
to  seeing  if  all  these  different  proposals  can  be  harmonized. 

The  difference  is  fundamental.  It  involves  a  difference  in  principle;  because 
if,  under  that  provision,  you  are  never  going  to  permit  the  city  to  act  or 
exercise  any  authority  without  coming  back  to  the  Legislature,  you  are  going 
to  hamper  the  city ;  you  are  going  to  take  away  from  it  the  meat  of  home  rule 
which  you  have  attempted  to  give  it,  and  you  are  going  to  abort  the  efforts 
of  all  the  men  who  have  assisted  here  to  accomplish  a  certain  purpose. 

Now,  then,  I  have  no  pride  of  opinion  and  I  want  to  say  in  respect  to  my 
proposition,  the  sul^stitute,  I  think  it  "is  due  to  myself  and  to  the  committee 
to  say  this.  I  took  this  matter  up  when  the  committee  was  in  session  and 
when  they  had  practically  gotten  to  the  point  where  they  were  preparing 
their  report.  They  were  very  considerate  in  permitting  me  to  appear  and 
allowing  me  to  present  my  suggestion.  But  I  realize  that  I  had  waited  too 
long,  and  it  is,  therefore,  with  this  apology,  for  not  having  presented  it,  be- 
cause it  was  my  duty  to  have  done  it  at  an  earlier  stage,  so  that  it  migkt 
have  received  consideration.  It  is  with  this  apology  that  I  now,  with  some 
deference  present  it,  and  will  present  it,  when  the  opportunity  is  offered. 

But,  I  want  to  say  that  I  think,  if  we  proceed  upon  the  theory  of  only 
j;;iving  to  the  cities  the  amount  of  home  rule  that  is  embodied  in  this  pro- 
posal, that  you  are  disappointing  every  advocate  of  home  rule.  You  will 
destroy  the  confidence  of  those  who  have  been  looking  to  the  delegates  of 
this  Convention  to  solve  the  question,  and  you  will  be  running  counter  to 
a  sentiment  which  has  been  growing  stronger  year  by  year  and  which  must 
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find  its  realization,  if  not  at  the  hands  of  this  Convention,  then  it  will  find 
its  realization  at  the  hands  of  the  people. 

Mr.  Wickersham  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Wickersham. 

Mr.  Wickersham  —  I  move  we  now  take  a  recess  until  half-past  two. 

The  Chairman  —  It  is  moved  that  we  now  take  a  recess  until  half-past 
two.  All  those  in  favor  of  the  motion  will  say  Aye,  opposed  No.  The  motion 
is  carried,  and  we  will  now  stand  in  recess  until  2:30  p.  m. 

(Whereupon  at  1:10  p.  m.  the  Committee  took  a  recess  until  2:30  o'clock 
p.  m.,  Friday,  August  13,  1915.) 


AFTER  RECESS 

2:30  p.  m. 

(Mr.  Austin  in  the  Chair.) 

The  Chairman  —  The  Conmiittee  will  come  to  order.  The  business  before 
the  Committee  is  the  further  consideration  of  Section  4,  General  Order  No. 
50. 

The  Chair  recognizes  the  gentleman  from  Niagara,  Mr.  Franchot. 

Mr.  Franchot  —  Mr.  Chairman,  and  Gentlemen  of  the  Committee.  It  was 
with  some  diffidence  that  I  joined  in  the  minority  report  upon  the  Proposed 
Constitutional  Amendment  submitted  by  the  Cities  Committee,  now  under 
consideration,  and  it  i-s  with  some  further  diffidence  that  I  rise  to  discuss 
the  measure  and  in  sppport  of  that  dissent.  I  hope  that  I  may  be  exonerated 
from  any  charge  of  presumptuousness  in  holding  to  certain  fundamental  con- 
ceptions which  I  think  that  I  have  formed  during  the  course  of  the  discussion 
of  this  great  subject  before  the  Cities  Committee. 

The  hearings  held  by  that  committee  were  extremely  extensive  and  served 
adequately  to  demonstrate  at  least  one  thing,  that  home  rule  for  cities  is 
a  question  not  only  of  far-reaching  importance  to  the  State  and  to  the  cities 
of  the  State,  but  also  one  attended  by  great  difficulties  and  intricate  neces- 
sities for  distinctions.  Realizing  that,  and  realizing  also  that  I  came  to  the 
subject  lacking  a  degree  of  experience  in  the  matter  of  city  government 
which  many  other  members  of  the  convention  doubtless  have  — 

Mr.  Wickersham  (interrupting) — Mr.  Chairman,  I  make  the  point  of 
order  that  there  is  no  quorum  present.  I  think  that  it  is  very  important 
that  addresses  on  this  vital  subject  should  be  heard  by  a  quorum  of  this  body 
and  I  ask  that  the  roll  be  called  and  that  the  Sergeant-at-Arms  be  directed 
to  secure  a  quorum. 

The  Chairman  —  The  Chair  recognizes  the  fact  and  determines  that  there 
is  no  quorum  present,  and  will,  in  accordance  with  the  rule,  call  the  Presi» 
dent  to  the  Chair. 

(The  President  resumes  the  Chair.) 

Mr.  Austin  —  Mr.  President. 

The  President  —  Mr.  Chairman. 

Mr.  Austin  —  I  desire  to  report  that  I  have  determined  that  there  is  no 
quorum  present  and  the  matter  is  referrea  to  you  for  your  action. 

Mr.  Wickersham  —  Mr.  President,  I  move  a  call  of  the  House. 

The  President  —  A  call  of  the  House  is  moved.  The  Secretary  will  call 
the  roll» 
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The  Secretary  —  Mr.  Adams. 
(No  response.) 

The  Secretary  —  Mr.  Ahearn. 
(No  response.) 
The  Secretary  —  Mr.  Aiken. 
(No  response.) 

The  Secretary  —  Mr.  F.  C.  Allen. 
(No  response.) 

The  Secretary  —  Mr.  V.  M.  Allen. 
(No  response.) 
The  Secretary  —  Mr.  Angell. 
(No  response.) 

The  Secretary  —  Mr.  Austin. 
Mr.  Austin  —  Here. 
The  Secretary  —  Mr.  Baldwin. 
(No  response.) 

The  Secretary  —  Mr.  Bannister. 
Mr.  Bannister  —  Here. 
The  Secretary  —  Mr.  Barnes. 
Mr.  Barnes  —  Here. 
The  Secretary  —  Mr.  Barrett. 
Mr.  Barret  —  Here. 
The  Secretary  —  Mr.  Baumes. 
(No  response.) 
The  Secretary  —  Mr.  Bayes. 
(No  response.) 
The  Secretary  —  Mr.  Beach. 
(No  response.) 
The  Secretary  —  Mr.  Bell. 
(No  response.) 

The  Secretary  —  Mr.  Bernstein. 
(No  response.) 
The  Secretary  —  Mr.  Berri. 
Mr.  Berri  —  Here. 
The  Secretary  —  Mr.  Betts. 
(No  response.) 

The  Secretary  —  Mr.  Blauvelt. 
(No  response.) 

The  Secretary  —  Mr.  Bockes. 
(No  response.) 

The  Secretary  —  Mr.  Brackett. 
(No  response.) 

The  Secretary  —  Mr.  Brenner. 
(No  response.) 
The  Secretary  —  Mr.  Bunce. 
(No  response.) 

The  Secretary  —  Mr.  Burkan. 
(No  response.) 

The  Secretary  —  Mr.  Buxbaum. 
(No  response.) 
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The  Secretary  —  Mr.  Byrne. 

(No  response.) 

The  Secretary  —  Mr.  Clearwater. 

Mr.  Clearwater  —  Here.  I 

The  Secretary  —  Mr.  Clinton.  1 

(No  response.) 

The  Secretary  —  Mr.  Cobb. 

Mr.  Cobb  —  Here. 

The  Secretary  —  Mr.  Coles. 

(No  response.) 

The  Secretary  —  Mr.  Chillinan. 

(No  response.) 

The  Secretary  —  Mr.  Curran. 

(No  response.) 

The  Secretary  —  Mr.  Dahm. 

(No  response.) 

The  Secretary  —  Mr.  Daly. 

(No  response.) 

The  Secretary  —  Mr.  Dennis. 

(No  response.) 

The  Secretary  —  Mr.  Deyo. 

(No  response.) 

The  Secretary  —  Mr.  Dick. 

Mr.  Dick  —  Here. 

The  Secretary  —  Mr.  Donnelly. 

Mr.   Donnelly  —  Here. 

The  Secretary  —  Mr.  Donovan. 

(No  response.) 

The  Secretary  —  Mr.  Dooling. 

(No  response.) 

The  Secretary  —  Mr.  Doughty. 

(No  response.) 

The  Secretary  —  Mr.  Dow. 

Mr.  Dow  —  Here. 

The  Secretary  —  Mr.  Drummond. 

(No  response.) 

The  Secretary  —  Mr.  Dunlap. 

(No  response.) 

The  Secretary  —  Mr.  Dunmore. 

Mr.  Dunmore  —  Here. 

The  Secretary  —  Mr.  Dykman. 

(No  response.) 

The  Secretary  —  Mr.  Eggleston. 

(No  response.) 

The  Secretary  —  Mr.  Eisner. 

(No  response.) 

The  Secretary  —  Mr.  Endres. 

(No  response.) 

The  Secretary  —  Mr.  Eppig. 

(No  response.)  '  ,  .        . 


1913 

The  Secretary  —  Mr.  Fancher. 

(No  response. ) 

The  Secretary  —  Mr.  Fobes. 

Mr.  Fobes  —  Here. 

The  Secretary  —  Mr.  Fogarty. 

(No  response.) 

The  Secretary  —  Mr.  Foley. 

(No  response.) 

The  Secretary  —  Mr.  Ford. 

(No  response.) 

The  Secretary  —  Mr.  Franchot. 

Mr.  Franchot  —  Present. 

The  Secretary  —  Mr.  Frank. 

(No  response.) 

The  Secretary  —  Mr.  Gladding. 

(No  response.) 

The  Secretary  —  Mr.  Green. 

(No  response.) 

The  Secretary  —  Mr.  Greff. 

(No  response.) 

The  Secretary  —  Mr.  Griffin. 

(No  response.) 

The  Secretary  —  Mr.  Half  en. 

Mr.  Haffen  —  Here. 

The  Secretary  —  Mr.  Hale. 

(No  response.) 

The  Secretary  —  Mr.  Harawitz. 

(No  response.) 

The  Secretary  —  Mr.  Heaton. 

Mr.  Heaton  —  Present. 

The  Secretary  —  Mr.  Heyman. 

(No  response.) 

The  Secretary  —  Mr.  Hinman. 

(No  response.) 

The  Secretary  —  Mr.  Johnson. 

Mr.  Johnson  —  Here. 

The  Secretary  —  Mr.  Jones. 

(No  response.) 

Mr.  Dick  —  Mr.  Chairman,  Mr.  Jones  is  excused  this  morning. 

The  Secretary  —  Mr.  Kirby. 

(No  response.) 

The  Secretary  —  Mr.  Kirk. 

(No  response.) 

The  Secretary  —  Mr.  Landreth. 

(No  response.) 

The  Secretary  —  Mr.  Latson. 

(No  response.) 

The  Secretary  —  Mr.  Law. 

Mr.  Law  —  Here. 

The  Secretary  —  Mr.  Leary. 

Mr.  Leary  —  Here. 
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The  Secretary  —  Mr.  Leggett. 
Mr.  Leggett  —  Here. 
The  Secretary  —  Mr.  Leitner. 
(No  response.) 
The  Secretary  —  Mr.  Lenox. 
(No  response.) 

The  Secretary  —  Mr.  Lincoln. 
Mr.  Lincoln  —  Here. 
The  Secretary  —  Mr.  Linde. 
(No  response.) 

The  Secretary  —  Mr.  Lindsay. 
(No  response.) 
The  Secretary  —  Mr.  Low. 
Mr.  Low  —  Here. 
The  Secretary  —  Mr.  McKean. 
Mr.  McKean  —  Here. 
The  Secretary  —  Mr.  McKinney. 
(No  response.) 

The  Secretary  —  Mr.  McLean. 
(No  response.) 

The  Secretary  —  Mr.  Mandeville. 
(No  response.) 
The  Secretary  —  Mr.  Mann. 
(No  response.) 

The  Secretary  —  Mr.  Martin,  F. 
Mr.  F.  Martin  —  Here. 
The  Secretary — Mr.     L.  M.  Martin. 
Mr.  L.  M.  Martin  —  Here. 
The  Secretary  —  Mr.  Marshall. 
(No  response.) 

The  Secretary  —  Mr.  Mathewson. 
(No  response.) 
The  Secretary  —  Mr.  Mealy. 
Mr.  Mealy  —  Here. 
The  Secretary  —  Mr.  Meigs. 
(No  response.) 

The  Secretary  —  Mr.  Mereness. 
(No  response.) 
The  Secretary  —  Mr.  Mulry. 
(No  response.) 

The  Secretary  —  Mr.  Newberger. 
(No  response.) 

The  Secretary  —  Mr.  C.  Nicoll. 
Mr.  C.  Nicoll  —  Here. 
The  Secretary  —  Mr.  D.  Nicoll. 
(No  response.) 
The  Secretary  —  Mr.  Nye. 
(No  response.) 

The  Secretary  —  Mr.  J.  L.  O'Brian. 
Mr.  J.  L.  O'Brian  —  Here. 


The  SecreUi^  —  Mr.  M.  J.  O^rien. 

(No  response.) 

The  Secretary  —  Mr.  O'Connor. 

(No  response.) 

The  Secretary  —  Mr.  Olcott. 

(No  response.) 

The  Secretary  —  Mr.  Ostrander. 

Mr.  Ostrander  —  Here. 

The  Secretary  —  Mr.  Owen. 

(No  response.) 

The  Secretary  —  Mr.  Parker. 

(No  response.) 

The  Secretary  —  Mr.  Parmenter. 

Mr.  Parmenter  —  Here. 

The  Secretary  —  Mr.  Parsons. 

(No  response.) 

The  Secretary  —  Mr.  Pelletreau. 

(No  response.) 

The  Secretary  —  Mr.  J.  S.  Phillips. 

(No  response.) 

The  Secretary  —  Mr.  S.  K.  Phillips. 

(No  response.) 

The  Secretary  —  Mr.  Potter. 

(No  response.) 

The  Secretary  —  Mr.  (^uigg. 

(No  response.) 

The  Secretary  —  Mr.  Reeves. 

Mr.  Reeves  —  Here. 

The  Secretary  —  Mr.  Rhees. 

(No  response.) 

The  Secretary  —  Mr.  Richards. 

(No  response.) 

The  Secretary  —  Mr.  Rodenbeck. 

Mr.  Rodenbeck  —  Here. 

The  Secretary  —  Mr.  Rosch. 

Mr.  Berri  —  Mr.  President,  Mr.  Rosch  has  had  a  very  severe  attack  of 
ptomaine  poisoning;  he  is  confined  to  the  hotel,  and  has  a  trained  nurse. 
His  friend  Mr.  Wiggins  is  detained  there  with  him.  Mr.  Rosch,  I  am  sure, 
is  quite  ill. 

The  Secretary  —  Mr.  Ryan. 

Mr.  Ryan  —  Here. 

The  Secretary  —  Mr.  Ryder. 

(No  response.) 

The  Secretary  —  Mr.  Sanders. 

Mr.  Sanders  —  Here. 

The  Secretary  —  Mr.  Sargent. 

(No  response.) 

The  Secretary  —  Mr.  J.  G.  Saxe. 

(No  response.) 

The  Secretary  —  Mr.  M.  Saxe. 

(No  response.) 


1916 

The  Secretary  —  Mr.  Sehoonbut. 
(No  response.) 

The  Secretary  —  Mr.  Schnrman. 
Mr.  Schurman  —  Here. 
The  Secretary  —  Mr.  Sears. 
(No  response.) 

The  Secretary  —  Mr.  Sharpe. 
Mr.  Sharpe  —  Here. 
The  Secretary  —  Mr.  Sheehan. 
(No  response.) 

The  Secretary  —  Mr.  Shipman. 
(No  response.) 

The  Secretary  —  Mr.  Slevin. 
Mr.  Slevin  —  Here. 
The  Secretary  —  Mr.  A.  E.  Smith. 
(No  response.) 

The  Secretary  — Mr.  E.  N.  Smith. 
Mr.  E.  N.  Smith  — Here. 
The  Secretary  —  Mr.  R.  B.  Smith. 
Mr.  R.  B.  Smith  —  Here. 
The  Secretary  —  Mr.  T.  F.  Smith. 
(No  response.) 

The  Secretary  —  Mr.  Stanchfield. 
(No  response.) 

The  Secretary  —  Mr.  Standart. 
(No  response.) 

The  Secretary  —  Mr.  Steinbrink. 
(No  response.) 

Mr.  Berri  —  Mr.  President,  Mr.  Steinbrink  was  ill  at  one  o'clock  and  went 
to  see  a  physican.    He  assured  me  he  would  try  to  come  back  this  afternoon. 
The  Secretary  —  Mr.  Stimson. 
Mr.  Stimson  —  Here. 
The  Secretary  —  Mx.  Stowell. 
Mr.  Stowell  —  Here. 
The  Secretary  —  Mr.  Tanner. 
Mr.  Tanner  —  Here. 
The  Secretary  —  Mr.  Tiemey. 
(No  response.) 

The    Secretary  —  Mr.    Tuck. 
(No  response.) 
The  Secretary  —  Mr.  Unger. 
(No  response.) 

The  Secretary  —  Mr.  Vanderlyn. 
(No  response.) 

The  Secretary — 'Mr.  Van  Ness. 
Mr.  Van  Ness  —  Here. 
The  Secretary  —  Mr.  Wadsworth. 
(No  response.) 

The  Secretary  —  Mr.  Wafer. 
(No  response.) 
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The  Secretary  —  Mr.  Wagner. 
(No  response.) 
The  Secretary  —  Mr.  Ward. 
(No  response.) 

The  Secretary  —  Mr.  Waterman. 
(No  response.) 

The  Secretary  —  Mr.  C.  A.  Webber. 
(No  response.) 

The  Secretary  —  Mr.  R.  E.  Webber. 
(No  response.) 
The  Secretary  —  Mr.  Weed. 
Mr.  Weed  —  Here. 
The  Secretary  —  Mr.  Westwood. 
Mr.  Westwood  —  Here. 
The  Secretary  —  Mr.  Wheeler. 
(No  response.) 

The  Secretary  —  Mr.  C.  J.  White. 
(No  response.) 

The  Secretary  — Mr.  J.  J.  White. 
(No  response.) 

The  Secretary  —  Mr.  Wickersham. 
Mr.  Wickersham  —  Here. 
The   Secretary  —  Mr.   Wiggins. 
(No  response.) 

Mr.  Westwood  —  Mr.  President,  Mr.  Wiggins  is  down  at  the  hotel  with 
Mr.  Rosch  who  is  ill,  and  for  that  reason  they  are  both  absent. 
The  Secretary  —  Mr.  Williams. 
(No  response.) 

The    Secretary  —  Mr.    Winslow. 
(No  response.) 

The  Secretary  —  Mr.  Wood. 
Mr.  Wood  —  Here. 
The  Secretary  —  Mr.  C.  H.  Young. 
(No  response.) 

The  Secretary  —  Mr.  F.  L.  Young. 
Mr.  F.  L.  Young  —  Here. 

Mr.  Parsons  —  Mr.  President,  I  ask  to  have  my  name  called. 
The  President  —  Mr.  Parsons  is  here. 

Mr.  Hale  —  Mr.  President,  I  ask  to  be  recorded  as  present. 
Mr.  Bockes  —  Mr.  President,  I  ask  to  be  recorded  as  present. 
Mr.  Kirby  —  Mr.  President,  I  want  to  be  recorded  as  present. 
The  Secretary  —  Mr.  Kirby. 
Mr.  Kirby  —  Present. 

Mr.  S.  K.  Phillips  —  Mr.  President,  I  ask  to  be  recorded  as  present. 
Mr.  Clinton  —  Mr.  President,  I  suggest  that  the  absentees  be  called. 
Mr.  Blauvelt  —  Mr.  President,  may  my  name  be  called? 
Mr.  Potter  —  Mr.  President,  I  would  like  my  name  called. 
Mr.  Latson  —  Mr.  President,  may  my  name  be  called? 
The  Secretary  —  Mr.  Potter. 
Mr.  Potter  —  Here, 
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The  President  —  The  absentees  are  called  for. 

Mr.  Bell  —  I  ask  that  mj  name  be  called.    I  regret  that  I  was  tempor- 
arily out  of  the  room. 
. .  The  Secretary  —  Mr.  Bell. 

Mr.  Bell  —  Present. 

Mr.  Wiggins  —  Mr.  President,  I  would  like  to  have  the  Secretary  record  my 
name  among  those  present. 

The  Secretary  —  Mr.  Wiggins. 

Mr.  Wiggins  —  Here. 

The  President  —  There  is  not  a  quorum  present. 

Mr.  Wickersham  —  Mr.  President,  I  move  that  the  bar  of  the  Convention 
be  closed  and  that  the  sergeant  at  arms  be  directed  to  secure  the  attendance 
of  a  quorum. 

The  President  —  All  in  favor  of  that  motion  will  say  Aye,  contrary  No. 
The  motion  is  agreed  to.  The  sergeant  at  arms  will  close  the  doors  and 
permit  no  member  to  go  forth  and  will  secure  the  attendance  of  the  absent 
members  who  have  not  been  excused  by  the  Convention. 

Mr.  Ostrander  —  Mr.  President,  this  may  be  rather  an  inopportune  time 
to  make  this  request,  but  I  desire  to  be  excused  from  attendance  to-morrow, 
Monday  and  Tuesday,  on  accoimt  of  judicial  duties. 

The  President  —  The  Chair  is  unable  to  entertain  the  request.  There  being 
no  quorum  present,  no  business  can  be  transacted  except  to  secure  the  at- 
tendance of  absent  members. 

Mr.  Wiggins  —  Mr.  President,  I  don't  know  whether  I  am  out  of  order  or 
not,  but  I  would  like  to  have  noted,  if  there  is  no  objection,  the  fact  that 
Mr.  Rosch  is  absent,  owing  to  illness,  being  confined  to  his  hotel. 

The  President  —  That  has  already  been  announced. 

Mr.  Angell  —  Mr.  President,  may  I  be  recorded  as  present? 

The  Secretary —s- Mr.  Angell. 

Mr.  Angell  —  Here. 

The  Secretary  —  Mr.  Rhees. 

Mr.  Rhees  —  Here. 

The  Secretary  —  Mr.  F.  C.  Allen. 

Mr.  ¥.  C.  Allen  —  Here. 

The  Secretary  —  Mr.  Wood. 

Mr.  Wood  —  Here. 

The  Secretary  —  Mr.  Williams. 

Mr.  Williams  —  Here. 

The  Secretary  —  Mr.  Wagner. 

Mr.  Wagner  —  Here. 

The  Secretary  —  Mr.  Cullinan. 

Mr.  Cullinan  —  Here. 

The  Secretary  —  Mr.  Green. 

Mr.  Green  —  Present. 

The  Secretary  —  Mr.  Landreth. 

Mr.  Landreth — Here. 

The  Secretary  —  Mr.  Meigs. 

Mr   Meigs  —  Here. 

The  Secretary  — Mr.  D.  Ni'coll. 

Mr.  D.  NicoU  — Here. 

The  Secretary  —  Mr,  Marshall 
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Mr.  Marshall  —  Here. 

The  Secretary  —  Mr.  Curran. 

Mr.  Curran  —  Here. 

The  Secretary  —  Mr.  Linde. 

Mr.  Linde  —  Here. 

The  President  —  A  quorum  of  the  Convention  is  present. 

Mr*  Barnes  —  Mr.  President,  I  ask  unanimous  consent  to  make  a  motion 
to  amend  Bill  No.  786,  to  reprint  as  indicated  and  recommit,  retaining  its 
place  as  a  Special  Order  for  Monday  evening. 

The  President  —  Mr.  Barnes  moves  to  discharge  the  Committee  of  the 
Whole  from  further  consideration  of  Constitutional  Amendment,  Introductory 
No.  315,  Print  No.  786,  to  amend  as  indicated  and  recommit  to  the  Committee 
of  the  Whole. 

Mr.  Parsons  —  May  we  understand  how  it  is  amended? 

Mr.  Barnes  —  If  the  Clerk  will  read,  yes. 

The  President — The  Clerk  will  read  the  Proposed  Amendment. 

The  Secretary  —  Page  1,  line  7,  strike  out  the  words  "  for  materials  fur- 
nished "  and  insert  the  words  "  In  pursuance  of  a  judgment  or  for  prop- 
erty ". 

Page  1,  line  10,  strike  out  the  word  "minimiun". 

Mr.  Parsons  —  In  the  Committee  of  the  Whole  a  motion  of  mine  is  pend- 
ing to  strike  out  the  enacting  clause.  Will  that  motion  continue  against 
this  as  recommitted?    Can  that  be  understood? 

Mr.  Barnes  —  As  far  as  I  am  concerned,  I  should  be  entirely  willing  for 
you  to  renew  it.    I  will  give  you  the  floor  for  that  purpose. 

The  President  —  All  in  favor  of  the  motion  will  say  Aye,  contrary  No. 
The  motion  is  agreed  to. 

What  is  the  pleasure  of  the  Convention? 

Mr.  Wickersham  —  I  move  that  the  Convention  now  reassemble  in  Com- 
mittee of  the  Whole  and  continue  the  consideration  of  the  present  order  of 
the  day. 

The  President  —  The  Convention  will  again  go  into  Committee  of  the 
Whole.    Mr.  Austin  will  resume  the  Chair. 

(Mr.   Austin  resumes  the  Chair.) 

Mr.  Ostrander  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Franchot  has  the  floor. 

Mr.  Franchot  —  Mr.  Chairman,  I  should  be  very  glad  to  yield  the  floor 
until  we  can  discuss  a  matter  affecting  the  question  now  at  issue. 

The  Chairman  —  Section  4  is  before  the  House?  Any  further  discussion 
of  Section  4? 

Mr.  Wickersham  —  Mr.  Chairman,  I  move  the  adoption  of  Section  4  if  there 
is  no  further  discussion.    We  are  on  the  consideration  of  that  section  now. 

Mr.  Low  —  Mr.  Chairman,  I  think  Mr.  Franchot  wants  to  be  heard  upon  it. 

Mr.  Franchot  —  Mr.  Chairman,  I  hav5  something  I  want  to  say  before  that 
motion  is  put. 

The  Chairman  —  We  would  be  very  glad  to  hear  you  if  you  wish  to  go  on. 

Mr.  Franchot  —  Mr.  Chairman  and  gentlemen  of  the  Committee:  I  pre- 
sume that  under  the  rule  of  parliamentary  procedure,  the  inability  of  any 
m'^mber  to  suggest  a  substitute  proposal  —  I  presume  that  the  discussion  is 
restricted  purely  to  attack  upon  the  measure  which  is  now  before  the  House. 
Th^t  situation  U  ft  matter  of  regret  tp  me  for  the  r^son  that  it  puts  me 
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in  the  very  uncomfortable  position  of  being  merely  destructive  of  the  efforts 
of  others  rather  than  suggestive  of  a  constructive  solution  of  the  problem 
upon  my  part. 

Before  I  address  myself  to  that  criticism  I  wish  to  make  a  few  remarks  in 
favor  of  the  principle  upon  which  the  proposal  of  the  majority  of  the  Cities 
Committee  is  based,  namely,  an  election  upon  the  part  of  the  members  of  that 
committee  to  adopt  the  better  of  two  alternatives  which  are  presented  as 
potisible  methods  of  solution  of  the  problem  of  home  rule.  The  wide-spread 
demand  for  the  grant  of  lai^ger  powers  to  cities  can  be  made  in  two  ways 
and  at  the  outset  of  any  discussion  of  how  it  is  to  be  made  we  must  choose 
between  them.  Firstly,  you  can  authorize  or,  if  you  please,  mandate  the 
Legislature  to  grant  to  cities  home  rule  powers,  or  you  can  make  to  cities, 
in  and  by  the  terms  of  the  Constitution  itself,  a  direct  grant  of  such  powers. 
The  proposal  of  the  committee  in  electing  to  adopt  that  latter  alternative  has 
my  hearty  support.  It  has  also  my  support  in  the  breadth  of  the  grant 
included  within  the  initial  sentences  of  Section  4.  My  quarrel  with  the  bill 
is  as  to  the  substance  and  method  of  phraseology  of  the  subsequent  limitations 
upon  that  grant  which  the  bill  contains. 

Now  there  is  a  grant  made  of  the  power  to  amend  the  charters.  At  the 
outset,  let  me  say  that  such  a  grant  is  a  necessary  integral  part  of  any 
effective  vesting  in  the  cities  of  power  to  regulate,  manage  and  control  their 
own  affairs.  Since  this  Convention  convened  I  have  heard  many  statements 
from  members  of  the  Convention  deprecating  the  suggestion  that  there  should 
ever  be  conferred  upon  a  city  a  right  to  change  its  charter  or  to  go  farther 
and  adopt  a  new  charter  embodying  only  such  provisions  of  the  old  as  the 
locality  itself  should  decide.  In  some  subtle,  recondite  way  the  granting 
of  such  powers  to  cities  has  been  conceived  by  members  of  this  Convention, 
according  to  their  talk,  as  in  some  way  derogating  from  the  sovereignty  of 
the  State. 

Now  this  would  be  true  if  it  were  not  for  the  fact  that  the  paramount 
authority  of  the  State  to  be  exercised  in  a  proper  way,  namely,  by  the  exercise 
of  general  laws,  is  to  be  retained. 

It  is  apparent  that  without  a  grant  of  power  to  change  and  modify 
the  machinery  of  government,  the  grant  of  a  power  is  wholly  nugatory. 
Grovernmental  power  without  the  machinery  to  put  it  into  exercise  is  nil. 
It  is  with  respect  to  charters  that  the  present  evils  which  have  given  rise 
to  tlie  widespread  demand  for  home  rule  have  arisen.  The  burdening  of  the 
Legislature  with  matters  of  local  concern  which  should  not  and  do  not 
interest  the  State,  has  been  with  respect  to  charter  changes,  or  the  changes  of 
special  laws  which  form  part  of  the  system  of  government  of  the  cities. 
The  avoidance  of  responsibility  of  which  complaint  is  made,  by  local  officials 
has  been  brought  about  by  their  assertion,  justified  or  not,  that  they  are  pre- 
cluded from  a  proper  performance  of  the  functions  of  city  government  by 
obstructions  and  restrictions  in  charters.  The  delay  and  consequent  ineffi- 
ciency in  city  government  which  lies  partially  at  the  basis  of  the  demand  for 
home  rule  has  been  delay  in  securing  charter  changes.  I  think  that  it  is  ap- 
parent that  there  must  be,  if  a  constitutional  grant  is  made  of  home  rule 
powers,  the  power  also  to  change  and  modify  charters.  That  brings  us  also 
to  this  conclusion  that  a  given  measure  such  as  that  which  the  Cities  Com- 
mittee has  put  forth  must  be  tested,  not  by  the  general  language  of  its  grant 
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of  home  rule  powers,  but  it  must  be  tested  from  the  point  of  view  of  how  far 
it  grants  the  right  to  change  and  modify  charters. 

Now  early  in  the  discussion  in  the  Cities  Committee,  or  not  so  early, 
but  in  the  middle  of  it,  I  personally  came  to  the  conclusion  that  the  proper 
method  of  meeting  the  demand  existent  in  the  cities  of  this  State  for  home 
rule  was  by  a  direct  Constitutional  grant,  a  separation  of  the  powers  of  gov- 
ernment at  present  exercised  in  cities  into  two  groups  —  and  that  is  what  it 
must  mean  —  namely,  those  powers  which  are  to  be  exercised  by  the  local- 
ity itself  and  those  powers  which  are  reserved  to  the  State  at  large  for 
exercise. 

I  came  to  that  conclusion,  however,  only  with  this  qualification,  that 
such  a  grant  must  be  made  with  precision;  that  the  definition  of  the  line 
between  the  local  source  of  administrative  power  and  the  State  source  of  ad- 
ministrative power,  should  be,  so  far  as  possible,  drawn,  and  drawn  in  lan- 
guage so  clear  and  explicit  that  we  could  avoid,  as  much  as  possible,  the 
doubt  as  to  the  validity  of  official  actions  in  cities.  The  necessity  for  this 
clearness  of  precisions  seems  to  me  to  be  apparent  because  official  action 
in  cities,  like  anywhere  else,  depends  for  its  effici^it  exercise  upon  the  degree 
to  which  its  validity  is  free  from  doubt.  Such  official  action  is  bound  to 
affect  property  rights,  bound  to  affect  rights  of  personal  liberty,  and  is 
bound  in  numerous  instances  to  create  financial  responsibility  on  the  part  of 
the  city.  Therefore,  any  questions  which  are  open  to  be  raised,  we  can 
rely  upon  it,  will  inevitably  be  raised.  We  should  not,  in  making  a  grant 
direct  to  cities  of  powers  of  government,  throw  the  exercise  of  all  govern- 
mental power  into  confusion,  doubt  and  uncertainty,  because,  if  that  doubt, 
confusion  and  uncertainty  be  great  and  it  is  not  overborne  by  a  com- 
mensurate benefit  derived  from  a  real,  genuine  grant  of  home  rule  powers, 
the  cities  of  the  State  will  be  worse  off  in  spite  of  home  rule  than  they  are 
under  the  present  system  of  city  government. 

Personally,  I  have  a  conviction  that  a  direct  grant  to  cities  of  that  nature 
can  be  made  without  involving  that  doubt,  imcertainty  and  confusion 
of  which  I  have  spoken.  My  chief  quarrel  with  the  proposal  now  before  this 
Committee  of  the  Whole  is  that  it  does  not  make  the  grant  in  precise  and 
definite  language. 

I  realize  that  as  a  practical  matter  such  a  grant  cannot  be  made  with- 
out a  certain  degree  of  uncertainty,  a  certain  degree  of  necessity  for  the 
interpretation  of  the  language  of  the  grant  by  the  courts.  But  my  conten- 
tion has  been  throughout,  and  I  make  the  contention  here,  that  it  is  per- 
fectly possible  by  giving  attention  to  the  subject,  by  dealing  with  it  in  its 
concrete  aspects,  to  define  the  place  for  —  the  place  to  which  is  to  be  assigned 
the  doubtful  powers,  the  powers,  that  lie  between  those  two  classes  of  powers 
as  to  which  there  can  be  no  doubt  that  they  are  reserved  to  the  State  or 
granted  to  the  city,  as  the  case  may  be. 

Now,  that  is  my  first  objection  to  the  proposal  and  my  second  is  that  in 
addition  to  involving  the  subject  in  obscurity,  the  proposal  of  the  Committee 
cannot  possibly  be  construed  to  have  given  to  cities  such  measure  of  home 
rule  that  the  benefit  thereof  will  outweight  the  indefiniteness  and  uncertainty 
of  the  grant. 

The  experience  of  other  States  dealing  with  direct  grants  of  home  rule 
powers  to  cities  demonstrates  that  the  doubtful  powers,  the  border-line 
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cases,  are  few  in  number  as  compared  with  the  great  mass  of  powers  which 
are  granted  and  powers  which  are  reserved.  An  examination  of  conflicting 
decisions  in  different  States  of  the  Union  reveals  that  it  would  be  pos- 
sible for  the  Cities  Committee  of  this  Convention,  if  it  could  bring  itself  to 
undertake  the  task,  to  find  out  those  questions  which  inevitably  must  arise 
in  construing  the  grant,  in  determining  where  the  dividing  line  lies,  and  in 
simple,  direct  and  above  all  brief  language,  defining  the  grant  by  a  specific 
assignment  of  a  given  power  to  one  jurisdiction  or  the  other. 

The  Committee  on  Cities,  to  a  certain  limited  degree,  acted  upon  that 
principle.  You  will  find  in  their  proposal  in  subdivision  a  the  definition,  for 
instance,  of  the  doubtful  question  of  whether  police  officers  and  employees  are 
city  officers  and  employees,  or  officers  of  the  State  as  distinguished  from  the 
city.  You  will  find  a  definition  of  the  local  health  officers  as  being  included 
within  the  local  jurisdiction.  That  is,  to  my  mind,  the  sole  attempt  made 
in  the  Committee's  proposal  to  define  "  property,  business  and  local  affairs," 
unless  we  can  point  to  the  fact  for  purposes  of  definition  that  the  phraseology 
of  the  present  Constitution,  "  property,  affairs  and  government "  has  been  sub* 
divided  and  there  has  been  granted  to  cities  the  very  much  lesser  of  the  two 
parts  into  which  it  has  been  divided. 

Now,  along  the  lines  of  precision,  my  further  quarrel  with  this  proposal  is 
that  inr  addition  to  utterly  failing  to  define  their  grant,  they  have  thrown 
additional  elements  of  doubt  and  confusion  around  the  validity  of  official 
acts.  In  granting  the  power  to  amend  charters  to  the  local  authorities  of  the 
city,  the  committee  recognized  that,  however  it  may  be  in  the  city  of  New 
York,  certainly  in  the  cities  of  up  the  State  it  would  be  preposterous  to  con- 
fer upon  the  common  council  of  the  city  absolute  control  over  the  organiza- 
tion of  the  government.  To  permit  the  common  council  of  the  city  to  amend 
the  charter  at  will,  or,  if  you  please,  subject  only  to  the  nullification  of  the 
Legislature  would  be  eo  insta/nte  to  transfer  fundamental  charter  provisions 
into  mere  ordinances,  changeable  at  will.  To  do  that  would  be  equivalent  to 
our  providing  as  a  final  section  of  this  Constitution  the  following:  "The 
Legislature  may  at  any  time  amend  this  Constitution,"  because  the  charter  of 
a  city  occupies  an  analogous  position,  it  seems  to  me,  in  relation  to  the  city, 
as  the  Constitution  of  the  State  at  large  occupies  with  respect  to  the  State* 

Now,  realizing  the  necessity  of  hedging  around  with  restrictions  and  safe- 
guards the  exercise  of  the  power  of  amendment  by  the  local  bodies, —  and  let 
me  say  incidentally  that  this  attempted  grant  is  the  firsif  one  upon  record, 
to  my  knowledge,  which  adopts  that  method  for  amendment  of  charters. 
There  has  not  been  a  single  attempt  throughout  the  Union  to  grant  home 
rule  powers  to  any  city  which  shall  not  first  have  elected  to  beccone  a  home 
rule  city  by  the  general  amendment  of  its  charter  by  a  charter  commission, 
subject  to  the  approval  of  the  people,  and  doubtless  for  the  same  reason  as 
the  Cities  Committee  encountered  in  endeavoring  to  confer  upon  local  legis- 
lative bodies  control  over  charter  provisions,  without  prior  change  of  the 
charter,  simplification  of  the  charter  by  the  adoption  of  a  new  one  prepared 
by  a  charter  commission.  The  result  was  that  the  Committee 
found  itself  under  the  necessity  of  making  a  distinction  between  two  kinds 
of  charter  change.  They  wanted  the  local  legislative  body  to  have  control 
of  minor  details,  the  matters  which  did  not  affect  the  fundamental  ilystem 
under  which  local  administration  had  been  carried-  on.  And  they  thought 
that  they  could  make  the  diviBion,  another  diyisioa«  bear  in  mi»4  betwew 
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amendments  to  the  charter  which  were  less  important  and  those  which  were 
of  more  importance,  by  the  adoption  of  another  vague,  indefinite,  insubstan- 
tial phra«e,  namely,  "  framework  of  the  city  government ".  They  permit, 
under  Section  4,  amendments  to  the  city  charter  with  respect  to  matters 
included  within  subdivision  a,  which  do  not  ^'  change  the  framework  of  the 
government.''  Now,  the  principle  which  I  feel  most  strcmgly  with  respect  to 
this  whole  question,  namely,  the  necessity  of  precision  and  definiteness  in 
grant,  is  absolutely  disregarded  in  throwing  this  further  elem^it  of  doubt  and 
confusion  around  the  exercise  of  administrative  powers.  Framework  of  the 
government!  Who  is  to  say  what  is  the  framework  of  the  government?  And 
when  you  come  to  concrete  instances,  how  is  the  city  going  to  act?  Frame- 
work of  the  government  might  mean  to  one  mind  one  thing,  and  to  another, 
another.  But  it  will  be  up  to  the  authorities  of  the  city  and  their  legal 
counsel  to  come  to  some  definite  conclusion  and  go  ahead  and  act,  and  act 
in  a  way  which  will  be  subject  to  question,  act  in  a  way  which  will  be  dis- 
astrous from  the  point  of  view  of  efficiency,  if  the  guess  which  they  made  is 
not  correct.  Now  it  may  be  argued  that  it  will  be  a  very  simple  matter  to 
define  what  framework  of  government  means  by  one  or  two  judicial  decisions. 
But  bear  in  mind  that  what  is  framework  of  government  in  one  city  is  not 
necessarily  framework  of  government  in  another  city,  so  that  the  corporation 
counsel  of  the  city  of  Binghamton  will  not  be  able  to  rely  i^>on  a  decision 
made  in  the  courts  of  the  city  of  New  York  with  respect  to  New  York  city^s 
charter.  Those  of  this  committee  who  are  lawyers  are  doubtless  familiar 
with  the  fact  that  courts  are  not  ordinarily  desirous  of  deciding  fundamental 
principles  unless  such  decision  is  necessary  in  order  to  make  a  proper  dispo- 
sition of  the  concrete  point  of  law  which  is  before  them,  and  we  would  have 
an  immense  number  of  segregated,  uncoordinated,  irreconcilable  decisions  by 
the  courts  as  to  whether  or  not  a  particular  amendment  to  particular  charters 
constituted  changes  in  the  framework  of  the  government  or  not. 

Now,  it  may  be  answered  that  in  view  of  this  doubt  and  confusion,  in 
view  of  the  utter  inability  of  the  ordinary  city  corporation  counsel  to  re- 
solve this  doubt  and  confusion,  it  will  result  in  everything  being  submitted 
to  the  Legislature  for  nullification.  Quite  likely  that  will  be  true.  But  if 
that  be  so,  then  the  exclusive  nature,  so  called,  of  the  grant  of  power  is 
not  only  modified  and  made  partial,  but  it  is  completely  destroyed  in  prac- 
tice, so  that  there  is  no  grant  to  any  city  of  exclusive  power  to  manage, 
regulate  and  control  anything. 

Those  are  the  two  horns  of  the  dilemma  upon  which^  it  seems  to  me,  the 
Cities  Committee  are  impaled  —  on  one  or  the  other  of  which  they  are 
impaled. 

Now,  if  this  nullification  scheme — ^before  I  pass  to  the  question  of  the 
nullification  scheme,  let  us  see  where  the  remarks  that  I  have  just  made 
lead  us.  It  might  be  contended  that  the  up-shot  of  my  argument  is  this: 
That  it  is  impossible  to  grant  to  cities  power  to  amend  their  charters 
seriatim,  power  to  adopt  particular  amendments  to  their  charters;  that  in 
my  argument  I  have,  in  so  far  as  it  has  any  force  at  all,  I  have  shown  that  it 
is  impossible  to  grant  home  rule  to  cities  by  direct  constitutional  enactnient. 
My  answer  to  that  is,  not  at  all. 

That  problem  has  been  solved  in  other  States.  If  we  will  only  be  con- 
fined to  the  experience  of  other  States,  if  we  will  only  examine  the  practical 
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results  which  have  followed  from  the  methods  adopted  by  other  States,  the 
way  is  pointed  out  and  the  way  is  easy. 

Every  single  one  of  the  twelve  States  in  the  Union  who  have  heretofore 
adopted,  heretofore  made  direct  grants  of  power  to  amend  charters  to  cities, 
a  direct  grant  of  power  of  local  self-government,  has  granted  such  powers 
only  to  cities  which  should  in  the  future  elect  to  be  home  rule  cities;  to  cities 
who  have  first  adopted  a  new  charter  for  the  government  of  the  city,  for 
the  administration  of  its  property,  business,  and  local  affairs. 

In  other  words,  in  attempting  to  divide  between  those  things  in  exist- 
ing legislative  charters  which  are  fundamental  and  should  not  be  subject  to 
change  by  local  legislative  bodies  and  those  which  should  be  so  subject,  in 
other  States  the  thing  has  been  worked  out  in  this  way,  that  the  city  has  a 
charter  commission  which  then  and  there  during  its  deliberations  made  a 
specific  division  between  those  things  which  in  the  future  shall  be  permitted 
to  amendment  by  the  local  authorities  and  those  things  which  are  considered 
so  fundamental  that  they  may  not  be  changed  without  the  consent  of  the 
electorate  of  the  city. 

In  other  words,  the  granting  of  home  rule  in  other  States  has  resulted 
in  a  more  scientific  charter  drafting,  just  as  it  is  my  conviction  it  would 
result,  for  instance  in  the  city  of  New  York,  if  this  power  be  granted  to 
such  cities  as  slmll  elect  to  adopt  new  charters.  It  will  result  in  a  segrega- 
tion of  those  things  which  are  fundamental  in  New  York  city  in  the  New 
York  city  charter,  and  those  things  which  have  the  accumulation  of  250 
years  of  evolution,  a  segregation  of  them  from  the  great  mass  of  complicated, 
mutually  inconsistent  details  which  are  embodied  in  these  10,000  special  acts, 
in  addition  to  the  charter  to  which  the  distinguished  chairman  of  the  Cities 
Committee  has  alluded. 

I  say  that  the  only  scientific  way  to  grant  home  rule  to  cities  by  direct 
constitutional  grant,  is  by  making  the  grant  conditional  upon  the  city  having 
elected  to  adopt  a  charter  of  its  own. 

I  personally  have  confidence  that  there  can  be  found  in  the  urban  com- 
munities of  this  State,  men  who  will  consent  to  serve  on  charter  commissions, 
who  will  possess  enough  good  sense,  enough  integrity  and  earnestness  of  pur- 
pose, to  improve  the  framework  of  the  city's  government,  as  a  charter 
conunission. 

I  may  have  too  much  faith  in  the  character  of  our  city  citizenship,  but 
I  don't  think  so. 

And  I  say  if  your  confidence  does  not  go  as  far  as  mine,  the  experiment 
would  not  be  very  expensive  to  try  and  find  out  if  there  does  not  exist  in  any 
community  such  a  degree  of  intelligence  and  integrity. 

Now  it  seems  to  me  that  the  cities  of  this  State  have  amply  demonstrated 
their  ability  to  regulate  their  own  government  as  to  matters  of  local  concern 
without  check  or  authority  of  the  Legislature  —  that  is  to  say,  check  or 
authority  of  the  Legislature  exercised  by  specific  surveillance  over  their 
individual  acts.  The  nullification  provision  in  the  Committee's  proposal, 
why  was  it  adopted?  Let  us  examine  into  the  fundamental  motive,  the  un- 
derlying idea  for  this  complicated  scheme.  It  was  adopted,  clearly  could  not 
be  adopted  for  any  other  purpose,  than  to  protect  the  sovereignty  of  the 
State,  to  |»reserve  the  paramount  authority  of  the  State  over  matters  of  purely 
local  concern.    That  was  the  motive  and  my  disagreement  with  the  majority 
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of  the  Committee  is  based  upon  two  propositions.     I  mean  witli  regard  to 
nullification. 

First,  it  is  not  necessary  to  preserve  the  right  in  the  Legislature  to  nullify 
certain  specific  acts;  and,  secondly,  even  if  some  additional  control  of  that 
nature  were  necessary,  the  nullification  procedure  will  not  accomplish  the 
end  in  view. 

Now,  addressing  myself  to  the  first  of  these  propositions  —  the  question  of 
the  necessity  of  a  nullification  proceeding:  It  will  be  observed  that  in  the 
Committee's  proposal  the  so-called  exclusive  grant  is  made  subject  to  the 
Constitution  and  to  the  general  laws  of  the  State  applying  to  all  the  in- 
habitants or  to  all  the  cities  or  counties  of  the  State  without  classification  or 
distinction.  There  is  therefore  reserved  to  the  Legislature  full  power  to 
regulate  matters  which  ordinarily  are  matters  of  local  concern,  provided 
only  —  and  this  is  the  sole  condition  —  that  the  regulation  by  the  Legisla- 
ture shall  be  equally  applicable  to  all  cities  of  the  State.  Now  it  is  possible, 
if  we  do  not  view  the  matter  in  the  light  of  experience  in  other  States,  to 
conceive  that  the  reservation  of  the  authority  in  the  Legislature  to  enact  laws 
of  that  description  with  respect  to  anything  under  heavens  that  the  city 
may  do  is  not  a  substantial  reservation  of  power;  but  if  we  view  it  in  the 
light  of  experience,  that  power  reserved  to  the  Legislature  in  that  regard 
is  ample,  wholly  adequate,  to  the  protection  of  the  paramount  authority  or 
sovereignty  of  the  State,  the  protection  of  which  seems  to  every  member  of 
this  Convention  and  every  member  of  the  Cities  Committee  to  be  essential. 

In  other  words,  a  grant  of  home  rule  powers  does  not  require  or  imply  a 
divorce  of  the  cities  from  the  State;  the  erection  of  self-governing,  inde- 
pendent, wholly  independent  corporations,  or  such  authority.  Not  at  all.  If 
you  reserve  to  the  State  the  right  to  enact  general  laws  you  practically  re- 
serve to  the  State,  to  the  Legislature  of  the  State,  the  power  completely  to 
wipe  out  and  nullify  the  grant  of  home  fuie  power  which  the  Constitution 
makes,  provided  it  wipes  it  out  and  nullifies  with  respect  to  all  the  cities  of 
the  State.  What  has  been  the  experience  in  other  States?  That  method  of 
granting  home  rule  was  adopted  in  the  State  ©f  Michigan.  There  was  re- 
served in  the  Legislature  the  right  to  enact  general  laws,  general  laws  apply- 
ing to  all  home  rule  cities.  The  practical  effect  was  that  the  Legislature 
enacted  a  general  law,  No.  279  of  the  public  acts  of  Michigan  of  1909,  in  which 
it  undertook,  the  Legislature  of  Michigan  undertook,  to  and  did  define  the  ex- 
tent and  the  nature  of  the  constitutional  grant  to  cities.  It  enacted  a  law 
which  said  in  three  main  divisions,  no  home  rule  city  shall  embody  in  its 
charter  such  and  such  things.  Secondly,  all  home  rule  charters  must  embody 
such  and  such  things, —  and  then  laid  down  a  series  of  other  things  which  the 
city  might  or  might  not  at  its  election  embody  in  its  charter.  Is  it  not 
amply  clear,  is  it  not  obvious,  doesn't  it  jump  to  the  view  that  by  the  reserv- 
ing of  the  right  to  enact  general  laws,  you  give  it  absolute  power  of  nullifica- 
tion over  the  power  of  cities  on  matters  which  are  contrary  to  State  policies. 
Now  it  is  only  when  matters  of  local  concern  impinge  upon  and  tend  to  be- 
come contradictory  to  the  interest  of  the  State  concerning  a  matter  of  State- 
wide importance  that  it  is  necessary  for  the  State  to  step  in. 

Practical  experience  has  demonstrated  that  it  is  not  necessary  to  reserve 
this  power  of  nullification  of  particular  acts  of  the  Legislature,  and,  sec- 
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ondly,  even  if  some  further  power  than  that  to^  enact  general  laws  were  re- 
quired, the  particular  scheme  which  the  Committee  has  adopted  will  not  ac- 
complish that  purpose,  in  my  humble  judgment. 

Let  us  take  concretely  what  will  happen: 

A  city  elects  to  exercise  certain  powers  in  a  certain  way  and  adopts  an 
amendment  to  its  charter  for  that  purpose  and  sends  it  to  Albany.  Under 
what  circumstances  will  that  receive  attention  in  Albany?  Under  what 
ciicumstance^s  will  it  be  brought  about  that  a  resolution  will  be  introduced  for 
nullification  y  1  say  cmly  in  the  case  where  there  is  a  difference  of  public 
opinion  in  the  particular  locality  which  is  attempting  to  do  the  act,  and  there 
only.  Nullification,  you  say,  will  protect  State  concerns,  State  interests?  Not 
at  all.  These  particular  amendments  will  go  through  flying  without  any  action 
by  the  legislature  until  you  get  to  something  of  a  controversial  nature  in 
tlie  community  itself.  One  of  the  great  evils  of  which  the  advocates  of 
home  rule  complain  is  the  settlement  of  distinctly  city  questions  away 
from  home,  the  removal  of  the  scene  of  action,  the  change  of  venue  on  the 
dispute,  to  Albany. 

Now,  disputes  at  Albany  have  occurred  in  the  past,  in  the  last  twenty 
years,  as  I  understand  it,  only  on  questions  which  are  controversial  in  the 
particular  community,  and  will  they  not  continue  to  occur?  Can  we  not 
realize  clearly  that  any  broad  constructive  change  attemipted,  thus  in  city 
government  will  arouse  opposition,  will  make  a  controversy,  will  present  an 
issue,  and  the  ultimate  determination  of  that  issue  will  be  at  Albany,  as  it 
is  now,  and  that  great  evil  which  we  are  attempting  to  remedy  will  not 
have  been  remedied  to  any  extent  at  all? 

Another  of  the  great  evils  which  we  are  trying  to  remedy  is  the  delay 
in  the  grant  of  power,  delay  in  the  adoption  of  machinery  of  government. 
Is  delay  obviated  in  any  respect  by  this  nulliflcation  scheme?  Not  at  all 
In  a  great  number  of  instances  delay  will  be  increased  in  noncontroversial 
matters.  It  has  been  the  habit  of  cities  in  the  legislative  session  to  come 
up  to  Albany  immediately  if  the  need  for  change  in  the  charter  has  arisen, 
and  to  get  it.  Now  they  have  to  wait  until  the  first  week  in  January  of 
the  succeeding  year  and  they  do  not  get  it  until  sixty  days  have  expired 
after  that  week,  so  that  the  great  evil  of  delay  in  the  change  of  govern- 
mental machinery  to  meet  new  needs  of  the  community,  and  consequent  in- 
efficiency in  the  affairs  of  the  city,  will  continue  under  this  nullification 
scheme.  Partisan  questions,  the  disposition  of  questions  of  city  government, 
which  should  be  determined  uipon  their  merits,  but  in  the  past  have  been 
determined  from  the  point  of  view  of  partisan  consideration,  will  continue 
to  be  so  determined.  If  the  government  of  the  city  of  New  York  happens 
to  be  Democratic  and  the  Legislature  at  Albany  happens  to  be  Republi- 
can, who  shall  say  that  the  question  of  nullifying  or  not  nullifying  will  be 
decided  aside  from  such  partisan  consideration  If  the  local  city  govern- 
ment up  state  in  a  Republican  city  wants  to  make  a  record  for  efficient  ad- 
ministration of  city  affairs  and  wishes  to  have  a  change  in  its  method  to  do  it 
and  finds  a  Democratic  Legislature  at  Albany,  won't  that  affect  the  question 
in  the  future,  just  ae  it  has  in  the  past? 

Therefore,  I  say,  in  addition  to  enshrouding  this  whole  question  of  the 
administration  of  city  affairs  in  doubt,  confusion  and  uncertainty,  we  have 
to  weigh  over  against  that  the  very  doubtful  advantage  of  an  exceedingly  re- 
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stricted  grant  of  home  rule, —  in  practice  a  grant  practically  of  no  home  rule  — ■ 
and  the  cities  will  be  worse  oflf  than  they  were  before.  Therefore,  under  this 
particular  measure,  considering  this  particular  method  of  granting  home 
rule  to  cities,  I  am  forced  to  disagree.  Now,  the  most  important  phase  of 
this  provision  of  home  rule  is,  how  we  are  going  to  grant  home  rule  to  the 
city  of  New  York.  As  I  have  stated  heretofore  in  the  deliberations  of  this 
body,  the  question  of  home  rule  for  the  city  of  New  York  is  correlative  to 
and  closely  bound  up  with  the  question  of  the  deprivation  of  the  city  of 
New  York  of  that  portion  of  representation  at  Albany  which  its  population 
would  ordinarily  demand,  and  I  stand  upon  what  I  said  at  that  time,  that 
while  withholding  from  that  particular  locality  the  power  to  dominate  in 
State  concerns,  I  am  in  favor  of  granting  to  it  a  maximum  safe  and  practi- 
cal degree  of  management  over  those  things  which  are  purely  of  its  own  local 
concern. 

It  is  because  in  my  judgment  the  proposal  of  the  majority  or  the  com- 
mittee does  not  do  that,  and  because  it  forces  upon  the  cities  of  the  State,  the 
other  cities  of  the  State,  a  system  of  government  which  they  may  not  desire 
to  accept,  that  I  am  opposed  to  this  home  rule  measure. 

Now  I  realize  that  I  am  critcizing  the  result  of  a  compromise.  My  criti- 
cism of  it  is  not  that  it  is  a  compromise,  but  that  it  is  a  compromise  on  the 
wrong  basis,  in  my  humble  judgment.  I  think  a  way  of  compromise  is  fully 
open  to  the  members  of  this  Convention.  I  think  that  it  would  be  perfectly 
feasible  to  compromise  between  the  position  taken  by  Mr.  -R.  B.  Smith,  that  the 
whole  matter  should  be  left  to  the  Legislature,  and  the  position  taken  by 
those  who  are  in  favor  of  a  direct  constitutional  grant  of  home  rule,  a 
compromise  by  the  way  which  to  a  certain  limited  and  wholly  insufficient 
degree,  in  my  judgment,  Mr.  R.  B.  Smith  has  himself  come  in  the  last  amend- 
ment to  his  proposal. 

Mr.  Marshall  —  What  is  the  niunber  of  that? 

Mr.  Franchot  —  The  number  of  Mr.  Smith's  proposal  —  the  last  printed 
•number  is  797.  Mr.  Smith  has  had  as  much  difficulty  in  arriving  at  the  final 
opinion  on  this  subject  as  any  of  us.  I  have  a  proposal  before  this  body  in 
its  final  form,  amended  only  once,  and  that  is  because  I  waited  until  the  last 
moment.  Mr.  Smith  has  been  doing  it  ever  since  the  original  introduction 
of  the  amendment.  I  do  not  allude  to  this  measure,  Mr.  Smith,  in  order  to 
support  it.  (Laughter.)  I  am  against  it;  but  against  it,  only  because  it 
doesn't  go  far  enough.  I  am  in  favor  of  the  method  of  compromising  this 
question;  of  compromising  between  the  extreme  desires  of  those  who  wish 
a  direct  grant  of  home  rule  to  all  cities,  a  forcing  of  all  cities  to  accept 
that  grant  and  go  under  it  whether  they  wish  or  not,  and  those  who  consider 
that  if  we  leave  it  to  the  Legislature,  the  Legislature  will  do  all  that  is  called 
for  under  the  circumstances. 

I  had  the  opportunity  as  a  member  of  the  Cities  Committee  to  listen  to  th« 
eloquence  of  Mr.  R.  B.  Smith.  His  earnest  —  And  did  I  say  privilege?  Well 
it  was  a  privilege,  because  the  earnestness  of  his  belief  was  shadowed  forth 
in  the  forcefulness  of  his  language. 

He  said  that  he  had  no  doubt  whatever  that  the  only  thing  we  needed  to 
do  was  to  authorize  the  Legislature  to  grant  home  rule  and  the  Legislature 
would  grant  it,  and  his  first  proposal  merely  did  that,  said  that  the  Legisla- 
ture might  delegate  any  of  its  l^islative  powers  to  cities;  and  finding,  I  sup- 
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pose,  that  there  was  somewhat  less  confidence  among  the  members  of  that 
Committee  in  the  good  intentions  and  strong  desire  of  the  Legislature  to  divest 
itself  of  power  and  control  over  city  matters,  he  now  proposes  that  it  may  be 
empowered,  and  couples  with  it  a  direct  grant  to  cities  of  exclusive  power,  to 
fix  the  number  and  compensation  during  service  of  officers  and  employees  of 
the  city  and  of  any  county  situated  wholly  within  the  city. 

Now  Mr.  Smith  and  I  have  come  close  together  in  method,  •  because 
if  you  will  refer  to  the  amended  proposal  which  I  originally  introduced  to 
the  Cities  Committee,  which  is  now  number  796,  on  the  general  file  here,  you 
will  find  that  there  I  make  a  direct  grant  to  cities  or  provide  for  a  direct 
grant  to  cities  of  the  home  rule  power  to  such  cities  as  elect  to  adopt  charters 
for  their  own  government.  Every  other  city  may  remain  in  statu  qiw.  If  it 
so  desires  under  the  provisions  of  the  suspensive  veto  provision,  which  I  think 
Mr.  Low's  remarks  this  morning  amply  demonstrated  was  a  sufficient  pro- 
tection against  interference  in  city  affairs  against  the  will  of  the  community, 
but  goes  nowhere  whatever  in  giving  to  the  cities  the  power  of  initiation  of 
new  rules  and  methods  with  which  to  go  ahead  and  develop  their  government. 
Now  in  addition  to  that  grant  to  cities  which  elect  to  exercise  it  and  only  to 
such  cities  —  the  sacred  precincts  of  Watertown  need  not  be  profaned  with 
this  home  rule.  The  paragon  charter  of  that  city  may  remain  undi«turb^, 
and  any  of  the  other  cities  of  the  State  can  continue  under  their  present 
charter  and  the  present  method  of  government  until  such  time  as  they  find 
that  they  do  not  secure  from  the  Legislature  that  measure  of  home  rule  to 
which  they  think  they  are  entitled. 

Mr.  Parsons  —  Will  the  gentleman  yield  ? 

Mr.  Franchot  —  I  shall  be  glad  to. 

Mr.  Parsons  —  If  you  leave  it  to  the  Legislatiu*e  to  grant  home  rule 
you  authorize  it  to  delegate  its  power.  Then  does  not  the  power  still  exist 
In  the  Legislature  to  take  away  the  home  rule  at  any  time? 

Mr.  Franchot  —  It  certainly  does. 

Mr.  Parsons  —  Then  the  Legislature  can  interfere  at  any  moment? 

Mr.  Franchot  —  It  cannot  unqualifiedly  interfere  if  at  the  same  time  you 
prohibit  it  from  the  enactment  of  special  city  laws,  but  if  you  don't  it  can 
take  back  —  it  can  be  an  Indian  giver. 

Mr.  Marshall  —  It  can  resume  its  authority. 

Mr.  Franchot  —  Yes;  it  can  resume  its  authority,  Mr.  Marshall,  and  there- 
fore, legislative  home  rule  is  in  the  last  analysis  not  a  right.  It  is  not  a 
right,  even  if  the  Constitution  contained  a  mandatory  provision  that  the 
Legislature  shall  grant  to  cities  a  full  measure  of  home  rule,  because  the 
Legislature  might  elect  to  ostensibly  follow  that  mandate  and  yet  in  effect 
deny  to  cities  home  rule ;  in  direct  analogy  to  the  way  the  Legislature  treated 
the  provision  against  gambling,  embodied  in  the  Constitution  of  1894  in  this 
State.  The  Constitution  said :  "  there  shaU  be  no  further  gambling  in  this 
State,  and  the  Legislature  shall  enact  laws  to  carry  this  provision  into  effect," 
and  the  Legislature  immediately  proceeded  to  enact  a  law  which  legalized 
gambling  under  certain  conditions.  So  that,  if  you  leave  the  whole  matter  to 
the  Legislature,  it  is  still  a  matter  of  legislative  grace,  and  not  a  matter  of 
local  community  right;  arid  that  is  the  reason  why  I  am  in  favor  of  granting 
to  cities  the  right  to  take  unto  themselves  home  rule  under  certain  restrictions 
which  protect  the  paramount  authority  of  the  State.  In  other  words,  I  would 
divide  the  cities  of  the  State  into  two  classes,  those  which  have  elected  to 


1929 

become  home  rule  cities,  and  those  which  have  elected  to  remain  legislative- 
authority  cities. 

Now  that  is  a  compromise.  If  a  particular  local  commimity  does  not 
want  home  rule  it  does  not  have  to  take  it.  It  seems  to  me  that  that  is 
a  better  method  of  compromise  of  this  question  if  we  have  to  compromise 
between  conflicting  sentiment  in  this  body,  than  to  attempt  to  straddle 
the  question  by  starting  out  in  a  proposal  with  a  large,  inclusive,  broad  grant, 
and  immediately  proceed  to  take  it  back.    In  other  words  — 

Mr.  Marshall  —  Will  the  gentleman  yield  for  a  question? 

Mr.  Franchot — Gladly. 

Mr.  Marshall  —  Merely  for  information.  You  interpret  the  measure  which 
is  now  before  us  for  consideration  as  requiring  all  cities  to  exercise  the 
powers  which  are  referred  to  in  Section  4  ?  Is  it  compulsory  that  a  city,  shall 
exercise  those  powers? 

Mr.  Franchot  —  It  is  compulsory,  Mr.  Marshall,  to  this  extent:  It  is  as 
a  practical  matter  compulsory  because  otherwise  the  city  will  be  unable  to 
get  any  amendment  to  its  charter  at  all. 

Mr.  Marshall — ^Assuming  the  general  election  is  held  as  provided  in  Sec- 
tion 4,  on  the  question  as  to  whether  or  not  there  ghall  be  a  commission  to 
revise  the  charter  of  cities  and  the  electors  vote  adversely  on  that  proposi- 
tion, what  would  be  the  eflfect  of  such  a  vote? 

Mr.  Franchot  —  Then  the  only  method  of  amendment  left  for  eight  years 
would  be  by  the  enactment  of  amendment  ordinances  by  the  local  legislative 
body,  its  submission  required  by  the  peculiar  nature  of  the  language  to  the 
Legislature  for  nullification,  and  if  it  did  not  nullify  then  the  change  would 
be  adapted.  But  that  would  be  the  only  method  by  which  a  city  could  get 
a  change  in  its  charter. 

Mr.  Marshall  —  Would  not  the  provision  of  section  3,  which  was  inserted 
in  the  Constitution  of  1894,  permit  the  Legislature  to  enact  amendments 
which  would  be  subject  to  veto  by  the  city?  I  am  merely  asking  this  for 
information,  so  as  to  know  what  the  operation  of  this  provision  would  be  if 
any  locality  in  the  State  should  practically  elect  not  to  come  in  under  this 
provision,  by  refusing  to  elect  a  charter  revision  commission. 

Mr.  Franchot  —  Of  course  it  would  be  perfectly  possible  for  the  city  to 
attempt  to  get  the  Legislature  to  enact  a  law  imder  this  suspensive  veto 
provision,  claiming  that  the  Legislature  has  power,  just  as  it  has  now,  to 
enact  laws  relating  to  the  government  of  cities.  That  is,  they  will  go  to  the 
Legislature  and  say,  this  is  an  all-inclusive  term  —  "government" — you  can 
apply  it  to  the  administration  of  aflfairs  in  cities,  therefore  you  have  power 
to  enact  a  special  law.  They  might  say  that,  but  they  would  be  met  on 
the  threshold  of  the  legislative  committee  with  the  provisions  on  page  3,  here 
italicised,  provisions  that  they  could  get  such  a  special  law  only  if  that 
law  was  not  within  the  power  granted  to  cities  by  this  article. 

Mr.  Marshall  —  Will  you  yield  for  a  question  ? 

The  Chairman — 'Will  the  gentleman  yield? 

Mr.  Franchot  —  Yes. 

Mr.  Marshall  —  I  recognize  the  distinction  in  Section  3  between  laws  re- 
lating to  property  and  laws  relating  to  the  affairs  of  government  of  cities. 
As  to  property  and  affairs  of  cities,  they  are  practically  dealt  with  in  Section 
4.    As  to  government  of  cities,  that  is  supposed  to  be  dealt  with  by  Section 
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3.  What  troubles  me  is,  in  the  proposition  you  have  been  arguing  as  to 
whether  or  not  there  is  anything  in  the  provision  which  makes  it  elective 
so  far  as  the  municipality  is  concerned,  or  any  particular  city  is  concerned, 
to  come  in  or  remain  out  of  this  plan  of  home  rule. 

Mr.  Franchot  —  I  think  I  can  correctly  say  that  it  was  not  the  intention 
of  the  Committee  on  Cities  that  there  should  be  any  such  election.  It  was 
the  expectation  of  the  members  of  the  Committee  that  there  was  some 
tangible  distinction  between  the  government  of  cities  and  the  local  affairs 
of  cities,  and  that,  in  so  far  as  local  affairs  were  concerned,  the  Legislature 
could  do  nothing  except  exercise  the  right  of  nullification  upon  such,  changes 
in  the  charter,  with  reference  to  such  local  affairs,  as  change  the  framework  of 
the  government;  so  that  there  are  not  two  alternatives  left  to  any  city 
here,  except  in  so  far  as  the  local  authorities  of  the  city  may  attempt  to 
get  a  construction  one  way  or  the  other  of  this  so-called  distinction  between 
the  government  of  cities  and  of  property,  business  and  local  affairs  of 
cities. 

Mr.  Parsons — ^Will  the  gentleman  yield? 

The  Chairman  —  Does  the  gentleman  yield? 

Mr.  Franchot  —  I  will  be  delighted. 

Mr.  Parsons  —  Does  not  the  government  include  management,  regulation 
and  control  of  property,  business  and  local  affairs? 

Mr.  Franchot  —  Well,  I  believe  that  it  is  coterminous  with  it,  really,  or 
should  be. 

Mr.  Marshall  —  That  is  not  the  way  I  read  the  statute. 

Mr.  Franchot  —  It  certainly  does  include  it,  but  if  you  give  it  that  lan- 
guage you  find  — 

(Interruption  by  gavel.) 

The  Chairman  —  The  Chair  must  insist  that  in  asking  questions  the 
members  address  the  Chair  in  the  usual  way. 

Mr.  Franchot  —  I  shall  be  delighted  to  have  Mr.  Parsons  proceed. 

Mr.  Parsons  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  question? 
What  is  referred  to  in  section  3  on  page  3,  line  3,  laws  relating  to  the  gov- 
ernment after  you  have  subtracted  this  which  relates  to  powers  to  regulate 
and  manage  and  control  its  own  property  and  business  affairs? 

Mr.  Franchot  —  That  brings  me  to  another  element  of  doubt  and  con- 
fusion in  this. 

Mr.  Parsons  —  Mr.  Chairman,  will  the  gentleman  yield? 

Mr.  Franchot — Yes. 

Mr.  Parsons  —  Then  does  not  that  confine  the  laws  in  section  3  referred 
to  on  line  3,  page  3,  to  laws  affecting  the  government  of  cities  so  far  as  they 
are  agencies  of  the  State  in  the  carrying  out  of  the  State  business? 

Mr.  Franchot  —  I  am  inclined  to  believe  that  the  first  part  of  yoiur  state- 
ment is  correct,  but  the  second  qualifying  phrase  should  not  have  been 
inserted  in  yoiur  sentence,  I  think;  that  is  my  guess  about  it,  and  it  is  im- 
possible for  any  member  of  this  Convention  to  do  more  than  to  surmise, 
to  figure  it  out  as  best  he  may;  he  will  never  know  what  he  is  doing;  he 
will  be  acting  in  the  dark,  jumping  at  conclusions  as  to  what  he  is  doing. 
My  guess  would  be  that  the  courts  will  take  refuge  in  the  well-establiShed 
distinction  that  refers  to  those  powers  which  the  city  exercises  in  govern- 
mental capacity  and  those  which  it  exercises  in  its  private  corporate  capacity. 
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That  would  be  the  easiest  way  out  and  the  most  natural  assumption  for  the 
court  to  make,  because  there  is  embodied  in  our  case  law  at  this  time  that 
distinction  which  has  been  clearly  made.     (Pause.) 

I  had  a  quotation  from  the  case  of  Lloyd  v.  The  City  of  New  York,  but 
it  is  not  necessary  for  the  benefit  of  tlie  lawyers  of  this  Convention  to  call 
attention  to  the  extreme  narrowness  of  the  field  in  which  cities  of  this 
State  have  been  held  to  be  exercising  powers  in  their  corporate  or  private 
capacities.  It  has  been  held  that  they  are  not  exercising  governmental  func- 
tions only  when  they  derive  some  particular  emolument  as  cities,  as  corpora- 
tions, from  the  exercise  of  the  particular  power  under  consideration,  and  it  is 
my  contention  that  the  courts,  in  order  to  resolve  something  which  is 
otherwise  unsolvable,  namely,  the  diflference  between  "  government  '*  and 
"  local  affairs,"  will  adopt  that  old  distinction  between  action  in  governmental 
capacity  and  action  in  private  or  corporate  capacity;  and  the  result,  therefore, 
of  the  particular  method  which  the  Cities  Committee  has  adopted  to  preserve 
the  suspensive  veto  will  be  the  enormous  narrowing  of  the  field  of  local  affairs. 
There  are  set  opposite  each  other  two  things;  first,  government;  next  local 
affairs.  Can't  you  see  that  that  will  necessarily  result  in  an  enormous  narrow- 
ing of  the  field  of  local  affairs? 

Mr.  Parsons  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  question  ? 

The  Chairman — Will  the  gentleman  yield  for  another  question? 

Mr.  Franchot  —  Yes,  indeed. 

The  Chairman  —  Mr.  Parsons. 

Mr.  Parsons  —  Do  not  the  words  "local  affairs"  broaden  the  power  instead 
of  narrowing  it,  and  indicate  that  that  power  is  greater  than  its  mere  power 
as  a  corporation  ?  If  it  merely  said  "  property  and  business  ",  might  it  not 
come  within  the  definition  which  you  gave  to-day,  but  when  it  says  "  local 
affairs  ",  does  it  not  give  a  broader  definition  ? 

Mr.  Franchot  —  I  believe,  as  apparently  you  believe,  Mr.  Parsons,  that  it  is 
utterly  impossible  to  distinguish  between  the  local  affairs  of  a  city  and  its 
government. 

Mr.  Marshall  —  Yet  there  is  an  intention  to  make  distinction  ? 

The  Chairman  —  If  the  delegates  wish  to  make  remarks,  they  will  please 
rise  in  their  seats  and  address  the  Chair. 

Mr.  Marshall  — Mr.  Chairman. 

The  Chairman  —  Mr.  Marshall. 

Mr.  Marshall  —  I  was  following  the  precedent  which  was  recently  estab- 
lished during  the  reign  of  another  chairman  who  did  not  resort  to  parlia- 
mentary methods. 

The  Chairman  —  The  Chair  has  no  intention  of  being  harsh  in  its  rulings, 
but  it  must  insist  that  the  regular  rules  of  procedure  be  followed,  and  the 
delegates  who  wish  to  ask  questions  or  make  remarks  for  the  Record  will 
please  rise  in  their  seats  and  address  the  Chair. 

Mr.  Franchot  —  Now,  in  answer  to  the  question  of  Mr.  Marshall,  which  I 
was  glad  to  have  you  put,  although  not  in  parliamentary  form,  it  seems  to 
me  that  there  is  an  attempt  to  make  a  distinction  where  none  exists,  and  that 
it  will  result  in  nonplussing  the  courts,  and  it  still  further  adds  to  the 
elements  of  doubt,  confusion  and  uncertainty,  in  which  the  grant  of  home  rule 
powers  to  cities  is  enshrouded  in  this  proposal;  and,  still  further,  it  seems 
to  me  it  justifies  any  member  of  that  committee  in  dissenting  from  what  the 
majority  agreed  upon  ks  a  compromise. 
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I  feel,  80  strongly  the  necessity  of  meeting  what  is  admitted  to  be  the 
large  demand  for  the  grant  of  larger  powers  to  cities;  I  am  so  thoroughly 
convinced  that  the  only  method  by  which  existing  evils  complained  of  can 
be  obviated  is  by  such  a  broad  grant  of  power;  I  feel  so  strongly  the  jus- 
tice of  the  claim  of  the  great  city  of  New  York  that,  being  deprived  of 
commensurate  control  in  State  affairs,  it  therefore  should  be  conceded  a  large 
measure  of  control  over  local  affairs,  that  I  would  be  intellectually  un- 
faithful to  myself  if  I  could  lend  any  support  to  this  particular  proposal  now 
advanced  by  the  Committee  on  Cities. 

Mr.  Wickersham  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Wickersham. 

Mr.  Wickersham  —  For  the  purpose  of  removing  one  criticism  that  has  been 
made  to  a  part  of  this  section,  1  move  to  amend  section  4,  now  under  con- 
sideration, by  striking  out  on  page  6,  line  12,  the  words  *'  framework  of  its  " 
and  inserting  in  lieu  thereof  the  words  "  the  numbers,  power  or  method  of 
selection  or  removal  of  the  elected  officers  of  the  city ",  so  that  that  will 
read :  "  and  which  does  not  change  the  numbers,  power  or  method  of  selection 
or  removal  of  the  elected  officers  of  the  city  government  ". 

The  Chairman  —  Will*  you  be  good  enough  to  send  the  amendment  to  the 
desk  ? 

(The  amendment  is  sent  to  the  desk.) 

Mr.  Wickersham  —  I  move  that  amendment  to  the  section. 

Mr.  Parsons  —  May  we  have  it  reported  again  ? 

The  Chairman  ■ —  The  Secretary  will  read. 

The  Secretary  —  By  Mr.  Wickersham:  On  page  6.  line  12,  strike  out  the 
words  "  framework  of  its  "  and  insert  in  lieu  thereof  the  words  "  the  members, 
power  or  method  of  selection  or  removal  of  the  elected  officers  of  the  city  ". 

Tlie  Chairman  —  The  Chair  recognizes  the  delegate  from  Erie,  Mr.  O'Brian. 

Mr.  J.  L.  0*Brian  —  Mr.  Chairman,  I  was  one  of  the  members  of  this 
Convention  who  introduced  a  measure  of  home  rule  which  has  since  been 
termed  by  everybody  else  "  too  radical  ".  I  was  the  member  of  the  Cities 
Committee  and  of  the  subcommittee  to  frame  this  proposed  amendment,  and 
[  signed  the  majority  report.  I  feel  that  if  I  can  explain  to  this  Convention 
the  difficulties  that  the  committee,  including  myself,  sought  to  remove  in 
framing  this  proposal,  we  will  all  perhaps  get  a  clearer  idea  of  the  proposi- 
tion, and  it  may  be  that  we  can  improve  it. 

The  demands  which  were  made  of  the  Cities  Committee  were  three,  and 
the  demand  for  home  rule,  which  is  sometimes  very  vaguely  expressed, 
reduces  itself  to  three  demands:  First,  that  the  Legislature  be  prevented 
from  interfering  with  the  private  and  local  affairs  of  cities;  second,  that  ^'^-^ 
cities  themselves  be  given  the  power  of  making  their  own  charters,  so  far  as 
their  own  private  or  local  affairs  and  business  are  concerned;    and,  third,  4 

that  we  pass  some  amendment  which  will  reverse  the  present  rule  of  strict  ^ 

construction.  As  the  corporation  counsel  from  Syracuse  put  it,  every  time 
that  that  city  desired  to  commence  a  new  undertaking  he  looked  through  the 
city  charter  and  he  looked  through  the  Constitution  and  he  looked  through  ^ 

the  general  laws,  and  if  he  found  no  specific  authority  in  any  of  those  three  * 

documents,  then  he  knew  that  the  city  could  not  perform  that  necessary  un-  ^ 

dertaking,  but  must  go  to  the  Legislature  of  the  State.  The  demand  is  that 
this  rule  of  strict  construction  be  reversed. 
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I  am  in  support  of  the  proposition  before  the  House  because  I  honestly 
believe  that  it  does  meet  all  three  of  those  demands.  It  does  not  grant  so 
sweeping  a  measure  of  home  rule  as  I  myself  asked  for;  it  does  not  permit  a 
city  to  free  itself  entirely  from  State  control,  but  it  does  grant  to  cities,  as 
I  think  I  can  point  out  to  you,  a  practically  exclusive  grant  in  a  field  of  local 
control  where  now  and  where  in  the  past  the  chief  pinch  has  come  on  cities. 
It  does  reverse  the  rule  of  technical  construction,  and  it  does,  in  my  opinion, 
effectively  prevent  interference  by  the  Legislature  in  local  affairs. 

I  am  not  one  of  those  who  would  advocate  a  proposal  with  such  zeal 
that  he  would  be  blind  to  its  faults,  and  I  shall  be  perfectly  frank  in  pointing 
out  to  you  the  two  matters  in  this  proposal  which  I  think,  it  may  frankly 
be  said,  create  some  doubt  as  to  the  extent  of  the  power.  I  am  going  to  do 
that,  first,  because  those  defects  are  there,  if  they  are  defects;  and,  secondly, 
in  the  hope  that  this  Convention,  by  putting  its  mind  upon  those  two  propo- 
sitions, may  improve  the  proposal  of  the  Committee  on  Cities. 
Ko  member  of  the  majority  of  that  committee  believes  that  this  is  a  perfect 
document,  but  I  think  every  member  of  the  majority  believes  that  it  is  an 
adequate  and  satisfactory  reply  to  the  demands  of  the  cities  of  this  State  for 
home  rule.  And  I  think  I  can  demonstrate  to  you  now  that  this  grant,  and 
the  form  of  this  grant,  is  in  the  nature  of  a  direct  evolution  from  previous 
conditions  governing  charter-making  in  this  State,  and  that  there  is  nothing 
revolutionary  in  it. 

There  are  many  fallacies  urged  on  the  subject  of  "home  rule.  One  man 
would  have  you  believe  that  all  cities  should  be  governed  alike.  That  is  not 
only  in  itself  an  absurd  idea,  but  that  has  never  been  the  rule  in  the  State  of 
New  York.  The  cities  that  have  come  the  nearest  to  that  category  have  been 
cities  of  the  second  class,  under  their  admirable  so-called  uniform  charters; 
and  yet,  no  two  cities  of  the  second  class  are  governed  exactly  alike  because 
every  one  of  those  cities  has  come  to  the  Legislature  and  had  certain  ex- 
ceptions made  in  its  favor  from  the  control  of  the  original  uniform  charter 
for  cities  of  the  second  class. 

The  other  chief  fallacy  is  the  idea  that  plainly  exists  in  the  minds  of 
many  people  and  in  the  minds  of  some  members  of  this  Convention,  that 
the  Legislature  itself  makes  charters.  The  Legislature  grants  charters,  but  so 
far  as  I  am  aware,  the  Legislature  never  framed  a  charter  for  a  city.  The 
framing  of  charters  has  always  been  done,  in  the  first  instance,  at  home, 
either  by  some  group  of  individuals  who  got  together  or  by 
some  local  commission  or  by  the  corporation  counsel.  I  think  if  you  could 
see,  those  of  you  who  have  not  been  members  of  the  Legislature,  how 
charters  are  framed  and  passed  upon,  you  would  have  very  much  less  fear 
and  doubt  about  the  proposal  now  before  you. 

I  had  the  good  fortune  in  earlier  and  happier  days  to  be  a  member  of  the 
Legislature  and  to  sit  for  three  years  on  the  Committee  on  Cities  of  the 
Assembly  and  during  that  time  I  —  save  the  mark !  —  helped  grant  ten 
cities  in  this  State  their  charters.  Those  charters  consisted  of  large  pack- 
ages of  wood  pulp,  which  were  brought  down  here  by  the  local  member; 
he  was  asked  if  it  was  satisfactory  to  every  one;  if  he  said  that  it  was 
satisfactory,  the  Chairman  of  the  Committee  would  usually  read  the  charter 
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to  make  sure  there  was  no  dynamite  in  it  and  then  the  committee  would 
pass  it. 

If  the  charter  or  an  amendment  to  a  charter  was  introduced  by  soine 
unpleasant  individual  who  did  not  get  along  with  everybody,  why,  that 
charter  or  that  amendment  so  much  desired  by  the  people  at  home,  some- 
times would  not  get  far. 

Mr.   F.  Martin  —  Will  the  gentleman   yield  for  a  question? 

The  Chairman  —  Will  the  gentleman  yield? 

Mr.  J.  L.  O'Brian  — Yes. 

Mr.  F.  Martin  —  Is  that  true  of  the  Gaynor  charter,  where  Mayor 
tJaynor  prepared  a  charter  which  was  satisfactory  to  all  of  the  people  of 
the  city  and  which  he  tried  to  pass  through  the  Legislature  of  this  State? 

Mr.  J.  L.  O'Brian  —  Mr.  Chairman,  I  am  speaking  of  my  personal  experi- 
ence in  the  Legislature;  that  was  not  during  my  time,  sir.  My  point  is 
this,  that  charters  have  always  been  framed  in  the  localities.  They  have 
always  been  brought  down  here  to  the  Legislature,  and,  with  some  amend- 
ment on  the  part  of  some  interested  person  in  the  Legislature,  the  general 
run  of  events  has  been  to  have  the  charter  passed. 

There  is  nothing  revolutionary  in  the  idea  of  an  amendment  to  a  charter 
being  prepared  at  home  and  being  brought  down  to  the  Legislature  to  be 
nullified,  and  there  is  nothing  foolish  nor  absurd  in  that  idea.  The  evils 
that  have  surrounded  the  present  system  have  been  so 
adequately  set  forth  by  Senator  Foley,  by  Mr.  Franchot  and  by 
Mr.  Justice  O'Brian,  that  it  is  unnecessary  for  me  to  go  into  them.  The 
only  question  we  have  before  us  is  how  to  meet  these  demands  and  how 
to  take  care  of  cities  in  a  manner  which  will  conform  to  our  ideas  of 
preserving  the  sovereignty  of  the  State. 

The  proposed  grant  which  you  have  before  you  endeavors  to  accomplish 
that  result.  There  are,  broadly  speaking,  three  ways  in  which  you  may 
accomplish  that  result  of  granting  home  rule.  One,  as  alluded  to  by  Mr. 
Franchot,  is  to  simply  empower  the  Legislature  to  grant  to  cities  the  home 
rule  in  such  measure  as  they  may  see  fit.  That  can  scarcely  be  said  to  be  a 
constitutional  grant  of  home  rule,  and,  in  my  opinion,  that  does  not  answer 
the  demand  that  is  made,  and  properly  made,  by  cities. 

Another  method  would  be  to  grant  cities  outright  a  certain  amount  of 
control,  without  any  reference  to  legislative  control;  that  is  equally  objec- 
tionable to  many  people  because,  as  it  has  been  argued  over  and  over 
again,  that  might  enable  cities  to  become  provinces  within  the  State. 

How,  then,  can  we  make  the  grant,  giving  the  city  power  over  its  local 
affairs  of  business,  protecting  it  from  interference  in  that  field,  and  at  the 
same  time  reserving  to  the  Legislature  the  right  to  protect  the  sovereignty 
of  the  State. 

This  measure  has  been  called  a  compromise.  It  is  a  compromise  in  so 
far  as  it  is  neither  one  extreme  nor  the  other.  But  it  is  a  perfectly  sound 
working  principle  which  will  operate  and  which  I  believe  will  accomplish  the 
result.  If  you  grant  to  a  city  the  right  to  make  its  charter 
and  provide  that  that  charter  shall  then  be  submitted  to  the  Legislature 
for  such  approval  or  disapproval  as  the  Legislature  sees  fit,  you  are  giving 
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to  cities  nothing  but  what  they  have  to-day,  because  that  is  the 
situation  to-day.  If,  on  the  other  hand,  you  give  exclusively  to  cities  the 
right  to  initiate  charter  legislation,  subject  in  certain  particulars  to  no 
restrictions  except  the  general  laws  of  the  State,  subject  in  other  particulars 
to  nullification,  on  the  part  of  the  Legislature,  I  think  you  provide  an  adequate 
working  theory  on  which  your  plan  will  operate. 

In  doing  this,  there  are  manifest  difficulties  in  the  way,  and  the  first 
and  chief  difficulty  is  this:  How  are  you  going  to  define  the  field  of 
affairs  which  shall  be  exclusively  within  the  control  of  the  city,  subject 
to  general  laws  of  the  State?  How  are  you  going  to  define  the  field 
which  shall  be  left  to  the  State?  That  is  the  problem  that  underlies  every 
single  one  of  the  amendments  which  has  been  introduced  in  this  Convention, 
except  those  amendments  which  propose  to  authorize  the  Legislature  to  dele- 
gate these  powers,  and  which  I  do  not  consider  to  be  home  rule  proposals. 

The  measure  under  consideration  seeks  to  make  that  distinction,  and 
you  will  see  from  the  debate  which  has  already  taken  place  how  very  difficult 
it  is  to  meet  the  views  of  all  concerned.  For  example.  Senator  Foley  said 
this  morning  that  the  method  adopted  by  Mr.  Franchot,  the  enumeration  of 
powers  —  enumerating  those  that  are  in  the  city  and  those  that  are  in  the 
State  —  was  satisfactory  to  him.  Justice  O'Brien  says  that  the  vice  of  the 
present  bill  is  that  it  seeks  to  enumerate  certain  functions.  He  would  make  a 
simple  grant  of  home  rule,  leaving  those  matters  to  the  State  which  are  of 
concern  to  the  State,  and  those  matters  to  the  city  which  are  of  concern  to 
for  city.  From  that  viewpoint  this  is  an  ideal  method  of  granting  home  rule, — 
if  you  are  prepared  to  say  that  you  will  leave  to  the  courts  the  determination 
of  every  question  which  will  rise  on  such  a  grant  of  power,  and  if  you  are 
prepared  to  say  that  municipalities  of  the  State  shall  have  absolute  and 
unhampered  control  over  certain  local  afifairs,  without  any  impediment  on 
the  part  of  the  State  and  with  no  power  on  the  part  of  the  State  to  interfere 
with  those  affairs. 

The  measure  before  the  House  seeks  to  harmonize  on  no  illogical  basis  — 
it  seeks  to  harmonize  on  a  logical  basis  all  these  demands  by  recognizing 
that  there  are  certain  private  business  affairs  of  cities  which  concern  no  one 
else  in  the  State,  and  by  providing  that,  as  to  those  matters,  the  city  may 
make  amendments  to  its  charter  without  going  to  Albany  and  without  con- 
sulting anyone. 

Then,  over  and  beyond  that,  there  is  another  field  of  local  affairs  which, 
although  they  are  purely  affairs  of  that  city,  yet  may  affect  the  citizens 
of  that  city  in  an  objectionable  manner.  For  example,  it  might  be  that 
if  the  local  authorities  had  imlimited  power  to  modify  their  charter  as 
to  their  local  affairs,  they  would  seek  from  a  partisan  motive,  after  an 
administration  was  elected,  to  wipe  out  whole  departments  of  the  city 
government  and  create  whole  new  departments  of  the  city  government. 

The  Committee  on  Cities  believe  that  that  would  be  a  dangerous  power, 
and  they  therefore  have  provided  in  this  amendment  that  powers  which 
belong  in  that  category,  where  the  city  may  initiate  the  charter  amendment, 
that  kind' of  an  amendment  which  affects  the  framework  of  a  city  government 
must  be  submitted  to  Albany,  where,  unless  the  Legislature  acts  within  sixty 
days,  it  will  become  law. 
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Then  the  Committee  sought  in  the  last  place  to  reserve  to  the  State  clearly 
the  power  to  exercise  those  fiinctions,  which^  while  they  might  affect  a  particu- 
lar city,  were,  nevertheless,  matters  chiefly  of  State  concern. 

The  two  spots  in  this  bill  on  which,  if  you  boil  it  down,  the  main 
criticism  centers  is  the  use  of  the  words  "  framework  of  government " — 
that  phrase  is  the  one  which  has  been  attacked  by  all  the  speakers  who  have 
spoken  on  this  floor;  and  on  page  6  the  proposed  bill  provided  that  every 
amendment  which  related  to  Section  A,  that  is,  the  ipower  to  manage  bu- 
reaus and  departments  and  fix  salaries,  and  so  forth,  which  did  not  change 
the  framework  of  government,  but  which  concerned  the  fixing  of  compensa- 
tion and  management  of  bureaus,  etc.,  might  be  dealt  with  there  in  the  locality 
without  any  reference  to  Albany. 

The  attack  is  made  on  this  phraseology  on  the  ground  that  the.  ex- 
pression "framework  of  government"  is  a  new  and  novel  expression;  that 
it  may  mean  one  thing  and  it  may  mean  another,  and  to  offset  that  criticism, 
the  gentleman  from  New  York,  Mr.  Wickersham,  has  now  offered  an  amend- 
ment which,  offhand,  strikes  me  very  favorably,  by  providing  that  those 
amendments  to  a  charter  which  fall  within  this  grant  of  local  power,  but 
which  do  not  affect  the  numbers,  or  the  functions  of  departments,  or  the 
powers,  or  the  method  of  removing  elective  officers,  might  be  dealt  with  in  the 
locality,  but  other  matters  would  have  to  be  submitted  to  Albany  for  nullifi- 
cation if  the  Legislature  chose  to  act. 

If  anyone  in  this  Committee  can  suggest  any  other  phrase  that  will  ac- 
complish the  result  which  the  Committee  on  Cities  aims  at,  I  am  sure  if  that 
phrase  is  bettor,  it  will  help  this  bill  and  it  will  remove  one  of  the  elements 
which  I  am  frank  to  say  does  to  a  certain  extent  present  some  doubt  in  the 
matter  of  construction. 

There  is,  I  would  have  you  believe,  gentlemen,  no  such  multitude  of  per- 
plexing legal  questions  bristling  in  this  bill,  as  you  might  have  been  led 
to  believe.  The  answers  to  these  two  questions  the  one  I  have  just  asked  and 
the  one  I  am  about  to  ask,  solve  practically  all  of  these  legal  questions  that 
have  thus  far  been  raised. 

The  other  legal  question  on  which  I  will  ask  the  Convention  to  place  its 
attention  is  the  use  of  the  word  "  government "  in  line  4  of  page  3,  and  if  any 
member  of  this  Convention  can  suggest  a  clearer  expression  of  what  the  Com- 
mittee intended  to  say,  I  am  sure  the  Committee  will  be  glad  to  have  that 
suggestion.  But,  let  me  state  first  what  the  Committee  on  Cities  was 
endeavoring  to  do.  The  Committee  was  endeavoring  to  place  within  the 
scope  of  local  action  the  control  of  all  affairs,  business  and  property  of  the 
city  which  concerned  the  city  alone,  and  it  intended  to  leave  to  the  Legislature 
the  power  by  special  act,  subject  to  the  suspensive  veto,  to  affect  a  city  in  a 
matter  wliich  would  be  primarily  of  State  concern,  as  a  State,  as  distinguished 
from  a  matter  of  local  concern.  In  my  opinion  as  a  lawyer,  the  Committee 
succeeded,  and  I  see  no  such  mare's  nest  as  the  preceding  speakers  have  seen. 
For  this  reason:  That  we  start  this  grant  with  a  grant  of  exclusive  powers 
to  cities,  so  far  as  their  property,  business  and  local  affairs  are  concerned. 

When  we  come  to  the  Legislature  we  say  that  laws  relating  to  the  govern- 
ment of  cities,  applying  to  all  the  cities  of  the  State,  and  so  forth,  and  not 
within  the  powers  granted  to  cities  by  this  article,  are  defined  as  special  laws. 
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The  preceding  speaker  will  have  you  believe  that  when  the  Committee  wrote 
that  expression  "government  of  cities"  that  instanter  they  blotted  out  ^he 
exclusive  constitutional  grant  of  powers  to  cities  they  had  already  made, 
whereas,  in  my  opinion,  the  contrary  is  the  case. 

The  old  Constitution,  in  defining  laws,  .used  the  words  "property,  affairs 
or  government  of  cities."  We  took  out  of  that  expression  "  affairs  and  prop- 
erty "  and  placed  them  over  within  the  exclusive  control  of  the  city,  leaving 
to  the  Legislature  whatever  was  included  in  the  word  "  government,"  and  not 
included  in  the  exclusive  grant  which  we  have  just  made  to  the  city. 

In  my  opinion,  the  test  is  this.  Are  there  any  functions  of  government 
which  are  not  clearly  the  private  affair  and  business  of  the  city?  If  there 
are,  and  there  certainly  are,  those  are  the  functions  of  government  which  are 
left  in  the  State  to  be  exercised  by  special  law;  and  I  believe  that  a  canon 
of  interpretation  which  the  courts  would  apply  in  construing  this  section 
would  be  found  in  the  fact  that  by  Constitution  we  grant  to  cities,  in  express 
terms,  subject  to  the  general  laws  of  the  State,  those  powers  over  their  business 
and  property  and  local  affairs,  and  the  courts,  in  my  opinion,  would  be  bound 
to  so  hold — 

Mr.  Donnelly  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  question? 

The  Chairman  —  Will  the  gentleman  yield  to  Mr.  Donnelly  for  a  question? 

Mr.  0*Brian  —  Certainly. 

Mr.  Donnelly  —  Do  you  understand  the  term  "  business  "  modifies  "  affairs," 
or  do  you  understand  it  to  mean,  as  you  just  expressed  it,  "  business,  property 
and  local  affairs  ?  " 

As  I  view  this  language  used  in  this  amendment,  it  would  seem  that  the 
courts  might  construe  that  the  term  "  business  and  local  affairs  "  would  mean 
business  affairs  and  local  affairs,  whereas  if  it  is  modified  to  read  "  its  own 
property,  its  own  business  and  local  affairs,"  then  there  would  be  no  doubt 
upon  the  subject,  just  as  you  have  expressed  it.  What  is  your  construction 
upon  that? 

Mr.  O'Brian  —  My  construction  of  it  is  this,  simply  what  I  have  already 
said :    I  do  not  think  that  the  phraseology  that  you  have  cited  would  change  it. 

I  am  simply  trying  to  have  the  Convention  understand  the  diflSculty  which 
presented  itself  to  the  Committee,  and  I  say  that  I  believe  that  this  use  of 
the  word  "government,"  when  it  is  limited  by  saying  that  government  not 
within  the  powers  already  granted  to  cities,  clearly  makes  the  distinction  and 
clearly  marks  both  the  State  and  the  municipal  lines. 

Mr.  Cobb  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  question  ? 

The  Chairman  —  Will  the  gentleman' yield  to  Mr.  Cobb  for  a  question? 

Mr.  O'Brian — Certainly. 

Mr.  Cobb  —  I  do  not  know  as  I  can  make  myself  heard  across  this  space. 
Under  this  provision  on  page  3,  which  permits  the  State  to  pass  special  laws 
relating  to  the  government  of  cities,  would  they  have  a  right  to  pass  a  law 
amending  the  charter  of  a  city? 

Mr.  0*Brian  —  In  my  opinion,  no. 

Mr.  Cobb  —  Then,  suppose  that  a  charter  of  a  city  trenched  upon  a  sub- 
ject that  touched  the  interests  of  tlie  State,  as  in  the  matter  of  public  health, 
for  instance,  would  the  State  have  a  right  to  pass  a  law  that  would  affect 
or  amend  the  charter  in  that  respect? 
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Mr.  O'Brian  —  Mr.  Chairman,  you  mean,  Mr.  Cobb,  would  the  State  have 
the  power  to  pass  a  law  — 

Mr.  Cobb — ^A  special  law. 

Mr.  O'Brian  —  It  would,  in  my  judgment. 

Mr.  Cobb  —  Then,  if  it  amounted  to  an  amendment  of  the  city's  charter, 
the  city  has  not  exclusive  right  to  amend  its  own  charter. 

Mr.  O'Brian  —  On  that  construction,  you  are  correct,  because  that  is  a  mat- 
ter —  solely  because  that  is  a  matter  primarily  of  State  concern. 

Mr.  Cobb — ^Where  is  that  — 

The  Chairman  —  The  gentleman  will  address  the  Chair. 

Mr.  Cobb  —  Certainly.  Mr.  Chairman,  will  the  gentleman  yield  for  another 
question  ? 

Mr.  O'Brian  —  Certainly. 

Mr.  Cobb — Where  is  that  distinction  which  you  now  make;  where  is  it 
contained  in  this  law,  and  by  what  language? 

Mr.  O'Brian  —  Because,  as  I  have  already  stated.  The  word  "  government  " 
can  and  does  include  something  in  addition  to  local  affairs,  and  —  local  prop- 
erty, business  affairs,  of  cities,  and  it  does  include  such  matters  as  you  men- 
tion, matters  of  health,  matters  of  education,  matters  of  punishment  for  crime, 
and,  therefore,  under  this  clause,  the  Legislature  would  have  the  right  to  pass 
special  laws  which  might  have  the  effect  of  amending  a  city  charter. 

Mr.  Cobb  —  Mr.  Chairman,  may  I  ask  a  further  question? 

The  Chairman — ^Will  the  gentleman  yield  for  a  further  question? 

Mr.  O'Brian  —  Certainly. 

Mr.  Cobb  —  The  word,  or  the  language  used  on  page  3  is  that  they  may 
pass  laws  relating  to  the  government  of  cities.  I  do  not  see  as  it  makes 
any  distinction  or  classification  as  to  the  kind  of  laws.  The  word  **  govern- 
ment "  refers  to  the  government  of  cities. 

Mr.  O'Brian  —  Mr.  Chairman. 

Mr.  Franchot  —  Mr.  Chairman,  will  the  gentleman  yield? 

The  Chairman  — ^Will  the  gentleman  yield  to  Mr.  Franchot  ? 

Mr.  O'Brian  —  Certainly. 

Mr.  Franchot  —  I  think  I  have  caught  Mr.  Cobb's  point.  In  answer  to  the 
question  by  Mr.  Cobb,  if  you  turn  to  page  5,  subdivision  6, — 

Mr.  Cobb — ^What  subdivision 

Mr.  Franchot  —  Subdivision  6,  you  will  find  the  words  "  the  power,  as  here- 
inafter provided,  to  amend  its  charter  or  any  local  or  special  law  relating  to 
his  property,  business  or  local  affairs  of  cities".   Now,  that  power  — 

Mr.  Cobb  —  The  words  "  of  cities  "  do  not  appear  on  my  copy. 

Mr.  Franchot  —  It  ends  with  "  local  affairs  ". 

Mr.  Cobb— Yes. 

Mr.  Franchot  —  That  goes  back  to  the  controlling  language  on  page  4, 
"  Such  power  shall  be  deemed  to  include  among  others ".  Now,  it  was  the 
opinion  of  the  committee,  not  mine,  that  in  subdivision  6,  the  power  to  amend 
the  charter  was  only  power  to  amend  it  in  so  far  as  it  related  to  the  prop- 
erty, business  and  local  affairs  of  the  city. 

Mr.  Cobb— Well,— 

Mr.  Franchot  —  In  other  words,  the  words  "  related  to  its  property^  busi- 
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ness  or  local  aflFairs  "  and,  as  a  matter  of  grammatical  construction  on  the 
part  of  the  majority  of  the  Committee,  qualified  the  word  "  charter  "  as  well 
as  the  local  or  special  laws.  In  my  opinion  it  does  not,  but  that  was  the 
intention. 

Mr.  Cobb  —  Mr.  Cliairman. 

The  Chairman  —  Mr.  O'Brian  has  the  floor.    Do  you  yield  ? 

Mr.  O'Brian  —  Yes,  I  am  glad  to. 

Mr.  Cobb  —  Mr.  Chairman,  I  am  simply  trying  to  get  information  and 
perhaps  I  am  a  little  slow  in  understanding.  But,  I  can  conceive,  Mr.  O'Brian, 
that  a  law  that  related  to  the  property,  business  or  local  affairs  of  a  city, 
might  also  have  a  relation  to  the  public  affairs  of  the  State. 

Mr.  O'Brian— Yes. 

Mr.  Cobb  —  Mr.  Chairman,  and  that  the  State  might  have  an  interest,  and 
there  might,  if  that  happened,  be  some  conflict  between  the  two  provisions. 
That  is  what  I  am  trying  to  have  made  clear. 

Mr.  O'Brian  —  Mr.  Chairman,  I  can  only  repeat  what  I  have  already  said. 
Senator  Cobb  is  quite  correct  in  his  inference  that  there  is  no  explicit  lan- 
guage setting  forth  the  distinction  to  which  he  referred.  It  is  simply  a  matter 
of  interpretation  of  those  phrases. 

Mr.  Wickersham — ^Will  the  gentleman  yield  for  a  question? 

The  Chairman — ^Will  the  gentleman  yield  to  Mr.  Wickersham  for  a  ques- 
tion? 

Mr.  O'Brian  —  Certainly. 

Mr.  Wickersham — ^Would  not  a  substitution  for  the  language  under  dis- 
cussion, on  page  3,  the  language  in  italics,  of  the  following  language,  x;or- 
rectly  impart  the  thought  of  the  framer  of  the  measure,  and,  perhaps,  some- 
what more  clearly  elucidate  the  idea  ? 

Mr.  D.  Nicoll— What  page? 

Mr.  Wickersham  —  Page  3,  in  lieu  of  the  italics,  beginning  on  line  3,  and 
running  down  to  the  end  of  line  7,  insert  instead  the  words  "  laws  not  within 
the  powers  of  cities  granted  by  this  article  and  not  affecting  the  govern- 
ment of  cities  in  matters  of  general  State  concern  or  applying  to  less  than 
all  the  cities  of  the  State,  without  classification  of  distinction,  are  defined 
for  the  purposes  of  this  section  as  special  city  laws  ". 

I  ask  the  gentleman  from  Buffalo  whether  that  phrase  would  not  per- 
haps more  clearly  define  the  idea  than  the  words  in  italics.  I  intend  to  offer 
it  as  an  amendment  at  the  appropriate  time. 

Mr.  J.  L.  O'Brian  —  Will  you  kindly  read  that  again?  I  did  not  hear  the 
first  part  of  it. 

Mr.  Wickersham — "Laws  not  within  the  powers  of  cities  granted  by  this 
article  and  not  affecting  the  government  of  cities  in  matters  of  general  State 
concern  but  applying  to  less  than  all  the  cities  of  the  State  without  classifi- 
cation or  distinction  are  defined  for  the  purposes  of  this  section  as  special 
city  laws." 

Mr.  Franchot  —  Mr.  Chairman,  will  the  delegate  yield  ? 

Is  not  the  word  "  not  "  misplaced. 

Mr.  Wickersham  —  That  word  is  misplaced. 

Mr.  J.  L.  O'Brian  —  Mr.  Chairman,  with  the  word  "  not "  stricken  out,  that 
phraseology  exactly  expresses  my  own  view  of  this  measure  and,  personally, 
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1  am  very  glad  tliat  that  suggestion  is  made.  I  am  simply  trying  to  place 
before  the  Convention  the  difficulties  which  present  themselves  to  the  Com- 
mittee. If  these  two  difficulties  can  be  removed,  that  is  to  say,  if  the  word 
*'  framework  "  can  be  replaced  by  a  more  explicit  phrase  and  if  this  defini- 
tion can  be  made  more  accurate  by  explicit  language,  I  can  see  very  little 
grounds  for  objection  to  the  phraseology  of  this  measure. 

Mr.  Low  —  Mr.  Chairman. 

The  Chairman  —  Will  the  gentleman  yield  to  Mr.  Low? 

Mr.  Low  —  May  I  ask  the  Clerk  to  read  the  language  of  that  proposed 
amendment?    I  did  not  hear  it.    Perhaps  Mr.  Wickersham  will  read  it. 

The  Chairman  —  Will  Mr.  Wickersham  again  read  the  proposal  for  the 
benefit  of  Mr.  Low? 

Mr.  Wickersham  —  If  the  delegate  will  yield  for  a  moment,  even  though 
it  is  out  of  order,  because  we  are  technically  discussing  Section  4.  I  will  offer 
this  as  an  amendment  to  Section  3.    I  indicate  where  it  is  to  be  put  in. 

The  Chairman  —  If  there  is  no  objection,  the  Secretary  will  read  the  amend- 
ment. 

The  Secretary  —  Page  3,  lines  3  to  7 :    "  Laws  not  within  the  powers  — 

Mr.  Wickersham  (interrupting)  — Mr.  Chairman,  it  may  not  be  noted 
there  but  it  should  read  to  strike  out  the  words  in  italics  and  insert  in  lieu 
thereof  the  words  which  the  Clerk  is  about  to  read. 

The  Secretary  —  Page  3,  lines  3  to  7,  strike  out  the  words  in  italics  and 
insert  in  place  thereof  the  following:  "Laws  not  within  the  powers  of  cities 
granted  by  this  article,  and  affecting  the  government  of  cities  in  matters  of 
general  State  concern  but  applying  to  less  than  all  the  cities  of  the  State 
without  classification  or  distinction  are  defined  for  the  purposes  of  this  sec- 
tion as  special  city  laws." 

The  Chairman  —  Continue,  Mr.  O'Brian. 

Mr.  J.  L.  O'Brian — ^Mr.  Chairman,  as  a  matter  of  offhand  opinion,  I  think 
that  that  amendment  would  meet  the  point  which  was  raised  and,  in  my 
personal  view,  makes  this  bill  very  much  clearer.  Under  the  bill  as  thus 
amended,  as  I  read  it,  the  sole  power  of  initiating  changes  in  a  city  charter 
would  rest  within  the  city  itself.  The  Legislature  could  not  interfere  with 
that  power  to  the  extent  of  initiating  any  legislation  affecting  a  city,  except 
that  where  the  exercise  of  the  power  on  the  part  of  the  Legislature  was  sub- 
stantially a  matter  of  State  concern,  the  Legislature  might  act,  subject  to 
the  suspensive  veto  of  the  city. 

When  I  speak  of  the  Legislature  making  charters  and  passing  amend- 
ments, I  certainly  would  not  wish  to  criticise  the  action  of  any  member  of 
the  Legislature.  The  Cities  Committees  of  both  Houses  of  the  Legislature, 
with  the  sole  exception  of  the  Committees  on  Judiciary,  are  the  hardest- 
worked  men  in  those  houses.  As  Senator  Foley  said,  they  are  swamped  with 
work  to-day.  They  have  been  for  years.  They  have  tried  to  extricate  them- 
selves from  this  plight  by  making  general  grants  of  power,  and  that  is 
something  that  seems  to  have  been  entirely  lost  sight  of  in  this  discussion. 
Iji  the  first  place,  in  1913,  the  Legislature  enacted  what  was  commonly  called 
the  "  Home  rule  act  for  cities."  It  never  became  operative  because  it  con- 
tained certain  conditions  on  the  method  of  its  operation  which  so  crippled  it 
that  it  never  became  of  any  great  value.  But  it  is  worth  the  attention  of 
the   Convention    to   know   that    the   Lepi  "'"*"""    when   it   set    out   on   its 
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effort  to  confer  home  rule  used  almost  the  identical  language  used  in  this 
Proposed  Constitutional  Amendment:  **  Every  city  is  granted  power  to  regu- 
late, manage  and  control,  its  property  and  local  affairs  and  is  granted  all  the 
rights,  privileges  and  jurisdiction  necessary  or  proper  for  carrying  such 
powers  into  execution." 

Then  the  legislature  last  year  embarked  upon  another  endeavor  to  satisfy 
the  claints  of  the  cities  of  the  State,  and  they  enacted  for  the  use  of  the 
cities  of  the  second  and  third  classes  the  so-called  ^'optional  charter  bill", 
which  provided  five  city  form  of  charters,  with  the  right  of  the  people  in  the 
locality,  by  using  the  initiative  with  the  petition,  to  get  plans  of  government 
before  the  people.  This  optional  charter  bill  has  already  gone  into  active 
operation,  into  too  active  operation,  Mr.  Chairman,  in  certain  cities  of  the 
State. 

That  brings  me  to  the  discussion  of  one  feature  of  the  amendment  which 
is  before  us  on  which  I  would  like  the  attention  of  the  House.  This  feature 
is  not,  in  my  opinion,  an  essential  part  of  the  scheme  presented.  The  scheme 
presented  is  ''  Initiative  in  the  city,  subject,  except  as  to  certain  changes  in 
city  charters,  to  nullification  by  the  action  of  the  Legislature."  In  addi- 
tion to  this  power  of  amendment,  we  must  make  some  provision  for  granting 
new  charters  to  cities.  The  proposed  amendment  provides  that,  as  to  new 
cities,  and  they  come  into  existence  very  slowly,  the  Legislature  shall,  as 
now,  prescribe  the  initial  form  of  government.  But,  once  those  new  cities 
are  organized,  all  the  powers  granted  in  this  proposed  amendment  vest 
in  them.  What  are  we  going  to  do  about  cities  which  not  only  desire  to 
amend  their  charters,  but  which  desire  to  provide  themselves  with  new 
charters.  We  have  deprived  the  legislature,  in  this  amendment,  of  thb 
power  to  grant  charters  to  cities  now  existing.  The  question  therefore  is, 
first,  where  shall  we  vest  the  power  to  prepare  the  revision  of  such  exist- 
ing charters;  and,  secondly,  in  what  way  shall  we  saf^uard  the  operation 
of  that  power f  One  method  would  be  the  method  adopted  in  the  optional 
city  plan,  namely,  that  whenever  in  cities  of  less  than  twenty  thousand, 
ten  per  cent,  of  the  inhabitants  file  a  petition  demanding  a  vote  upon 
one  of  the  five  optional  forms  of  government,  by  filing  that  petition  they 
have  the  right  to  have  a  vote.  If  that  particular  plan  is  voted  down,  they 
may  file  another  petition  and  have  another  vote;  and  if  that  is  voted  down, 
they  may  file  another  petition  for  the  third  plan  and  have  another  vote. 
The  result  of  that  is,  I  am  informed,  that  in  the  city  of  Cohoes  they  have 
voted  on  tuQO  different  plans,  at  two  expensive  city  elections,  between  the 
months  of  November  of  last  year  and  the  first  of  June  of  this  year.  Now 
that  is  one  method  for  initiating  your  revision  of  a  charter,  namely,  allowing 
the  inhabitants  or  a  certain  proportion  of  the  inhabitants  of  cities  to  file  a 
written  demand. 

Another  method  would  be  to  leave  it  to  the  Legislature  to  determine  how 
often  cities  should  have  an  opportunity  to  revise  their  charters.  If  we  are 
to  be  consistent,  that  plan  is  objectionable,  because  we  are  seeking  to  leave 
the  power  and  the  discretion  as  to  matters  of  local  government  with  the 
locality,  uncontrolled,  so  far  as  possible. 

Mr.  Frahchot — ^^Will  the  gentleman  yield? 

The  Chairman  —  Will  the  gentleman  yield  ? 

'Mr.  J.  L.  O'Brian  —  Certainly. 
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Mr.  Franchot  —  Is  it  not  true  that  under  the  provisions  on  page  5  of  thb 
Proposed  Amendment  legislative  action  will  be  necessary  in  order  to  permit 
the  exercise  of  the  so-called  elections  thereby  conferred? 

Air.  O'Brian  —  What  fines  do  you  refer  to? 

Air.  Franchot  —  I  am  referring  to  the  provisions  on  page  5,  line  6  and  down 
to  and  including  line  3  on  page  6.  The  question  arises  in  my  mind,  who  is 
going  to  provide  for  the  election,  the  nomination  and  the  various  detailed 
provisions  which  certainly  will  be  necessary  in  order  that  the  provisions  of 
this  paragraph  may  be  carried  into  effect?  It  is  left  to  the  Legislature,  is  it 
not,  under  this  plan? 

Mr.  J.  L.  (yBrian  —  Mr.  Chairman. 

The  Chairman  —  Mr.  0*Brian. 

Mr.  J.  L.  CKBrian  —  I  have  not  that  same  distrust  of  the  Legislature  that 
many  have,  and  I  suppose  we  will  have  to  leave  it  to  the  common  sense  of  the 
Legislature  to  provide  by  general  law  a  method  which  shall  be  operative  in 
all  cities.  But,  the  point  that  I  was  making,  or  rather  the  point  I  was  going 
to  make,  is  that  after  considering  these  various  methods  of  putting  a 
charter  revision  plan  into  operation,  the  cities  did  adopt  —  and,  in  my  opinion, 
sensibly  adopted  —  the  plan  provided  by  the  Constitution  of  the  State  of  New 
York,  by  deciding  that  every  eight  years  there  should  be  submitted,  begin- 
ning in  1016,  to  each  city  the  question.  Shall  there  be  a  commission  to  revise 
the  charter  of  the  city?  Now  the  cities  that  do  not  want  charter  revision  will 
not  have  charter  revision.  Cities  that  do  need  charter  revision  will  have 
the  privilege  every  eight  years  —  not  eight  times  a  year  but  every  eight 
years  —  of  voting  **  Yes "  or  **  No "  on  that  question.  Then,  in  the  year 
following,  the  charter  commissioners  themselves  are  to  be  elected,  and  I 
assume  that  those  men,  in  the  ordinary  run  of  human  events,  will  state 
when  they  are  candidates  what  plans  of  charter  revision  they,  respectively, 
favor.     They  will  run  on  platforms.    They  will  be  elected. 

The  charter  will  then  be  made  in  the  open  in  the  locality  and  the  following 
year  —  either  one  year  later  or  by  a  special  election  held  before  the  year 
elapses,  the  people  of  the  community  will  have  the  right  to  vote  upon  the 
charter.  The  charter  then  is,  like  the  charter  amendments  which  affect  the 
framework  of  government,  submitted  to  the  Legislature  for  action,  without 
the  power  on  the  part  of  the  Legislature  to  amend  it  in  part  or  to  repeal  it 
in  part.  In  other  words,  gentlemen,  certain  amendments  can  be  made  to  this 
plan  which  you  have  before  you  without  affecting  the  framework  of  this  plan, 
but  if  you  should  give  the  Legislature  power  to  modify  or  repeal  or  amend 
a  part  of  a  charter  or  a  charter  amendment,  you  would  nullify  the  whole  grant 
of  power  and  leave  the  situation  exactly  as  it  is  to-day. 

Mr.  Franchot  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  question? 

The  Chairman  —  Will  the  gentleman  yield? 

Mr.  J.  L.  O'Brian — Certainly. 

Mr.  Franchot  —  If  you  carry  out  the  analogy  to  the  method  of  amending 
the  State  Constitution  or  the  calling  of  a  State  Convention  for  amending 
the  Constitution,  you  would  permit  the  legislative  body  of  the  State,  would 
you  not,  to  submit  it  to  the  people,  in  between  times,  whether  or  not  they 
desired  a  general  revision  of  their  charter? 

Mr.  J.  L.  O'Brian  —  Mr.  Chairman,  if  the  Convention  should  choose  to 
amend  its  part  of  this  plan  to  that  effect,  it  would  '^'^*  -*^^t  the  general 
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scheme  of  the  amendment.  Personally,  I  should  strongly  object  to  it.  I  have 
the  old-fashioned  notion  that,  once  the  people  have  elected  to  do  certain  things 
under  a  form  of  government  and  made  their  choice,  they  should  be  made  to 
abide  by  it,  for  a  short  time,  at  any  rate.  I  do  not  believe  it  essential 
to  charter-making  powers  that  every  year,  or  two  or  three  times  a  year, 
municipalities  should  be  exposed  to  the  trouble  of  revising  charters  and  mak- 
ing new  charters  for  cities. 

That  brings  me  to  another  strong  point  in  this  measure.  This  measure, 
you  will  observe,  gentlemen,  unlike  most  of  the  measures  presented,  does  not 
start  all  the  cities  of  the  State  off  by  a  mandatory  law  providing  for  their 
making  of  charters.  It  leaves  it  to  the  people  of  the  cities  to  decide  whether 
or  not  they  need  a  charter  revision.  If  they  do  not  desire  it,  they  need  not 
have  it.     That  conforms  to  my  views. 

Now,  I  have  been  asked  on  the  floor,  informally,  Mr.  Chairman,  whether 
these  eight  years  are  not  too  long  a  period,  and  also  whether  these  eight  years 
are  not  too  short  a  period.  One  member  of  this  House  would  have  it  left, 
he  tells  me,  so  that  cities  every  twentieth  year  might  decide  whether  or  not 
they  would  revise  the  charter.  Another  member  told  me  this  morning  that 
he  thought,  as  Mr.  Franchot  has  said,  that  any  time  the  people  desired  to 
have  a  vote  they  should  have  the  right  to  have  a  vote  and  put  this  plan 
to  operation.  Now,  the  Committee  have  considered  all  of  these  alternatives 
and,  so  far  as  their  poor  judgment  is  concerned,  they  have  fixed  on  eight 
years  as  a  proper  period. 

That  is  partly  for  this  reason.  If  you  fix  the  period  you  must  have  it  in 
cycles  of  four,  in  the  view  of  the  committee.  This  next  year,  1016,  would  be 
a  presidential  year.  The  people  would  vote  not  on  their  charter,  but  on  the 
question  of  whether  or  not  they  desired  to  revise  the  charter.  Then  the  year 
following,  the  off  year,  the  odd-numbered  year,  they  would  vote  upon  the 
question  of  whom  they  would  select  for  the  purpose  of  revising  their  charter. 

In  the  talk  that  has  been  had  in  criticism  of  this  measure  there  are  certain 
features  of  it  that  I  think  have  been  entirely  obscured.  Ihis  plan  does  do 
certain  things.  In  my  opinion  it  is  the  natural  evolution  of  the  present 
system  of  charter-making  and  charter-granting,  as  now  in  practice,  exercised 
by  the  Legislature  of  the  State  of  New  York.  It  does  make,  in  my  opinion  — 
and  I  cannot  make  that  too  emphatic — an  exclusive  grant  of  power  to 
cities  in  their  local  affairs,  and  if  I  did  not  believe  that  I  could  not  support 
this  amendment. 

Mr.  Schurman  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  question  ? 

The  Chairman  —  Does  the  gentleman  yield? 

Mr.  J.  L.  O'Brian  —  Certainly. 

Mr.  Schurman  —  I  should  like  to  ask  a  question  on  that  point.  I  under- 
stand the  exclusive  grant  of  functions  made  for  cities,  in  the  first  paragraph 
of  section  4  cannot  be  interfered  with  by  the  Legislature  by  special  law.  How 
far  do  you  consider  that  such  interference  is  possible,  by  virtue  of  the  phrase 
"  subject  to  the  Constitution  and  to  the  general  laws  of  the  State  "  ?  That 
is  the  point  to  which  Mr.  Franchot  referred. 

Mr.  J.  L.  O'Brian — Mr.  Chairman,  so  far  as  I  am  aware,  every  proposition 
on  home  rule,  excepting  always  the  propositions  for  legislative  home 
rule,  made  their  grants  subject  to  this  same  limitation  of  the  Constitution 
and  the  general  laws.    I  believe  the  cities  will  be  practically  immune  from 
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interference.  May  I  say  right  here  that  what  has  bothered  the  cities  of 
this  State,  what  has  brought  about  this  cry  for  home  rule  has  not  been  the 
interference  of  the  Legislature  in  matters  of  large '  import ;  it  has  been  the 
trifling  matters  —  first,  the  interference  of  the  Legislature  in  trifling  matters-, 
and,  second,  the  difficulty  of  the  city  in  trifling  matters  to  get  justice  from 
the  Legislature.  I  think  the  city  is  amply  protected  under  the  phrase  "gen- 
eral laws  ",  because  it  would  be  practically  impossible  to  frame  a  general  law 
of  the  kind  here  defined  which  would  apply  equally  to  all  the  cities  of  the 
State  and  which  would  do  a  serious  injustice  to  one  or  more. 

Mr.  Schurman  —  Then  I  understand  if  the  Legislature  desires  to  interfere 
with  a  city  of  the  State  in  regard  to  the  subject  of  a  department  on  bureau 
or  the  salaries  of  the  officers  in  that  city,  it  would  lead  to  pass  a  general  law 
applicable  to  all  the  cities  of  the  State  with  reference  to  such  departments, 
bureaus  and  salaries? 

Mr.  J.  L.  O'Brian — That  is  my  understanding,  Mr.  Chairman,  as  the 
measure  is  now  amended  —  under  the  Proposed  Amendments  ofl'ered  by  the 
delegate,  Mr.  Wickersham. 

Mr.  E.  N.  Smith  —  May  I  ask  a  question,  Mr.  Chairman? 

The  Chairman  —  Will  the  gentleman  yield? 

Mr.  O'Brian  — Yes. 

Mr.  E.  N.  Smith  —  The  power  is  granted  in  subdivision  6  on  page  5  to  a 
city  to  amend  its  charter.  I  would  like  to  ask,  in  the  amendment  of  a  charter, 
can  a  city  adopt  a  charter,  taking  to  itself  powers  not  within  the  general 
grant  as  contained  in  the  proposed  amendment? 

Mr.  O'Brian  —  Mr.  Chairman,  in  my  opinion,  the  city  cannot  acquire  such 
powers. 

Perhaps  I  should  say  a  word  on  section  6. 

Subdivision  a  cites  a  certain  specific  field  of  powers,  such  as  control  of 
salaries  and  organization  of  departments. 

Subdivision  h  grants  the  power  to  amend  its  charters.  Reading  this  section 
as  a  whole  I  have  no  doubt  whatever,  in  my  own  opinion,  that  subdivision  h  is 
not  a  grant  of  substantive  power,  by  which  the  city  can  reach  out  and  take  to 
itself  other  powers  than  those  here  conferred,  but  subdivision  h  is  intended  to 
confer  what  a  lawyer  would  call  the  objective  power  on  a  city,  the  power 
to  provide  the  amendment  by  which  the  substantive  power  shall  be  exercised. 

This  proposed  amendment,  gentlemen,  has  very  distinct  merits.  You  may 
criticize  it,  you  may  think  it  does  not  go  far  enough.  Certainly  I  know  of  no 
one  who  thinks  it  goes  too  far,  but  it  is  a  sound  working  hypothesis.  It 
does  give  to  the  city  exclusive  initiatory  power.  It  does  do  another  thing, 
and  I  wish  to  emphasize  that  very  seriously.  At  the  present  time,  what 
troubles  the  cities  is  not  that  the  Legislatures  are  unjust,  not  that  Legisla- 
tures are  unfriendly,  but  it  is  this  fact:  That  when  the  city  desires  to 
make  a  modification  of  a  minor  character  in  its  own  instriunent  of  govern- 
ment, it  must  come  to  Albany,  make  its  fight  at  Albany,  and  it  must  over- 
turn the  indifl'erence  of  the  Legislators  —  and  I  use  that  word  in  no  invidi- 
ous sense.  When  I  was  a  member  of  the  Cities  Committee,  how  much  did  I 
know  about  the  city  affairs  of  the  city  of  Corning  and  the  city  of  Painted 
Post  —  how  many  policemen  they  ought  to  have,  and  how  many  firemen 
they  ought  to  have?  I  was  obliged  to  make  such  investigation  as  I  could 
and  take  somebody's  word  for  it.    Now,  when  a  city  desires  a  modification 
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in  these  minor  particulars,  under  the  present  existing  arrangement  in  the 
State,  the  city  comes  down  here  and  rolls  a  stone  uphill;  it  has  to  overturn 
the  indifference,  the  ignorance  of  Legislators  as  to  conditions  in  that  city. 

Under  this  amendment,  gentlemen,  that  process  would  be  absolutely  re- 
versed, and  when  Mr.  Judge  O'Brien  spoke  this  morning  of  the  shortcomings 
of  the  idea  of  nullification,  as  he  called  it,  he  overlooked  the  fact  that  by  this 
scheme  of  nullification,  you  place  the  benefit  of  the  doubt  to  the  side  of  the 
city.  You  transfer  from  the  city  the  burden  of  proof  to  the  Legislature. 
The  city  frames  its  amendment,  and  if  it  affects  the  number  of  its  elec- 
tive officers,  it  sends  it  to  Albany,  and  if  the  Legislators,  acting  through  their 
Cities  Committee,  do  not  act  within  sixty  days,  the  measure  becomes  law. 

Now,  under  this  proposed  amendment,  I  disagree  with  Senator  Foley  in 
his  conception  that*  city  laws  would  not  be  decreased.  They  would  be  im- 
mensely decreased.  They  would  be,  after  a  few  years,  practically  a  nullity. 
By  city  laws  I  mean  acts  of  the  Legislature  interfering  under  the  guise  of 
matters  of  State  concern.  It  does  leave  all  the  cities  where  they  are  with 
their  existing  charters.  They  need  never  make  a  change  unless  they  choose 
to.  The  measure  does  reverse  the  so-called  rule  of  technical  construction, 
and  put  the  advantage  in  favor  of  the  city  so  far  as  its  local  affairs  are  con- 
cerned ;  and  lastly  —  not  least  —  it  would  lead  —  when  men  come  to  revise 
city  charters  it  would  lead  to  a  simplification  of  charters  by  eliminating  from 
the  present  charters  of  the  State  all  of  the  dead  wood  and  excrescences  that 
have  been  put  into  charters,  which  belong  in  the  field  of  ordinances.  And 
lastly,  not  least  of  all,  this  amendment  would  carry  out  a  principle  that  this 
Convention  is  aiming  at,  namely,  the  principle  that  in  the  Legislature  con- 
sideration of  the  great  matters  of  general  import  ought  to  be  separate  from 
matters  of  private  and  local  concern,  because  under  the  proposition  which  you 
have  before  you,  the  city  bills  —  that  is  to  say,  the  charter  amendments  that 
come  from  cities  and  are  printed  here  and  referred  to  the  Cities  Committee, 
would  all  automatically  be  out  of  the  way  by  the  first  day  of  March  in  every 
year,  and  the  Legislature  would  be  free  of  further  annoyance  from  that  source. 

Gentlemen,  I  want  to  repeat  what  I  said  before,  that  this  measure  attempts 
nothing  revolutionary;  it  does  attempt  to  follow  out  the  line  of  practice  that 
has  been  the  line  which  we  have  been  following  in  this  State.  It  does  pre- 
serve the  suspensive  veto,  does  make  exclusive  grant  to  cities  of  far-reaching 
benefit,  and  transfers  to  them  the  benefit  of  the  doubt  on  all  questions  of 
municipal  affairs  wherever  the  query  arises  as  to  whether  or  not  the  city 
has  the  power  to  act.  It  will  work.  It  is  a  sound,  logical  plan  and  does 
afford  the  relief  to  the  cities. 

Mr.  D.  Nicoll  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Delancey  Nicoll. 

Mr.  D.  Nicoll  —  Mr.  Chairman,  the  subject  which  we  have  under  considera- 
tion is  undoubtedly  one  of  the  gravest,  if  not  the  gravest  matter  likely  to 
engage  the  attention  of  the  Convention,  for  we  are  dealing  with  the  future 
government  of  seven  millions,  as  I  understand  the  figures,  out  of  the  ten  mil- 
lions of  inhabitants  of  the  State.  And  in  addition  to  that  we  are  dealing 
with  the  fortune  for  two  years  of  that  great  city  in  which  are  now  assembled 
over  half  oi  the  inhabitants  of  the  State  of  New  York. 

I  think  it  is  a  misfortune  that  a  subject  so  grave  should  come  up  for  dis- 
cussion upon  the  Friday  afternoon  of  the  hottest  day  which  we  have  yet 
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spent  in  Albany.  Perhaps  it  would  have  been  better  if  it  could  have  been 
considered  by  a  larger  majority  of  the  Convention. 

Now  the  report  of  the  Committee  on  Cities  —  and  this  amendment  has 
been  before  the  Convention  and  the  public  for  now  about  ten  days  or  more  — 
about  ten  days. 

And  I  think  I  am  stating  the  public  point  of  view  correctly  when  I  declare 
that  as  it  stands  to-day  it  has  disappointed  the  just  expectations  of  those 
who  for  twenty  years  have  had  aspirations  toward  real  home  rule  for  cities. 
I  have  received  from  the  Citizen's  Union  of  the  city  of  New  York  a  company 
of  citizens  who  have  devoted  their  lives  unselfishly,  patriotically,  to  the  cause 
of  good  government;  from  the  city  club,  and  other  bodies  of  that  character, 
a  severe  protest  against  the  adoption  of  this  amendment  and  I  think  I  may 
say  the  majority  of  the  representatives  of  the  city  of  New  York,  especially 
those  of  the  minority,  look  upon  it  a-s  insufficient,  in  failing  to  give  the  city 
control  of  its  own  government. 

I  have  made  some  examination  —  rather  an  insufficient  one,  I  think  —  of 
this  amendment.  I  know  what,  or  have  some  knowledge  of  what  the  work 
of  the  Cities  Committee  has  been.  If  it  has  been  anything  like  the  work  of 
this  Committee  on  State  Finances,  or  the  Judiciary,  then  I  say  that  its  con- 
clusions are  deserving  of  the  most  patient  examination  by  the  members  of 
this  Committee.  And  so  instead  of  listening  to  the  voices  of  those  who  pro- 
test against  it  all,  I  have  examined  it  for  the  purpose  of  determining  whether 
or  not  it  may  not  be  a  step  forward,  whether  it  may  not  contain  at  least  the 
germ  of  some  real  home  rule  for  cities,  and  whether  we  may  not  be  entertain- 
ing an  angel  —  a  small  one —  (laughter)  unawares.  At  all  events,  my  dis- 
position is  not  to  throw  in  the  wastebasket  or  to  send  it  back  promptly  to  the 
Committee  with  regrets,  but  to  see  if  we  cannot  do  something  to  make  it  bet- 
ter; to  see  if  we  cannot  supply  by  amendment  some  of  the  defects  which  have 
been  pointed  out  by  the  criticisms  of  Mr.  Foley,  Mr.  Franchot  and  others. 

Now,  on  some  suitable  occasion  I  would  like  an  opportunity  to  disclose  to 
the  Convention  my  views  in  general  on  the  subject  of  home  rule,  and  local 
self-government  for  the  five  million  people  who  dwell  in  the  city  of  New  York. 
As  I  understand  it  this  is  not  the  time  for  such  a  deliverance.  I  am  con- 
fined now  to  a  discussion  of  Section  four.  It  is  true  our  distinguished  leader 
has  proposed  an  amendment  to  Section  three,  but  I  was  enjoined  not  to  do 
that,  that  that  was  the  privilege  of  the  other  side,  so  that  I  should  confine  my- 
self to  my  Proposed  Amendments  to  Section  four.  Of  course,  the  one  great 
question  before  this  Convention  with  regard  to  this  amendment  is  this:  Does 
it  put  an  end  to  the  eternal  tinkering  with  the  government  of  the  city  of 
New  York  by  the  Legislature  of  the  State  of  New  York?  Or  is  that  going 
on  for  another  20  years?  Does  it  put  an  end  to  th«.t  dual  government,  partly 
local  and  partly  State,  under  the  city  of  New  York  is  suffering  to-day  and  has 
suffered  for  the  last  fifty  years?  The  question  is  if  we  adopt  this  amendment 
are  we  to  get  in  the  city  of  New  York  something  which  is  not  subject  to 
change,  something  to  which  we  can  hold  on  in  the  way  of  government,  or  are 
we  to  go  on  for  another  twenty  years  with  that  ever-shifting  system  under 
which  the  government  which  you  criticise  has  grown  up? 

Now  I  have  proposed  as  an  amendment  to  section  4,  page  4, — 

The  Chairman  —  Mr.  Nicoll,  before  you  proceed  to  your  specific  amend- 
ment, the  Chair  simply  desires  to  call  the  attention  of  the  House  to  the  fact 
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that  recess  time  has  arrived,  and  to  ask  what  is  the  pleasure  of  the  House. 
Whether  you  intend  to  stay  any  longer  now. 

Mr.  Wickersham  —  Mr.  Chairman,  I  hope  Mr.  NicoU  will  be  allowed  to 
finish  his  remarks  before  we  rise. 

Mr.  D.  NicoU  —  It  would  take  considerable  time,  Mr.  Chairman,  I  have  a 
great  many  amendments. 

Mr.  Wickersham  —  Well,  perhaps,  Mr.  Chairman, — 

Mr.  Low  —  Better  to  have  it  come  in  the  evening. 

Mr.  Marshall  —  Mr.  Chairman,  I  would  suggest  that  amendments  might  be 
handed  up  and  if  we  could  have  them  printed  for  consideration  this  evening  — 
I  have  a  few  I  would  like  to  send  in,  to  save  time. 

Mr.  Wickersham  —  Mr.  Chairman,  I  would  move  that  any  amendments  that 
are  ready  may  be  submitted  — 

The  Chairman  —  I  don't  think  any  motion  ia  needed.  The  Chair  will  enter- 
tain any  amendments  presented. 

Mr.  Wagner  —  Mr.  Chairman,  may  amendments  be  in  the  form  of  substi- 
tution ?  I  have  a  right  under  the  rule  —  but  I  did  not  want  to  interfere  with 
your  idea  of  the  procedure. 

The  Chairman  —  Having  examined  the  authorities  I  believe  that  amend- 
ments which  are  substitutes  may  properly  be  offered  at  this  time  but  that 
they  cannot  be  considered  until  after  the  proposed  amendment  before  us  has 
been  gone  through  with,  section  by  section,  and  its  language  perfected,  and 
I  will  so  rule. 

Mr.  D.  NicoU  — Are  we  to  be  allowed  to  offer  substitutes  too  ? 

The  Chairman  —  The  Chair  so  ruled,  but  they  cannot  be  considered  until 
after  General  Order  No.  50  has  been  gone  through. 

Mr.  Wagner  —  Then  I  offer  the  following  as  an  amendment  to  the  proposal 
now  before  us.  It  is  to  substitute  the  proposal  I  send  up  in  place  of  the  one 
before  us. 

The  Chairman  —  You  don't  desire  it  read  at  this  time,  do  you,  Senator? 

Mr.  Wagner  —  No,  I  think  I  would  rather  wait  until  we  are  ready  for  it. 

The  Chairman  —  The  Chair  understands  that  amendments  now  offered  will 
be  printed  and  placed  on  the  desks  of  the  members  if  possible  to-night. 

Mr.  Wickersham  —  And  consideration  given  —  taken  up  in  their  due 
order. 

The  Chairman  —  Yes. 

Mr.  Wagner  —  Mr.  Chairman,  on  behalf  of  Judge  O'Brien  I  desire  to  offer 
an  amendment. 
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The  Chairman  —  Please  send  it  to  the  desk. 

Mr.  E.  N.  Smith  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Smith. 

Mr.  E.  N.  Smith  —  I  am  a  member  of  the  Cities  Committee,  and  I  do  not 
intend  to  take  up  the  Convention's  time,  except  as  to  certain  matters  as 
to  which  I  was  in  disagreement  with  the  report  of  the  Committee,  and  I 
did  intend  to  offer  certain  amendments  carrying  that  out,  and  now  I  can 
better  do  that  by  substituting,  by  a  substitute  which  will  carry  out  the  idea 
than  I  can  by  offering  the  several  amendments  which  would  be  necessary 
to  bring  out  that  idea.    So  that,  with  that  view,  I  will  now  offer  a  substitute. 

Mr.  Lincoln  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Lincoln. 

Mr.  Lincoln — I  offer  an  amendment. 
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Mr.  Latson  —  Mr.  Chairman. 

The  Chairman -^  Mr.  Latson. 

Mr.  Latson  —  Do  I  understand  that  the  opportunity  for  offering  substi- 
tutes or  amendments  is  now  expiring? 

The  Chairman  —  Oh,  no.  You  will  not  be  foreclosed.  As  I  understand, 
Mr.  Marshall  has  something. 

Mr.  Marshall  —  I  have  already  offered  it. 

Mr.  Wickersham  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Wickersham. 

Mr.  Wickersham  —  In  order  that  the  bar  of  the  Convention  may  now  be 
raised,  I  move  that  the  Committee  do  now  arise^  report  progress  and  ask 
leave  to  sit  again  at  eight-thirty. 

The  Chairman  —  You  have  heard  the  motion.  All  in  favor  say  Aye,  op- 
posed No.    The  motion  is  carried. 

(The  President  resumes  the  Chair.) 

The  President  —  The  Convention  will  come  to  order. 

Mr.  Austin  —  Mr.  President. 

The  President  —  Mr.  Chairman. 

Mr.  Austin  —  The  Committee  of  the  Whole  has  had  under  consideration 
the  Special  Order  of  the  day,  General  Order  No.  50,  has  discussed  the  same, 
made  some  pr<^ess,  and  asks  leave  to  sit  again. 

The  President  —  The  question  is  on  granting  leave  to  sit  again.  All  in 
favor  say  Aye,  contrary  No.    The  leave  is  granted. 

Mr.  Wickersham  —  Mr.  President. 

The  President  —  Mr.  Wickersham. 

Mr.  Wickersham  —  If  you  will  pardon  me,  Sir.  In  connection  with  that 
motion,  there  was  a  motion  made  in  the  Committee  of  the  Whole,  which  I 
suppose  ought  to  be  renewed  in  the  Convention;  that  the  amendments  offered 
in  the  Committee  of  the  Whole  be  printed  for  the  use  of  the  members  this 
evening. 

Mr.  Marshall  —  Mr.  President. 

The  President  —  Mr.  Marshall. 

Mr.  Marshall  —  I  would  make  the  suggestion,  in  view  of  the  fact  that 
substitutes  have  also  been  offered  at  some  length  and  ordered  printed,  that 
if  there  is  any  question  as  to  having  them  printed  and  ready  this  evening, 
that  preference  be  given  to  the  amendments,  and  that  the  substitutes  be 
printed  later. 

Mr.  Wickersham  —  I  accept  that,  Mr.  President. 

The  President  —  All  in  favor  of  the  motion  that  the  amendments  offered 
in  Committee  of  the  Whole  to  the  pending  bill  be  printed  in  time  for  con- 
sideration this  evening  say  Aye,  contrary  No.    The  motion  is  agreed  to. 

Mr.  Barnes  —  Mr.  President. 

The  President  —  Mr.  Barnes. 

Mr.  Barnes  —  I  ask  unanimous  consent  to  offer  a  resolution. 

The  President  —  Is  there  any  objection.  The  Chair  hears  none.  The  Sec- 
retary will  report  the  resolution. 

The  Secretary  —  By  Mr.  Barnes :  Resolved :  That  if  this  Convention  adopt 
Proposed  Constitutional  Amendment,  Introductory  No.  701,  in  its  final  form, 
such  Proposed  Amendment  be  submitted  to  the  electors  at  a  general  election 
to  be  held  in  November,  1017. 

Mr.  Wickersham  —  Mr.  President. 
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The  President  —  Mr.  Wickersham. 

Mr.  Wickersham  —  I  presume  that,  under  the  rules,  will  lie  over  for 
twenty-four  hours? 

The  President  —  The  resolution  will  lie  ovfer,  under  the  rules. 

Aay  further  business? 

Mr.  Wickersham  —  Mr.  President,  I  move  that  the  bar  of  the  Convention 
be  now  raised. 

Mr.  Westwood  —  I  second  the  motion. 

The  President  —  It  is  moved  that  further  proceedings  under  the  bar  of 
the  Convention  be  dispensed  with.  All  in  favor  of  the  motion  say  Aye,  con- 
trary No.    The  motion  is  agreed  to.  \ 

The  hour  fixed  in  the  resolution  having  arrived  — 

Mr.  F.  L.  Young  —  Mr.  President. 

The  President  —  Mr.  Young. 

Mr.  F.  H  Young  —  I  regret  to  say  that  matters  at  home  require  my  at-' 
tendance  there,  and  I  respectfully  ask  leave  of  the  Convention  to  be  excused 
from  attendance  this  evening  and  to-morrow. 

The  President — Is  there  any  objection?  There  being  no  objection,  the 
leave  is  granted. 

The  hour  fixed  in  the  resolution  having  arrived,  the  Convention  stancU 
in  recess  until  eight-thirty  this  evening. 

Whereupon,  at  5:30  p.  m.,  the  Convention  took  a  recess  until  8:30  p.  m. 
the  same  day. 


AFTER  RECESS 

8.30  p.  m. 

The  President  —  The  Convention  will  come  to  ord^r. 
The  Convention  will  go  into  Conunittee  of  the  Whole  on  special  orders. 
Mr.  Quigg  —  Mr.  President,  I  am  afraid  a  quorum  is  not  present.     I  raise 
the  point  of  order  that  a  quorum  is  not  present.    We  are  engaged  on  a  very 
important  thing.    Really,  Mr.  President,  we  ought  to  have  a  quorum. 
The  President  —  The  Secretary  will  call  the  roll. 
The  Secretary  —  Mr.  Adams.     (No  response.) 

Mr.  Ahem.     (No  response.)  > 

Mr.  Aiken. 
Mr.  Aiken  —  Present. 
The  Secretary  —  Mr.  F.  C.  Allen. 
Mr.  F.  C.  Allen  —  Present. 
The  Secretary  —  Mr.  V.  M.  Allen.     (No  response.) 

Mr.  Angell.     (No  response.) 

Mr.  Austin. 
Mr.  Austin  —  Present. 
The  Secretary  —  Mr.  Baldwin.  (No  response.) 

Mr.  Bannister. 
Mr.  Bannister  —  Present. 
The  Secretary  —  Mr.  Barnes.     (No  response.) 

Mr.  Barrett. 
Mr.  Barrett  —  Here. 
The  Secretary  —  Mr.  Baumes.     (No  response.) 

Mr.  Bayes.     (No  response.) 
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Mr.  Beach.     (No  response.) 
Mr.  Bell. 
Mr.  Bell  — Here. 
The  Secretary  —  Mr.  Bernstein.     (No  response.) 

Mr.  Berri. 
Mr.  Berri  —  Here. 
The  Secretary  —  Mr.  BettH.     (No  response.) 

Mr.  Blaiivelt.      (No  response.) 
Mr.   Bockes. 
Mr.  Bockes  —  Here. 

The  Secretary  —  Mr.  Brackctt.     (No    response.) 

Mr.  Brenner.     (No  response.) 
Mr.  Bunce.      (No  response.) 
Mr.  Burkan.      (No  response.) 
Mr.  Buxbaum.      (No  response.) 
Mr.  Byrne. 
Mr.  Byrne  —  Here. 
The  Secretary  —  Mr.  Clearwater.      ( No  response. ) 

Mr.  Clinton. 
Mr.  Clinton  —  Here. 
The  Secretary  —  Mr.  Cobb. 
Mr.  Cobb  —  Here. 
The  Secretary  —  Mr.  Coles.      (No  response.) 

Mr.  CuUinan. 
Mr.  CuUinan  —  Here. 
The  Secretary  —  Mr.   Curran. 
Mr.  Curran  —  Here. 

The  Secretary  —  Mr.  Dahm.      (No  response.) 

Mr.  Daly.     (No  response.) 
Mr.  Dennis.     (No  response.) 
Mr.  Deyo. 
Mr.  Deyo  —  Here. 
The  Secretary  —  Mr.  Dick. 
Mr.  Dick  —  Here. 

The  Secretary  —  Mr.  Donnelly.     (No  response.) 

Mr.  Donovan.      (No    response.) 
Mr.  Dooling.     (No  response.) 
Mr.  Doughty.      (No  response.) 
Mr.  Dow.     (No  response.) 
Mr.  Drummond.      (No   response.) 
Mr.  Dunlap.      (No   response.) 
Mr.  Dunmore. 
Mr.  Dunmore  —  Here. 

The  Secretary  —  Mr.  Dykman.      (No  response.) 

Mr.  Eggleston.     (No   response.) 
Mr.  Eisner.     (No    response.) 
Mr.  Endres.     (No   response.) 
Mr.  Eppig.     (No  response.) 
Mr.  Fancher. 
Mr.   Fancher  —  Here. 
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The  Secretary  —  Mr.  Fobes. 

Mr.  Fobes  —  Here. 

The  Secretary  —  Mr.   Fogarty.     (No   response.) 

Mr.  Foley.     (No  response.) 
Mr.  Ford.      (No  response.) 
Mr.  Franchot.     (No  response.) 
Mr.  Frank.      (No  response.) 
Mr.  Gladding.      (No  response.) 
Mr.  Green. 

Mr.  Green  —  Present. 

Mr.  Greflf.     (No  response.) 
Mr.  Griffin.       (No  response.) 

Mr.  Haffen  —  Here. 

The  Secretary  —  Mr.  Hale.     (No  response.) 

Mr.  Harawitz.     (No  response.) 
Mr.  Heaton.      (No  response.) 
Mr.  Heyman.     (No  response.) 
Mr.  Hinman. 

Mr.  Hinman  —  Here. 

The  Secretary  —  Mr.  Johnson. 

Mr.  Johnson  —  Here. 

The  Secretary  —  Mr.  Jones.     (No  response.) 

Mr.  Kirby. 

Mr.  Kirby  —  Here. 

The  Secretary  —  Mr.  Kirk.      (No  response.) 

Mr.  Landreth. 

Mr.  Landreth  —  Here. 

The  Secretary  —  Mr.  Latson. 

Mr.  Latson  —  Here 

The  Secretary  —  Mr.  Law. 

Mr.  Law  —  Here. 

The  Secretary  —  Mr.  Leary.     (No  response.) 

Mr.  Leggett. 

Mr.  Leggett  —  Here. 

The  Secretary  —  Mr.  Leitner.     (No  response.) 

Mr.  Lennox.     (No  response.) 
Mr.  Lincoln. 

Mr.  Lincoln  —  Here. 

The  Secretary  —  Mr.  Linde. 

Mr.  Linde  —  Here. 

The  Secretary  —  Mr.  Lindsay.     (No  response.) 

Mr.  Low. 

Mr.  Low  —  Here. 

The  Secretary  —  Mr.  McKean.     (No  response.) 

Mr.  McKinney.     (No  response.) 
Mr.  McLean. 

Mr.  McLean  —  Here. 

The  Secretary  —  Mr.  Mandeville.     (No  response.) 

Mr.  Mann.     (No  response.) 
Mr.  F.  Martin.     (No  response.) 
Mr.  L.  M.  Martin. 
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Mr.  L.  M.  Martin  —  Here. 

The  Secretary  —  Mr.  Marshall. 

Mr.  Marshall  —  Here. 

The  Secretary  —  Mr.  Mathewson.     (No  response.) 

Mr.  Mealy.     (No  response.) 

Mr.  Meigs.     (No  response.) 

Mr.  Mereness. 
Mr.  Mereness ; — Here. 
The  Secretary  —  Mr.  Mulry.     (No  response.) 

Mr.  Newburger.     (No  response.) 

Mr.  C.  NicoU. 
Mr.  C.  Nicoll  —  Here. 
The  Secretary  —  Mr.  D.  Nicoll. 
Mr.  D.  Nicoll  —  Here. 
The  Secretary  —  Mr.  Nixon.     (No  response.) 

Mr.  Nye.     (No  response.) 

Mr.  J.  L.  O'Brian. 
Mr.  J.  L.  O'Brian  —  Here. 
The  Secretary  —  Mr.  M.  J.  O'Brien.     (No  response.) 

Mr.  O'Connor.     (No  response.) 

Mr.  Olcott.     (No  response.) 

Vv.  Ostrandcr.     (No  response.) 

Mr.  Owen. 
Mr.  Owen  —  Here. 
The  Secretary  —  Mr.  Parker.     (No  response.) 

Mr.  Parmenter.     (No  response.) 

Mr.  Parsons. 
Mr.  Parsons  —  Here. 
The  Secretary  —  Mr.  Pelletreau.     (No  response.) 

Mr.  J.  S.  Phillips. 
Mr.  J.  S.  Phillips  —  Here. 
The  Secretary  —  Mr.  S.  K.  Phillips. 
Mr.  S.  K.  Phillips  —  Here. 
The  Secretary  —  Mr.  Potter. 
Mr.  Potter  —  Here. 
The  Secretary  —  Mr.  Quigg. 
Mr.  Quigg  —  Here. 
The  Secretary  —  Mr.  Reeves.     (No  response.) 

Mr.  Rhees. 
Mr.  Rhees  —  Here. 
The  Secretary  —  Mr.  Richard.     (No  response.) 

Mr.  Rodenbeck. 
Mr.  Rodenbeck  —  Here. 
The  Secretary  —  Mr.  Rosch.     (No  response.) 

Mr.  Ryan.     (,No  response.) 

Mr.  Ryder.     (No  response.) 

Mr.  Sanders. 
Mr.  Sanders  —  Here. 
The  Secretary  —  Mr.  Sargent. 

Mr.  Sargent  —  Here. 
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The  Secretary  —  Mr.  J.  G.  Saxe.     ( No  response. ) ' 

Mr.  M.  Saxe.     (No  response.) 

Mr.  Schoonhut.     (No  response.) 

Mr.  Schurman. 
Mr.  Schurman  —  Here. 
The  Secretary  —  Mr.  Sears. 
Mr.  Sears  —  Here. 
The  Secretary  —  Mr.  Sharpe.     ( No  response. ) 

Mr.  Sheehan.     (No  response.) 

Mr  Shipman. 
Mr.  Shipman  —  Here. 
The  Secretary  —  Mr.  felevin. 
Mr.  Slevin  —  Here. 
The  Secretary  —  Mr.  A.  E.  Smith.     (No  response.) 

Mr.  E.  N.  Smith. 
Mr.  E.  N.  Smith  —  Here. 
'rhe  Secretary  — Mr.  R.  B.  Smith. 
Mr.  R.  B.  Smith  — Here. 
The  Secretary  —  Mr.  T.  F.  Smith.     (No  response.) 

Mr.  Stanchfield.     (No  response.) 

Mr.  Standart.     (No  response.) 

Mr.  Steinbrink. 
Mr.  Steinbrink  —  Mr.  President,  may  I  say  for  Mr.  Wiggins  that  he  has 
gone  to  meet  Mrs.  Rosch,  who  has  been  summoned  because  of  Mr.  Rosch's  ill- 
ness.    I  make  the  report  in  order  to  show  that  Mr.  Rosch's  absence  is  due 
to  illness. 

The  Secretary  —  Mr.  Stimson. 

Mr.  Stimson  —  Here. 

The  iSecretary  —  Mr.  Stowell.     (No  response.) 

Mr.  Tanner. 
Mr.  Tanner  —  Here. 
The  Secretary  —  Mr.  Tiemey.     (No  response.) 

Mr.  Tuck. 
Mr.  Tuck  —  Here. 
The  Secretary  —  Mr.  Unger.     ( No  response. ) 

Mr.  Vanderlyn.     (No  response.) 

Mr.  Van  Ness. 
Mr.  Van  Ness  —  Here. 
The  Secretary  —  Mr.  Wadsworth.     (No  response.) 

Mr.  Wafer.     (No  response.) 

Mr.  Wagner. 
Mr.  Wagner  —  Here. 
The  Secretary  —  Mr.  Ward.     (No  response.) 

Mr.  Waterman.     (No  response.) 

Mr.  C.  A.  Webber.     (No  response.) 

Mr.  R.  E.  Weber.     (No  response.) 

Mr.  Weed. 
Mr.  Weed  —  Here. 
The  Secretary  —  Mr.  Westwood. 
Mr.  Westwood  —  Here. 
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The  Secretary — Mr.  Wheeler.      (No  response.) 

Mr.  Whipple.     (No  response.) 
Mr.  C.  J.  Wliite. 
Mr.  While  —  Here. 
Ihe  Secretary-  -Mr.  J.  J.  White.     (No  response.) 

Mr.  Wickersham. 
Mr.  W^ickersham  —  Here. 

'Ihe  Secretary  —  Mr.  Wiggins.      (No  response.) 

Mr.  Williams.     (No  response.) 
Mr.  Winslow.     (No  response.) 
Mr.  Wood.      (No  response.) 
Mr.  C.  H.  Young.     (No  response.)  * 
Mr.  F.  L.  Young.     (No  response.) 
Mr.  Franchot  —  Mr.  President,  I  should  like  to  have  my  name  called. 
The  Secretary  —  Mr.  Franchot. 
Mr.  Franchot  —  Here. 

Mr.  Hale  —  Mr.  President,  I  did  not  hear  my  name  called,  I  am  here. 
Mr.  Quigg — Mr.  President. 
The  Secretary  —  Mr.  Gladding. 
Mr.  Gladding — Here. 

Mr.  Quigg  —  Mr.  President,  may  I  be  permitted  to  withdraw  the  point  that 
I  made? 

The  President  —  The  Chair  does  not  think  it  can  be  done,  the  question  hav- 
ing been  raised  >and  the  roll  having  been  called. 
Mr.  Wickersham  —  Mr.  President,  may  the  roll  of  absentees  be  called? 
The  Secretary  —  Mr.  Adams,  Mr.  Ahern,  Mr.  V.  M.  Allen,  Mr.  Angell,  Mr. 
Baldwin,  Mr.  Barnes,  Mr.  Baumes-,  Mr.  Bayes,  Mr.  Beach,  Mr.  Bernstein,  Mr. 
Betts,  Mr.  Blauvelt,  Mr.  Brackett,  Mr.  Brenner,  Mr.  Bunce,  Mr.  Burkan,  Mr. 
Buxbaum,  Mr.  Clearwater,  Mr.  Coles,  Mr.  Dahm,  Mr.  Daly,  Mr.  Dennis,  Mr. 
Donnelly,  Mr.  Donovan,  Mr.  Dooling,  Mr.  Doughty,  Mr.  Dow,  Mr.  Drummond, 
Mr.  Dunlap,  Mr.  Dykman,  Mr.  Eggleston,  Mr.  Eisner,  Mr.  Endres,  Mr.  Eppig, 
Mr.  Fogarty,  Mr.  Foley,  Mr.  Ford,  Mr.  Frank,  Mr.  Green. 
Mr.  Green  —  Here. 

The  Secretary  —  Mr.  Griffin,  Mr.  Harawitz,  Mr.  Heyman,  Mr.  Jones,  Mr. 
Kirk,  Mr.  Leary,  Mr.  Leitner,  Mr.  Lennox,  Mr.  Lindsay,  Mr.  McKean,  Mr. 
McKinney,  Mr.  Mann,  Mr.  F.  Martin,  Mr.  Mathewson,  Mr.  Mealy,  Mr.  Meigs, 
Mr:  Mulry,  Mr.  Newburger,  Mr.  Nye,  Mr.  M.  J.  O'Brien,  Mr.  O'Connor,  Mr. 
Olcott,  Mr.  Ostrander,  Mr.  Parker,  Mr.  Parmenter,  Mr.  Pelletreau,  Mr.  Reeves, 
Mr.  Richards,  Mr.  Rosch,  Mr.  Ryan,  Mr.  Ryder,  Mr.  J.  F.  G.  Saxe,  Mr.  M. 
Saxe,  Mr.  Schoonhut,  Mr.  Sharpe,  Mr.  Sheehan,  Mr.  A.  E.  Smith,  Mr.  Stanch- 
field,  Mr.  Standart. 
Mr.  Standart  —  Here. 

The  Secretary  —  Mr.  Stowell,  Mr.  Unger,  Mr.  Vanderlyn,  Mr.  Wadsworth, 
Mr.  Wafer,  Mr.  Ward,  Mr.  Waterman,  Mr.  C.  A.  Webber,  Mr.  R.  E.  Weber, 
Mr.  Wheeler,  Mr.  Whipple,  Mr.  J.  J.  White,  Mr.  Wiggins,  Mr.  Williams,  Mr. 
Winslow,  Mr.  Wood,  Mr.  C.  H.  Young,  Mr.  F.  L.  Young. 

Mr.  Wickersham  —  Mr.  President,  I  understand  there  are  a  number  of  dele- 
gates in  the  city  who  may  be  expected  here  immediately.  I  suggest  that  we 
wait  for  a  little  while  and  they  may  return. 
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The  President  —  The  Secretary  will  call  the  list  of  absentees  again. 

The  Secretary  —  Mr.  Adams;  Mr.  Ahern;  Mr.  V.  M.  Allen;  Mr.  Angell; 
Mr.  Baldwin;  Mr.  Barnes. 

Mr.  Bftrnes  —  Here. 

The  Secretary  —  Mr.  Baumes;  Mr.  Bayes;  Mr.  Beach;  Mr.  Bernstein;  Mr. 
Betts. 

Mr.  Betts  —  Here. 

The  Secretary  —  Mr.  Blauvelt. 

Mr.  Blauvelt  —  Here. 

The  Secretary — Mr.  Brackett;  Mr.  Brenner;  Mr.  Bunce;  Mr.  Burkan; 
Mr.  Buxbaum;  Mr.  Clearwater;  Mr.  Coles;  Mr.  Dahm;  Mr.  Daly;  Mr.  Dennis; 
Mr.  Donnelly;  Mr.  Donovan;  Mr.  Dooling;  Mr.  Doughty;  Mr.  Dow;  Mr.  Drum- 
mond;  Mr.  Dunlap;  Mr.  Dykman;  Mr.  Eggleston;  Mr.  Eisner;  Mr.  Endres; 
Mr.  Eppig;  Mr.  Fogarty;  Mr.  Foley. 

Mr.  Foley  —  Here. 

The  Secretary  —  Mr.  Ford;  Mr.  Frank;  Mr.  Griffin;  Mr.  Harawitz;  Mr. 
Heyman;  Mr.  Jones;  Mr.  Kirk;  Mr.  Leary;  Mr.  Leitner;  Mr.  Lennox;  Mr. 
Lindsay;  Mr.  McKean;  Mr.  McKinney;  Mr.  Mann;  Mr.  Mathewson;  Mr. 
Mealy;  Mr.  Meigs;  Mr.  Mulry;  Mr.  Newburger;  Mr.  Nye;  Mr.  M.  J.  O'Brien; 
Mr.  O'Connor;  Mr.  Olcott;  Mr.  Ostrander;  Mr.  Parker;  Mr.  Parmenter;  Mr. 
Pelletreau;  Mr.  Reeves;  Mr.  Richards;  Mr.  Rosch;  Mr.  Ryan;  Mr.  Ryder; 
Mr.  J.  G.  Saxe;  Mr.  M.  Saxe;  Mr.  Schoonhut;  Mr.  Sharpe;  Mr.  Sheehan; 
Mr.  A.  E.  Smith;  Mr.  T.  F.  Smith;  Mr.  Stanchfield;  Mr.  Stowell;  Mr. 
Unger;  Mr.  Vanderlyn;  Mr.  Wadsworth;  Mr.  Wafer;  Mr.  Ward;  Mr.  Water- 
man; Mr.  C.  A.  Webber;  Mr.  R.  E.  Weber;  Mr.  Wheeler;  Mr.  Whipple;  Mr. 
J.  J.  White;  Mr.  Williams;  Mr.  Wlnslow;  Mr.  Wood;  Mr.  F.  L.  Young. 

Mr.  Quigg  —  Mr.  President  may  I  inquire  how  many  members  are  present? 

The  President  —  The  Secretary  reports  that  eighty  members  are  here. 

Mr.  Quigg  —  Mr.  President. 

The  President  —  Mr.  Quigg. 

Mr.  Quigg — 'This  is  really  too  serious  a  subject  to  consider  even  with  a 
scant  quorum  and  there  is  not  a  quorum  here  and  I  move  that  we  adjourn 
until  to-morrow  morning  at  ten  o'clock,  and  I  hope  that  Mr.  Wickersham 
will  move  some  means  to  provide  a  quorum  to  be  present  to-morrow  for  the 
transaction  of  business. 

Mr.  Wickersham  —  Mr.  President. 

The  President  —  Mr.  Wickersham. 

Mr.  Wickersham  —  I  hope  that  Mr.  Quigg's  motion  will  not  prevail  at 
present.  Of  course,  he  is  within  his  right  to  make  a  motion,  but  I  don't  think 
it  tends  to  advance  the  business  of  this  House  at  all.  We  may  get  a 
quorum,  we  are  near  to  it  now,  and  I  trust  the  motion  will  not  prevail. 

Mr.  Quigg  —  Mr.  President,  I  will  wait  for  it,  and  I  will  witlidraw  the 
motion  presently. 

The  Secretary  —  Mr.  Meigs. 

Mr.  Meigs  —  Here. 

Mr.  Wickersham  —  Mr.  President. 

The  President  —  Mr.  Wickersham. 

Mr.  Wickersham  —  I  think  it  is  evident  now  that  we  are  not  going  to 
secure  a  quorum  and  I  move  that  we  adjourn. 
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The  President  —  It  is  moved  that  the  Convention  do  now  adjourn.  All 
in  favor  say  Aye,  contrary  No.  The  motion  is  agreed  to  and  the  Conven- 
tion stands  adjourned  until  to-morrow  morning  at  10  o'clock. 

Mr.  J.  L.  0*Brian  —  Mr.  President,  I  think  it  is  sufficiently  apparent  that 
there  will  be  no  quorum  here  to-morrow  morning,  and  if  that  is  the  case  — 

The  President  —  It  is  not  within  the  power  of  the  Convention  to  do  any- 
thing about  it.  The  only  thing  that  it  is  competent  for  the  Convention  to 
do,  if  there  is  no  quorum  present,  is  to  take  action  to  brii^  about  attend- 
ance of  the  members  or  to  move  to  adjourn. 

Mr.  Wickersham  —  I  move  that  we  adjourn. 

The  President  —  The  motion  has  been  put  and  carried,  and  the  Con- 
vention stands  adjourned  until  to-morrow  morning  at  ten  o'clock. 

Whereupon,  at  9:15  p.  m.  the  Convention  adjourned  to  meet  at  10  o'clckik 
a.  m.,  Saturday,  August  14,  1915. 
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The  President  —  The  Convention  will  please  be  in  order.  Prayer  will  be 
offered  by  the  Rev.  J.  Addison  Jones. 

The  Rev.  Mr.  Jones  —  Let  us  pray.  We  praise  Thee,  oh  God,  for  all  the 
men  who  have  been  found  faithful  in  their  various  stations  in  life,  men  who 
could  not  be  drawn  aside  from  the  paths  of  rectitude  by  the  enticements  of 
gain  or  the  allurements  of  pleasure  or  tempted  to  revenge  by  the  possession 
of  power,  for  the  men  of  unimpeachable  character  and  honorable  service.  We 
thank  Thee  that  Thou  hast  girded  them  with  power  and  enabled  them  to 
make  the  forward  steps  in  the  marches  of  human  progress.  Help  us  to  emulate 
them,  we  beseech  Thee,  and  as  we  seek  to  combat  the  wrongs  that  need  resist- 
ance and  to  help  the  causes  of  good  that  need  assistance,  may  we  be  governed 
by  the  cardinal  conviction  that  the  men  of  integrity  and  character  and  faith- 
ful service  ure  the  saviours  of  society.  We  pray  Thou  wilt  help  us,  -then,  to 
interpret  to  the  world  something  of  sterling  character  and  communicate  to 
our  day  and  generation  those  gracious  impulses  which  conduct  men  to  larger 
freedom  and  to  nobler  life.    For  Thy  name's  sake.    Amen. 

The  President  —  Are  there  any  amendments  to  be  proposed  to  the  Journal 
as  printed  and  distributed? 

Mr.  Lincoln  —  Mr.  President,  may  I  call  attention  to  an  error  in  the  Record 
of  Thursday,  August  12th,  at  page  1801?  Near  the  middle  of  the  page  there 
is  a  record  of  action  upon  an  amendment  offered  by  me  with  relation  to  the 
article  on  taxation.  The  Chairman  is  made  to  say  that  the  amendment  was 
lost,  when,  as  a  matter  of  fact,  the  amendment  was  carried.  I  think  that  is 
sufficiently  important  to  ask  for  a  correction. 

The  President  —  Is  there  objection  to  the  correction?  May  the  Chair 
inquire  whether  the  Journal  corresponds? 

Mr.  Lincoln  —  What  is  the  question? 
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The  President  —  The  Chair  aska  how  the  Journal  reads? 

Mr.  Lincoln  —  I  think  the  Journal  was  correct,  but  inasmuch  as  there  is 
no  record  of  the  action  of  the  Committee  of  the  \Miole  except  in  the  Record 
itself,  it  seems  to  me  that  this  should  be  corrected. 

Ihe  President  —  Is  there  objection  to  the  correction?  Without  objection, 
the  correction  will  be  made. 

If  there  are  no  amendments  to  the  Journal,  it  stands  approved  as  printed. 

Presentation  of  memorials  and  petitions. 

Communications  from  the  Governor  and  other  State  officers. 

Notices,  motions  and  resolutions.  The  Secretary  will  call  the  roll  of  dis- 
tricts. 

The  Secretary  —  First  district,  second,  third,  fourth,  fifth,  sixth,  seventh, 
eighth,  ninth,  tenth,  eleventh,  twelfth,  thirteenth,  fourteenth,  fifteenth,  six- 
teenth, seventeenth,  eighteenth,  nineteenth,  twentieth,  twenty-first,  twenty- 
second,  twenty-third,  twenty-fourth,  twenty-fifth,  twenty-sixth  — 

Mr.  Quigg  —  Mr.  President. 

The  President  —  Mr.  Quigg. 

^Ir.  Quigg  —  1  move  that  when  the  Convention  adjourn  to-day  it  adjourn 
until  Monday  at  10  o'clock. 

The  President  —  Will  the  gentleman  please  repeat  the  motion? 

Mr.  Quigg  —  1  move  that  when  the  Convention  adjourn  or  take  a  recess 
it  adjourn  or  recess  until  Monday  at  10  o'clock. 

The  President — That  is  already  provided  by  the  standing  order  of  the 
House,  so  that  the  motion  is  unnecessary. 

Mr.  Quigg  —  I  think  it  is,  sir. 

The  Secretary  —  Twenty-seventh  district,  twenty-eighth,  twenty-ninth, 
thirtieth,  thirty-first,  thirty-second,  thirty-third,  thirty-fourth,  thirty-fifth, 
thirty-sixth,  thirty-seventh,  thirty-eighth,  thirty-ninth,  fortieth,  forty-first, 
forty-second,  forty-third,  forty-fourth,  forty-fifth,  forty-sixth,  forty-seventh, 
forty-eighth,  forty-ninth,  fiftieth,  fifty-first. 

The  President  —  Reports  of  Standing  Committees. 

Reports  of  Select  Committees. 

Third  reading. 

Unfinished   Business  of  General  Orders. 

Special  Orders. 

Mr.  Wickersham  —  Mr.  President,  I  move  that  the  Convention  resolve  itself 
into  Committee  of  the  Whole  on  the  standing  special  order. 

The  President  —  Under  the  resolution  establishing  the  special  order,  the 
Convention  will  go  into  Committee  of  the  Whole  on  the  special  order  of  the 
day,  and  Mr.  Austin  will  resume  the  Chair. 

(Mr.  Austin  resumes  the  Chair.) 

The  Chairman — The  Convention  is  in  the  Committee  of  the  Whole  on  the 
special  order  of  the  day,  which  is  General  Order  No.  50.  The  subject  of  con- 
sideration is  section  4.  The  gentleman  from  New  York,  Mr.  Nicoll,  has 
the  floor. 

Mr.  D.  Nicoll  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Nicoll. 

Mr.  D.  Nicoll  —  I  have  made  some  amendments  which  I  am  unable  to  find 
at  this  moment.    I  had  a  copy  of  them. 

My  purpose  now  is,  in  a  few  words,  to  call  the  attention  of  the  committee 
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to  the  several  amendments  proposed  by  me,  without  undertaking  at  this  time 
any  extended  advocacy  of  them. 

The  first  amendment  is  on  page  4,  where  I  have  moved  to  insert  after  the 
word  "  property  ",  the  word  "  government  ".  That  would  then  read,  "  Every 
city  shall  have  the  exclusive  power  of  managing,  regulating  and  controlling 
its  own  property,  government,  business  and  local  affairs." 

Now,  you  can  see  at  a  glance  that  that  goes  to  the  crux  of  this  whole  ques- 
tion, for,  if  we  could  confer  upon  the^city  power  so  far  as  its  own  city  govern- 
ment and  affairs  is  concerned,  exclusive  power,  it  would  have  very  little  cause, 
in  my  judgment,  to  complain. 

My  next  amendment  is  on  page  5,  line  3, —  no,  line  4,  where  I  again  insert 
the  word  "  government."  That  has  no  significance,  except  to  preserve  the  — 
to  make  the  sections  consistent. 

My  next  amendment  is  on  page  5. 

There  I  propose  to  strike  out  —  if  the  gentlemen  who  are  following  me 
will  be  kind  enough  to  pass  that  over  for  a  moment  and  turn  to  my  next 
amendment  which  is  on  page  5  —  it  does  not  appear  so  in  the  printed  account 
but  amendment  No.  8  should  be  amended  by  Mr.  Nicoll  —  on  page  5  strike 
out  lines  6,  7,  8,  9,  10,  11  — 

Mr.  Byrne  —  Mr.  Nicoll,  will  you  wait  just  a  moment.  We  haven't  got 
the  amendments  before  us. 

Mr.  D.  Nicoll  —  May  I  address  a  question  to  Mr.  Byrne?  Now,  Mr.  Byrne, 
have  you  the  paper  now? 

Mr.  Byrne  —  Yes,  sir. 

Mr.  D.  Nicoll  —  I  will  explain  my  proposed  amendment  on  page  5,  that 
is  amendment  No.  8,  and  the  gentlemen  who  are  following  me  will  be  kind 
enough  to  include  the  words  on  page  5.  Strike  out  lines  6,  7,  8,  9,  10,  11, 
12,  13,  down  to  14, —  they  have  made  that  word  wrong  —  down  to  the 
word  "  provide."  Now,  you  will  see  what  the  effect  of  that  will  be.  As  it 
reads  now  it  provides  for  the  submission  of  the  question, — "  Shall  there  be 
a  commission  to  revise  the  charter  of  such  a  city  " —  in  the  general  election 
in  the  year  1916. 

That  is,  if  this  Constitution  is  adopted  that  question  will  be  submitted 
to  the  electors  of  the  city  next  fall.  That  is  at  the  time  of  our  guberna- 
torial and  presidential  election. 

In  the  year  1894  we  decided  that  city  questions  should  be  forever  di- 
vorced from  State  and  National,  and  that  city  elections  should  be  held  in 
the  odd-numbered  years.  I  certainly  think  it  would  be  to  take  a  step  back- 
ward if  we  mixed  up  the  question  of  a  new  charter  with  the  question  as 
to  whether  Mr.  Wilson  or —  Therefore  I  move  to  strike  that  out.  Now, 
therefore,  I  move  to  strike  that  out. 

I  also  move  to  strike  out  the  words  "  If  in  any  city  a  majority  of  the  votes 
cast  upon  such  question  be  in  the  affirmative,  there  shall  be  chosen  by  the 
electors  of  such  city  at  the  general  election  in  the  next  following  year," 
and  so  forth.  It  seems  to  me  there  is  no  adequate  reason  why  there  should 
be  two  of  them,  or  why,  if  we  are  going  to  have  a  city  charter,  we  should 
not  elect  the  persons  who  are  going  to  make  it  at  the  same  time  that  we 
answer  the  question  whether  we  want  it.  In  fact,  it  would  very  much  help 
the   election,  for   instance,   if  we  nominated,   at  that  time,  Mr.  Low,  Mr. 
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Wickersham,  Mr.  Stimson,  and  some  of  our  other  leading  citizens,  and  Mr. 
Parsons.  Why,  you  can  see  that  the  people  of  the  city  of  New  York 
would  be  very  likely  —  yes,  and  Mr.  Uinman  —  to  answer  the  question  in 
the  affirmative;  whereas,  if  we  nominated  others  not  now  named,  the  answer 
might  be  in  the  negative.     fLaughter.) 

Mr.  Franchot  —  Mr.  Chairman,  will  the  gentleman  yield? 

The  Chairman  —  Will  the  gentleman  yield? 

Mr.  Franchot  —  Do  you  suggest  the  insertion  of  anything  in  place  of  this 
language  which  you  move  to  strike  out? 

Mr.  D.  NicoU  —  Yes,  it  is  there.  I  want  seven  commissioners  for  the 
cities  outside  of  New  York,  and  sixteen  for  New  York,  as  now  provided. 

In  order  to  make  my  series  of  amendments  consistent,  I  offer  as  a  further 
amendment  on  page  6,  after  the  word  "by"  on  the  first  line  of  page  6  — 
no,  instead  of  ■  that,  strike  out  the  words  "  by  joint  resolution  "  and  after 
the  word  "  thereafter  "  and  before  the  word  "  shall ",  on  line  2,  insert  the 
words  "  by  two-thirds  vote  of  all  the  members  elected  to  each  branch  of 
the  Legislature.** 

Mr.  Low  —  Two- thirds  or  three-fifths? 

Mr.  D.  Nicoll  —  Mr.  Low,  I  noticed,  when  one  of  my  amendments  was 
reported,  that  the  words  "  three-fifths "  were  included.  When  I  wrote  it,  I 
think  it  read  "two-thirds**,  but,  however,  let  it  stand  at  two-thirds,  and 
we  will  discuss  it  from  the  aspect  of  two-thirds  or  three-fifths,  as  the  6a8e 
may  be. 

The  Chairman  —  Does  the  Chair  understand,  Mr.  Nicoll,  that  you  are 
offering  a  further  amendment  now?  Do  I  understand  that  you  are  offering 
a  further  amendment? 

Mr.  D.  Nicoll  —  Yes,  Mr.  Chairman. 

The  Chairman  —  And  you  will  send  it  to  the  desk? 

Mr.  D.  Nicoll  —  I  will  send  it  to  the  desk. 

Now,  I  come  back  to  page  6,  line  16,  where  I  propose  to  -insert  the  words  — 
we  got  through  with  page  5  some  time  ago;  now  we  are  on  page  6. 

On  page  6,  line  16,  after  the  words  "  shall  be  **,  insert  the  words  **  sub- 
mitted to  the  electors  of  the  city  and  if  approved  shall  be**.  Of  course 
you  see  that  is  likely  to  raise  a  question  to  which  we  have  to  give  serious 
consideration,  as  to  whether  in  making  these  amendments  to  the  charter  of 
New  York,  we  shall  follow  the  California  plan  —  the  San  Francisco  plan  — 
or  whether  we  shall  allow  ordinary  amendments  to  the  charter  to  be  made  by 
the  Board  of  Aldermen,  the  Board  of  Estimate  and  the  Mayor. 

I  admit  that  is  a  very  serious  question,  and  we  ought  to  get  the  benefit 
of  the  views  of  the  different  members  of  the  Convention  upon  the  subject. 

Some  of  the  figures  pointed  out  by  Mr.  Low  recently  show  that  it  may  be 
that  the  electors  of  the  city  will  display  great  indifference,  so  we  shall  have 
a  charter  amended  just  as  we  have  the  Constitution  amended,  by  a  scant 
vote.  Since  we  can  amend  our  Constitution  by  a  scant  vote,  and  call  a 
constitutional  convention  by  less  than  one-tenth  of  all  the  voters  of  the  State, 
and  by  a  bare  majority  of  1,300,  I  don*t  know  why  we  should  not  amend  the 
charter  by  a  small  minority  of  the  electors. 

However,  that  is  a  subject  upon  which  men  will  differ,  and  all  we  can  do 
is  to  try  to  reach  the  right  conclusion. 


1961 

Now  I  have  also  on  page  6  proposed  a  final  amendment^  on  line  19,  where 
I  strike  out  the  words  "  by  joint  resolution "  and  insert  the  words  "  by 
three-fifths  vote  of  the  naembers  elected  to  each  branch  of  the  legislature." 

Those,  Mr.  Chairman,  in  substance,  are  the  amendments  which  I  have  in 
mind.  I  was  able  last  night,  on  account  of  the  adjournment  of  the  Conven- 
tion, to  give  further  study  to  this  article,  and  I  wish  to  express  the  hope 
and  some  belief  that,  that  if  some  amendments  are  made  to  it,  on  the  line  of 
those  proposed  by  Mr.  Wickersham  and  others,  and,  perhaps,  by  myself,  we 
shall  really  make  a  long  step  forward  in  the  way  of  giving  home  rule  to 
municipalities. 

I  wish  at  some  future  time  to  lay  before  the  Convention  some  thoughts  with 
regard  to  the  amendments  which  I  propose. 

Mr.  Marshall  —  Mr.  Chairman. 

The  Chairman  —  The  delegate  from  New  York,  Mr.  Marshall. 

Mr.  Marshall  —  Without  at  this  time  undertaking  to  express  any  opinions 
with  respect  to  the  various  fundamental  theories  which  have  been  considered 
in  the  Cities  Committee,  as  I  am  informed,  and  which  are  presented  in  the 
measure  of  Mr.  Franchot,  Mr.  Ray  B.  Smith  and  in  the  substituted  pro- 
visions, proposed  substituted  provisions  which  have  been  introduced,  I  wish 
to  make  some  remarks  explaining  the  number  of  amendments  which  I  have 
introduced  and,  perhaps,  to  suggest  others  with  a  view  of  perfecting  the  plan 
which  has  been  recommended  by  the  Committee. 

There  is  no  doubt  that  the  time  has  conte  when  the  people  of  this  State 
demand  that  there  shall  be  a  greater  measure  of  home  rule  extended  to  the 
municipalities  of  the  State,  than  has  thus  far  been  granted. 

In  1894  the  subject  was  one  as  to  which  there  had  not  been  developed  a 
very  profound  thought.  There  was  a  desire,  a  feeling,  an  aspiration  toward 
home  rule,  and  yet  when  the  subject  was  discussed  in  the  Convention  for  'many 
days,  after  the  most  painstaking  study  and  deliberation,  the  plan  which  was 
proposed  by  the  Cities  Committee  was  rejected  and  cast  into  the  scrap  heap, 
a  battered,  disfigured  object. 

I  felt  at  that  time  that  something  should  be  done  by  the  Convention,  and 
BO  one  night  I  proceeded  to  thfe  scrap  heap  and  from  among  the  disjecta 
membra,  I  tried  to  resurrect  what  I  recognized  was  a  germ  of  a  good  idea  and 
proceeded  to  formulate  it  into  the  section  which  is  now  in  the  Constitution, 
and  which  has  been  referred  to  as  the  suspensive  veto. 

Although  it  was  recognized  at  the  time  to  lack  perfection  we  may,  neverthe- 
less, say  thi«  about  it  to-day,  that  it,  with  all  due  modesty,  performs  some 
useful  function,  and  that  it  placed  it  within  the  power  of  our  cities,  in  many 
instances  to  prevent  legislation  which  was  not  desired  by  the  municipalities, 
and  we  may  also  say,  that  much  of  the  legislation  with  respect  to  cities, 
which  has  been  the  subject  of  criticism,  would  never  have  appeared  upon  the 
statute  books,  if  the  municipal  authorities  had  not  winked  at  what  they 
called  legislative  aggression  and  had  exercised  their  power  of  suspensive 
veto  which  was  lodged  in  them. 

We  have  heard  it  said  that  the  city  of  New  York  has,  by  means  of  man- 
datory legislation,  had  imposed  upon  it  great  liabilities  to  pay  salaries 
which  should  not  have  been  imposed  upon  the  municipality;  yet,  if  you  look 
at  the  records  you  will  find  that  in  many  of  those  instances  the  mayor  of 
the  city  of  New  York,  instead  of  vetoing  the  legislation  passed  in  Albany, 
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approved  of  it,  or  did  not  exercise  his  suspensive  veto,  with  the  consequence 
that  the  city  was  compelled,  by  virtue  of  legislation  which  it  could  have 
prevented,  to  pay  these  large  sums  which  have  been  made  the  subject  of  many 
a  jeremiad. 

We  have  now  come  to  the  point  where  we  may  take  a  further  step  forward. 
Possibly,  the  time  has  not  come  for  the  perfection  of  coimsel  and  for  adopt- 
ing an  absolute  measure,  unrestricted  and  imqualified,  of  home  rule,  but  it 
is  quite  likely  that  the  general  principle  which  is  laid  down  in  the  proposal 
introduced  by  the  Committee,  when  amended  will  prove  to  be  a  desirable 
amendment,  and,  as  I  believe,  can  be  found  to  become  a  workable  measure. 

Without  going  into  any  careful  analysis  at  this  time,  I  desire,  however, 
in  the  first  instance,  to  call  attention  to  certain  unfortunate  phraseology, 
unintentional,  I  believe,  which  may  result  in  great  mischief,  if  not  cor- 
rected. 

The  first  amendment  that  I  proposed,  is  to  strike  out  from  line  15,  page 
4,  the  words  "  The  constitution  and,"  and  to  substitute  in  place  of  them  the 
words  "  the  provisions  of  the  constitution  and  further  subject ".  That 
would  make  the  clause  read,  "  Every  city  shall  have  exclusive  power  to 
manage,  regulate  and  control  its  own  property,  business  and  local  affairs, 
subject  to  the  provisions  of  this  constitution  and  further  subject  to  the 
general  laws  of  the  State  applying  to  all  the  inhabitants,"  etc. 

The  criticism  I  make  of  the  present  language  is  that  reading  it  as  it  must 
be  read  in  constitutional  interpretation  and  construction,  it  would  mean 
that  every  city  would  have  the  power  to  manage  its  affairs,  etc.,  subject  to 
the  Constitution  applying  to  all  the  inhabitants,  or  applying  to  the  cities 
or  counties  of  the  State,  without  classification  and  distinction.  That  would, 
therefore,  merely  subordinate  the  language  of  this  provision  to  such  consti- 
tutional provision  which  in  terms  applied  to  all  the  inhabitants  or  all  of 
the  cities  or  counties  of  the  State;  and,  therefore,  if  there  is  no  constitu- 
tional provision  which  does  not  apply  to  all  the  inhabitants  or  does  not 
apply  to  all  the  cities  or  coimties  of  the  State,  this  provision  is  not  to  be 
subject  to  these  particular  clauses  in  the  .Constitution.  Now,  we  are  all 
of  us  concerned  in  the  great  subject  of  taxation  and  in  the  question  of 
indebtedness.  The  information  which  we  have  received  as  to  the  enormous 
municipal  indebtedness  in  this  State  and  the  tendency  toward  increasing 
rates  of  taxation  is  so  striking  that  there  is  no  language  in  this  provision 
which  would  have  the  effect  of  doing  away  with  debt  limitation  or  limi- 
tation upon  the  amount  of  taxation,  but  we  must  set  our  faces  rigorously 
against  the  introduction  of  such  language  into  the  Constitution.  AVhether 
the  city  of  New  York  has  a  net  indebtedness  of  one  billion  dollars  or  more, 
it  is  dangerously  approaching  that  figure,  and  we  know  that  the  tendencjt 
has  been  in  late  years  to  increase  the  indebtedness  to  an  enormous  extent 
without  regard  to  consequences,  and  the  effect  of  that  has  been,  in  order 
that  the  city  might  not  on  the  face  of  the  record  exceed  the  debt  limitation, 
assessments  upon  real  property  in  the  city  of  New  York  have  been  raised  so 
that  in  many  instances  the  assessed  valuation  of  property  is  greater  than 
the  market  value  of  property,  or  greater  than  the  amoimt  that  can  be 
realized  upon  it  at  an  ordinary  sale. 
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Now,  in  conjunction  or  juxtaposition  with  the  language  which  I  have 
just  read  from  Section  4  of  the  home  rule  article  as  proposed,  let  us  read 
Section  10  of  Article  VIII  of  the  Constitution,  for  the  purpose  of  ascer- 
taining whether  there  are  in  that  section  any  provisions  which  do  not  apply 
to  all  the  inhabitants  of  the  State,  or  which  do  not  apply  to  all  the  cities 
or  counties  of  the  State.  If  they  do  not  so  apply,  then  they  are,  so  far  as 
this  provision  is  concerned,  obliterated,  and  the  question  is  whether  it  is 
the  intention  of  this  Convention  to  obliterate  and  abrogate  those  provisions, 
which  apply,  for  instance,  to  tlie  State  of  New  York  alone,  and  not  to  all 
of  the  inhabitants  of  the  State,  or  all  the  cities  and  counties  of  the  State. 
We  find  the  general  principle  in  Section  10,  Article  VIII:  "No  county, 
city,  towTi  or  village  shall  hereafter  give  any  money  or  property,  or  loan 
its  money  or  credit  to  or  in  aid  of  any  individual,  association  or  corporation, 
or  become  directly  or  indirectly  the  owner  of  stock  in,  or  bonds  of,  any 
association  or  corporation;  nor  shall  any  such  county,  city,  town  or  village 
be  allowed  to  incur  any  indebtedness  except  for  county,  city,  town  or  village 
purposes."  Then  come  the  provisions  in  regard  to  the  limitations  on  the 
amount  of  the  indebtedness :  "  No  county  or  city  whose  present  indebtedness 
exceeds  ten  per  centum  of  the  assessed  valuation  of  its  real  estate  subject 
to  taxation,  shall  be  allowed  to  become  indebted  in  any  further  amount 
until  such  indebtedness  shall  be  reduced  within  such  limit." 

Tlien  comes  the  clause  to  the  effect  that  the  section  is  not  to  be  construed 
"  to  prevent  the  issuing  of  certificates  of  indebtedness  or  revenue  bonds  is- 
sued in  anticipation  of  the  collection  of  taxes  for  amounts  actually  contained, 
or  to  be  contained  in  the  taxes  for  the  year  when  such  certificates  or  revenue 
bonds  are  issued  and  payable  out  of  such  taxes;  nor  to  prevent  the  city  of 
New  York  from  issuing  bonds  to  be  redeemed  out  of  the  tax  levy  for  the 
year  next  succeeding  the  year  of  their  issue  provided  that  the  amounts  of 
such  bonds  which  may  be  issued  in  any  such  year  in  excess  of  the  limita- 
tions herein  contained  shall  not  exceed  one-tenth  of  one  per  centum  of  the 
assessed  valuation  of  the  real  estate  of  said  city  subject  to  taxation."  Then, 
proceeding  further,  there  is  — 

Mr.  Low  (interrupting)  — Mr.  Chairman,  will  the  gentleman  yield  for  an 
observation  ? 

The  Chairman — Will  the  gentleman  yield? 

Mr.  Marshall  —  Yes. 

Mr.  Low —  I  may  say  that  the  Committee  had  no  such  intention  as  Mr. 
Marshall  has  pointed  out  in  the  language  it  used.  I  take  advantage  of  this 
moment  to  call  the  attention  to  the  bill  reported  by  the  Cities  Committee, 
No.  788,  in  w'hich  Ave  maintain  and  strengthen  the  provisions  of  Section  10. 
The  phraseology  was  intended  to  refer  only  to  general  laws  and  not  to  the 
Constitution.  I  think  Mr.  Marshall  has  pointed  out  a  defect  which  should  be 
remedied.  I  can  see  no  possible  objection  to  accepting  the  change  in  language 
which  he  proposes. 

Mr.  Marshall  —  I  haven't  any  doubt  that  there  was  no  such  intention  on 
the  part  of  the  Committee.  I  merely  call  their  attention  to  this  provision. 
We  cannot  deal  with  intentions  which  are  to  be  found  outside  of  the  lan- 
guage of  the  Constitution,  and  when  the  court  comes,  if  it  ever  should,  to 
construe  the  language  here  adopted,  while  to  some  extent  what  is  said  in 
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the  debate  and  what  is  said  in  a  report  may  be  a  rush-light  to  guide  our 
steps,  yet,  if  the  language  is  as  clear  as  the  blazing  sun  to  the  contrary, 
the  courts  would  be  compelled  to  accept  the  language  of  the  Constitution; 
rather  than  to  be  guided  by  the  dim  light  afforded  by  a  committee  report. 

But,  in  order  to  complete  my  argument,  I  want  to  say  that  there  are 
other  featiu'es  in  this  section  which  emphasize  my  views.  There  is  a  pro- 
vision that  "All  certificates  of  indebtedness  or  revenue  bonds  issued  in  an- 
ticipation of  the  collection  of  taxes  which  are  not  required  within  five  years 
after  their  date  of  issue,  and  bonds  issued  to  provide  for  the  supply  of  water, 
and  any  debt  hereafter  incurred  by  any  portion  or  part  of  a  city  if  there  shall 
be  any  such  debt,  shall  be  incluiled  in  ascertaining  the  power  of  the  city  to 
become  otherwise  indebted;  except  that  debts  incurred  by  the  city  of  New 
York,  after  the  first  day  of  January,  nineteen  hundred  and  four,  and  debts 
incurred  by  any  city  of  the  second  class  after  the  first  day  of  January, 
nineteen  hundred  and  eight,  and  debts  incurred  by  any  city  of  the  third  class 
after  the  first  day  of  January,  nineteen  hundred  and  ten,  to  provide  for  the 
supply  of  water,  shall  not  be  so  included;  and  except  further  that  any  debt 
hereafter  incurred  by  the  city  of  New  York  for  a  public  improvement  owned 
or  to  be  owtied  by  the  city,  which  yields  to  the  city  current  net  revenue, 
after  making  any  necessary  allowance  for  repairs,  and  maintenance  for  which 
the  city  is  liable,  in  excess  of  the  interest  on  such  debt  and  of  the  annual 
instalments  necessary  for  its  amortization  may  be  excluded  in  ascertaining 
the  power  of  said  city  to  become  otherwise  indebted,  »  ♦  ♦  a^^  ex- 
cept further  that  any  indebtedness  heretofore  incurred  by  the  city  of  New 
York  for  any  rapid  transit  or  dock  investment  may  be  so  excluded  propor- 
tionately to  the  extent  to  which  the  current  net  revenue  received  by  said 
city  therefrom  shall  meet  the  interest  and  amortization  instalments  thereof, 
provided  that  any  increase  in  the  debt  incurring  power  of  the  city  of  New 
York  which  shall  result  from  the  exclusion  of  debts  heretofore  incurred  shall 
be  available  only  for  the  acquisition  or  construction  of  properties  to  be  used 
for  rapid  transit  or  dock  purposes." 

Then  comes  the  final  and  important  clause  of  Article  8 :  "  The  amount 
hereafter  to  be  raised  by  tax  for  county  or  city  purposes,  in  any  county 
containing  a  city  of  over  one  hundred  thousand  inhabitants  or  any  such  city 
of  this  state  in  addition  to  providing  for  the  principal  and  interest  of  exist- 
ing debt,  shall  not  in  the  aggregate  exceed  in  any  one  year  two  per  centum 
of  the  assessed  valuation  of  the  real  and  personal  estate  of  such  county  or 
city,  to  be  ascertained  as  prescribed  in  this  section  in  respect  to  county  or 
city  debt." 

If  this  constitutional  provision  recommended  by  the  Committee  were 
adopted  as  it  reads  it  would  wipe  out  that  limitation  and  instead  of  limiting 
the  city  of  New  York  to  a  two  per  cent,  rate,  it  might  be  raised  to  three,  four 
or  five  per  cent.  Consequently,  my  amendment,  which  I  imderstand  now  the 
Committee  is  ready  to  accept,  makes  clear  a  differentiation  between  the 
supremacy  of  the  constitutional  prt>vi8ion  and  that  of  general  laws  by  pro- 
viding that  every  city  shall  have  exclusive  power  to  manage  and  regulate 
its  own  property,  etc.,  subject  to  this  Constitution;  that  means  all  the  pro- 
visions, not  merely  the  provision  which  relates  to  all  the  inhabitants  of  all 
the  cities.  Then  it  will  read  "  and  further  subject  to  the  general  laws  of  the 
state "  applying  to  all  the  inhabitants  or  applying  to  all  the  cities. 
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Mr.  D.  Nicoll  —  I  thought  your  amendment  was  "  subject  to  the  pro- 
visions"? 

Mr.  Marshall  —  Yes,  subject  to  the  provisions  of  this  Constitution,  and 
subject  further  —  that  separates  the  statute  from  the  Constitution. 

Mr.  Wagner  —  Mr.  Chairman,  will  the  gentleman  yield? 

The  Chairman  —  Will  the  gentleman  yield? 

Mr.  Marshall  —  Yes. 

Mr.  Wagner  —  While  you  are  on  that  subject,  I  would  like  to  ask  a  con- 
stitutional question,  if  I  may.  We  give  here  in  Section  4  exclusive  power 
to  the  municipality  to  manage,  regulate  and  control  its  own  property,  busi- 
ness and  local  affairs.  If  we  adopt  your  amendment,  subject  to  the  pro- 
visions of  this  Constitution,  then  the  exercise  of  the  powers  I  have  just 
enumerated  would  be  subject  to  the  provision  putting  all  legislative  power  in 
a  Senate  and  Assembly  and  thus  would  not  we  limit  to  a  large  extent  the 
exercise  of  these  powers? 

Mr.  Marshall  —  iNo,  the  trouble  about  that  question  is  this,  the  provision 
with  regard  to  having  legislative  power  vested  in  the  Senate  and  Assembly 
is  a  general  provision.  This  provision  with  regard  to  home  rule  is  a  par- 
ticular provision,  a  special  provision. 

Mr.  Wagner  —  But,  whether  it  is  general  or  special,  are  not  these  powers 
subject  to  that  provision  of  the  Constitution? 

Mr.  Marshall  —  Except  as  modified  expressly  in  this  provision.  We  axe  ex- 
pressly modifying  the  legislative  power  by  giving  certain  legislative  powers 
to  the  mimicipalities.  And,  reading  those  two  clauses  together,  it  is  very 
clear  what  the  interpretation  would  be. 

Now  the  next  amendment  that  I  propose  is  one  which  I  think  is  equally 
important  and  that  is  to  strike  from  line  14,  page  4,  and  also  from  line  4,  page 
5,  and  from  line  6,  page  6,  the  word  "  business  ",  so  wherever  there  is  to  be 
foimd  in  juxtaposition  in  any  of  those  cases  the  words  "  property,  business  or 
local  affairs  ",  the  word  "  business  "  would  be  removed. 

Now  the  Constitution  at  present  in  Section  2  refers  to  laws  relating  to  the 
"  property,  affairs  or  government  of  cities  ".  Those  three  words  were  chosen 
advisedly  for  the  purpose  of  dealing  with  all  matters  which  could  legiti- 
mately relate  to  the  interests  of  cities.  Now  in  this  project  we  are  changing 
that  phrase.  The  word  "  business  "  is  a  new  word  injected  into  the  Consti- 
tution, in  so  far  as  municipal  affairs  are  concerned. 

Now  I  look  with  mueh  suspicion  upon  the  interpolation  of  this  new  idea 
as  expressed  in  the  word  "business".  What  is  meant  by  the  word  "busi- 
ness "  as  here  used?  If  it  is  used  in  the  colloquial  sense,  it  might  refer  to  any 
kind  of  business;  in  its  legal  sense  it  might  refer  to  any  kind  of  business. 
It  certainly  must  mean  something  different  from  government.  The  word 
"  business  "  cannot  mean  the  same  as  "  government ",  it  cannot  mean  the  same 
as  "property",  it  cannot  mean  the  same  as  "local  affairs";  it  therefore 
means  something  else. 

Now  when  we  read  the  outgivings  of  publicists  and  of  reformers,  we  find 
that  the  word  i^  used  advisedly  in  the  sense  of  enabling  our  mimicipalities  to 
emerge  out  of  the  status  which  they  have  heretofore  occupied,  of  being  govern- 
mental agencies  of  the  State,  of  carrying  on  the  affairs  of  government  and 
dealing  with  those  matters  which  are  intimately  related  with  the  subject  of 
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government.  They  desire  a  municipality  to  become  a  business  organization  as 
well.  They  are  striving  constantly  to  enlarge  the  functions  of  our  municipali- 
ties. Among  various  schemes  which  have  been  proposed,  there  have  been  those 
which  relate. to  embarking  in  the  business  of  a  public  utility  corporation,  the 
running  of  street  railroads,  the  operating  of  electric  light  plants  for  the 
sale  of  electric  light,  or  gas  plants  for  the  sale  of  gas.  There  have  been 
thoso  who  have  suggested  entering  upon  various  mercantile  enterprises, 
the  conduct  of  stores  for  the  sale  to  the  public  of  goods  at  reasonable 
or  cost  prices.  There  has  been  one  enterprising  gentleman  in  one  of  the 
cities  of  this  State  who  has  sought  to  empower  his  municipality  to  engage  in 
the  business  of  selling  milk  to  the  inhabitants,  and  with  milk  would  go  butter, 
cheese  and  buttermilk.  There  are  those  who  think  that  it  is  within  the 
power  of  the  municipality  to  deal  in  coal  or  ice  or  any  other  subject  of 
merchandise. 

Mr.  Schurman    (interrupting) — Municipal  lodgings? 

Mr.  Marshall  —  Yes,  municipal  lodgings.  There  is  no  limit  to  which  these 
gentlemen  that  have  these  grand  ideas  will  not  go.  Are  we  prepared  in 
the  year  1915  to  embark  on  such  a  socialistic  enterprise?  I  am  not  using  the 
words  in  any  invidious  sense.  Are  we  prepared  to  depart  from  the  functions 
of  government,  the  legitimate  functions  of  government,  and  to  enter  upon  the 
carrying  on  of  business  enterprises?  Wherever  the  effort  has  been  made  in 
that  direction,  so  far  as  I  have  been  able  to  learn,  it  has-  not  been  successful. 
The  city  of  New  York  has  had  one  experience  with  regard  to  the  ferry  ex- 
tending from  the  lower  part  of  Manhattan  to  the  county  of  Richmond;  while 
that  ferry  under  private  control  was  a  paying  enterprise,  it  has  been  a  very 
losing  venture  for  the  city  of  New  York.  Thousands  and  hundreds  of  thou- 
sands of  dollars  have  been  poured  into  it. 

If  the  city  is  to  engage  in  business,  it  would  mean  that  eventually  a  very 
large  percentage  of  the  population  of  the  cities  would  be  in  the  public  service ; 
they  would  be  engaged  in  carrying  on  these  different  occupations  and  you 
would  soon  build  up  within  every  municipality  a  machine,  a  political  machine, 
compared  with  which  no  one  has  yet  in  the  history  of  our  country  succeeded 
in  even  imagining  a  structure  of  such  magnitude. 

Now  I  should  say  that  there  i-s  mischief  latent  in  the  use  of  this  word 
"  business."  I  am  not  speaking  unadvisedly  because,  as  I  have  been  informed, 
when  the  distinguished  mayor  of  the  city  of  New  York  appeared  before  the 
Cities  Committee,  on  June  22d,  he  was  asked  whether  he  believed  that  the 
city  should  have  the  power  to  institute  or  purchase  its  public  utilities,  to 
which  he  answered  in  the  affirmative.  And  in  answer  to  the  question  "  Would 
that  not  give  the  city,  if  it  was  so  inclined,  the  power  to  threaten  in  New 
York  exi&ting  corporations?"  the  mayor  said,  "I  don't  think  so.  Of  course, 
it  is  very  hard  to  make  any  material  grant  of  power  without  the  possibility 
of  having  that  grant  of  power  abused,  whether  it  be  under  legislative  control 
or  whether  it  be  by  Constitution.  But  what  I  personally  believe  in,  if  you 
really  want  me  to  make  a  declaration  of  it,  is  that  the  city  should  have  the 
power  to  acquire  such  public  utilities  as  its  electorate  se^  fit,  acting  through 
their  representatives.  And,  personally,  again,  I  hiave  believed  in  the  qualified 
control  of  those  utilities  lying  entirely  within  the  cities  but  I  do  not  believe 
the  municipal  authorities  would  abuse  that  power  to  any  great  degree." 

Now  there  we  have  from  .the  chief  magistrate  of  the  city  of  New  York  an 
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expression  of  purpose,  intent  and  policy.  I  am  not  interested  in  the  question 
as  to  whether  it  would  threaten  the  existing  provi-sions.  I  am  only  interested 
in  this  question  from  the  standpoint  of  the  taxpayer;  I  am  interested  from 
the  standpoint  of  one  who  is  a  lover  of  good  government  and  one  who  desires 
to  see  that  government  remains  on  the  rails  and  not  run  "wild-cat "  into 
every  domain  of  business  and  of  human  activity  and  endeavor.  I,  there- 
fore, trust  that  the  Committee  will  see  the  advisability  of  eliminating  this 
word  "  business."  If  this  word  is  retained,  however  much  I  am  impressed  by 
the  general  plan  of  the  Committee,  I  should  feel  it  to  be  my  bounden  obliga- 
tion to  contest  and  fight  against  the  adoption  of  this  provision  to  the  utmost 
of  my  power. 

Mr.  Wickersham  —  Mr.  Chairman,  will  the  delegate  yield  for  a  question? 

Mr.   Marshall  —  Yes. 

Mr.  Wickersham  —  May  I  ask,  is  it  your  idea,  Mr.  Marshall,  that  by  giv- 
ing to  the  city  the  power  to  control  its  own  business,  it  might  be  interpreted 
that  thereby  it  would  be  empowered  to  embark  •  in  some  commercial  enter- 
prise? 

Mr.  Marshall  —  Yes,  it  is.  I  think  it  •  is  subject  to  that  interpretation. 
In  other  words,  coupled  with  all  these  other  powers  of  adopting  charters 
which  would,  deal  with  this  subject  and  changing  its  fundamental  law  from 
time  to  time,  it  requires  no  stretch  of  the  imagination  to  find  that  they 
would  adopt,  or  might  adopt  •  a  plan  of  embarking  in  any  of  the  kinds  of 
business  to  which  I  have  referred. 

Mr.  Wickersham  —  Mr.  Chairman,  will  the  gentleman  yield  for  another 
question  ? 

Mr.  Marshall  —  Certainly. 

Mr.  Wickersham  —  That  would  imply,  then,  would  it  not,  that  it  was  a 
part  of  the  business  of  a  municipality,  unless  restrained,  by  some  constitu- 
tional provision,  to  embark  upon  any  commercial  enterprise?  Now,  is  not 
that  contrary  to  the  general  trend  of  decisions  both  in  this  State  and  else- 
where? Is  there  any  respectable  authority  in  this  State  to  sustain,  as  a 
general  power,  not  incidental  merely  to  the  business  of  the  mimicipality,  the 
right  of  the  city  to  embark  on  a  commercial  enterprise? 

Mr.  Marshall  —  Unfortunately,  there  is  a  tendency  in  that  direction. 
The  Court  of  Appeals  in  the  case  of  the  Sun  Printing  and  Publishing  Com- 
pany against  the  Mayor  of  New  York,  in  152  N.  Y.,  recognized  it  to  be  a 
municipal  purpose,  or  a  city  purpose,  to  construct  a  subway  and  to  own  that 
subway  for  the  purpose  of  facilitating  the  carrying  on  of  railroad  enter- 
prises in  the  city  of  New  York.  That  is  a  long  step  and  my  notion  is  that, 
in  view  of  the  fact  that  the  city  is  to  have  the  exclusive  power  to  manage, 
regulate  and  control  its  own  property,  business  and  local  affairs,  that  would 
not  merely  mean  the  property  which  it  now  owns,  at  the  time  of  the  adop- 
tion of  this  Constitution  —  the  local  aifairs  which  are  conducted,  or  in  which 
it  is  interested  at  that  particular  time.  But,  in  view  of  the  fact  that  they 
have  the  right  to  manage,  regulate  and  control  their  property,  business  and 
local  affairs,  and  they  may  also  amend  their  charter  or  any  local  or  special 
laws  relating  to  its  property,  business  or  local  affairs,  they  may  create  from 
time  to  time  businesses  which  they  are  not  now  engaged  in  and  which  they 
are  not  now  prepared  to  engage  in. 
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Mr.  Wickersham  —  Mr.  Chairman,  will  the  gentleman  yield  for  another 
question  ? 

Mr.  Marshall  —  Certainly. 

Mr.  Wickersham  —  Will  the  delegate  contend  that  such  enterprises  as  the 
construction  of  rapid  transit  railways  within  the  city  for  the  transportation 
of  passengers  from  one  point  of  the  city  to  another,  to  relieve  the  congested 
conditions  existing  in  the  city,  was  not  a  legitimate  city  enterprise,  and 
would  he  wish  to  prevent  the  city  from  embarking  on  that  kind  of  enter- 
prise? 

Mr.  Marshall  —  In  dealing  with  that  matter,  the  court  went  to  the  fullest 
verge  of  the  Constitution,  and  if  you  will  read  the  opinion  in  that  (Mae,  you 
will  find  that  the  sole  reason  which  led  the  court  to  decide  as  it  did,  its 
ratio  deadendiy  was  that  the  city  was  creating  highways,  subterranean  high- 
ways, for  the  purpose  of  facilitating  the  transportation  over  those  highways. 
That  was  by  interpretation  declared  to  be  a  city  purpose. 

•To-day,  I  am  sure,  no  judge  of  Ihe  Court  of  Appeals  would  consider  it  a 
proper,  legitimate  function  of  a  city  to  engage  in  the  business  of  selling  dry- 
goods,  or  clothing,  or  coal,  or  wood,  or  milk,  or  any  similar  commodity,  but 
if  you  put  this  word  "business"  into  the  Constitution  now,  I  venture  the 
assertion  that  by  no  possibility  could  the  court  hold  otherwise  than  that  those 
occupations  might  be  carried  on  by  the  city  under  the  power  thus  granted. 

I  cannot  conceive  of  anything  else  that  the  word  "  business  *\  as  used  in 
this  connection,  would  mean,  especially  in  view  of  the  fact  that  effect  must 
be  given  to  every  word  used  in  the  Constitution.  We  are  not  supposed  to  be 
engaged  in  tautology,  or  in  using  ornamental  phrasing,  or  in  employing 
rhetoric.  Hence  when  this  provision  refers  to  "  property,  business,  local 
affairs,  government ",  these  words  present  a  distinct  concept,  a  legal  concept, 
not  a  rhetorical  concept. 

Mr.  Wickersham  —  Mr.  Chairman,  will  the  gentleman  yield  again? 

Mr.  Marshall  —  Certainly. 

Mr.  Wickersham  —  I  take  it  that  the  delegate  would  not  deny  the  power 
of  the  mtmicipality  to  enter  into  the  business  of  furnishing  water  and  light  to 
its  own  citizens. 

Mr.  Marshall  —  That  has  been  decided  as  being  a  legitimate  function  of 
the  city,  because  water  and  light  are  necessary,  in  the  one  case  for  protec- 
tion against  fire  and  for  the  usual  purposes  of  a  municipality,  and  light  as 
well,  for  the  purpose  of  illuminating  the  highway,  and  the  furnishing  of  gas 
and  light,  in  that  connection,  would  be  a  mere  incident. 

Mr.  Wickersham — In  other  words,  what  I  started  to  put  to  the  delegate 
is  this:  When  the  provision  empowers  a  city  to  carry  on  its  own  business, 
isn't  that  necessarily  limited  to  the  legitimate  business  which  a  mimicipality 
can  properly  conduct  within  the  four  corners  of  the  charter  of  any  munici- 
pality, and  does  that  for  one  moment  open  the  door  to  the  theory  that  a 
municipality  can  embark  in  the  dry-goods  business,  or  the  business  of  selling 
newspapers?  But  isn't  it  by  inference  and  by  necessary  interpretation,  in 
connection  with  the  volume  of  authority  which  has  construed  the  powers  of 
municipalities  limited  to  that  character  of  business  which  is  properly  inci- 
dental to  the  existence  and  the  conduct  of  a  municipality,  and  isn't  it  a 
strained  and  forced  interpretation  to  suggest  that,  by  the  use  of  that  word 
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*'  business  ",  you  are  going  to  authorize  a  municipality  to  go  beyond  the  exer- 
cise of  the  ordinary  functions  of  municipalities,  such  as  they  have  been  recog- 
nized by  the  courts  of  the  United  States  in  a  long  line  of  decisions? 

Mr.  Marshall  —  It  is  a  very  long  question,  but  while  it  was  being  put  I 
had  leisure  enough  to  look  through  this  clause  for  the  purpose  of  ascertaining 
whether  the  language  — 

Mr.  Wickersham  —  That  is  why  I  made  it  long. 

Mr.  Marshall  —  Which  the  gentleman  has  used,  "the  legitimate  business" 
in  which  a  mimicipality  can  engage,  whether  these  words  are  in  the  Consti- 
tution. I  do  not  find  the  word  "legitimate"  or  "legitimately  engage"  in 
juxtaposition  with  the  word  "  business  ".    It  is  there  in  its  blunt,  brutal  shape. 

Mr.  D.  NicoU  —  Mr.  Chairman,  may  I  go  on  — 

Mr.  Marshall  —  Certainly  —  and,  as  I  have  already  stated,  it  is  used  in 
juxtaposition  and  contrast  with  the  phrase  "  local  affairs  ",  words  which  are 
certainly  strong  enough  to  cover  those  legitimate  matters  of  business  in 
which  a  city  may  properly  engage. 

Mr.  D.  NicoU  —  Mr.  Chairman,  does  not  the  gentleman  know  that  some 
years  ago  the  Baltimore  and  Ohio  Railroads  were  operating  a  line  with  ferry 
boats  and  that  the  city  concluded  to  go  into  the  business  of  transportation, 
and  bought  tl^e  ferry  boats  f 

Mr.  Marshall  —  I  am  woefully  aware  of  that,  because  my  taxes  have  in- 
creased in  consequence. 

Mr.  D.  Nicoll  —  And  does  not  the  gentleman  know  that  that  business  enter- 
prise now  costs  the  city  of  New  York  a  deficit  of  a  million  dollars  a  year? 

Mr.  Marshall  —  Hence  these  tears. 

Mr.  D.  Nicoll  —  By  striking  out  this  word  "  business  ",  I  want  to  know  if 
you  would  not  imperil  that  enterprise?      (Laughter.) 

Mr.  Wickersham  —  Will  the  gentleman  yield? 

The  Chairman  —  The  Chair  recognizes  Mr.  Low. 

Mr.  Low  —  Mr.  Chairman,  I  wanted  to  ask  Mr.  Marshall  if  he  does  not 
think  that  a  municipal  ferry  is  comparable  to  a  bridge?  The  bridges  over 
the  East  River  which  connect  Manhattan  with  the  boroughs  of  Queens  and 
Brooklyn,  they  do  not  appear  to  cost  the  city  anything  from  year  to  year,  but 
they  do  cost  the  city  the  interest  on  the  entire  construction  cost,  which  was 
about  twenty-two  million  dollars.  Now,  the  Borough  of  Staten  Island  can- 
not be  reached  by  a  bridge,  but  it  is  reached  by  a  ferry  —  which  is  the  first 
observation  which  I  wish  to  call  to  Mr.  Marshall's  attention.  The  second 
is,  that  I  think  if  the  figures  of  the  present  rate  of  operation  are  looked  into, 
it  will  be  found,  it  seems  to  me,  that  the  amount  of  loss  is  very  much  less 
than  it  was  at  the  beginning,  if  there  is  any  at  all. 

Mr.  Marshall — iln  answer  to  this  statement  in  the  form  of  a  question,  I 
will  say  that  I  am  not  here  to  discuss  this  woeful  experience  of  the  city  of 
New  York.  At  any  rate,  that  is  now  a  local  affair.  I  will  not  say  it  is  a 
local  affair  of  dishonor,  but  it  is  a  local  affair  of  bad  judgment,  and  what 
I  am  trying  to  avoid  is  increasing  the  situation  to  such  an  extent  as  to 
have  further  business  ventures  which  are  even  less  kindred  to  the  ordinary 
functions  of  a  municipality  than  the  conduct  of  a  ferry.  Assuming  that 
there  is  a  parallel  between  a  ferry  and  a  bridge,  and  between  a  subway  and 
a  highway.    What  I  am  considering  is  the  question  of  going  into  other  oc- 
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cupations;  we  will  find  the  day  when,  if  a  check  is  not  insisted  upon,  cities 
will  engage  in  these  various  occupations  to  which  I  havo  referred.  At  all 
events,  if  the  people  shall  ever  come  to  the  point  of  desiring  to  occupy 
themselves  with  other  ventures,  let  that  be  made  the  subject  of  an  indepen- 
dent proposition  in  an  independent  amendment  to  the  Constitution.  But 
let  us  not,  with  our  eyes  open,  allow  the  entrance  into  oiir  system  of  such 
an  insidious  feature  of  the  word  **  business  ",  where  it  does  not  belong,  and 
where  it  is  not  needed. 

Mr.  Sanders  —  ^fr.  Cliairman,  would  the  gentleman  say  that  a  provision  of 
a  charter  of  a  railroad  corporation  authorizing  it  to  engage  in  its  business, 
would  authorize  it  to  engage  in  mercantile  business? 

Mr.  Marshall  —  That  is  a  question  which  I  could  not  answer  without  seeing 
the  remainder  of  the  charter. 

Mr.  D.  Nicoll  —  In  the  business  of  conducting  hotels,  for  instance. 

Mr.  Marshall  —  They  sometimes  do,  because  they  are  sometimes  given  that 
power. 

Mr.  D.  Nicoll  —  It  takes  a  very  smart  man  — 

Mr.  Marshall  —  I  think  that  it  is  an  American  maxim  that  it  takes  a 
smart  man  to  run  a  hotel. 

Mr.  Franchot  —  Mr.  Chairman,  if  I  may  ask  the  gentlemail  a  question. 
Would  not  your  objection  be  met  by  retaining  the  phrase  "  proper  affairs 
of  government ",  which  is  now  in  the  present  Constitution  ? 

Mr.  Marshall  —  Unquestionably.  I  agree  with  Mr.  Franchot  entirely. 
What  I  am  criticizing  is  the  unnecessary  introduction  into  the  Constitution 
of  the  word  "business,"  when  there  is  no  need  for  it  in  anything  at  present 
existing  In  our  public  life,  and  when  these  three  words  which  have  passed 
muster  for  the  last  twenty-five  years,  and  which  cover  every  legitimate  in- 
terest of  a  municipality,  are  sufficient  for  the  purpose.  I  should  much  pre- 
fer, too,  a  favorable  consideration  of  the  enumerated  powers  of  Mr.  Franchot's 
project,  to  this  dangerous  feature  which  is  injected  into  this  cities  article 
by  the  use  of  the  word  "  business  ".  At  least  then  we  would  know  what 
we  could  do  and  what  we  could  not  do.  Here  we  do  not  know  what  might 
result  from  the  use  of  this  word  so  unnecessarily  introduced  and  which,  to  my 
mind,  does  not  increase  the  harmony  of  the  general  features  of  the  scheme. 

Mr.  Parsons  —  Will  the  gentleman  yield  for  a  question  ? 

Mr.  Marshall —  Certainly. 

Mr.  Parsons  —  Could  you  accomplish  just  what  your  object  is  by  striking 
out  the  word  "  business  ?  "  Would  you  not  have  to  strike  out  the  phrase 
there  and  insert  the  language  in  Section  2  of  Article  III?  In  that  section  the 
language  is,  "Laws  relating  to  the  proper  affairs  or  government  of  cities;  '* 
but  as  the  language  here  i&  directed,  it  is  businesa  or  local  affairs.  It  might 
be  an  affair  of  a  city  which  does  not  come  exactly  within  the  word  "  local," 
for  instance,  water  supply. 

Mr.  Marshall  —  That  is  a  proper  — 

Mr.  Parsons  —  But  the  management  of  it,  is  that  not  managing  affairs? 

Mr.  Marshall  — "  Managing,  regulating  and  controlling  its  property." 
Those  three  words  relate  to  all  of  these  three  terms. 

Mr.  Parsons  —  May  I  suggest,  then,  that  if  that  is  your  suggestion,  you 
get  nowhere,  but  that  the  management  may  be  of  anything  which  it  chooses? 

Mr.  Marshall  —  It  has  to  be  property  which  it  can  legitimately  acquire. 
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It  would  not  justify  a  city  in  going  into  a  business.  You  are  inviting  the 
city  to  engage  in  business. 

Mr.  Parsons  —  Then  the  business  must  be  business  which  you  can  legiti- 
mately do. 

Mr.  Marshall  —  But  with  the  word  "business"  in,  by  this  method  of 
government  by  charter,  under  the  management  of  a  charter,  conducted  with 
some  catchwords  or  phrases,  of  any  man  doing  his  own  business  in  public 
welfare  stores,  or  something  of  that  sort,  why,  you  could  amend  your  charter 
so  as  to  engage  in  such  a  business  by  constitutional  authority.  I  have  said 
what  I  have  said  with  full  confidence  in  the  soundness  of  the  policy.  I  con- 
fiiider  it  bristling  with  danger.  Judge  O'Brien,  in  his  very  interesting  argu- 
ment yesterday,  called  attention  to  the  fact  that  in  the  Constitution  of  the 
United  States  there  were  the  few  words  giving  to  Congress  the  power  to  regu- 
late commerce,  and  that  power  to  regulate  commerce  has  included  within  it 
by  interpretation  almost  every  imaginable  activity  of  the  human  race.  When 
used  in  1787  in  the  Constitution,  there  were  no  railroads,  there  were  no 
steamboats,  no  telegraph,  no  telephone,  and  no  cable,  and  yet,  under  that 
grant  of  power  to  regulate  commerce,  there  has  been  included  regulation  of 
all  of  our  means  of  transportation,  of  inter-communication,  and  the  end  is  not 
yet,  because  the  Supreme  Court  of  the  United  States,  at  every  session,  is 
building  up,  building  up  a  structure  based  upon  these  few  words,  which 
seems  to  comprehend  almost  every  mercantile  and  commercial  activity  to 
which  the  human  race  is  capable  of  giving  birth. 

Mr.  Schurman  —  Will  the  gentleman  yield? 

Mr.  Marshall  —  Certainly. 

Mr.  Schurman  —  I  would  like  to  ask  Mr.  Marshall  whether,  in  hi&  opinion, 
the  city  of  New  York  has  suffered  in  the  performance  of  its  legitimate 
activities  from  the  absence  from  the  present  Constitution  of  the  word 
"  business." 

Mr.  Marshall  —  No,  not  at  all.  If  the  city  of  New  York  and  its  officials 
would  confine  themselves  to  the  legitimate  duties  of  properly  looking  after 
the  property,  local  affairs  and  government  of  the  city,  there  would  be  no 
need  for  them  to  seek  new  worlds  to  conquer.  They  have  got  business  enough 
for  a  summer's  day,  at  least. 

Mr.  Wickersham  —  Will  the  gentleman  yield,  Mr.  Chairman? 

Mr.  Marshall  —  Certainly. 

Mr.  Wickersham  —  I  would  like  to  ask  the  gentleman  if  it  is  not  the 
purpose  of  the  incorporation  of  a  municipality  that  it  may  conduct  the  affairs 
and  business  of  a  municipality,  whatever  they  may  be,  from  time  to  time,  in 
carrying  out  the  legitimate  object  and  aim  of  the  formulation  of  a  munici- 
pality ? 

Mr.  Marshall  —  What  is  "legitimate,"  if  I  may  be  permitted  to  ask? 

Mr.  Wickersham  —  It  would  be  difficult  to  define  in  words,  but  whatever 
the  legitimate  aim  of  a  municipality  may  be,  must  it  not  be  understood  that 
a  municipal  corporation  has  whatever  powers  are  expressly  created  in  order 
to  accomplish  the  legitimate  objects  of  its  incorporation?  In  other  words, 
my  question  is,  does  a  municipal  corporation  differ  in  that  regard  from  any 
other  corporation?  Are  not  corporations  created  for  certain  purposes? 
Municipal  corporations  are,  as  I  understand,  for  the  government  of  people 
Jiving  m  a  certain  prescribed  area,  under  existing  conditions,  and  whatever 
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legitimately  belongs  to  the  conduct  of  that  local  government,  in  the  conduct 
of  its  affairs,  attainment  of  the  objects  of  healthy  municipal  life,  are  inci- 
dental powers  to  the  municipality.  If  you  leave  out  the  word  "business," 
do  you  qualify  those  powers  in  the  slightest  degree?  Does  not  it  have  all 
the  force  of  its  creation  as  a  municipal  corporation,  the  power  to  carry 
out  whatever  business  is  incidental  to  its  existence? 

.  Mr.  Marshall  —  Once  more  resolving  myself  into  a  Yankee,  which  I  am 
not  (laughter),  I  will  ask  the  gentleman  to  define  what  is  the  Intimate 
business  of  a  corporation?  I  cannot  conceive  of  anything  that  is  legitimate 
that  you  get  beyond  the  functions  of  dealing  with  and  managing  its  affairs 
and  its  government.  The  gentleman  seems  to  think  that  there  is  no  dif- 
ference in  principle  between  a  municipality  and  any  other  corporation.  The 
difference  is  as  wide  as  the  continent.  A  municipality  is  a  public  corpora- 
tion. A  business  corporation  is  a  private  corporation.  The  rules  and 
principles  which  apply  to  a  public  corporation  are  entirely  different  and 
distinct  ftom  those  which  apply  to  a  private  corporation.  In  one  sense,  it  is 
a  delegation  of  government.  In  another  case,  it  is  merely  the  granting  of 
a  franchise  or  permission  to  a  number  of  people  to  carry  on  the  business 
that  a  single  individual  or  a  number  of  people  aggregated  in  a  partnership 
might  carry  on ;  and  so  long  as  it  is  not  contrary  to  the  moral  law  or  statute 
law,  it  would  be  legitimate  provided  that  it  comes  within  the  four  corners 
of  the  grant  of  the  charter.  So  far  as  a  public  corporation,  however,  is 
concerned,  a  municipality,  they  are  dealing  with  the  subject  of  government 
and  the  affairs  which  are  incident  to  the  government,  local  affairs  and  prop- 
erty belonging  not  to  a  small  group  of  people,  but  to  all  the  people  gathered 
together  in  a  municipality  or  a  locality.  Entirely  different  principles  must 
and  should  apply. 

Mr.  Wickersham  —  Are  there  not  two  functions  combined  in  every  munici- 
pality, the  exercise  of  the  delegated  sovereign  power,  and  the  exercise  of 
what  may  be  called  the  private  or  proprietary  power,  and  does  not  the  same 
rule  of  construction  apply  to  a  corporation  in  the  exercise  of  the  latter 
powers  that  applies  to  any  ordinary  private  corporation  in  the  exercise. of 
power  ? 

Mr.  Marshall  —  Not  the  same  rule  of  construction. 

Mr.  Wickersham  —  Perhaps  the  property  rule,  then,  as  applied  to  a  private 
corporation.  Take,  for  example,  the  business  which  the  city  of  New  York 
is  carrying  on  in  owning  and  renting  piers  and  wharf  properties;  a  very 
large  business  in  which  it  is  involved,  and  investing  an  enormous  sum  of 
money  — 

Mr.  Marshall  —  That  is  not  a  business,  if  I  may  interrupt. 

Mr.  Wickersham —  — in  its  private  capacity,  real  estate  and  water 
rights  appurtenant  thereto,  and  renting  out  as  any  other  landlord.  Would 
the  delegate  say  that  is  not  a  business? 

Mr.  Marshall  —  No  more  a  business  than  would  be  the  act  of  my  leasing  a 
house  or  a  barn  that  belongs  to  me;  that  is  merely  an  incident  to  the  own- 
ership of  property.  The  city  of  New  York  owns  the  water-front  and  owns 
the  piers,  and  it  rents  out  those  piers  as  its  property,  just  as  it  might  a 
piece  of  property  which  it  had  acquired  by  tax  sale.  That  is  not  a  business. 
Unfortunately,  the  same  people  who  are  stretching  out  for  power  within  the 
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municipality  have  succeeded  in  amending  the  Constitution  in  putting  into 
it  excess  condemnation  provisions  enabling  them  to  condemn  and  buy  prop- 
erty more  than  is  actually  required  for  a  public  work,  and  then  set  forth 
in  what  might  be  called  the  real  estate  business.  You  will  sometimes  see 
on  the  City  Hall  a  sign,  "Real  Estate  Agent:  Property  Acquired  in  Excess 
Condemnation  Proceedings."  That  business  that  followed  in  the  wake  of 
the  Staten  Island  ferry  is  an  object  lesson  for  all  time.  Would  that  it 
might  come  soon,  because  the  sooner  we  taste  the  bitter  sweets  of  engaging 
in  business,  the  better  it  will  be  for  our  communities  and  our  municipalities. 

Mr.  Wicker  sham  —  Will  the  gentleman  yield  for  one  more  question? 

Mr.  Marshall  —  Certainly. 

Mr.  Wickersham  —  Because  I  am  trying  to  develop  the  idea  of  business 
engaged  in.  Isn't  it  a  fact  New  York  has  gone  into  the  business  of  buying 
water  front  property  and  leasing  it,  and  isn't  that  a  business,  precisely  to 
the  extent  that  the  Astor  Estate  is  in,  the  business  of  improving,  building  and 
managing  real  estate? 

Mr.  Marshall  —  I  do  not  so  consider  it.  It  might  in  one  sense  be  called 
that,  because  it  is  carried  on  on  a  large  scale.  It  is  entirely  unnecessary 
to  put  the  word  "  business  "  in,  to  cover  that,  because  it  is  a  right  incident 
to  the  control  and  management  of  property.  Why  do  you  invite  peril  by  put- 
ting in  this  word  "  business ",  is  the  question  I  am  putting  to  this  con- 
vention. 

Mr.  Wickersham  —  What  I  am  trying  to  get  at  is  the  additional  power 
which  you  are  conferring  upon  them  that  you  think  is  being  conferred  upon 
a  municipality  by  the  use  of  the  word  "  business  "  and  I  am  trying  to  de- 
velop the  fact  that  incidental  to  the  powers  of  a  municipality  is  the  right  to 
enter  into  such  business,  as  far  as  it  is  within  the  general  grant  of  munici- 
pal powers. 

Mr.  Marshall  —  Mr.  Chairman,  let  me  ask  questions  now.  I  think  turn 
about  is  fair  play. 

Suppose  the  people  should  be  aroused  by  the  idea  that  there  had  been 
private  banks  failing  on  the  East  Side  resulting  in  large  losses  of  money, 
and  municipal  banks  should  be  organized?  Suppose  the  people  find  their 
rates  of  insurance  higher  on  their  property  than  they  ought  to  be,  and  they 
then  should  engage  in  municipal  fire  insurance;  and  suppose  there  should  be 
an  outcry,  as  there  was,  against  life  insurance  companies  a  few  years  ago, 
when  that  investigation  was  made  into  them  by  Governor  Hughes,  and  we 
find  that  our  premiums  are  too  great,  and  it  might  be  argued  that  the  lives 
in  New  York  city  are  longer  than  those  in  the  interior  of  the  State,  and 
that  therefore  the  business  could  be  conducted  more  prudently  and  ad- 
vantageously in  the  city  of  New  York,  and  suppose  the  people  should  say 
that  Macy's  and  Altman's  and  other  department  stores  are  making  too  much 
money  and  that  the  people  should  have  the  benefit  of  that,  and  that  they 
could  get  better  rates  than  they  can  now  from  those  stores,  and  they  could 
get  their  calico  and  their  groceries  and  other  goods  cheaper,  would  you  say 
that  the  city  should  go  into  those  different  kinds  of  businesses?  But  if  you 
put  into  the  Constitution  this  word  "  business  ",  don't  you  open  the  door  to 
these  professors  —  I  say  that  with  all  due  respect  to  some  professors  —  but 
don't  you  open  the  door  to  some  of  these  professors  who  think  it  is  the[ 
fashion  to  upset  and  do  away  with  everything  that  is  time-honored,  to  make 
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a  new  deal  and  to  start  as  though  we  were  starting  upon  a  new  Utopia? 
Would  there  not  be  men,  I  could  name  them  by  the  dozen,  their  utterances 
are  flashed  over  the  wires  from  one  end  of  the  Union  to  the  other,  who  would 
urge  you  to  embark  upon  those  enterprises,  co-operation,  collectivism  and  all 
those  beautiful  schemes  which  we  hear  of  which  are  expected  to  be  catch- 
words and  talismans  for  the  purpose  of  curing  every  possible  ill  that  flesh 
is  heir  to  —  men  who  come  here  and  tell  us  to  abolish  the  due  process  of  law 
for  the  protection  of  life,  liberty  and  property,  and  who  are  prepared  to 
embark  upon  the  craziest  scheme  that  has  ever  entered  into  the  mind  of  a 
lunatic. 

Mr.  E.  N.  Smith  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  question? 

The  Chairman  —  Will  tlie  gentleman  yield  to  a  question  by  Mr.  Smith  ? 

Mr.  Marshall  —  Certainly. 

Mr.  E.  N.  Smith  —  I  call  your  attention  to  the  phraseology,  "  management 
of  its  business." 

Mr.  Marshall  —  Yes,  that  is,  "  its  business." 

Mr.  E.  N.  Smith  —  Are  you  aware  of  the  fact  that  that  same  clause  is 
in  practically  the  charter  of  every  city  in  the  State  to-day? 

Mr.  Marshall  —  I  don't  think  it  is.     You  may  have  it  in  Watertown. 

Mr.  E.  N.  Smith  —  No,  this  is  in  almost  every  charter  of  every  city,  the 
management  of  its  business. 

Mr.  Marshall  —  Well,  I  don't  want  it  to  get  into  the  Constitution  if  I  can 
help  it. 

Mr.  Wickersham  —  Mr.  Chairman,  will  the  gentleman  yield  for  one  mo- 
ment? 

Mr.  Marshall  —  Yes. 

Mr.  Wickersham  —  In  answer  to  the  question  which  the  delegate  put  to 
me,  I  will  say  that  nobody  but  a  lunatic  would  ever  construe  the  phrase 
"  its  business  "  in  the  charter  of  a  municipality  to  embrace  the  power  you 
describe. 

Mr.  Marshall  —  I  don't  know  about  that.  I  don't  know  about  that.  We 
have  had  times  in  this  country  when  any  kind  of  a  crazy  scheme  has  re- 
ceived very  respectable  endorsement  and  backing.  It  was  only  by  a  miracle 
that  we  did  not  adopt  the  "  16  to  1  "  idea.  And  it  was  only  by  a  miracle  that 
the  Greenbackers  did  not  succeed  at  one  time  in  imposing  their  theories 
upon  our  entire  country,  to  say  nothing  about  a  community.  And  it  was  only 
by  a  miracle  that  Dennis  Karney,  of  sand-lot  fame,  did  not  succeed  in  his 
efforts  which  would  have  knocked  the  city  of  San  Francisco  in  a  cocked-hat. 

And  I  don't  know  what  some  of  the  distinguished  gentlemen  might  not 
do  even  in  the  city  of  New  York,  when  most  of  its  good  citizens  are  playing 
golf  or  are  engaged  in  other  enterprises,  whereas,  the  people  who  are  heroes 
of  the  Hustings  might  go  abroad  and  preach  to  listening  ears  these  doc- 
trines. 

Don't  be  so  sure  that  this  may  not  be  engrained  into  our  public  life  at 
some  time. 

I  hope  I  may  not  be  accused  of  "  sandlotism,"  but  I  shall  indulge,  at  least 
in  warning,  and  I  hope  it  will  not  be  a  prophecy. 

Mr.  Wickersham  —  Mr.  Chairman,  will  the  delegate  yield? 

Mr.  Marshall  —  Certainly. 
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Mr.  Wickersham  —  Of  course,  the  delegate's  warning  will  go  throughout 
the  land,  but  let  me  call  your  attention  to  the  fact  that  these  words  would 
have  to  receive  judicial  construction,  and  that  we  are  guarding  against  is 
not  sandlotism  or  popular  uprising,  against  which  no  language  would  prevail, 
but  it  would  have  to  rest  on  the  solemn  common  sense  of  the  American 
people. 

We  are  speaking  now  of  language  to  be  submitted  to  judicial  interpre- 
tation, and  I  ask  if  the  delegate  sincerely  thinks  that  any  court  in  this  State, 
any  Court  of  Appeals  in  this  State,  would  construe  the  words  "  its  business  " 
in  a  municipal  charter  to  embrace  any  of  these  practices  and  agencies  he 
speaks  about? 

Mr.  Marshall  —  A  very  estimable  gentleman,  Mr.  Dooley,  in  one  of  his 
immortal  utterances  said:  "That  the  Supreme  Court  follows  the  election 
returns." 

Mr.  Wickersham  —  Mr.  Chairman,  the  delegate  does  not  believe  that,  does 
he? 

Mr.  Marshall  —  No. 

Now,  in  reference  to  what  Mr.  Smith  has  said  about  the  charter  of  the 
city  of  Watertown.  The  city  is  one  of  the  most  beautiful  spots  of  creation, 
and  if  I  had  the  ability  of  the  late  Parker  Knox,  to  indulge  in  a  rhapsody, 
I  should  tell  you  what  it  is.  The  charter  is  different  from  the  language 
which  is  to  be  found  in  Chapter  247  of  the  Laws  of  1913,  which  is  an  act 
to  amend  the  General  Cities  Law,  in  relation  to  the  powers  of  cities,  and 
which  was  calculated  to  create  a  sort  of  home-rule  measure,  and  there  we 
find  in  Section  19  these  words:  "  Ev%ry  city  is  granted  power  to  regulate, 
manage  and  control  its  property  and  local  affairs."  There  is  no  word  "  busi- 
ness "  used  in  that  connection. 

And  it  is  also  true  that  it  follows  with  a  grant  of  power,  an  enumeration 
of  powers,  coupled  with  the  phrase  that:  "No  enumeration  of  powers  in 
this  or  any  other  law  shall  operate  to  restrict  the  meaning  of  this  general 
grant  of  powers  or  to  exclude  other  powers  comprehended  within  this  general 
grant";  none  of  which  indicate  any  desire  on  the  part  of  the  framers  of 
the  act  to  permit  the  carrying  on  of  any  business, — 

Mr.  Weed  —  Mr.  Chairman,  will  the  delegate  yield  for  a  question? 

Mr.  Marshall  —  Certainly. 

Mr.  Weed  —  Do  you  not  find  in  that  law  to  which  you  have  referred,  in 
subdivision  19  of  Section  20,  this  phrase :  "  To  regulate  the  manner  of 
transacting  the  city's  business  and  affairs  "  ? 

Mr.  Marshall  —  I  do  find  those  words,  but  they  are  to  be  read  in  con- 
nection with  the  general  grant  of  power  which  is  declared  to  be  controlling, 
and  that  general  grant  of  power  relates  to  the  regulating,  managing  and 
control  of  property  and  local  affairs.  So  in  that  connection  the  word  "  busi- 
ness "  is  merely  used  as  relating  to  the  subjects  of  general  grant. 

Mr.  C.  Nicoll  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  question? 

Mr.  Marshall  —  Certainly. 

Mr.  C.  Nicoll  —  In  this  general  grant  of  power  contained  in  Section  19,  you 
will  notice  that  that  section  we  had  under  discussion  before,  it  simply  providfes 
for  a  grant  to  manage,  regulate  and  control  its  property  and  local  affairs. 
No  such  word  as  "business"  appears.    Are  you  aware  that  in  that  general 
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grant  of  power  and  as  an  incident  thereto  it  is  in  the  same  bill  provided  tHkt 
the  city  shall  have  the  right  to  establish,  construct  and  maintain,  operate, 
alter  and  discontinue  bridges,  tunnels  and  ferries  and  approaches  thereto, 
under  Section  9,  and  in  Section  16  to  establish  institutions  and  instrumen- 
talities for  the  instruction,  enlightenment,  improvement,  recreation  and 
welfare  of  its  inhabitants,  by  the  city. 

Mr.  Marshall  —  I  find  that,  but  I  don't  think  that  that  meets  my  question. 
I  am  talking  about  a  general  grant  of  power,  such  as  you  have  in  the  Consti- 
tution, and  that  grant  of  power  deals  solely  with  that  subject,  solely  with  the 
subject  of  managing,  regulating,  and  controlling  local  affairs.  These  two 
subjects  you  have  called  attention  to,  are  not,  in  any  way  —  are  limited  and 
circumscribed,  whereas  the  word  "  business  "  is  the  most  comprehensive  word 
which  can  be  used,  and  within  its  limitations  include  any  kind  of  business 
that  it  is  possible  to  engage  in. 

Mr.  C.  Nicoll  —  Including  those  you  mention? 

Mr.  Marshall  —  Yes,  sir. 

Mr.  Parsons  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  question? 

Mr.  Marshall  —  Certainly. 

^r.  Parsons  —  As  a  practical  matter,  could  not  the  activities  of  the  city 
be  governed  by  the  provisions  of  Section  10  of  Article  VIII,  relating  to  the 
incurring  of  indebtedness  which  provide  that  no  city  may  incur  an  indebted- 
ness except  for  city  purposes? 

Mr.  Marshall  —  Then  your  answer  is  that  if  the  city  should  ever  be  for- 
tunate enough  to  get  out  from  under  its  present  burden  of  debt,  why  until 
that  time  came,  it  might  not  have  money  to  engage  in  this  business,  but 
New  York  city  is  not  the  only  city  in  the  State.  I  think  there  are  some 
cities  which  are  fortunate  enough  to  be  not  so  burdened  with  indebtedness,  and 
in  this  case  this  language  applies  to  all. 

Mr.  Parsons  —  Mr.  Chairman,  may  I  ask  a  further  question? 

Mr.  Marshall  —  Yes. 

Mr.  Parsons  —  In  the  use  of  the  word  "business,"  is  it  not  fair  to  assume 
that  the  court  would  still  limit  that  to  business  for  city  purposes? 

Mr.  Marshall  —  I  cannot  assume  any  such  thing. 

Mr.  Franchot  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  friendly 
question  ? 

Mr.  Marshall  —  Yes,  but  these  are  all  friendly  questions. 

Mr.  Fxanchot  —  Is  it  not  your  contention,  Mr.  Marshall,  that  the  term 
"  local  affairs  "  would  ordinarily  include  such  incidental  business  as  the  city 
must  engage  in,  in  order  to  manage  its  affairs,  and  that  by  the  use  of  the 
additional  term  "business"  confusion  is  thrown  around  the  subject. 

Mr.  Marshall  —  Mr.  Franchot  has  expressed  my  idea  exactly.  I  have  tried 
to  emphasize  that  idea,  and  I  think  his  way  of  phrasing  it  is  a  very  valuable 
addition  to  my  efforts  along  that  line. 

Mr.  Schurman  —  Will  the  gentleman  yield  for  a  question? 

Mr.  Marshall  —  Certainly. 

Mr.  Schurman  —  I  understand  from  Mr.  Wickersham  that  New  York  city 
has  engaged  in  the  purchasing  and  leasing  of  real  estate  for  what  has  been 
termed  its  business  activities.  I  want  to  know  if  the  warrant  for  such  a 
business  is  to  be  found  in  the  existing  Constitution  or  Law,  which  provides 
that  cities  shall  manage,  regulate  and  control  their  own  property  and  local 
affairs? 
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Mr.  Marshall  —  That  is  the  only  language  which  has  ever  appeared  in  any 
Constitution  which  relates  to  cities  at  all. 

Mr.  Schurman  —  Mr.  "Chairman,  will  the  gentleman  yield  for  a  further 
question? 

Mr.  Marshall  —  Certainly. 

Mr.  Schurman  —  If  we  put  in  the  word  "  business ",  we  contemplate  an 
addition,  or  an  extension  of  the  activities  in  which  the  city  is  engaged. 

Mr.  Marshall  —  You  acutely  point  out  a  new  line  of  thought;  an  activity, 
one  which  is  not  needed  for  carrying  on  any  of  the  city  aflFairs  that  have 
been  carried  on,  and  which  is  merely  an  invitation  to  embark  upon  an  en- 
tirely new  system  and  theory  of  local  management  and  government,  and  in 
fact,  no  one  of  which  is  included  in  the  term  "government",  because  ft 
is  an  addition  to  government,  it  is  an  addition  to  its  management  and 
control  of  local  affairs,  it  is  an  addition  to  the  management  of  its  property; 
it  is,  in  fact,  the  carrying  on  of  a  business. 

Mr.  Byrne  —  Mt.  Chairman,  will  the  gentleman  yield  to  a  question? 

Mr.  Marshall  —  I  shall  be  very  glad  to  answer. 

Mr.  Byrne  —  I  am  sorry  to  be  another  one  to  interrupt  you.  On  line  17 
it  says :  "  Such  powers  shall  be  deemed  to  include  among  others  ",  and  then 
it  goes  on  to  state  the  power  and  grant  and  so  forth.  Have  not  the  courts 
held  that  where  a  class  is  defined,  for  instance,  the  case,  I  think,  where 
they  said  pigs,  cows  and  other  animals,  that  it  meant  animals  of  a  like  kind, 
which  would  not  refer  to  wild  animals,  and,  therefore,  having  pointed  out  the 
kind,  among  others,  don't  you  think  that  the  courts  would  then  hold,  when 
they  came  to  interpret  it,  that  it  meant  things  of  that  character,  and  not 
the  business  of  selling  milk,  butter  and  cheese? 

Mr.  Marshall  —  I  don't  think  so. 

Mr.  Byrne  —  I  do. 

Mr.  Marshall  —  I  do  not  think  so.  In  the  first  place  you  lay  down  the 
proposition  that  cities  "  shall  have  exclusive  power  to  regulate  and  control 
its  own  property,  business  and  local  affairs  ",  and  then  we  say  that  this 
"  power  shall  be  deemed  to  include  among  others  ".  It  does  not  merely  say 
"  include "  but,  "  among  others  ",  and  indicates  that  out  of  the  universality 
of  powers  conferred,  for  a  certain  reason,  certain  powers  are  mentioned,  and 
when  you  refer  to  line  11  of  page  6  of  this  measure,  you  will  find  a  reason 
why  that  subdivision  was  made,  and  why  there  was  any  reference  to  those 
ideas  at  all  was  merely  to  deal  with  amendments  which  related  to  a  matter 
specified  in  that  particular  subdivision,  and  which  did  not  change  the  frame- 
work of  the  government.    That  is,  therefore,  the  purpose. 

I  am  very  sure  that  the  framers  of  this  provision  would  not  for  a  moment 
consider  that  this  subdivision  "a"  is  exclusive,  or  that  it  points  out  the 
only  character  and  nature  of  powers,  the  sole  character  or  class  of  powers 
which  may  be  exercised  by  a  city,  under  this  exclusive  power,  to  manage, 
regidate  and  control  its  own  property,  business  and  local  affairs. 

Now,  I  rose  to  say  only  a  few  words  in  explanation  of  my  own  amendments 
and  I  find  that  I  am  coming  to  be  a  monopolist. 

Mr.  Wagner — 'Mr.  Chairman,  will  the  gentleman  yield  for  a  question? 

Mr.  Marshall  —  Yes. 


1978 

Mr.  Wagner  —  Do  I  understand  you  to  say  that  the  enumerations  of  powers 
in  subdivision  "  a  "  do  not  in  any  way  limit  the  powers  granted  in  Section 
4? 

Mr.  Marshall  —  No,  they  are  merely  inclusive;  they  are  not  exclusive;  they 
do  not  define,  or  attempt  to  define  in  any  way;  they  merely  point  out  for 
the  purposes  of  subsequent  elucidation  a  certain  class  of  power. 

Mr.  Wickersham  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  further 
question  ? 

Mr.  Marshall  —  Yes. 

Mr.  Wickersham  —  I  would  like  to  ask  the  delegate  what  is  the  use  of 
enumerating  these  things  as  included  in  a  general  grant  of  powers? 

Mr.  Marshall  —  There  is  a  question  Vhich  I  cannot  answer  because  I  am 
not  even  imputing  power  to  this  provision. 

Mr.  Wickersham — 'Will  the  gentleman  yield  for  a  question? 

Mr.  Marshall  —  Yes. 

Mr.  Wickersham  —  Without  imputing  relations  to  it  of  any  kind,  permit 
me  to  ask  what  in  your  opinion  would  be  the  disadvantage? 

Mr.  Marshall  —  I  do  not  say  there  would  be  a  disadvantage.  On  general 
principles  I  should  consider  it  always  a  matter  to  be  carefully  considered 
as  to  whether  or  not  there  should  be  in  any  constitutional  provision  any 
enumeration  of  power.  There  is  always  a  possibility  of  trouble.  The  more 
words  you  have  in  your  constitutional  provisions,  the  more  lawsuits  there 
are  for  lawyers,  and  we  have  in  this  provision  enough  prospective  litigation 
to  make  the  heart  of  almost  any  lawyer  happy.  I  am  trying  to  prevent  it. 
That  is  my  function  here. 

Mr.  Wickersham  —  Will  the  delegate  yield  for  a  further  question  ? 

Mr.  Marshall  —  Yes. 

Mr.  Wickersham  —  I  hope  the  delegate  does  not  overlook  the  fact  that  there 
are  a  large  number  of  deserving  lawyers  in  this  assembly,  and  speaking  in 
their  behalf,  would  it  not  naturally  be  suggested  that  the  enumeration  of 
these  included  powers  would  throw  some  light  on  the  general  intention  of  the 
framers  of  the  measure  in  their  general  grant  of  powers;  as  a  matter  o'f 
interpretation,  wouldn't  a  court  in  case  a  dubious  question  were  raised  in 
the  construction  of  the  grant  of  power,  look  to  the  enumerated  powers  for 
guidance  in  determining  the  character  of  general  powers  sought  to  be  con- 
ferred. 

Mr.  Marshall — Providence  alone  knows  what  will  determine  the  minds  of 
the  courts  when  it  comes  to  interpreting  provisions  of  this  act.  I  should  hate 
to  express  an  opinion  upon  that  subject.  My  notion  is  that  the  only  proper 
course  to  pursue  is  to  be  extremely  careful  as  to  what  we  say  and  how  we 
say  it,  and  if  we  are  using  superfluous  words  to  cut  tliem  out,  and  I  believe 
that  much  more  harm  is  done  by  a  multitude  of  words  than  by  a  paucity  of 
words. 

Mr.  Wickersham  —  Mr.  Chairman,  will  the  gentleman  yield  for  another 
question?    I  make  this  request  seriously. 

Mr.  Marshall  —  I  am  very  serious  in  everything  that  I  have  said. 

Mr.  Wickersham  —  We  have  all  been  very  serious  but  in  a  lighter  vein, 
but  I  would  like  to  ask  one  question. 

Suppose  the  word  "  business  "  should  be  stricken  out.  Does  the  delegate 
think  that  that  would  leave  the  municipality  with  that  full  control  over  its 
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legitimate  municipal  functions  as  the  courts  may  from  time  to  time  interpret 
those  legitimate  municipal  functions  would  be,  and  would  the  mobile  of 
the  word  "  business  "  in  any  way  impede  or  obstruct  the  municipa  lity  in  the 
performance  of  whatever  functions  the  courts  from  time  to  time  might  hold 
to  be  properly  included  in  that  designation? 

Mr.  Marshall  —  I  hold  that  the  exclusion  of  the  word  "  business  "  would 
not  in  any  way  harm  or  injure  a  city  in  the  exercise  of  what  should  be  its 
proper  and  legitimate  function. 

Mr.  Wickersham  —  And  what  a  court  would  hold? 

Mr.  Marshall  —  And  what  a  court  would  hold  to  be  a  proper  and  legiti- 
mate function. 

Mr.  Low  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  question? 

Mr.  Marsliall  —  Certainly. 

Mr.  iLow  —  And  not  what  it  already  has  in  its  charter. 

Mr.  Marshall  —  It  would  enable  the  city  to  have  acquired  property,  as  for 
instance,  of  ferries,  to  run  those  ferries,  even  at  the  loss  of  another  million 
of  dollars,  and  to  lease  its  wharves  or  any  property  that  belongs  to  the  city, 
because  that  power  goes  under  the  phrase  "  control  of  its  property  '*.  I 
will  now  proceed  to  other  phases  of  these  amendments. 

Mr.  Quigg  —  Mr.  Chairman,  I  rise  to  a  point  of  order. 

The  Chairman  —  The  gentleman  will  state  his  point  of  order. 

Mr.  Quigg  —  The  gentleman  said  he  was  about  to  proceed  with  other 
matters  ? 

Mr.  Marshall  —  Which  are  connected  with  this  matter  we  are  discussing. 

Mr.  Quigg  —  I  raise  the  point  of  order  that  it  is  obvious  that  a  quorum 
is  not  present  to  do  business. 

Mr.  Marshall  —  Mr.  Chairman,  may  I  suggest  to  Mr.  Quigg,  even  if  we 
may  not  have  a  very  large  number  of  people  here,  what  we  are  saying  will  go 
into  the  Record.  What  I  have  said  has  been  really  directed  in  the  most 
friendly  and  brotherly  spirit  to  the  Committee  on  Cities,  with  the  hope  and 
expectation  and  confidence  that  they  will  be  aided  by  whatever  any  of  us 
may  say  on  this  subject. 

Mr.  Quigg  —  Mr.  Chairman,  I  think  it  is  a  shame .  that  the  Convention 
has  not  been  here  to  hear  this  debate. 

Mr.  Wickersham  —  Mr.  Chairman,  it  may  be  a  shame  but  I  hope  that  the 
delegate  will  withdraw  his  point.  He  is  not  assisting  the  work  of  this 
Convention  by  making  it. 

ITie  Chairman  —  The  Chair  would  suggest  that  the  gentleman  would  with- 
draw his  point  and  permit  the  discussion  to  proceed. 

Mr.  Wickersham  —  The  gentleman  is  not  aiding  the  work  of  this  Con- 
vention by  making  such  a  point. 

Mr.  Quigg  —  That  is  a  matter  of  my  judgment  as  well  as  yours. 

Mr.  Wickersliam  —  Mr.  Chairman,  it  is  the  judgment  of  this  body  of 
earnest  and  thoughtful  men  who  are  engaged  in  an  intelligent  discussion  of 
this  measure,  and  I  hope  that  the  delegate  will  not  insist  upon  his  point, 
because  I  think  it  is  contrary  to  the  judgment  of  the  gentlemen  here 
assembled. 

Mr.  Latson  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Latson. 

Mr.  Latson  —  I  think  nothing  could  be  more  helpful  or  educational  than 
the  work  we  are  engaged  in,  and  an  interruption  at  this  point  and  at  this 
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time  would  to  a  very  large  extent  leave  ub  without  that  conclusion  and 
maturity  of  thought  that  will  come  if  we  are  allowed  to  continue  this  dis- 
cussion imtil  we  have  concluded  the  consideration  of  this  branch  of  the  sub- 
ject. 

Mr.  Low  —  Mr.  Chairman. 

The  Chairman — iMr.  Low. 

Mr.  Low —  May  I  call  the  attention  of  the  delegate  to  the  fact  that  a 
very  large  proportion  of  the  Committee  on  Cities  are  present  and  are  hearing 
the  discussion  and  I  hope  profiting  by  it,  and  I  would  be  very  much  pleased, 
with  others,  if  he  would  withdraw  the  point  of  order. 

Mr.  Quigg  —  I  will  withdraw  it,  Mr.  Chairman,  for  the  present. 

The  Chairman  —  The  gentleman  withdraws  his  point  of  order;  Mr.  Mar- 
shall will  proceed. 

Mr.  Marshall  —  Mr.  Chairman,  these  provisions  which  I  have  referred  to 
are  in  my  judgment  fundamentally  important.  There  is  much  that  may  have 
to  be  said  hereafter  by  some  of  us  with  regard  to  the  general  plans  of  the 
Committee.  I  am  free  to  say  that  I  consider  it  a  clear  and  logical  plan,  an3 
I  think  that  it  is  a  workable  plan,  subject,  of  course,  to  these  amendments. 

It  lays  down  two  general  fimdamental  principles.  One  is  that  as  to  mat- 
ters which  relate  to  the  property  and  local  affairs, —  I  will  exclude  the  wortf* 
"business"  now  —  of  a  city,  the  city  itself  shall  have  exclusive  power;  it 
may  make  additions  to  the  charter,  it  may  amend  it  subject  to  the  provi- 
sions which  limit  the  exercise  of  that  power  which  are  inserted  in  the 
provision. 

Then  there  is  the  other  idea,  the  second  phase  of  the  subject,  which  deals 
with  the  government  of  cities,  which  deals  with  what  has  been  referred  to 
as  the  framework  of  its  government.  Whether  that  phrase  shall  be  retained 
or  not  is  a  question  as  to  which  we  should  give  very  careful  thought,  although 
we,  all  of  us,  have  a  sort  of  feeling  as  to  what  is  intended  even  though  we 
may  not  be  able  in  accurate  words  or  language  to  express  what  that  feeling  is. 
At  any  rate,  it  is  a  differentiation  between  the  management  of  the  prop- 
erty or  affairs  of  a  municipal  corporation  and  its  government.  The  one 
may  relate  to  the  corporate,  as  distinguished  from  governmental,  affairs  of  the 
municipality,  whereas  — 

Mr.  Franchot  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  question 
just  at  that  point? 

The  Chairman  —  Will  the  gentleman  yield? 

Mr.  Marshall  —  Certainly. 

Mr.  Franchot  —  Do  you  not  consider  that  a  definition  of  that  kind  would 
immensely  narrow  the  grant  in  the  interpretation  by  the  courts  hereafter? 

Mr.  Marshall  —  I  think  it  would. 

Mr.  Franchot  —  Now,  will  you  yield  for  another  question? 

Mr.  Marshall  —  Certainly. 

Mr.  Franchot  —  You  are,  of  course,  aware  that  the  cases  heretofore,  in 
defining  the  distinction  between  what  a  city  does  in  its  governmental  capacity 
and  what  it  does  in  its  private  or  proprietary  capacity, —  in  making  that 
distinction,  very  few  things  have  been  considered  to  fall  within  the  latter 
class. 

Mr.  Marshall  —  I  recognize  that,  and  I  do  say  that,  in  that  sense,  there 
is  a  limitation,  a  narrowing  of  the  power.    Of  course^  we  cannot,  however. 
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forget  this  one  fact,  that,  as  to  the  government  of  a  city,  matters  which  are 
purely  governmental,  it  is  exercising  a  delegated  power  of  the  State.  Nor- 
mally, the  State  governs  all  within  its  territory  directly,  and  if  a  State  were 
small  enough  it  would  not  require  any  civil  divisions  at  all  —  counties, 
towns,  cities  or  villages.  The  State  as  one  corporate,  sovereign  entity,  would 
rule  all  and  do  all.  But  in  view  of  the  fact  that  our  territory  is  large  and 
our  population  is  great,  and  that  the  interests  in  one  part  of  the  State  are 
different  from  the  interests  in  another,  in  the  exercise  of  its  governmental 
power,  the  State  delegates  those  powers  to  the  mimicipality.  Yet,  in  so 
doing,  it  is  merely  parceling  out  a  section  or  sections  of  its  sovereign  power, 
and  that  sovereign  power  is  vested  in  the  great  departments  of  the  State 
government,  and,  so  far  as  lawmaking  is  concerned,  it  is  vested  in  the  Legis- 
lature—  the  Senate  and  the  Assembly. 

Now,  I  can  see  a  very  good  reason  for  having  one  rule  apply  to  the  exer- 
cise of  those  governmental  functions,  and  another  rule  to  apply  to  those 
proprietary,  if  you  please,  functions,  or  those  functions  which  relate  to 
property  and  local  affairs.  And  even  that  distinction  may  be  arbitrarily 
varied  from  by  adding  to  the  powers  to  be  exercised  imder  the  phrase 
"  property  and  local  affairs,"  such  governmental  powers  of  the  police  depart- 
ment, the  health  department,  and  possibly  education,  although  that  is  one 
of  the  questions  which  we  have  to  deal  with  hereafter.  At  any  rate,  there 
is  a  legitimate  grant  for  adding  to  the  consideration  of  these  local  affairs 
the  power  to  deal  with  the  police,  fire  and  health  departments. 

Mr.  D.  Nicoll  —  Mr.  Chairman. 

The  Chairman  —  Mr.  D.  Nicoll. 

Mr.  D.  Nicoll  —  I  want  to  ask  the  gentleman  a  question  with  respect  to 
las  interpretation  of  the  amendment  in  relation  to  a  certain  thing  which 
occurred  in  the  city  of  New  York  some  years  ago.  You  may  remember  it, 
and  I  want  to  know  how  that  subject  was  treated  of  here.  The  Board  of 
Aldermen  of  the  city  of  New  York  had,  as  you  know,  for  many  years,  con- 
siderable legislative  power.  They  were  the  local  authorities  of  the  city  of 
New  York.  The  Pennsylvania  road  wanted  to  come  to  the  city  of  New 
York,  and  they  had  to  obtain  the  consent  of  the  local  authorities,  then  the 
Board  of  Aldermen.  The  Board  of  Aldermen  differed  with  the  Pennsylvania 
road.  They  had  an  argument  on  the  question  and  could  not  agree.  There- 
upon, those  who  were  interested  in  having  the  Pennsylvania  road  come  to 
the  city  of  New  York  started  in  to  create  a  public  opinion  for  the  purpose 
of  taking  away  from  the  Board  of  Aldermen  their  legislative  powers  and 
conferring  them  upon  the  Board  of  Estimate  and  Apportionment.  That 
was  purely  a  governmental  fimction. 

Mr.  Marshall  —  Undoubtedly. 

Mr.  D.  Nicoll  —  That  is  an  extreme  case  of  going  to  the  Legislature  for 
the  purpose  of  changing  the  government  of  the  city  when  desired.  Now,  how 
is  that  restrained  by  this  article? 

Mr.  Marshall  —  It  is  not  restrained. 

Mr.  D.  Nicoll  —  Not  restrained? 

Mr.  Marshall  —  In  other  words,  the  whole  theory  of  this  provision,  as  I 
take  it,  is  that,  so  far  as  such  a  change  in  the  government  of  the  city  of 
New  York  is  concerned,  it  would  be  necessary  to  go  to  the  Legislature.  Before 
such  a  law  could  be  passed,  the  locality  itself,  even  the  people  of  the  locality  by 
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an  amended  charter  could  change  that  structure  of  government,  that  frame 
work  of  government  "which  relates  to  the  powers  of  the  Board  of  Aldermen 
as  distinguished  from  the  powers  given  the  Board  of  Estimate  and  Apportion- 
ment. 

Mr.  D.  NicoU  —  Now,  do  you  mean  to  say  that  if  the  people  of  New  York 
had  a  convention  and  adopted  a  charter  and  gave  legislative  powers  to  the 
Board  of  Aldermen,  the  Legislature,  notwithstanding,  could  take  those  powers 
away  and  confer  them  on  the  Board  of  Estimate  and  Apportionment? 

Mr.  Marshall  —  Under  this  svstem. 

Mr.  D.  Nicoll  —  Under  this  system.  If  that  is  the  case,  you  might  as  well 
abandon  it.     You  haven't  got  any^'here. 

Mr.  Marshall  —  That  would  deal  purely  with  a  governmental  affair,  but 
in  such  a  case  as  that  the  bar  of  the  suspen-sory  veto  still  exists.  That  is  re- 
tained. A  bill  giving  to  the  Board  of  Estimate  and  Apportionment  the  power 
to  grant  franchises  previously  residing  in  the  Board  of  Aldermen,  would  have 
•^^o  be  submitted  to  the  Mayor  of  the  city  of  New  York,  and  if  he  disapproved 
it,  't  would  not  be  a  law  unless  the  Legislature  overruled  his  veto. 

Mr.  Wickersham  —  Mr.  Chairman,  will  the  delegate  yield  for  a  question? 

The  Chairman  —  Will  the  delegate  yield? 

Mr.  Marshall  — Yes. 

Mr.  Wickersham  —  Would  not  that  be  a  change  in  the  framework  of  the 
government  ? 

Mr.  Marshall  —It  would. 

Mr.  Wickersham  —  Therefore  it  would  fall  within  the  provision  that  "  Every 
such  amendment  which  relates  to  a  matter  specified  under  subdivision  *  a ' 
above  set  forth,  and  which  does  not  change  the  framework  of  its  government " 
—  I  am  reading  from  page  6.     This  would  change  it. 

Mr.  Marshall  — -It  does  not  change  the  framework. 

Mr.  Wickersham  —  But  I  say,  reading  the  contrary  to  that,  it  would 
change  the  framework  of  government. 

Mr.  Marshall  —  If  it  would  change  the  framework  of  government,  then  it 
cannot  be  exercised  under  this  home  rule  power. 

Mr.  Latson  —  Mr.  Chairman. 

Tlie  Chairman -- Mr.  Latson. 

Mr.  Latson  -  -  May  I  suggest,  I  think  it  was  the  intention  to  provide  that 
such  a  change  as  has  been  indicated  by  Delegate  Nicoll  would  be  accomplished 
through  legislation  in  the  Board  of  Aldermen,  concurrent  legislation  in  the 
Board  of  Estimate  and  Apportionment,  and  concurrent  approval  by  the  Mayor, 
with  a  delivery  to  the  Legislature  to  await  its  approval  or  non-approval.  If 
for  a  period  of  sixty  days  the  Legislature  was  silent,  this  concurrent  action  of 
the  three  branches  of  the  city  would  become  operative.  I  think  that  was  the 
intention. 

That  is  made  more  clear  by  the  introductory  words  on  page  6,  lines  4,  6 
and  6 :  "  The  legislative  authorities  of  the  city  may  enact  amendments  to 
the  charter  or  to  any  special  or  local  laws,  affecting  the  property,  business 
or  local  affairs  of  the  city."     That,  again,  excludes  the  government. 

Mr.  Latson  —  Mr.  Chairman,  may  I  direct  the  delegate's  attention  to  line 
16  of  the  same  page,  to  be  read  as  a  part  of  that? 

Mr.  Marshall -- That  intention  may  be  there,  but  I  cannot  see  it. 

Mr.  Low  —  Mr*  Chairman. 

Mr.  Marshall  —  Please  let  me  explain  this  language.     You  see,  as  it  now 


1983 

reads  —  and  that  calls  for  one  of  my  amendments  —  you  say  that  "  Every  city 
shall  have  exclusive  power  to  manage,  regulate  and  control  its  own  property, 
business  and  local  affaire." 

Now  there  is  a  specific  grant  of  power.  That  excludes  government.  Then 
it  continues,  "Such  power  shall  be  deemed  to  include  among  others:**  those 
which  are  specified  in  sub-division  "  a**,  and  then  comes  sub-division  "  b  **. 
Why  sub-division  "  b  **  ?  I  do  not  know,  because  it  is  not  a  logical  sub- 
division, but  for  convenient  dividing  up  of  the  sentences  they  call  it  "  b  **.  It 
reads :  "  The  power,  as  hereinafter  provided,  to  amend  its  charter  or  any 
local  or  special  law  relating  to  its  property,  business  or  local  affairs.**  Then 
follows  provisions  for  the  exercise  of  this  power,  that  is,  by  a  general  elec- 
tion or  by  the  exercise  of  certain  powers  of  the  legislative  authorities,  but 
all  those  changes,  whether  at  an  election  under  a  revised  charter,  or  by  vir- 
ture  of  amendments  to  the  charter  or  existing  laws  made  by  the  legislative 
department  of  the  city,  are  limited  and  circumscribed  by  the  introductory 
words,  "  The  power,  as  hereinafter  provided,  to  amend  its  charter  or  any 
local  or  special  law  relating  to  its  property,  business  or  local  affairs.'*  It 
does  not  include  government  and  therefore  it  excludes  any  amendment  with  re- 
spect to  the  subject  of  government,  jurisdiction  over  which  primarily  is 
retained  in  the  Legislature,  subject  to  the  suspensory  veto. 

Mr.  Marshall —  3(!€s,  I  think  that  only  emphasizes  that. 

Mr.  Low — 'Mr.  Chairman,  will  the  gentleman  yield? 

The  Chairman  —  Will  the  gentleman  yield? 

Mr.  Marshall  —  Yes. 

The  Chairman  —  Mr.  Low. 

Mr.  Low  —  I  would  like  to  make  a  brief  statement  of  fact,  and  then  dis- 
cuss the  question  as  it  affects  the  proposal. 

Mr.  Marshall  —  Perhaps  I  might  take  a  rest  in  the  meantime. 

Mr.  Low  —  Reference  has  been  made  to  the  granting  of  the  Pennsylvania 
charter.  That  was  acted  upon  by  the  Board  of  Aldermen  and  it  was  in 
connection  with  that  branch  that  the  transfer  of  legislative  authority  as  to 
franchises  was  made  from  the  Board  of  Aldermen  to  the  Board  of  Estimate. 
It  was  necessary  to  come  to  the  Legislature  in  connection  with  that  grant 
because  it  was  essential  to  give  a  perpetual  franchise  to  make  the  project 
practicable  and  that  was  impossible  under  the  city's  charter  as  it  then  stood. 
That  was  the  motive  for  coming  to  the  Legislature.  There  was  one  power 
which  the  Board  of  Aldermen  had  at  the  time  which  was  transferred  to  the 
Board  of  Estimate  in  that  connection  and  that  was  the  power  to  change 
the  city  map.  The  franchise  was  presented  to  the  Board  of  Aldermen  and 
it  was  granted  by  them  or  with  their  concurrence.    So  much  for  that  fact. 

Mr.  Parsons  —  Will  the  gentleman  yield  for  a  question? 

The  Chairman  —  Mr.  Parsons. 

Mr.  Parsons  —  Is  it  not  true  that  the  Pennsylvania  franchise  was  not 
granted  by  the  Board  of  Aldermen  until  late  in  November  or  December  or 
until  after  the  agitation  to  which  Mr.  Nicoll  alludes  had  been  started  which 
looked  towards  taking  from  the  Board  of  Aldermen  its  power  to  grant 
franchises?     That  is  my  recollection. 

Mr.  Low  —  Well,  the  dates,  Mr.  Chairman,  are  not  suflSciently  clear  in 
my  mind  to  answer.  The  fact  is  that  the  Board  of  Aldermen  did  act  upon 
the  franchise  and  did  grant  it. 
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Now  in  regard  to  the  bearing  of  this  amendment  on  the  transfer  of  such 
powers  from  the  Board  of  Aldermen  to  the  — 

Mr.  D.  Nicoll  (interrupting)  — Will  the  delegate  yield?  I  think  the  dele- 
gate is  in  error  but  it  is  of  no  consequence  whether  he  is  right  or  I  am  right. 
1  am  only  using  that  instance  as  illustrating  the  question  of  the  governmental 
side. 

Mr.  Low  —  I  quite  understand  that,  Mr.  Chairman. 

Mr.  D.  Nicoll  —  Only  as  an  illustration. 

Mr.  Low  —  That  I  am  coming  to,  but,  with  all  respect,  I  think  my  memory 
is  correct.  I  was  mayor  at  the  time  and  was  very  closely  connected  with  all 
the  transaction  and  it  has  been  a  very  great  source  of  pleasure  to  me  to 
know  that  the  franchise  was  granted  through  the  Board  of  Aldermen  during 
my  term. 

Now,  Mr.  Chairman,  if  I  may  have  the  delegate's  attention,  I  would  like 
to  answer  what  he  has  in  mind  —  how  this  plan  would  affect  such  a  thing. 
If  the  delegate  will  notice  that  clause  "  C  "  on  page  5,  gives  to  the  city  as  a 
part  of  its  exclusive  power,  the  ipower  to  amend  its  charter,  etc.  Therefore 
no  amendment  to  the  charter  of  the  city  could  be  made  by  the  Legislature  ex- 
cept by  request  of  the  city.  In  other  words,  the  initiation  of  such  a  thing 
must  come  from  — 

Mr.  D.  Nicoll   (interrupting)  — What  line  is  that? 

Mr.  Low  —  That  is  on  page  5,  line  3.  So  the  Legislature  would  have  no 
authority  whatever  to  amend  the  charter  of  the  city  of  New  York,  or  any 
other  city,  except  upon  the  initiative  of  the  city  itself.  Now  if  the  gentleman 
will  turn  to  page  3  — 

Mr.  Franchot  (interrupting)  — Mr.  Chairman,  if  I  might  be  pardoned  for 
interrupting  just  at  that  point,  I  would  like  to  ask  the  delegate  this  ques- 
tion, whether  it  was  not  understood  among  the  members  of  the  Cities  Com- 
mittee that  the  meaning  of  that  language  in  subdivision  "b"  was  that  the 
city  should  have  power  to  amend  its  charter  or  any  local  or  special  law,  in 
so  far  as  the  charter  or  local  or  special  law  relating  to  its  property,  business 
or  local  affairs,  and  that  only? 

Mr.  Low  —  It  seems  to  me,  not.  I  think  the  grant  of  the  power  to  make 
or  amend  the  charter  of  the  city  is  exclusive,  but  I  was  about  to  call  the 
attention  of  the  Convention  to  page  3,  to  the  clause  which  iwe  have  used  in 
defining  the  special  city  law.  That  reads,  as  presented  by  the  Committee: 
*'  Laws  relating  to  the  government  of  cities  and  applying  to  less  than  all  the 
cities  of  the  state  without  classification  or  distinction  and  not  within  the 
powers  granted  to  cities  by  this  article  are  defined  for  the  purposes  of  this 
section  as  special  city  laws".  Now  the  purpose  of  that  was  to  preserve  to 
the  city,  among  other  things,  the  power  to  make  and  amend  its  charter,  so 
that  no  city  charter  could  be  made  or  amended  except  upon  the  initiative  of 
the  city. 
Mr.  Marshall  —  Will  the  gentleman  yield  for  a  question? 

The  Chairman  —  Will  the  gentleman  yield? 
Mr.  Low — Certainly. 

Mr.   Marshall  —  Is   it  not   a  fact,  however,  that  the  amendment  of  the 

charter  relates  solely  to  the  subject  of  its  property,  business  or  local  affairs 

and  not  to  its  government?     I  do  not  know  what  your  intention  may  be; 

I  am  merely  interpreting  the  language  which  is  to  be  found  here. 

Mr.  Low  —  Of  course,  the  question  of  the  language,  I  admit,  Mr.  Chair- 
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man,  is  very  important  and  Mr.  Wickersham  has  presented  another  form 
of  that  language  in  the  hope  of  making  more  clear  what  was  intended,  I  sup- 
pose, by  the  Committee.  His  proposal  is,  "  Laws  not  within  the  powers  of 
cities  granted  by  this  article  and  affecting  the  government  of  cities  in 
matters  of  general  State  concern,  but  applying  to  less  than  all  the  cities 
of  the  State  without  classification  or  distinction,  are  defined  for  the  purposes 
of  this  section  as  special  city  laws."  In  other  words,  I  think  it  was  dis- 
tinctly the  purpose  of  the  Committee  on  Cities  to  do  two  things;  in  the 
first  place,  to  give  to  the'  city  the  absolute  initiative  as  to  the  amendment 
of  its  charter  and  the  making  of  a  new  charter,  so  that  the  Legislature 
could  neither  make  nor  amend  the  city  charter  in  terms  except  at  its  re- 
quest. Now,  if  there  be  any  matter  as  to  which  the  city  is  acting,  if  you 
please,  as  the  agent  of  the  State,  a  matter  of  State  concern  as  to  which  the 
State  feels  that  it  ought  to  pass  a  special  law,  it  will  have  the  authority  to 
do  that  but  subject  to  the  suspensory  veto.  That  is  the  idea,  I  am  sure,  that 
was  in  the  mind  of  the  Committee. 

Mr.  Marshall  —  Will  the  gentleman  yield  for  a  question? 

The  Chairman  —  Mr.  Marshall. 

Mr.  Marshall  —  The  question  really  relates  to  the  language  of  Mr.  Wicker- 
sham's  amendment,  and  I  should  prefer  to  have  him  explain  the  language  that 
he  uses  but  I  should  like  to  get  your  interpretation  of  it,  as  to  whether  you 
understand  that  under  that  language  it  would  be  within  the  power  of  the 
city,  through  its  legislative  department  or  as  the  result  of  a  public  election, 
to  change  the  general  structure  or  framework  of  its  government  ?  I  am  using 
those  phrases  as  they  are  used  colloquially  and  not  for  the  purpose  of  making 
any  accurate  definition. 

Mr.  Low  —  You  are  speaking  now  of  amendment  No.  1  ? 

Mr.  Marshall  —  No,  Mr.  Wickersham's. 

Mr.  Low  —  I  am  referring  to  amendment  No.  2. 

Mr.  Marshall  —  I  am  referring  to  amendment  No.  2  also, — "  Laws  not  within 
the  powers  of  cities  granted  by  this  article  and  affecting  the  government  of 
cities  in  matters  of  general  state  concern." 

Mr.  Low  —  What  was  your  question  ? 

Mr.  Marshall  —  My  question  was  whether  you  considered  those  words, 
"  government  of  cities  in  matters  of  general  state  concern,"  would  apply  to 
the  structure  of  the  government  or  the  frame-work  of  the  government  in  a 
general  way;  as  to  whether  a  change  niay  be  made,  for  instance,  from  the 
present  system  of  having  a  mayor  and  a  board  of  aldermen  or  a  common 
council  to  a  commission  form  of  government,  or  a  change  from  giving  the 
legislative  or  franchise-granting  powers  to  the  board  of  aldermen,  to  the 
board  of  estimate  and  apportionment,  and  the  like? 

Mr.  Ix>w  —  I  should  think  not,  Mr.  Chairman,  because  all  of  those  things 
would  involve  changes  of  the  city  charter.  My  imderstanding  is,  tl^at  the 
Legislature  cannot  change  the  city's  charter,  if  this  were  adopted,  except  by 
the  initiative  of  the  city.    If  the  city  was  not  for  it  — 

Mr.  D.  NicoU  (interrupting) — Will  the  gentleman  yields  You  say  "except 
upon  the  initiative? " 

Mr.  Low  —  Yes. 

Mr.  D.  NicoU  —  I  just  want  to  understand,  because  I  cannot  make  it  out. 
You  mean  that  under  the  present  provisions  of  the  Constitution  any  one 
wanting  to  change  the  chaarter,  the  city  or  any  one  else,  could  go  to  the  Legis- 
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lature,  pass  a  bill  and  then  have  it  sent  to  the  mayor,  and,  unless  vetoed  by 
the  mayor,  it  would  become  a  law  ? 

Mr.  Low  —  That  is  the  present  scheme. 

Mir.  D.  NicoU  —  That  is  the  present  scheme?  Does  the  scheme  continue  just 
as  it  is? 

Mr.  Low  —  I  should  say  not.    I  should  say  that  it  was  absolutely  changed. 

Mr.  D.  Nicoll  —  How  changed? 

Mr.  Low  —  It  is  changed  by  giving  to  the  city  exclusive  /power  to  make 
and  amend  its  own  charter. 

Mr.  D.  Nicoll  —  That  is  changed  then  by  the  provisions  of  Section  4? 

^Ir.  Low  —  That  is  changed  by  the  provisions  of  Section  4. 

Mt.  Marshall  —  In  my  judgment,  it  is  the  very  converse  of  what  Mr.  Low 
suggested. 

Mr.  D.  Nicoll  — What? 

Mr.  Marshall  —  It  is  the  very  converse  of  what  Mr.  Low  suggested  is  accom- 
plished by  the  language  of  Section  4,  and  even  Section  3,  as  proposed  to  be 
amended,  does  not  solve  all  the  questiona 

Mr.  Quigg  —  Will  the  gentleman  yield  for  a  question? 

The  Chairman  —  Mr.  Quigg. 

Mr.  Quigg  —  Mr.  Low,  suppose  a  bill  were  introduced  after  the  passage  of 
this,  were  introduced  into  either  House,  do  you  mean  to  say  it  could  not  be 
considered  ? 

Mr.  Low  —  If  it  amended  the  charter  of  the  city,  I  should  think  it  would 
be  clearly  unconstitutional  unless  it  came  up  from  the  city  with  the  approval 
of  the  Board  of  Aldermen,  the  Board  of  Estimate  and  Apportionment  and  the 
Mayor. 

Mr.  Franchot  —  Mr.  Chairman. 

Mr.  D.  Nicoll  —  That  would  be  quite  a  — 

The  Chairman  (interrupting)  — The  Chair  recognizes  Mr.  Franchot. 

Mr.  Franchot  —  I  should  like  to  ask  a  question  if  the  delegate  will  yield. 

Mr.  Low  —  Certainly. 

Mr.  Franchot — Are  you  aware  of  the  im/plications  of  that  construction,  its 
effect  upon  the  power  of  the  city  still  by  a  special  law  to  do  anything  with 
regard,  for  instance,  to  that  which  we  all  admit  is  of  State  concern,  namely, 
education,  in  that  the  regulation  of  matters  which  will  hereafter  be  considered 
to  be  of  State  concern  is  now  almost  entirely  in  the  charters-  of  cities?  So 
that  if  the  Legislature  should  not  change  the  present  charters  of  cities  with 
respect  to  matters  which  will  be  held  of  State  concern,  it  would  be  utterly 
powerless  to  take  care  of  matters  of  State  concern  under  the  provisions  of 
Section  3  of  this  Proposed  Amendment  ?  It  seems  to  me  that  the  conclusion  — 
I  would  like  to  ask  the  gentleman's  opinion  —  that  the  conclusion  is  necessary 
that  the  power  to  amend  the  charter  conferred  upon  the  municipality  is 
limited  to  amendments  of  those  provisions  of  the  charter  which  relate  to  and 
regulate  its  property^  buflinees  and  local  affairs.  Otherwise,  haven't  you  tied 
the  hands  of  the  Legislature  absolutely  by  this  provision  ? 

Mr.  Low  —  It  does  not  seem  so  to  me,  Mr.  Chairman,  in  the  slightest  degree. 
I  am  very  sure  that  the  intention  of  the  Committee  on  Cities  was  to  make 
it  impossible  for  the  Legislature  to  amend  the  charter  of  a  city  except  in 
the  method  suggested,  upon  the  initiative  of  the  city  itself.  Now,  of  course, 
it  depends  on  what  the  Convention  does  with  the  Education  article,  which  is 
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still  pending,  what  the  situation  would  be  as  to  education,  but  my  impression 
is  that  that  calls  for  the  dealing  of  the  cities  with  the  question  of  education 
by  general  laws.  It  lays  down  its  policy.  Now  the  city  of  New  York  and 
most  of  the  other  cities  —  not  all  of  them  —  have  a  board  of  education  which 
is  not  a  part  of  the  city  government.  It  is  a  separate  body  corporate  and 
politic,  and  I  am  not  sure  that  — 

Mr.  Franehot  (interruptinjr) — Will  the  gentleman  yield  for  a  question,  if  I 
Qiay,  without  impoliteness,  interrupt  him? 

The   Chairman — Mr,   Franehot. 

Mr.  Franehot  —  Is  the  gentleman  aware  that  that  matter  is  not  fixed  and 
regulated  in  the  charter  of  the  city  of  New  York? 

M?r.  Low  —  Yes,  I  am  perfectly  aware  of  it;  as  to  certain  points,  it  is 
fixed  and  regulated,  and  I  should  say,  as  to  those  points,  the  State  would 
not  change  the  charter  of  the  city  of  New  York.  That  determines  the  size 
of  the  board,  the  method  of  its  selection  and  all  the  rest  of  it.  If  the 
State  wants  to  deal  with  those  questions,  it  must  do  it  by  general  law  and 
say  that  tlie  board  of  education  in  all  cities  must  be  selected  in  such  a  way 
or  by  alternate  ways,  or  that  the  cities  can  or  cannot  have  authority  to 
determine  the  size  of  their  boards  of  education.  The  State  now  determines 
by  general  law  what  are  the  standards  of  a  school  teacher.  On  the  other 
hand,  if  anything  should  happen  in  connection  with  the  work  of  the  board 
of  education  as  to  which  the  State  felt  that  it  must  interfere  because  it  was 
a  matter  of  State  concern,  my  understanding  is  that  it  could  pass  a  special 
law  directed  to  that  thing,  which  would  be  subject  to  the  suspensory  veto. 

Mr.  E.  N.  Smith  —  Mr.  Chairman,  may  I  ask  a  question? 

The  Chairman  — <  Mr.  E.  N.  Smith. 

Mr.  E.  N.  Smith  —  Yesterday  I  propounded  to  Mr.  CBrian  this  question: 
Can  a  city  adopt  a  charter  taking  to  itself  powers  not  within  the  general 
grant?  He  answered  that  question  in  the  negative.  Now  I  understand  that 
your  answer  to  that  question  is  in  the  afiirmative. 

Mr.  Low  —  Not  in  the  slightest  degree. 

Mr.  E.  N.  Smith  —  In  other  words,  then,  if  I  may  ask  another  question, 
the  things  as  to  which  a  city  may  adopt  a  charter  would  be  confined  to 
those  grants  of  powers  which  are  contained  in  this  article? 

Mr.  Low  —  Which  are  contained  in  this  article,  and  which  are  contained 
in  its  present  charter.  I  do  not  suppose  that  this  article  takes  from  any- 
city  what  is  already  in  its  charter.  It  certainly  was  not  intended  to  do 
that.  -It  was  intended  to  start  with  the  charters  already  in  existence  and 
having  grants  of  power  more  or  less  broad  at  the  present  time  and  I  should 
be  very  much  surprised  to  learn  that  there  is  anything  in  the  proposal  of  the 
Cities  Committee  that  would  at  this  time,  or  at  any  time,  either  immediately 
or  later,  take  from  the  cities,  by  virtue  of  this  grant,  any  power  that  they 
now  have. 

Mr.  D.  Nicoll — ^Will  the  delegate  yield  for  a  moment? 

The  Chairman  —  Mr.  D.  Nicoll. 

Mr.  D.  Nicoll  —  If  the  plan  or  method  of  amending  the  city  charter  in 
section  4,  by  having  the  amendment  first  passed  by  the  aldermen,  then  the 
Board  of  Estimate  and  then  approved  mayor,  does  go  to  the  Legislature 
and  become  a  law  unless  the  Legislature  acts  upon  it,  what  is  the  use  of 
continuing  that  other  provision  which  we  adopted  in  1894  with  regard  to 
special  city  laws  J    Why  make  two  methods  of  amending  the  charter? 
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Mr.  Low  —  Mr.  Chairman,  my  answer  would  be  that  I  do  not  think  that 
the  provision  in  regard  to  special  city  laws  does  make  a  second  method  of 
amending  a  charter.  It  is  docs,  it  was  not  intended  to  and  the  language 
must  be  more  carefully  studied.  The  reason,  as  I  tried  to  point  out  to  you 
yesterday,  for  preserving  in  the  State  the  right  to  pass  a  special  city  law 
is  that  the  variety  of  interests  represented  by  the  cities  of  New  York  State 
is  so  great  that  I  doubt  the  possibility  of  dealing  in  a  statesmanlike  way 
with  every  question  that  may  come  up,  by  general  law. 

My  hope  is  that  more  and  more,  if  this  amendment  is  adopted,  the  policy 
of  the  State  as  to  cities  will  be  determined  by  general  law,  as  to  education,  as 
to  assessment,  as  to  taxation,  as  to  the  control  of  public  utilities,  as  to  all 
the  questions  in  which  the  cities  have  a  common  interest  and  where  the 
policy  may  be  the  same.  But  I  ask  the  delegates  to  notice  this:  The  present 
State  Constitution,  under  the  amendments  suggested  by  the  Cities  Committee, 
is  obliged  to  make,  in  the  section  which  deals  with  the  debt  limit  of  cities, 
special  provisions  for  the  city  of  New  York.  We  are  obliged  to  make,  or  give 
the  Legislature  the  authority  to  make,  special  arrangements  for  small  cities, 
in  order  to  provide  as  to  their  debt  limit  and  the  limit  of  taxation,  because, 
although  Section  10  of  Article  VIII  limits  the  amount  that  can  be  laid  by 
way  of  taxation  upon  cities  of  100,000  inhabitants  or  more,  it  does  not  touch 
the  small  cities  at  all;  and  we  were  informed,  when  we  suggested  making  it 
uniform,  that  the  rule  would  not  fit  the  smaller  cities. 

Now,  Mr  .Chairman,  the  thought  of  the  Committee  was  this,  if  I  correctly 
mterpret  it:  If  the  State  Constitution  is  to  deal  in  a  special  way  with  the 
city  of  New  York,  with  the  larger  cities,  on  such  questions,  what  ground  is 
there  for  believing  that  in  the  future  nothing  will  happen  as  to  which  states- 
manship will  require  the  State  to  address  itself  to  a  broad  problem?  What 
we  wanted  to  do  was  to  leave  the  State  in  a  position  to  deal  with  the  prob- 
lem on  its  merits  and  not  to  confine  it  to  passing  general  laws  which  may 
fit  some  things  and  not  fit  others.  It  was  not  intended  in  the  least  to  permit 
the  state  to  modify  city  charters  except  at  the  request  of  the  cities. 

Mr.  D.  Nicoll  —  Mr.  Chairman. 

The  Chairman  —  Mr.  D.  Nicoll. 

Mr.  D.  Nicoll  —  I  think  you  pointed  out  yesteday,  as  you  have  said  many 
times  before,  that  the  gteat  trouble  in  the  last  twenty-five  years  has  been 
in  the  constant  changes  by  the  Legislature  in  the  charters  of  the  cities.  Now 
suppose,  after  this  Constitution  is  adopted,  somebody  wanted  to  abolish  the 
office  of  chamberlain,  we  will  say.  That  office  is  related  to  the  framework  of 
the  government  of  cities.    Could  you  abolish  it  by  a  special  city  law! 

Mr.  Low  —  I  think  as  this  reads,  as  one  of  my  illustrations  used  yesterday, 
that  would  be  a  change  in  the  framework  and  the  city  must  initiate  it.  It 
must  be  adopted  by  the  board  of  aldermen,  the  board  of  estimate  and  appor- 
tionment and  the  mayor. 

Mr.  D.  Nicoll — Anil  it  could  not  be  abolished  except  on  the  initiation  of 
the  city? 

Mr.  Low — ^Absolutely  not,  nor  could  any  other  department  of  the  city. 
I  understand  that  the  power  of  amending  and  changing  charters  is  taken 
away  from  the  Legislature  absolutely  by  this  provision,  except  on  the  initia- 
tive of  the  city  itself. 

Mr.  Marshall  —  Mr.  Chairman. 
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The  Chairman  —  Mr.  MarshalL 

Mr.  Marshall  —  I  would  like  to  ask  this  one  question,  whether  that  in- 
terpretation is  not  diametrically  opposed  to  the  interpretation  which  was 
given  by  Mr.  O'Brian  yesterday  to  these  provisions?  I  understood  him 
to  say,  so  far  as  it  related  to  government  of  the  cities,  that  being  a  part 
of  the  sovereign  power,  the  right  of  initiation  was  in  the  Legislature,  subject 
to  the  suspensory  veto;  but,  so  far  as  those  features  of  a  city's  activities  are 
concerned  which  relate  to  its  property,  business  and  local  affairs,  in  that 
respect  it  was  necessary  to  proceed  in  accordance  with  the  charter  and  on 
the  initiative  of  the  city  as  provided  in  Section  4.  Now,  both  of  those  propo- 
sitions cannot  be  correct  and  it  would  seem  to  me,  to  give  due  weight  to  all 
the  language,  that  Mr.  O'Brian's  interpretation  must  be  the  correct  inter- 
pretation of  that  language. 

Mr.  Low  —  Mr.  Chairman,  I  am  not  a  lawyer  and  I  may  misconceive  the 
'  legal  effect  of  the  language,  but  I  know  what  was  in  my  mind,  and  the  gentle- 
man who  listened  to  my  statement  yesterday  must  appreciate  that  I  stated 
then  just  what  I  have  stated  now,  that  the  proposed  Cities  Committee'er 
amendment  made  it  impossible  for  the  Legislature  to  take  the  initiative  in 
the  making  or  amending  of  charters.  Now  I  thought  of  what  was  intended 
by  the  amendment  in  relation  to  special  laws  —  not  at  all  that  it  was  intended 
to  give  the  Legislature  the  opportunity  or  the  power  to  amend  charters  as 
they  are  now  found  in  existence  or  new  charters  that  may  be  regularly 
adopted.  I  look  upon  that  as  a  part  of  the  grant  already  made  ta  the  cities, 
which  is  an  exclusive  grant,  but  I  do  believe  that  if  any  situation  should 
arise,  however,  affecting  the  police  force  of  the  city  of  New  York  or  the 
board  of  education  or  the  health  department  which  required  special  action 
by  the  State,  it  could  take  that  special  action  under  this  clause  relating  to 
city  laws.  It  never  was  my  thought  for  a  moment  that,  under  this  exception 
in  Section  3  as  to  city  laws,  the  State  was  given  the  opportunity  to  change 
charters  or  to  amend  them  in  the  slightest  degree.  If  it  does,  I  think  we 
want  to  overcome  it. 

Mr.  Wickersham  —  Will  the  gentleman  yield?  ' 

The  Chairman  —  Mr.  Wickersham. 

Mr.  Wickersham  —  Mr.  Low,  it  seems  to  me  to  be  perfectly  clear  from 
this  language  that  your  interpretation  is  the  only  correct  interpretation  of 
the  amendment.  I  do  not  see  how  anybody  else  can  reach  a  different  con- 
clusion. Now,  just  consider  for  one  moment  what  this  language  does.  I  take 
it  up  as  a  new  proposition  because  I  have  not  been  in  the  committee,  but 
here  is  a  grant  to  the  city  of  power,  among  other  things,  to  amend  its  charter 
or  "  any  special  or  local  laws  affecting  the  property,  business  or  local  affairs 
of  the  city  ".  Now  you  have  got  a  provision  here  on  page  3  of  the  bill  which 
says  that  "  Laws  relating  to  the  government  of  cities  and  applying  to  less 
than  all  the  cities  of  the  state  without  classification  or  distinction  and  not 
within  the  powers  granted  to  cities  by  this  article  are  defined  for  the  pur- 
poses of  this  section  as  special  city  laws."  Then  there  is  a  provision  for  the 
enactment  of  special  city  laws  by  the  Legislature.  Farther  on  in  this  next 
section  is  the  regulation  of  tne  exercise  by  the  legislative  authorities  of  the 
city  of  the  powers  devolved  upon  them  by  the  article.  Generally  speaking, 
they  may  enact  amendments  to  the  charter  or  any  special  or  local  laws 
affecting  the  property,  business  or  local  affairs  of  the  city;  and,  generally 
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speaking,  these  enactments,  when  approved  by  the  mayor  and  board  of  esti- 
mate and  apportionment,  become  final.  But  if  the  enactment  changes  the 
framework  of  the  government,  then  it  has  got  to  be  submitted  to  the  Legisla- 
ture of  the  State,  which  is  given  a  sixty-day  opportunity  to  nullify  it.  There- 
fore, the  power  to  amend  the  charter  is  vested  in  the  city,  to  be  exercised  by 
the  city,  subject  only  to  the  power  of  t^e  Legislature  to  overrule  the  city  if 
it  chooses  within  sixty  days.    Now  is  not  that,  Mr.  Low,  your  interpretation? 

Mr.  D.  Nicoll  —  One  moment.  Will  the  delegate  yield?  And  subject  also 
to  the  power  of  the  Legislature  to  pass  special  city  laws? 

Mr.  Wickersham  —  No,  I  do  not  understand  anything  of  the  kind.  That  is 
precisely  what  it  is  not.  If  you  will  go  back  —  those  special  city  laws  apply 
to  things  which  are  not  within  the  charter  of  the  city. 

Mr.  D.  Nicoll  —  They  don't  here;  they  may  in  another  amendment. 

Mr,  Wickersham  —  I  am  speaking  of  this  bilL  Within  the  powers  granted 
to  the  city  there  is  the  power  to  amend  its  own  charter,  and  a  special  city 
law  cannot  operate  within  the  scope  of  the  power  granted  to  the  city. 

Mr.  D.  Nicoll  —  The  special  city  law  must  relate  to  the  city? 

Mr.  Wickersham — Yes,  but  it  does  not  amend  a  charter. 

Mr.  D.  Nicoll — What  else  can  it  relate  to? 

Mr.  Wickersham  —  There  are  many  things.  It  may  relate  to  a  city  law 
that  does  not  amend  a  charter.  A  charter  may  be  wholly  silent  on  some 
subject  which  is  covered  by  a  law  relative  to  the  subject.  But  the  Legisla- 
ture cannot  deal  with  that  subject  except  by  means  of  this  special  city  law, 
and  as  to  that,  the  suspensory  veto  is  vested  in  the  mayor. 

Mr.  R.  B.  Smith  —  Mr.  Chairman. 

Mr.  Wickersham  —  It  was  only  for  the  purpose  of  elucidating  this  — 

Mr.  R.  B.  Smith  (interrupting)^ — May  I  ask  a  question? 

Mr.  Wickersham  —  I  merely  asked  Mr.  Low  a  question.  Mr.  Low  has  the 
tioor  and  it  is  only  by  his  courtesy  that  I  am  asking  the  question.  I  only 
wanted  to  know  whether  I  correctly  interpreted,  from  his  point  of  view,  in 
my  statement  what  seems  to  me  to  be  the  only  correct  interpretation  of  this 
language. 

'Ihe  Chairman  —  Mr.  Low  has  the  floor.  Does  he  desire  to  answer  this 
question  before  another  is  asked? 

Mr.  Low — Yes,  I  think  I  had  better  answer  one  question  at  a  time,  if  it 
is  agreeable  to  the  Convention.  Mr.  Wickersham  has  interpreted  the  pro- 
postal  exactly  as  I  understand  it,  and  it  was  precisely  in  order  to  preserve 
the  initative  to  the  cities  in  the  amendment  of  their  charters  that,  in  this 
matter  relating  to  special  laws,  we  limited  the  authority  of  the  Legislature 
to  passing  such  laws  when  they  were  not  within  the  powers  granted  to  cities. 
Among  the  powers  granted  to  cities  was  the  right  to  make  and  amend  their 
charters.  Now,  perhaps  an  illustration  may  serve.  Take  the  police  depart- 
ment. Which  is  undoubtedly  a  department  where  the  city  acts  as  the  agent 
of  the  State  —  as  I  believe  it  to  be.  I  do  not  think  that  the  Legislature  by 
special  city  law  could  change  the  form  and  management  of  the  police  depart- 
ment in  any  city  under  this  amendment.  I  think,  on  the  other  hand,  if  the 
Legislature  made  up  its  mind  that  in  a  certain  city  the  police  department 
was  not  functioning  well  and  that  it  was  of  so  much  importance  to  the  State 
that  the  State  itself  should  administer  the  police  affairs  there,  it  could  do 
it  under  a  special  law. 
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Mr.  D.  NicoU  — Under  what? 

Mr.  Low  —  They  could  pass  a  special  city  law  taking  charge  of  the  police 
department  in  any  city. 

Mr.  Wickersham  — Will  the  delegate  yield? 

The  Chairman  —  Mr.  Wickersham. 

Mr.  Wickersham  —  In  other  words,  your  thought  there,  I  take  it,  Mr.  Low, 
is  that  if  the  Legislature  choose  to  say  that  in  all  cities  of  the  third  class 
there  should  be  no  police  department  but  that  the  State  constabulary  should 
perform  the  functions  of  the  police,  that  would  be  within  the  functions  of 
a  special  city  law? 

Mr.  Low  —  I  think  it  would  be,  yes.  I  think  that  the  State  can  do  those 
things  that  it  feels  it  ought  to  do  relating  to  these  State  functions,  by  special 
city  laws,  but  it  cannot  do  it  by  changing  a  charter. 

Mr.  D.  Nicoll  —  Mr.  Chairman. 

The  Chairman  —  Mr.  D.  Nicoll. 

Mr.  D.  Nicoll  —  Can  the  State  change  the  constitution  of  the  police  de- 
partment so  as  to  give  us  back  our  four  commissioners? 

Mr.  Low  —  I  think  not,  except  on  the  initiative  of  the  city.  That  is  pre- 
cisely what  I  understand  to  be  covered  by  granting  to  the  city  — 

Mr.  D.  Nicoll  ( interrupting )  — Nor  can  the  State  interfere  with  the  police 
department  of  the  city  of  New  York? 

Mr.  Low  —  If  there  is  anything  which  is  not  touched  by  the  city  charter 
in  regard  to  the  police  department,  I  think  the  State  might  pass  a  special 
law  about  it,  or  if  the  police  department  was  not  functioning  well. 

Mr.  D.  Nicoll — What  do  you  mean  by  that? 

Mr.  Low  —  If  the  situation  was  so  serious  that  the  State  of  New  York 
would  say  to  itself,  *'  We  will  do  as  Missouri  does  " —  Missouri  is  a  home 
rule  State  and  runs  the  police  departments  of  St.  Louis  and  Kansas  City. 
Massachusetts  runs  the  police  department  of  Boston.  I  do  not  think  there 
is  anything  in  this  article  to  prevent  the  State  of  New  York  from  doing  the 
same  thing. 

Mr.  D.  Nicoll  —  Then,  if,  in  the  judgment  of  the  Legislature,  the  police 
•department  of  the  city  of  New  York  was  not  functioning  well,  it  could  abolish 
the  police  department  and  establish  a  constabulary  of  its  own? 

Mr.  Wickersham  —  No. 

Mr.  D.  Nicoll  — It  that  so? 

Mr.  Low  —  I  should  say  that  it  could,  subject  to  the  suspensory  veto. 

Mt.  Wickersham — ^Will  the  delegate  yield  for  one  moment? 

The  Chairman  —  Mr.  Wickersham. 

Mr.  Wickersham  —  I  beg  leave  to  differ  with  his  interpretation  entirely. 
If  the  charter  contained  a  provision  creating  a  police  department  and  that 
was  a  part  of  the  city  government,  then  the  change  of  the  framework  of  gov- 
ernment to  that  extent  is  exclusively  vested  in  the  city.  The  power  of  the 
Legislature,  is  taken  away  from  it  because  section  4  opens  with  the  grant 
that  "  every  city  shall  have  exclusive  power  *  ♦  *  Such  power  shall  be 
deemed  to  include  *  *  *.  The  power,  as  hereinafter  provided,  to  amend 
its  charter  or  any  local  or  special  law  relating  to  its  property,  business  or  local 
affairs."  Now  if  this  has  to  be  done  by  an  amendment  of  its  charter,  exclu- 
sive legislative  power  over  that  subject  is  vested  in  the  city  to  be  exercised, 
in  case  it  affects  the  framework  of  its  government,  in  conformity  with  the 
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provision  which  requires  it  to  leave  its  amendments  with  the  iLegislature  for 
sixty  days,  subject  to  its  nullifying  veto.  I  do  not  understand  this  to  leave 
it  free  to  the  Legislature  to  abolish  any  department  of  the  city  government 
or  to  make  any  other  amendment  to  the  charter  of  the  city  except  on  the 
initiative  of  the  city.  In  order  to  cover  the  whole  field  of  legislation  affect- 
ing cities,  the  provision  is  that  a  special  local  law,  which  is  defined  for  the 
purposes  of  this  article,  may  be  enacted  by  the  city,  but  that  must  be  some- 
thing which  deals  with  a  subject  which  is  not  already  in  the  charter.  If 
you  start  out  with  a  charter  which  had  received  proper  legislative  approval 
and  becomes  a  charter  under  the  terms  of  this  act,  then  you  have  got  an  exclu- 
sive grant  of  power  of  what  is  contained  in  the  charter,  to  be  changed  only 
at  the  instance  of  the  city  and  in  the  method  set  forth  in  this  bill.  That  is 
my  interpretation  of  this. 

Mr.  J.  L.  O'Brian  —  Mr.  Chairman. 

Mr.  Franchot  —  Mr.  Chairman,  will  the  gentleman  yield  ? 

llie  Chairman  —  The  Chair  recognizes  Mr.  J.  L.  0*Brian. 

Mr.  J.  L.  O'Brian  —  Mr.  Chairman,  I  think  the  question  suggested  by  Mr. 
Nicoll  is  the  most  valuable  contribution  that  has  been  made  to  this  argument 
because  it  does  bring  up  very  sharply  what  I  think  fairly  is  an  ambiguity 
although  I  had  not  seen  it  myself  in  quite  the  sharp  light  in  which  he  pre- 
sented it.  Now  my  interpretation  of  this  measure  differs  from  that  of  Mr. 
Wickersham  and  I  still  adhere  to  the  view  which  I  expressed  yesterday, 
while  I  did  not  draft  this  measure,  I  had  something  to  do  with  it,  and  the 
fact  that  so  able  counsel  as  Mr.  Wickersham  sees  the  language  in  a  different 
light  certainly  brings  up  the  point  that  this  power  should  be  made  clear. 

As  I  view  the  conundrum  which  presents  itself,  it  is  this:  We  have  granted 
In  this  act  control  to  cities  over  their  property  and  local  affairs.  We  have 
left  to  the  State  power  to  enact  special  laws,  relating  to  the  government  of 
a  city  which  do  not  trench  upon  that  exclusive  field.  Now,  then,  is  the  fran- 
chise-granting power  part  of  the  business,  property  or  local  affairs  of  a  city? 
If  not  then  the  city  has  the  exclusive  power  and  the  Legislature  may  not 
interfere. 

Mr.  Wickersham  —  Will  the  delegate  yield? 

Mr.  0*Brian  —  Certainly. 

Mr.  Wickersham  —  Is  not  that  a  totally  different  question  that  you  are 
haising  there?  You  are  raising  the  question  of  whether  or  not  the  power  to 
grant  a  franchise  is  one  of  the  powers  conferred  upon  the  cities  which  they 
may  embody  in  their  charter. 

Mr.  D.  Nicoll  —  That  is  not  my  proposition.  I  am  talking  about  a 
change  — 

The  Chairman  —  Delegates  will  please'  not  all  talk  at  once.  The  Chair  will 
recognize  each  delegate  in  turn. 

Mr.  D.  Nicoll  —  I  apologize  most  humbly  to  the  Chair. 

Mr.  O^Brian  —  No;  that  is  not  before  us. 

Mr.  Wickersham  —  Then  I  will  leave  that. 

The  point  is  that  without  now  undertaking  to  state  what  is  in  the  charter, 
the  discussion  which  has  been  proceeding  here  has  been  whether  or  not  the 
correct  interpretation  of  this  measure  is  that  the  charter,  with  whatever  is 
properly  contained  in  it,  is  subject  to  legislative  interference  except  on  the 
initiative  of  the  city  itself.    That  is  the  proposition  we  have  been  discussing. 
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Mr.  J.  L.  O'Brian  —  Now,  then,  it  is  my  view  of  this  document  that  when 
the  city  was  granted  power  to  amend  its  charter  or  to  revise  its  charter, 
that  was  not  an  affirmative,  substantive  grant  of  power  by  which  the  city, 
when  it  amended  its  charter  or  revised  its  charter,  could  reach  out  beyond 
the  exclusive  power  here  conferred  and  take  unto  itself  other  powers.  I 
tmderstand  that  is  the  question  before  the  House. 

Mr.  Wickersham  —  Surely. 

Mr.  J.  L.  O'Brian  —  And  on  the  second  page  which  Mr.  Wickersham  read, 
on  page  6,  I  think,  the  language  does  give  color  to  Mr.  Wickersham's  inter- 
pretation of  this,  that  the  legislative  power  of  the  city  may  enact  amend- 
ments, etc.,  because  down  in  the  latter  part  of  that  section,  in  line  16,  it 
reads :     "  Every  other  amendment  shall  be  submitted  to  the  Legislature  "  — 

Mr.  Marshall  —  It  reads :  "  Every  other  such  amendment  shall  be  sub- 
mitted to  the  Legislature  *\  etc. 

Mr.  J.  L.  O'Brian  —  Very  well.  Now,  does  that  go  to  an  amendment  which 
would  grant  to  the  city  something  beyond  its  power  over  its  exclusive  prop- 
erty, and  control  over  its  affairs?  In  my  opinion  there  is  no  grant  of  power 
to  the  city  to  do  any  such  thing.  The  grant  to  the  city,  and  that  narrows 
the  grant  of  power  to  the  city  —  the  grant  of  power  to  the  city  of  exclusive 
control  and  management  of  its  property  and  local  affairs,  and  for  the  exercise 
and  control  of  that  grant.  It  is  given  the  power  to  make  or  amend  the 
charter,  and  with  the  word  "  government "  omitted  from  this  section,  I  think 
the  interpretation  of  Mr.  NicoU  is  correct,  and  I  think  the  city  does  not  have 
the  power  to  reach  out  simply  by  amending  its  charter  or  by  revising  its 
charter  and  get  for  itself  anything  beyond  "  control  of  its  property  and 
local  affairs  ",  and  I  think  that  is  reasonably  clear  on  an  analysis  of  the  bill, 
because  the  bill  specifies  what  the  Constitution  is  now  intending  to  grant  to 
cities.  We  make  what  we  call  an  exclusive,  direct  grant  to  cities,  and  I 
don't  believe  that  any  more  than  I  believe  a  man  can  lift  himself  by  his 
bootstraps.  I  don't  believe  the  city  can  stand  on  that  grant  and  have  the 
power  to  amend  a  charter,  to  so  amend  as  to  add  to  that  original  constitu- 
tional grant,  and  therefore  I  think  this  argiunent,  for  me  at  any  rate,  has 
presented  this  ambiguity  in  a  very  sharp  light,  and  I  think  it  should  be 
dealt  with,  one  way  or  the  other,  by  the  Convention. 

Mr.  Wickersham  —  Will  the  gentleman  yield  for  a  moment? 

Mr.  J.  L.  O'Brian  —  Certainly. 

Mr.  Wickersham  —  Your  question  raises  the  inquiry  of  the  scope  of  the 
grant  of  power  by  this  article  to  a  city? 

Mr.  J.  L.  O'Brian  —  Yes. 

Mr.  Wickersham  —  Now,  laying  that  aside  for  one  moment,  I  understand 
you  to  differ  with  the  construction  which  we  have  put  on  the  article,  that 
within  the  limits  of  the  constitutional  grant  of  power,  the  power  to  amend 
the  charter  of  the  city  is  vested  exclusively  in  the  city,  to  be  exercised  by  it 
on  its  own  initiative,  and  free  from  legislative  interference? 

Mr.  J.  L.  O'Brian  —  Yee;  but  the  State,  under  this  suspensive  veto  pro- 
vision, while  it  may  not  in  terms  amend  the  charter,  nevertheless  the  State 
can  pass,  still,  laws  affecting  the  government  of  a  city  provided  they  are  not 
within  the  scope  of  the  property  and  local  affairs  of  the  city,  and  the  only 
limitatioA  of  that  right  is  the  suspensive  veto.  I  understood  that  I  answered 
Senator  Cobb  to  that  effect  yesterday. 
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Mr.  Wickersham  —  In  other  words,  keeping  to  the  point  of  the  argument, 
for  a  moment,  so  long  as  they  do  not  apply  to  the  legitimate  powers  con- 
ferred upon  the  city  by  this  article,  in  other  words,  to  the  extent  that  there 
is  a  grant  of  power  by  the  charter  to  the  city,  it  is  exclusive? 

Mr.  J.  L.  0*Brian  —  Yes. 

Mr.  Wickersham  —  And  the  local  laws  which  the  Legislature  may  initiate 
must  be  those  which  do  not  impinge  upon  the  charter  of  the  city  so  far  as 
that  charter  will  have  been  constitutionally  enacted? 

Mr.  J.  L.  0*Brian  —  Yes. 

Mr.  Wickersham  —  Outside  the  perimeter  of  the  charter  there  is,  I  think, 
all  legislation  which  affects  the  city  but  which  does  not  touch  the  charter, 
and  that  field  is  left  open  to  legislative  initiative,  and  is  made  subject  to 
the  suspensory  veto  of  the  city. 

Mr.  J.  L.  O'Brian  — Yes. 

Mr.  Wickersham  —  So  the  two  questions  which  arise  are,  what  is  the 
grant  of  power  by  this  provision  — 

Mr.  J.  L.  O^Brian  —  That  is  the  main  question. 

Mr.  Wickersham  —  which  the  city  is  to  exclusively  enjoy,  and  then  how 
may  that  be  taken  up  which  is  outside  local  legislation? 

Mr.  J.  L.  O'Brian  —  Yes.  Now  let  us  take  the  police  which  does  present 
the  ambiguity,  in  my  view.  This  exclusive  grant  of  power  would  enable,  T 
presume,  a  city  to  decide  how  many  police  employees  it  should  have;  what 
their  salaries  should  be  and  what  their  duties  were;  but,  as  the  Chairman 
pointed  out,  in  the  language  of  a  layman,  suppose  the  police  of  the  city  of 
New  York  are  not  functioning  well  in  the  view  of  Albany,  then  Albi^ny  may 
pass  a  special  law  on  the  ground  that  the  situation  is  such  in  New  York 
city  that  it  has  become  a  matter  of  State  concern.  Now,  it  is  a  question, 
in  my  mind,  whether  that  does  not  — 

Mr.  Weed  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  question? 

Mr.  J.  L.  O'Brian  —  Certainly. 

Mr.  Weed  —  In  subdivision  a  of  section  four,  one  of  the  exclusive  powers 
to  control  its  own  property  and  local  affairs  is  stated  to  be  "  The  power  to 
organize  and  manage  all  departments "  —  Now,  the  police  department  is  a 
well  recognized  department  of  that  city  and  why  does  not  that  language 
prevent  the  Legislature  from  interfering  with  the  management  of  that  de- 
partment ? 

Mr.  D.  Nicoll  —  Read  it  further,  Mr.  Delegate,  "  and  of  all  police  and 
health  oflScers  **. 

Mr.  Weed  —  Well,  as  I  understand  it,  all  the  departments  in  subdivision 
a  are  specifically  included  in  this  grant  of  power  to  control  and  regulate  its 
affairs.  Doesn't  it  seem  to  you  that  that  prevents  the  Legislature  from 
initiating  any  interference  with  one  of  those  departments  mentioned  in  that 
section  ? 

Mr.  J.  L.  0*Brian  —  The  best  answer  I  can  make  to  that  question  is  the 
observation  of  the  Chairman  that  if  the  City  Department  of  Police  is  not 
functioning  properly,  then  the  issue  becomes  a  matter  of  State  concern.  If 
we  had  in  this  section  four,  without  expressing  my  personal  opinion  or  pref- 
erence, now  if  we  had  the  word  "  government ",  as  well  as  **  propert}' "  and 
**  local  affairs  ",  then  I  think  the  question  would  be  answered. 
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Mr.  Quigg — ^Mr.  O'Brian,  in  every  reference  you  made  to  the  grant  of 
power  here,  you  have  omitted  the  word  "  business".  You  have  spoken  of 
the  grant  of  power  — 

Mr.  J.  L.  O'Brian  —  That  was  accidental  on  my  part. 

Mr.  Quigg  —  Will  you  tell  me  what  distinction  you  made  in  your  mind 
between  "  business  "  and  "  local  affairs  "  ? 

Mr.  J.  L.  O'Brian  —  If  I  am  obliged  to  confess  in  this  presence,  I  don't 
think  there  is  any  difference.  I  think  the  word  "  business "  adds  nothing 
to  the  section,  in  my  personal  opinion.  I  think  "  property "  and  "  local 
affairs"  covers  it. 

Mr.  R.  B.  Smith  —  iMr.  Chairman,  I  am  curious  to  know  what  that  pro- 
vision of  the  charter  means,  particularly  with  reference  to  my  own  city. 
We  have  the  second-class  cities  law,  then  we  have  about  eight  provisions 
of  law  supplemental  to  each  of  the  different  articles  of  the  second-class  cities 
law,  then  we  have  some  fifteen  or  twenty  other  special  city  laws,  creating 
a  department  of  education,  several  commissions  for  doing  various  things,  in 
cleaning  out  creeks  and  eliminating  grade  crossings.  I  would  like  to  know 
what  is  in  our  charter.    Does  it  include  all  these  grants  affecting  cities? 

Mr.  J.  L.  O^Brian  —  Far  be  it  from  me  to  say  what  is  in  the  Charter  of  the 
City  of  Syracuse.  But  the  only  pertinency  of  that  question,  I  think,  Mr. 
Smith,  is  the  question  of  how  you  may  amend  that  charter  or  revise  it. 

Mr.  R.  B.  Smith  —  I  am  curious  to  know. 

Mr.  J.  L.  O'Brian  —  Hie  only  answer  I  can  make  is  that  legislative  author- 
ities of  a  city  may  enact  amendments  to  a  charter  or  in  local  laws  affecting 
property  or  local  affairs. 

Mr.  R.  B.  Smith  —  But  under  the  construction  given  by  Mr.  Ix>w,  that 
whatever  is  in  the  charter,  no  matter  to  what  it  relates,  stays  there  imtil  it 
is  amended,  then  it  becomes  important  to  know  what  the  method  is. 

Mr.  J.  L.  0*Brian  —  Well,  Mr.  Chairman,  of  course,  I  think  Mr.  Low's 
distinction  was  one  of  terms.  The  point  is  that  the  Legislature  may,  unques- 
tionably, under  this  sus-pensory  veto,  pass  laws  which  have  the  effect  of  amend- 
ing the  charter,  although  it  does  not  do  so  in  terms. 

Mr.  Sanders  —  I  have  followed  very  carefully  the  discussion  in  which  Mr. 
Wickersham  and  Mr.  O'Brian  have  engaged  in  large  part,  and  I  find  myself 
unable  to  agree  entirely  with  either  of  them.     (Laughter.) 

I  agree  with  Mr.  Wickersham  that  the  power  to  amend  charters  is  not 
limited  to  the  matters  in  which  the  cities  are  given  exclusive  control.  It 
seems  to  me  that  subdivision  5,  Section  4,  is  not  to  the  extent  that  it  has 
been  indicated  adjective  to  the  powers  granted  heretofore  in  the  section,  but 
it  seems  to  me  that  as  to  any  matter  as  to  which  a  city  desires  to  amend 
its  charter,  it  may  initiate  an  amendment,  and  if  it  is  not  within  the  exclusive 
grant  of  powers  of  cities,  it  must  go  to  the  Legislature  to  give  that  body  an 
opportunity  to  annul  it.  Now,  when  you  get  beyond  that  line,  it  is  my  opinion 
that  there  is  concurrent  jurisdiction  in  the  legislative  body  of  the  city  and 
in  the  Legislature  of  the  State,  under  the  power  granted  to  the  Legislature 
to  pass  special  laws  relating  to  cities.  There  may  be  initiation  by  the  com- 
mon council  of  the  city  subject  to  the  action  of  the  Legislature,  or  there  may 
be  a  special  law  initiated  by  the  Legislature  and  subject  to  the  susipensive 
veto. 

Mr.  Franchot  —  In  order  to  clear  this  matter  up  and  get  it  concretely  before 
the  Committee,  I  offer-  the  following  amendment  which  will  present  the  issue 


1996 

as  to  whether  we  wish  to  adopt  Mr.  Wickersham's  view,  Mr.  O'Brian^s  view, 
or  Mr.  Sanders'  view  of  the  meaning  of  the  language  of  this  proiposaL 

The  Chairman  —  The  Secretary  will  read. 

The  Secretary  —  Page  5;  strike  out  in  subdivision  h  and  insert  in  lieu 
thereof  the  following :  "  Section  b :  The  right  in  the  exercise  of  such  power, 
to  amend  its  charter  in  so  far  as  it  relates  to  the  property,  business,  or  local 
affairs  of  a  city,  and  any  local  or  special  law  relating  thereto.'' 

Mr.  Franohot  —  Mr.  Chairman,  in  support  of  that  suggested  amendment,  I 
merely  point  out  that  it  is  clearly  the  intent  of  everybody,  no  matter  how  they 
may  differ  on  this  question,  to  reserve  certain  things  to  the  State  for  its 
control  by  special  law  under  the  suspensive  veto  or  otherwise.  It  is  the  con- 
ception of  everybody  that  there  are  certain  matters  which  clearly  are  matters 
of  State  concern  and  are  not  matters  within  the  designation  "  property,  busi- 
ness and  local  affairs." 

Mr.D.  NicoU  —  Will  the  Chairman  allow  me  — 

Mr.  Franchot  —  Will  you  excuse  me,  until  I  finish  ? 

Now,  those  matters,  which  everybody  will  admit  are  matters  of  local  con- 
cern, such  as  the  establishment  and  jurisdiction  of  local  inferior  courts,  are 
now  vested  completely  in  the  charters  of  the  cities,  in  the  charter,  for  instance, 
of  the  City  of  New  York,  which  has  one  subdivision  consisting  of  thirty-six 
pages  covering  completely  the  field  of  local  inferior  courts  at  present  —  almost 
completely.  At  any  rate,  it  presents  a  rather  comprehensive  system  or  scheme 
of  local  inferior  courts.  Now,  unless  the  Legislature  can  change  that,  can 
change  those  provisions  of  the  charter,  it  is  practically  helpless  to  do  anything 
except  add  to  that,  and  it  could  not  establish  a  new  system  of  local  inferior 
courts  unless  it  established  it  as  a  parallel  system  to  the  one  which  at  present 
exists,  because  any  interference  with  the  present  system  would  be  an  amend- 
ment to  the  charter  so  that  it  seems  to  me  essential  that  the  authority,  and, 
taking  the  obverse  of  that  proposition,  the  local  legislative  body  of  the  city, 
with  the  approval  of  the  Board  of  Estimate  and  the  Mayor,  would  have  the 
right  to  originate  changes  with  respect  to  the  system  of  local  inferior  courts, 
and  I  do  not  think  it  is  the  intent  of  anybody,  advocates  of  home  rule  or 
otherwise,  to  vest  that  function  in  the  city  government  as  distinct  from  the 
Legislature. 

Now,  the  amendment  which  has  just  been  read  is  substantially  one  which 
I  proposed  in  the  Cities  Committee,  and  which  was  not  adopted,  because 
apparently  a  majority  of  that  Committee  seemed  to  think  that  there  was  no 
ambiguity  in  the  language  now  under  criticism.  I  think  it  ought  to  be 
adopted  by  the  Conmiittee  of  the  Whole  simply  for  the  sake  of  clarity. 

Mr.  Wickersham  —  Mr.  Chairman,  I  don't  see  how  the  matter  is  clarified 
much  by  this  amendment.     I  quite  agree  with  Mr.  Franchot  — 

Mr.  Sanders  —  Mr.  Chairman  —  I  beg  your  pardon,  Mr.  Wickersham,  I 
thought  you  had  finished. 

Mr.  Chairman,  I  agree  that  Mr.  Franchot's  amendment  — 

The  Chairman  —  Will  Mr.  Wickersham  yield  to  Mr.  Sanders? 

Mr.  Wickersham  —  Certainly. 

Mr.  Sanders  —  I  agree  that  Mr.  Franchot's  amendment  would  clarify  the 
situation,  but  I  think  it  clarifies  it  the  wrong  way,  and  I  therefore  move,  as. 
a  substitute  for  Mr.  Franchot's  amendment,  to  amend  Section  four,  subdivision 
h,  it  is  very  simple — 
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The  Ghairman  —  Will  the  gentleman  submit  his  amendment  to  the  desk? 

Mr.  Sanders  —  It  is  only  the  insertion  of  a  comma;  by  inserting  after  the 
word  "  charter  "  in  line  3,  page  5,  a  conmia,  that  has  the  effect  of  giving  the 
power  to  amend  the  charter  or  to  amend  any  local  or  special  law  relating  to 
its  property,  business  or  local  affairs,  and  prevents  the  clause  relating  to 
property,  business  and  local  affairs  from  limiting  the  word  "  charter." 

Mr.  Wickersham  —  Would  it  not  be  better  to  insert  the  words  "or  to 
amend,"  so  as  to  make  it  perfectly  clear? 

Mr.  Sanders  —  I  accept  the  aznendment. 

Mr.  R.  B.  Smith  —  Mr.  Ghairman,  I  have  been  requested  to  offer  the  follow- 
ing amendment. 

The  Chairman  — The  Clerk  will  read. 

The  Secretary  —  By  Mr.  R.  B.  Smith.  Page  6,  line  16,  after  the  word  "  to  " 
insert  in  italics  the  following:  "the  electors  of  the  city  at  the  next  ensuing 
general  election,  or  at  a  special  election,  to  be  called  for  that  purpose.  If 
such  amendment  be  approved  by  the  affirmative  vote  of  the  majority  of  the 
registered  electors,  such  amendment  shall  be  laid  before." 

Mr.  Wickersham  —  Mr.  Chairman,  the  hour  of  one  has  arrived,  and  I  am 
about  to  jnove  that  the  Committee  arise,  report  progress  and  ask  leave  to 
sit  again,  unless  it  is  the  desire  of  those  present  to  come  back  after  a  recess. 
I  think  in  view  of  our  reduced  numbers,  we  have  made  very  good  progress 
this  morning,  and  we  would  better  take  the  former  course.  It  would  be  well 
to  have  these  amendments  printed,  and  I  therefore  move  that  we  now  arise, 
report  progress  and  ask  leave  to  sit  again  on  this  measure  and  that  in  the 
meantime  the  amendments  be  printed. 

The  Chairman  —  Of  course  the  motion  concerning  the  printing  of  the  amend- 
ments is  not  in  order. 

Before  putting  the  motion,  the  Chair  would  like  to  ask  if  Mr.  NicoU  has 
sent  the  amendment  to  the  desk  which  he  said  he  would  present. 

Mr.  D.  Nicoll  —  The  Chairman,  I  have  not  yet  done  so. 

The  Chairman  —  Can  you  do  so  now,  Mr.  Nicoll? 

Mr.  D.  Nicoll  —  I  can,  Mr.  Chairman.    I  will  do  so. 

Mr.  E.  N.  Smith  —  Mr.  Chairman,  would  it  be  in  order  for  me  to  offer  some 
amendments  at  this  time?  I  have  them  ready,  and  would  like  to  present 
them,  that  they  may  be  printed. 

The  Chairman  —  It  would  not  only  be  in  order,  but  I  think  it  very  desirable 
to  have  it  done.    You  do  not  desire  them  read  at  this  time? 

Mr.  E.  N.  Smith  —  Oh,  no,  I  do  not. 

Mr.  Sears  —  Mr.  Chairman,  I  also  offer  an  amendment,  to  bring  it  up  for 
the  purpose  of  discussion. 

Mr.  D.  Nicoll  —  Mr.  Chairman,  I  offer  the  amendment. 

The  Chairman  —  You  do  not  desire  to  have  it  read  now,  Mr.  Nicoll  ? 

Mr.  D.  Nicoll  —  No. 

The  Chairman  —  The  motion  now  is  to  rise,  report  progress  and  ask  leave 
to  sit  again  with  the  recommendation  to  the  Convention  that  the  amend- 
ments offered  be  printed.  Those  in  favor  of  the  motion  will  say  Aye.  Those 
opposed  No.    The  motion  is  carried. 

(The  President  resumes  the  Chair.) 

Mr.   Austin^ Mr.   President. 

The  President  —  Mr.  Chairman. 
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Mr.  Austin  —  The  Committee  of  the  Whole  has  met  to  consider  the 
special  order  of  the  day, —  General  Order  No.  50, —  has  made  some  progress 
thereon,  has  risen  and  asks  leave  to  sit  again;  and  at  the  same  time  recom- 
mends to  the  Convention  that  the  amendments  introduced  this  morning  be 
printed. 

The  President  —  The  question  is  on  granting  leave  to  sit  again.  All  in  favor 
will  say  Aye,  contrary  No.    The  leave  is  granted. 

The  question  now  arises  upon  the  recommendation  of  the  Committee  that 
the  amendments  which  have  been  proposed  in  Committee  of  the  Whole  and 
handed  to  the  Secretary,  be  printed  for  the  information  of  the  Convention. 
All  in  favor  of  printing  will  say  Aye,  contrary  No.  The  Ayes  have  it, 
and  the  printing  is  ordered. 

Mr.  Deyo  —  Mr.  President,  I  would  respectfully  ask  leave  of  absence  for 
the  sessions  Monday  morning  and  afternoon. 

The  President  —  The  question  is  on  granting  leave  of  absence  asked  by 
Mr.  Deyo.    All  in  favor  will  say  Aye,  contrary  No.    The  leave  is  granted. 

Mr.  Wickersham — iMr.  President,  I  move  that  the  Convention  do  now 
adjourn. 

The  President  —  All  in  favor  — 

Mr.  Lincoln  —  Mr.  President,  might  I  ask  to  what  hour  ? 

The  President  —  A  motion  to  adjourn  will  carry  the  Convention  to  ten 
o'clock  Monday  morning. 

Mr.  Lincoln  —  Mr.  President,  under  the  rule  adopted  last  Friday,  the'^o^on 
was  to  have  Saturday  sessions  from  ten  to  one  and  from  two-thirty  to  five- 
thirty.     I  suggest  that  some  special  motion  is  in  order. 

The  President  —  The  Chair  cannot  agree  with  the  gentleman.  The  stand- 
ing rule  of  sessions  does  not  prevent  the  House  from  adjourning,  and 
adjournment  on  any  day  carries  the  Convention  to  the  hour  of  the  Con- 
vention of  the  next  following  day.  The  Convention,  to  sit  this  afternoon, 
would  take  a  recess  until  afternoon.  If  it  is  to  sit  in  the  evening,  the/ 
evening  of  the  same  day,  it  takes  a  recess.  An  adjournment  ends  the 
session  for  the  day,  and  carries  the  Convention  to  the  hour  of  the  session 
of  the  next  day,  so  the  motion  of  the  gentleman  from  New  York,  Mr. 
.Wickersham,  if  carried,  adjourns  the  Convention  for  the  day,  and  adjourns 
the  Convention  until  ten  o'clock  Monday  morning. 

All  in  favor  of  the  motion  will  say  Aye,  contrary  No.  The  motion  is 
carried,  and  the  Convention  stands  adjourned  until  ten  o'clock  Monday 
morning. 

Whereupon,  at  1:10  p.  m.  the  Convention  adjourned,  to  meet  at  10:00 
o'clock  a.  m.,  Monday,  August  16,  1915. 


STATE  OF  NEW  YORK 


IN  CONVENTION 


RECORD 

No.  74 


ASSEMBLY  CHAMBER  — THE  CAPITOL 

Albany,  N.  Y.,  Monday,  August  16,  1915,  10  a.  m. 

The  President  —  The  Convention  will  please  be  in  order.  Prayer  will  be 
offered  by  the  Rev.  Charles  Graves. 

The  Rev.  Mr.  Graves  —  Our  Father,  Who  art  in  Heaven  and  on  earth,  and 
under  the  earth,  standing  as  we  do  now  upon  the  threshold  of  another  day 
with  important  tasks  waiting  to  be  done  and  far-reaching  problems  of  human 
welfare  to  be  solved,  we  pray  that  we  may  be  richly  endowed  with  the  gift 
of  clear  seeing  and  straight  thinking,  so  that  our  labors  here  may  yield  full 
measure  of  righteousness,  of  justice  and  of  truth.    Amen. 

The  President  —  Are  there  any  amendments  to  be  proposed  to  the  Journal  as 
printed  and  distributed?  There  being  no  amendments  proposed,  the  Journal 
stands  approved  as  printed. 

Presentation  of  memorials  and  petitions. 

Communications  from  the 'Governor  and  other  State  oflScers. 

Notices,  motions  and  resolutions.  The  Secretary  will  call  the  roll  of 
districts. 

The  Secretary  —  First  district,  second,  third,  fourth,  fifth,  sixth,  seventh, 
eighth,  ninth,  tenth,  eleventh,  twelfth,  thirteenth,  fourteenth,  fifteenth,  six- 
teenth, seventeenth  — 

Mr.  Stimson  —  Mr.  President. 

The  President  —  Mr.  Stimson. 

Mr.  Stimson  —  The  chairman  of  the  Committee  on  Revision  has  called  my 
attention  to  a  slight  inaccuracy  of  language  in  amendment  No.  802,  concerning 
the  budget,  which  passed  the  Committee  of  the  Whole  last  Wednesday,  and 
I  have  drawn  this  motion  to  cover  the  suggestion  which  he  has  made.  I  ask 
unanimous  consent  for  its  present  consideration. 

The  President — Is  there  objection?  The  Chair  hears  none  and  the  resolu- 
tion is  before  the  Convention. 

[1999] 


2000 

The  Secretary  — By  Mr.  Stimson:  Resolved,  That  the  Committee  on  Re- 
vision be  discharged  from  consideration  of  amendment  No.  709,  Print  No. 
778-802,  third  reading  No.  14;  that  the  said  amendment  be  amended  as  indi- 
cated below  and  then  recommitted  to  the  Committee  on  Revision. 

Page  4,  line  9,  after  the  word  "  year  "  strike  out  "  for  "  and  insert  "  next 
succeeding  that  in". 

Mr.  Stimson  —  The  Clerk  did  not  read  the  entire  motion.  I  asked  that  it 
be  amended  without  losing  its  place  on  third  reading. 

The  President  —  All  those  in  favor  of  the  resolution  will  say  Aye,  contrary 
No.     The  Clerk  will  proceed. 

The  Secretary  —  Eighteenth  district,  nineteenth,  twentieth,  twenty-first, 
twenty-second,  twenty-third,  twenty-fourth,  twenty-fifth,  twenty-sixth,  twenty- 
i^eventh,  twenty-eighth,  twenty-ninth,  thirtieth,  thirty-first,  thirtj^-second, 
thirty-third,  fhirty-fourth,  thirty-fifth,  thirty-sixth  — 

Mr.  Dunmore  —  Mr.  President. 

The  President  —  Mr.  Dunmore. 

Mr.  Dunmore  —  May  I  at  this  time  call  attention  to  an  error  in  the  Journal 
at  page  545  ?  In  the  bottom  line  on  that  page  the  word  "  containing  "  should 
be  "  continuing  ".    The  sentence  as  it  reads  is  not  grammatically  correct. 

The  President  —  Page  545? 

Mr.  Dunmore  —  Page  545  of  the  Journal.  The  word  "  containing  "  should 
be  "  continuing  ". 

The  President  —  It  is  manifestly  a  clerical  error.  Is  there  any  objection 
to  the  correction?    The  Chair  hears  none  and  the  correction  is  ordered. 

The  Secretary  —  Thirty- seventh  district,  thirty-eight,  thirty-ninth,  fortieth, 
forty-first,  forty-second,  forty-third,  forty-fourth,  forty-fifth,  forty-sixth,  forty- 
seventh,  forty-eighth,  forty-ninth,  fiftieth,  fifty-first. 

Mr.  Westwood  —  Mr.  President. 

The  President  —  Mr.  Westwood. 

Mr.  Westwood  —  I  move  to  discharge  the  Committee  on  Revision  from  fur- 
ther consideration  of  Constitutional  Amendment,  Print  No.  806,  Int.  No.  679; 
that  the  same  be  referred  to  the  Committee  on  Taxation  with  instructions 
forthwith  to  amend  the  same,  with  the  following  amendment: 

Strike  out  all  of  Section  1  after  the  first  sentence  and  insert  the  following: 
No  real  estate  whatsoever  except  that  of  the  United  States  shall  hereafter  be 
exempt  from  taxation,  but  nothing  herein  contained  shall  be  held  to  impair 
the  validity  of  the  existing  contracts  of  the  State. 

'i'he  motion,  I  presume,  will  give  rise  to  discussion  and  should,  I  think, 
under  the  rule,  lie  over  for  a  day. 

The  President  —  Tlie  resolution  will  lie  over. 

Reports  of  standing  committees. 

Reports  of  select  committees. 

Third  reading. 

Unfinished  business  of  general  orders. 

Special  orders. 

The  Convention  will  go  into  Committee  of  the  Whole  for  further  considera- 
tion of  the  pending  special  order,  reported  by  the  Committee  on  Cities. 

Mr.  Austin  will  resume  the  Chair. 

(Mr.  Austin  takes  the  Chair.) 

The  Chairman  —  The  Convention  is  in  Committee  of  the  Whole  on  the 
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special  order  of  the  day,  which  is  General  Order  50.  Section  4  is  under  con- 
sideration. 

'Mr.  Latson  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Latson,  delegate  from  Brooklyn. 

Mr.  Latson  —  Mr.  Chairman,  on  Saturday  a  very  interesting  and  helpful 
discussion  arose  with  reference  to  the  general  scope  of  this  measure,  and  the 
discussion  gathered  around  the  question  which  was  asked  by  delegate  Delan- 
cey  Nicoll.  You  will  remember,  Mr.  Chairman,  that  the  question  was  sub- 
stantially based  upon  the  situation  which  arose  in  the  city  of  New  York  when 
the  Pennsylvania  Railroad  desired  certain  franchise  privileges.  The  Board 
of  Aldermen  were  reluctant  to  grant  the  privilege  and  the  Legislature  trans- 
ferred from  the  Board  of  Aldermen  the  power  to  the  Board  of  Estimate  and 
Apportionment. 

The  question  arose,  as  I  remember  it,  whether  or  not  under  this  proposed 
measure  the  city  of  New  York  would  have  the  power  to  deal  with  such  a  con- 
dition or  whether,  even  in  event  of  this  measure,  we  should  be  compelled  to  go 
to  the  "Legislature. 

It  seemed  to  me  that  the  correct  analysis  of  that  situation  had  not  been 
fully  brought  out.  I  do  not  agree  with  my  brother  delegate,  John  Lord 
O'Brian,  who  took  the  view  that  th^re  was  an  ambiguity  in  that  language 
which  perhaps  was  overlooked  and  had  not  been  brought  to  our  attention 
when  the  question  of  Mr.  Nicoll  was  brought  up.  Neither  do  I  agree  with  Mr. 
Sanders,  also  a  member  of  our  Committee,  who  expressed  the  view  that  it  left 
concurrent  remedies,  one  through  the  city  and  one  through  the  Legislature. 

Speaking  too  with  the  greatest  respect  to  my  senior,  Mr.  Delancey  Nicoll, 
I  feel  that  the  difficulty  arose  from  the  form  in  which  the  question  was  pre- 
sented, and  I  think  Mr.  Nicoll  overlooked  a  thing  which  he  knows  very  well 
and  much  better  than  I,  that  it  is  a  misuse  of  words  to  speak  of  the  city 
granting  a  franchise,  and  the  difficulty  in  my  opinion  lies  right  there.  The  city 
grants  no  franchise  to  a  railroad  corporation.  The  franchise  comes  from  the 
State.  That  is  where  the  railroad  gets  its  franchise  and  our  present  Constitution 
contains  the  specific  provision  that  the  franchise-making  power  of  the  State 
shall  be  exercised  by  the  enactment  of  general  laws.  Therefore  when  a  railroad 
corporation  files  its  certificate  of  incorporation  and  complies  with  the  Railroad 
Law  and  complies  with  the  General  Corporation  Law,  it  thereby  obtains  its 
franchise  and  not  simply  a  franchise  to  be  a  corporation  but  a  franchise  to  use 
the  streets  nominated  in  its  certificate  of  incorporation.  The  Constitution 
goes  one  step  further  and  it  says  that  no  franchise  which  is  granted  by  the 
State  shall  be  exercised  without  the  consent  of  the  local  authority,  so  that 
the  thing  which  we  are  in  the  habit  of  calling  a  franchise,  that  came  from 
the  municipality,  and  the  action  which  Mr.  Nicoll  had  in  mind,  that  is  that 
the  proposed  action  of  the  Board  of  Aldermen  and  ultimate  action  of  the 
Board  of  Estimate  and  Apportionment  was  not  a  franchise  granted  by  the 
city  but  was  the  constitutional  consent  of  the  local  authorities.  Now  in  that 
field  the  city  is  sovereign.  It  gets  its  sovereign  right  from  the  Constitution 
and  when  the  city  withholds  its  consent  or  grants  its  consent  the  conclusion 
at  which  the  city  arrives  cannot  be  reviewed  anywhere  in  the  courts  or  the 
Legislature  or  elsewhere.  That  is  a  sovereign  right  which  the  city  has.  Now 
it  seems  to  me  with  that  thought  in  mind  we  approach  Mr.  NicolPs  question 
a  little  differently.    All  that  the  Legislature  had  done  was  to  provide  in  the 
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Charter  of  the  city  of  New  York  what  particular  agency  or  instrumentality 
should  exercise  the  constitutional  power  to  grant  or  withhold  consent,  and 
the  Legislature  at  that  time  amended  the  Charter  by  nominating  and  designat- 
ing the  Board  of  Estimate  instead  of  the  Board  of  Aldermen.  No  power  was 
given  to  tlie  city.  No  power  was  taken  away  from  the  city.  It  was  simply  a 
statutory  regulation  with  reference  to  the  exercise  of  a  constitutional  power. 

Now  if  we  test  this  proposed  measure  of  the  Cities  Committee  in  the 
light  of  that  conoeption,  I  think  it  becomes  perfectly  clear  that  the  city  is 
about  to  be  vested  with  power  to  deal  with  its  own  affairs.  One  of  the  affairs 
of  the  city  is  the  exercise  of  the  constitutional  right  in  which  field  it  is  a 
sovereign.  And  in  dealing  with  that  matter  it  takes  to  itself  no  new  power ; 
it  divests  itself  of  no  power.  It  simply  exercises  the  constitutional  power 
given  to  it  by  giving  or  withholding  consent,  and  would  be  at  liberty  to  amend 
its  charter  by  saying  that  whereas  the  Board  of  Aldermen  heretofore  had  this 
power  to  grant  the  consent  of  the  city  to  nominate  the  Board  of  Estimate  and 
designate  that  as  the  proper  instrumentality  of  the  city  to  exercise  this  con- 
stitutional power,  and  then  if  you  came  — 

Mr.  D.  Nicoll  —  Mr.  Chairman  — 

Mr.  Latson  —  I  will  be  through  in  just  a  minute,  Mr.  Nicoll. 

And  then  if  you  came  to  the  last  question,  we  would  have  exhausted  the 
subject.  The  Board  would  then  be  quite  open  to  determine  whether  or  not  in 
so  doing  they  would  be  touching  the  framework  of  the  government  of  the 
city.  Under  the  language  we  have  proposed  if  you  decide  your  construction 
is  that  that  is  not  touching  a  part  of  the  framework,  the  answer  is  the  pro- 
posed amendment  does  not  go  to  the  Legislature.  If  the  answer  came  back 
that  that  is  a  part  of  the  framework,  as  I  suggested  from  the  floor  on  Satur- 
day, the  amendment  having  passed  the  Board  of  Aldermen  and  the  Board  of 
Estimate  and  being  approved  by  the  Mayor  would  be  taken  to  the  Legislature. 
And  my  purpose  is  to  say  I  do  not  recognize  the  ambiguity  Mr.  O'Brian 
charges.  I  do  not  see  the  concurrent  authority  Mr.  Sanders  pointed  out.  I 
see  no  difficulty  in  answering  the  proposition  the  city  is  not  granting  a 
franchise  but  is  within  a  field  where  it  is  sovereign. 

iMr.  Nicoll,  I  think,  wishes  to  ask  a  question. 

Mr^  D.  Nicoll  —  I  think,  Mr.  Latson,  you  made  your  point  of  view  very 
clear.  It  would  still  have  to  go  to  the  Legislature  to  transfer  the  power  from 
the  Board  of  Aldermen  to  the  Board  of  Estimate  and  Apportionment. 

Mr.  Latson  —  Mr.  Chairman,  as  I  see  that  question,  it  is  going  to  turn  on 
the  construction  of  the  word  "  framework  ". 

Mr.  D.  Nicoll  —  Well,  of  course,  are  not  all  questions  of  transferring  power, 
creating  offices,  disposing  of  offices,  and  shifting  power  from  one  place  to 
another,  all  related  to  the  framework  of  the  government? 

Mr.  Latson  —  I  should  so  consider  it,  Mr.  Nicoll. 

Mr.  D.  Nicoll  —  You  might  say,  therefore,  that  about  90  per  cent,  of  all 
matters  of  amendment  would  still  have  to  go  to  the  Legislature. 

Mr.  Latson  —  Mr.  Chairman,  it  may  be  remembered,  perhaps,  that  on 
Saturday  I  expressed  the  view,  in  answer  to  Mr.  NicolPs  question,  that  such 
an  amendment  would  be  initiated  by  the  city  through  the  Board  of  Aldermen, 
concurrent  action  by  the  Board  of  Estimate,  approved  by  the  Mayor,  and  then 
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would  be  submitted  to  the  Legislature  to  await  nullification  for  sixty  days. 
You  may  remember  there  were  others  who  did  not  concur  in  that  view  and 
thought  they  saw  some  ambiguity.  I  was  about  to  speak  on  that  subject  just 
as  we  arrived  at  the  hour  of  adjournment.  The  reason  I  was  about  to 
express  on  Saturday  is  the  very  reason  I  suggest  at  this  time  and  I  believe 
that  construction  leaves  this  without  any  ambiguity.  It  is  easily  understood 
if  once  we  get  away  from  the  notion  that  the  city  in  that  is  granting  a 
franchise  and  keep  in  mind  that  it  is  exercising  a  constitutional  right  within 
a  field  where  it  is  sovereign. 

Mr.  Wickersham  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Wickersham. 

Mr.  Wickersham  —  I  should  like  to  suggest  an  amendment  to  the  amend- 
ment which  Mr.  Nicoll  proposed  on  Saturday,  but  I  suggest  it  as  an  original 
amendment,  so  as  not  to  confuse  it  merely,  and  I  do  it  simply  for  the  purpose 
of  developing  thought  on  this  line.  On  page  4,  line  14,  insert  between  the 
words  "  own  "  and  "  property  "  the  words  "  local  government " ;  strike  out 
in  the  same  line  the  words  "  business  and  local ",  so  that  the  two  lines  will 
read :  "  Every  city  shall  have  exclusive  power  to  manage,  regulate  and  con- 
trol its  own  local  government,  property  and  affairs". 

The  Chairman  —  Will  the  delegate  be  good  enough  to  send  the  amendment 
to  the  desk? 

Mr.  Wickersham  —  I  will  write  that  out. 

Mr.  D.  Nicoll  —  May  I  ask  a  question?  That  does  not  change  my  amend- 
ment except  by  inserting  the  word  "  local "  before  the  word  "  government ", 
is  that  right? 

Mr.  Wickersham  —  That  is  right. 

The  Chairman  —  Does  any  other  delegate  wish  to  be  heard  upon  Section  4  ? 

Mr.  Latson  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Latson. 

Mr.  Latson  —  I  do  wish  to  be  heard  upon  this  proposed  bill  of  the  Com- 
mittee, and  yet  it  has  seemed  to  me  that  that  which  is  in  my  mind  might 
be  more  properly  expressed  after  these  proposed  substitutes  shall  have  been 
somewhat  discussed  in  Convention.  We  have  one  from  Mr.  Morgan  J.  O'Brien, 
another  one  from  Mr.  Wagner,  and  some  very  essential  amendments  offered 
by  Mr.  Nicoll,  and  it  would  be  helpful  to  note  the  line  of  thought  which  is 
adopted  in  support  of  these  very  substantial  changes  in  and  departures  from 
the  Committee's  report  before  dealing  with  the  report  itself. 

The  Chairman  —  The  Chair  will  have  to  reiterate  its  former  ruling,  that 
the  former  substitutes  may  not'  be  considered  until  the  original  amendment 
has  been  considered. 

Mr.  Latson  —  Then,  Mr.  Chairman,  I  will  address  myself  to  that  branch  of 
the  question.  There  is,  in  my  opinion,  very  great  necessity,  Mr.  Chairman, 
for  devoting  ourselves,  as  far  as  possible,  to  the  broad  questions  underlying 
this  proposed  measure  before  we  spend  too  much  time  upon  the  details  of 
words.  I  think  there  is  a  certain  phase  of  this  matter  that  needs  to  be 
emphasized  before  the  Convention  or  the  Committee  of  the  Whole  can  approach 
the  question  with  the  same  illumination  that  it  had  when  under  consideration 
in  the  Committee  and  the  Subcommittee  on  Draft. 

Speaking  as  a  member  of  the  Committee  on  Cities,  and  a  member  of  the 
Committee  on  Draft,  I  realize  fully  that  the  language  we  have  here  may  not 
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be  entirely  or  altogether  satisfactory.  In  fact,  strange  as  it  may  seem, 
perhaps  it  is  not  entirely  satisfactory  to  very  many  members  of  the  Cities 
Committee,  that  is,  in  its  entirety.  Why?  Because  there  were  those  who 
were  seeking  the  very  largest  and  the  most  limitless  measure  of  home  rule 
that  could  be  conceived;  and  then  there  were  those  who  looked  with  great 
alarm  upon  the  granting  of  any  such  broad  powers;  then  there  were  those 
who  thought  that  whatever  powers  were  to  be  granted  should  be  enimierated, 
and  then  there  were  those  who  thought  that  that  was  improper,  that  what  we 
should  do  should  be  to  enumerate  the  powers  which  were  reserved  to  the 
State.     So  there  were  all  these  shades  of  opinion. 

Now,  as  this  came  up  for  consideration  each  type  of  opinion  found  its  spe- 
cial criticism  and  its  requests  to  take  out  this  word  and  substitute  another, 
to  cut  out  that  phrase  Until  you  have  here  the  resultant  of  the  contribution 
of  thought  by  12  or  15  men,  and  not  in  its  entirety  is  it  entirely  satisfactory 
to  many  members  of  the  committee,  if  any,  but  it  does  bring  to  this  Conven- 
tion and  to  this  Committee  of  the  Whole,  an  expression  of  certain  underlying 
propositions,  and  it  is  with  reference  to  those  propositions  that  I  wish  to 
speak,  and  it  seems  to  me  that  we  would  be  proceeding  more  logically  and 
til  at  we  would  be  expediting  our  work  if  we  could  now  approach  this  measure 
for  the  purpose  of  ascertaining  its  philosophy  and  having  determined  just 
how  far  we,  as  a  Committee  of  the  Whole,  are  to  go  with  reference  to  these 
broader  questions,  the  difficulty  of  forming  such  thoughts  in  language  will 
reduce  itself  to  a  negligible  quantity. 

Now,  I  suppose  everybody  understands  that  in  the  last  analysis  the  atten- 
tion of  every  man  is  fixed  upon  the  city  of  New  York  when  he  stops  to  con- 
sider tlie  effect  of  this  proposed  measure.  Each  man  in  this  Convention 
brings  to  the  task  a  knowledge  of  the  particular  conditions  and  problems 
wliich  confront  him  in  his  city,  and  so  we  from  the  city  of  New  York  approach 
this  question  witli  a  recognition  of  those  problems  and  with  one  other  thought, 
that  the  city  is  the  great  asset  of  the  'State  and  it  is  the  city  in  which  all  are 
interested,  and,  perhaps,  it  would  be  unwise  for  a  moment  to  indicate  just 
what  the  problem  is  as  presented  in  the  city  of  New  York. 

In  the  first  place,  the  great  difficulty  is  that  the  thing  we  call  a  charter 
down  there,  it  is  a  misnomer.  Many  of  you  gentlemen  come  from  cities 
where  you  have  distinctly  and  scientifically  a  charter  granted  to  you  by  the 
Legislature  in  its  entirety,  or  so  revised  that  it  may  be  properly  described 
by  that  word  "  charter." 

But  you  must  recognize  that  the  city  of  New  York  has  nothing  that  corre- 
sponds to  that  description.  You  must  remember  how  the  city  of  New  York 
came  into  existence.  You  must  turn  back  somewhat  to  its  history.  You 
must  remember  that  to-day  the  city  of  New  York,  regarded  ^as  a  municipal 
unit,  gathers  into  itself  and  is  composed  of,  I  think,  something  like,  very 
nearly  100  municipal  corporations  which  have  been  absorbed  into  it  during 
these  years  of  evolution. 

There  was  the  old  city  of  New  York  on  Manhattan  Island  which  gathered 
up  from  time  to  time  all  of  the  little  towns,  whether  it  be  Manhattanville, 
or  Harlem,  or  Carmanville,  or  Greenwichville ;  and  while  that  was  going  on 
over  on  the  other  side  of  the  river  the  city  of  Brooklyn  was  gathering  towns 
and  hamlets  of  Bedford,  Williamsburg,  New  Lots  and  Flatbush  and  there  are 
a  nui^er  of  others  which  do  not  come  to  me  for  the  moment;  and  all  over 
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that  region  the  city  of  Brooklyn  was  gathering  in  hy  process  of  absorption 
all  of  these  little  villages. 

Then  we  had  the  city  of  iLong  Island  which  had  gathered  in  certain  out- 
lying hamlets,  and  outside  of  Long  Island  City  you  had  village  government 
and  county  government  that  was  not  yet  in  the  form  of  city  government ;  and 
you  had  up  in  the  Bronx  the  old  New  York  settlement,  Mott  Haven,  which 
came  in,  to  make  the  Borough  of  the  Bronx. 

Down  in  Richmond  there  were  numerous  little  villages  and  towns,  which 
came  in  to  form  the  Borough  of  Richmond. 

So,  what  happened,  gentlemen?  Why,  each  one  of  these  municipal  units 
had  its  own  problem;  each  one  had  something  in  the  nature  of  a  bond  issue; 
each  one  had  something  in  the  nature  of  a  sinking  fund;  each  one  had  some- 
thing in  the  nature  of  a  fire  department,  of  a  water  system,  and  of  a  Board  of 
Education. 

Every  one  of  them  had,  as  a  municipal  unit,  one  or  all  of  these  instrumen- 
talities of  government  in  existence. 

When  you  came  finally  to  amalgamate  all  of  these  into  the  one  great  city  of 
New  York  provision  had  to  be  made  for  all  of  these  obligations  for  each  one  of 
these  sinking  funds,  for  all  of  those  bonds,  and  there  was  an  amendment  here, 
an  enabling  act  there,  a  correcting  act  there,  and  a  supplementary  act  here; 
and  so  we  have  this  mass  of  laws  which  is  called  the  charter  of  the  city 
of  New  York  coming  down  to  us  from  these  various  sources,  and  I  think  the 
charter,  the  thing  which  is  called  the  charter  of  the  city  of  New  York  to-day 
represents  very  nearly,  if  I  understand  it,  very  nearly  ten  thousand  separate 
statutes  of  the  Legislature. 

That  is  t)io  thing  we  call  the  charter  of  tlic  city  of  New  York,  and  it  can- 
not be  approached,  as  you  approach  your  scientific,  definite,  precise  charter 
that  you  are  familiar  with  in  some  of  the  smaller  cities. 

Now,  there  are  problems,  internal  problems  that  must  be  faced  here.  The 
city  is  a  unit.  Yes.  But, .within  itself  are  other  units.  These  boroughs  are 
units  in  themselves.  Some  of  the  things  that  I  am  saying  are  very  familiar 
to  my  fellow  delegates  from  the  boroughs  and  from.  Brooklyn.  Some  of  the 
others  will  be  less  familiar  perhaps  to  delegates  from  the  Borough  of  Man- 
hattan; and  some  of  the  others  may  be  strikingly  new  to  the  delegates  from 
other  parts  of  the  State. 

But  my  purpose  in  speaking  on  this  matter  is  to  bring  to  you  a  realiza- 
tion of  the  problems  that  you  are  confronting  before  you  assume,  before  you 
assume  the  task  of  dealing  with  the  question  of  the  extent  of  home  rule  you 
will  give  to  the  city  of  New  York. 

Now,  the  city  of  New  York  to-day,  as  we  are  constantly  reminded,  repre- 
sents half  of  the  population  of  the  State,  or  may  be  a  little  over,  it  is  true. 
But,  in  that  connection  a  further  statement  is  often  made  that  one  of  these 
boroughs  represents  nearly  half  of  that  city  population.  Brooklyn  itself  is  a 
community  of  two  millions  of  people,  and  it  has  its  own  interests.  It  has  its 
own  problems,  and  so  it  is  with  every  other  borough. 

Now,  I  cannot  bring  to  this  question  that  degree  of  learning  and  experience 
and  maturity  of  thought  that  can  be  brought  by  my  brother,  Delancey  NicoU, 
who  debated  this  question  twenty  years  ago  in  the  former  Constitutional  Con- 
vention with  all  the  vigor  of  thought  that  characterizes  his  debates  at  that 
timei  and  who  comes  to  us  now  with  the  preservation  of  all  that  force  and 
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with  hifit  maturity  of  thought  added  to  it;  but  I  can  bring  to  you,  I  can  bring 
to  you  something  of  a  personal  experience  in  trying  to  make  up  my  mind  what 
this  charter  was,  what  it  consisted  of,  how  it  should  be  treated  and  then  indi- 
cate to  you  what  I  meant  to  do  as  I  sat  on  this  Committee  on  Draft,  and  what 
I  thought  was  the  logical  and  philosophical  way  to  approach  the  question  and 
then  ask  you  to  what  extent  you  agree  with  me. 

•Now,  that  I  can  do.  I  sat  as  a  member  of  the  Charter  Commission  ap- 
pointed by  Governor  Hughes  and  I  was  a  member  of  the  Committee  on  Draft. 
I  sat  for  an  entire  winter  every  evening  except  Saturday  and  Sunday,  in  the 
Bar  Association,  in  the  attempt  to  frame  a  revision  of  what  we  have  called 
the  charter  of  the  city  of  New  York. 

Now  you  will  all  remember  that  the  general  scheme  of  that  revision  was  to 
separate  the  organic,  or  substantive  provisions  of  what  is  known  as  the  pres'- 
ent  charter  from  that  which  might  be  called  the  administrative;  that  is,  to 
place  somewhere  aside  those  broad  provisions,  or  grants  of  power  that  outline 
the  nature  and  form  and  scheme  of  government  of  the  city,  and  call  that  the 
charter  of  the  city;  and  then  over  hero  place  all  those  things  which  are  called 
the  administrative,  and  would  go  to  the  exercise  of  the  powers  thus  granted, 
and  after  we  had  done  that,  perhaps  to  call  it  the  administrative  whole. 

Now  our  purpose,  as  we  sat  here  and  over  there,  as  each  provision  of  this 
great  mass  of  ten  thousand  statutes  came  before  us,  was  to  pick  out  that  pro- 
vision and  say  that  is  organic,  that  goes  here;  and  then  pick  out  this  provi- 
sion and  say  this  is  administrative  and  that  would  go  there ;  that  should  go  to 
the  Legislature;  that  should  be  dealt  with  by  the  local  authorities. 

Now,  if  I  can  just  indicate  to  you  the  extremes,  you  will  see  what  I  mean. 
On  the  one  hand  the  provisions  for  the  executive  offices  of  the  city  and  the 
provisions  for  the  legislative  branch  of  the  government  of  the  city  are  clearly 
matters  with  reference  to  the  organic  side  of  this  question.  They  represent 
and  deal  with  the  provisions  that  would  go  into  a  charter  but  when, —  and 
now  gentlemen  you  come  to  the  ludicrous  side  of  this.  When  in  that  greater 
charter  you  come  down  to  a  provision  where  the  Legislature  of  the  State  of 
New  York  has  attempted  to  deal  with  the  letting  of  a  bootblack  stand  in  the 
city  of  New  York  it  would  seem  like  a  part  of  the  organic  law.  That  seemed 
to  me  more  like  the  administrative  side  of  the  question.  And  so  in  our  own 
Committee  on  Cities  the  thing  was  illustrated  by  those  who  came  before  us 
that  in  the  municipal  building  they  had  an  occasion  where  there  was  a  great 
desire  to  have  a  certain  room  vacated  and  that  room  occupied  by  another 
official,  and  there  was  no  power  shown  in  the  city  to  make  that  change,  and 
they  had  to  come  up  to  the  Legislature  and  get  a  law  passed  to  allow  one 
official  to  occupy  this  room  and  to  allow  the  present  incvunbent  to  move 
across  the  hall. 

Now,  those  are  the  great  extremes.  Again,  in  there  you  will  find  debatable 
ground.  You  will  find  places  where  it  is  hard  to  say,  is  that  organic  law, 
or  is  that  administrative? 

With  that  general  thought  in  mind  and  with  that  as  the  proposition  that 
was  presented  by  this  problem  of  home  rule,  naturally  we  turned  for  something 
in  the  nature  of  a  principle,  and  I  looked  for  something  that  I  might  lay  down 
as  a  principle  that  would  guide  me  and  that  would  help  me  to  determine 
something  of  the  nature  of  the  task  that  I  was  undertaking. 

I  remember  the  sovereignty  of  the  State.    I  had  well  in  mind  the  relation 
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between  the  State  and  the  city,  and  let  me  say  in  passing  that  it  has  been 
remarkable  how  many  fallacies  have  been  presented  to  the  Cities  Committee 
in  an  attempt  to  contemplate  the  relations  between  the  State  and  the  citjT. 

Why,  it  has  been  seriously  argued  that  there  was  something  in  the  nature 
of  a  federation  between  these  cities,  with  the  central  government  of  the  State 
over  it.  A  most  elaborate  attempt  has  been  made  to  draw  an  analogy  between 
the  Federal  government  and  its  relations  to  the  State  on  the  one  hand  and 
the  State  and  its  relations  to  the  cities  on  the  other  hand. 

Of  course  the  difficulty  and  the  impossibility  of  that  phase  of  the  question 
can  be  seen  the  moment  that  the  mind  is  fixed  upon  it. 

But,  how  far  shall  the  State  at  any  time  relinquish  its  sovereignty  with 
reference  to  the  cities?  And,  I  turn  back  to  some  of  the  debates  in  the  Con- 
stitutional Convention  of  1894,  and  I  find  some  language  which  was  used  in 
this  very  room  and  that  emanated  from  a  man  that  I  think  every  one  in  this 
room  will  recognize  as  the  master  mind  of  our  community  to-day  and  who  was 
the  master  mind  of  that  Convention,  Mr.  Joseph  H.  Choate. 

I  can  take  his  language,  and  as  he  uttered  it  in  this  room  twenty  years  ago, 
repeat  it  and  say  that  to  me  it  is  the  guiding  principle,  it  is  the  means  of 
determining  the  avenue  of  approach,  the  mental  condition,  by  which  we  shall 
take  on  this  problem  and  attempt  to  deal  with  it. 

Let  me  read  to  you  what  Mr.  Choate  said  when  he  approached  this  great 
question :  "  I  do  not  believe  that  the  people  of  this  State  will  ever  consent, 
or  ought  to  be  asked  to  consent  to  abandon  their  sovereignty  over  any  division 
of  the  city  in  respect  to  any  of  its  aflfairs.**  That  is  veryl  broad  language, 
and  yet  that  is  just  the  attitude  of  mind  with  which  I  approach  this  question, 
that  the  sovereignty  of  the  State  must  be  preserved.  Adopt  if  you  will  the 
scheme  that  was  so  ably  outlined  by  Mr.  Louis  Marshall  in  the  last  Constitu- 
tional Convention  and  under  which  we  have  worked  for  twenty  years;  deal 
with  it,  if  you  will,  and  other  ways  of  exercising  the  power  of  the  Legislature, 
by  adding  certain  safeguards;  put  in  there  this,  that  or  the  other  which  will 
make  it  difficult  for  the  meddling,  as  it  has  been  called,  and  proceed,  but  back 
of  it  all,  back  of  it  all  preserve  the  latent  power,  the  latent  sovereignty  of  the 
State  to  be  utilized  when  the  cases  may  require. 

Mr.  Choate,  continuing,  further  said :  "  Now,  there  are  two  evils  to  be 
avoided.  One  is  the  abandonment  of  the  power  of  the  State  over  the  city,  and 
in  my  judgment,  as  I  said  when  I  began,  the  people  of  the  State  will  never 
consent  to  that  in  any  form.  The  other  is  to  prevent,  if  we  can,  constant, 
causeless,  unchecked  ", —  mark  these  words, —  "  constant,  causeless,  unchecked, 
undeliberate,  unnotified,  interference  with  this  domestic  affair." 

I  think  Mr.  John  Lord  O'Brian  was  very  accurate  the  other  day  when  he 
stated  that  what  has  been  called  the  interference  by  the  Legislature,  was 
not,  after  all,  the  voluntary  act  of  the  Legislature.  What  we  called  inter- 
ference was  not  upon  the  initiative  of  the  Legislature. 

Bills  come  to  this  Legislature,  not  from  the  cities.  They  come  from  in- 
dividuals, and  this  place  is  flooded,  with  requests  for  legislation  from  this, 
that,  or  the  other  particular  matter  which  will  be  of  some  service  or  benefit 
to  an  individual,  or  a  corporation,  or  to  a  class,  and  it  takes  the  form  of  a 
proposed  amendment  to  the  charter. 

Mr.  Foley  gave  you  an  excellent  example  of  it  here  the  other  day  wh  n 
he  referred  to  a  matter  in  which  I  was  interested  and  spoke  to  you  about  a 
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tnatter  which  came  up  here  for  the  purpose  of  making  it  impossible  for  a 
certain  merchant  to  longer  carry  on  his  business  upon  a  certain  block,  and, 
as  you  may  remember,  he  referred  to  me  as  knowing  the  general  subject  which 
he  was  treating.     That  is  true. 

Now,  there  was  a  man  who  had  litigated  the  question  unsuccessfully.  He 
had  had  his  day  in  court  and  the  court  said  he  had  no  remedy  and  no  cause 
of  complaint  and  he  immediately  runs  up  to  the  Legislature  and  he  seeks  to 
amend  the  charter  of  the  city  of  New  YV)rk  in  such  a  way  that  he  could 
evade  the  decision  of  the  court  and  which  might  prevent  his  neighbor  from 
carrying  on  the  business  which  the  court  said  was  perfectly  lawful  for  him 
to  carry  on. 

80  the  Committee  of  the  Senate  and  the  Committee  of  the  Assembly  were 
engaged  day  after  day  in  hearings  upon  that  matter.  I  appeared  in  opposi- 
tion to  the  bill.  It  got  through  the  Assembly  but  was  killed  oflf  in  the 
Senate. 

Now,  gentlemen,  you  see  what  I  am  seeking  to  illustrate,  that  such  measures, 
such  meddlings  by  the  Legislature,  is  not  of  their  own  initiative.  It  does  not 
come  from  the  cities,  it  comes  from  the  individual  seeking  some  special 
preferment. 

Now,  that  is  an  evil  which  we  sought  to  correct  here.  It  is  one  of  the 
evils  pointed  out  by  Mr.  Choate. 

Now,  with  these  thoughts  in  mind,  if  you  will  look  at  the  bill  which  we 
have  presented,  you  will  see  something  of  our  purpose. 

There  are  two  classes  of  amendment  in  contemplation.  One  class  can  be 
carried  to  its  perfection  and  can  be  made  operative  by  the  concurrent  action 
of  the  board  of  estimate  and  the  board  of  aldermen  and  the  mayor ;  no 
intervention  by  the  Legislature. 

Now,  what  I  had  in  mind  was  that  in  that  class  would  fall  all  these  things 
that  I  have  called  administrative.  That  is  what  I  had  in  mind  as  one  who 
assisted  in  drafting  this  provision;  and,  on  the  other  hand,  if  an  amendment 
touched  the  framework  of  the  government,  then  that  had  to  go  to  the  'Legis- 
lature. I  had  in  mind  the  preservation  of  the  sovereignty  of  the  State  with 
reference  to  the  government  of  the  city  and  the  delegation  of  certain  powers 
to  the  city  with  reference,  as  we  say  here,  to  its  own  local  affairs.  Yes, 
with  reference  to  that  branch  of  matters  I  have  just  illustrated  that  are 
purely  administrative,  the  boot-black  stand,  the  room  in  the  municipal  build- 
ing, this  question  with  reference  to  the  use  of  a  certain  building  for  a  certain 
business  —  if  that  were  a  constitutional  power.  I  have  some  doubt  whether 
a  law  at  that  time  would  have  been  constitutional  —  but  regardless  of  that 
question.  Those  to  my  mind  were  the  internal  affairs  that  would  all  pass 
in  on  the  administrative  side  of  this  classification  of  the  provisions  of  this 
thing  we  call  the  great  charter  of  the  city  of  New  York. 

But  back  of  all  that  I  had  in  mind  that  I  could  not  foresee  nor  could  I 
expect  any  man  in  this  Convention  to  foresee  just  what  the  future  had  in 
store.  I  did  not  want  to  see  our  Legislature  divested  of  its  sovereign  power 
to  enter  into  any  field  of  legislation  with  reference  to  any  city.  I  could  see 
the  wisdom  and  necessity  of  surrounding  the  exercise  of  that  power  with  cer- 
tain safeguards  to  prevent  meddling,  to  prevent  what  has  been  called  the 
vicious  inter-meddling  with  the  affairs  of  the  city  and  encroachment  upon  its 
rights  but  I  wanted  that  latent  power  left  there,  so  that  brings  us  to  a  con- 
sideration with  reference  to  special  laws. 
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Now  the  special  law  as  we  had  it  in  mind  was  not  one  that  related  to  the 
government  of  the  city.  That  is  what  I  had  precisely  in  mind.  There  might 
come  a  time  when  the  city  of  New  York  might  need  the  assistance  of  the  Leg- 
islature, and  that  thought  is  not  new  with  me,  it  is  one  which  was  expressed 
on  the  floor  of  the  Convention  by  Mr.  Choate  at  that  time  when  this  ques- 
tion arose,  and  I  think  I  have  his  language  here.  Choate  said  with  reference 
to  this  very  question,  "I  have  seen  the  day  in  the  city  of  New  York  when 
in  respect  to  the  internal  affairs  of  the  city  a  prohibition  by  the  Constitution 
upon  the  Legislature  from  interfering  would  have  been  destructive  of  the  true 
interests  of  the  people  of  the  city  and  therefore  of  the  people  of  the  State. 
I  think  we  need  from  time  to  time  rescue  by  the  Legislature." 

There  have  been  incidents  in  almost  the  immediate  past  that  were  in  his 
mind  probably  at  that  time  but  the  truth  enunciated  by  Mr.  Choate  twenty 
years  ago  is  a  truth  to-day,  that  the  sovereignty  of  the  State  must  be  pre- 
served, and  I  cannot  approach  this  question  in  any  frame  of  mind  that  would 
lead  me  to  consent  that  the  sovereignty  of  the  State  over  the  city  would  be 
withdrawn  in  any  particular. 

Now  some  of  the  amendments  that  have  been  suggested  here  made  a  very 
marked  change  in  our  proposed  bill.  Mr.  Nicoll  has  suggested  that  at  an  ap- 
propriate place  the  word  "  government "  be  inserted,  the  intenttion  being  by  the 
introduction  of  that  word  to  give  to  the  local  authorities  of  the  city  power 
over  its  own  form  of  local  government.  Not  for  a  moment!  That  is  not  my 
conception. 

Mr.  D.  Nicoll  —  Will  you  allow  me  to  interrupt? 

Mr.  Latson  —  Certainly,  Mr.  Nicoll. 

Mr.  D.  Nicoll  —  I  intend,  as  far  as  I  am  concerned,  to  accept  the  amend- 
ment of  Mr.  Wickersham,  made  this  morning, — "  local  government," —  so 
that  you  may  address  your  remarks  to  that. 

Mr.  Latson  —  Very  well,  Mr.  Nicoll.  I  was  coming  to  that  next.  Then 
let  me  take  that  up  as  I  remember  it  in  the  form  that  Mr.  Wickersham  has 
presented.  I  regret  greatly  that  Mr.  Wickersham  has  presented  three  pro- 
posed amendments  to  this  bill  and  I  find  myself  out  of  sympathy  with  him 
on  all  three.  I  cannot  accept  with  approval  any  one  of  the  amend- 
ments which  Mr.  Wickersham  has  presented.  They  seem  to  me  to  go  to 
the  very  heart  of  this  bill.  They  seem  to  me  to  touch  upon  the  sacred  ground 
that  I  have  been  talking  about.  I  cannot  find  his  line  of  thought  consistent 
with  the  work  of  the  Committee  on  Cities  or  the  Committee  on  Draft. 

Now,  take  the  suggestion,  as  I  remember  it,  that  was  made  by  Mr.  Wicker- 
sham this  morning,  where  he  modified  the  form  of  the  suggestion  by  Mr. 
Nicoll.  The  thought  was  the  same  even  though  I  cannot  repeat  the  exact 
language  that  Mr.  Wickersham  used.  The  underlying  thought  was  that 
the  city  of  New  York,  or  every  other  city,  acting  through  its  board  of  alder- 
men or  board  of  estimate,  should  have  control  over  its  local  government. 
Well,  now,  the  thought  expressed  by  ;Mr.  Wickersham  in  that  proposed 
amendment  is  identically  the  same  thought  which  that  learned  gentleman 
expressed  when  he  voiced  his  disapproval  of  the  word  "  framework."  He 
encroached  upon  our  scheme  in  this  bill  at  that  time  and  when  he  sug- 
gested by  a  proposed  amendment  that  we  eliminate  the  word  "  framework  " 
and  substitute  a  provision  limiting  the  clause  to  elected  officials  of  the 
city,  he  destroyed  the  whole  purpose  of  the  bill. 
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And  now  that  word  "  framework  " —  and  I  want  to  take  those  two  amend- 
ments that  I  have  spoken  of  together  for  the  reason  that  it  will  serve  my 
purpose  best  to  consider  them  for  the  moment.  Now  take  the  word  "  frame- 
work." That  word  was  selected  cautiously.  It  was  selected  carefully. 
There  are  a  good  many  words  that  were  suggested  and  weighed  in  the  bal- 
ance and  laid  aside.  I  do  not  recall  all  of  them.  The  word  "  structure  ** 
was  under  consideration.  The  word  "  scope  "  was  under  consideration.  So 
word  after  word  was  considered,  and  we  had  a  definite  purpose  in  mind. 
We  hunted  around  for  the  word  that  would  best  express  the  thought  that 
we  had.  Now  that  word  "  framework "  commended  itself  to  us  because, 
among  other  things,  it  was  not  hedged  around  by  any  judicial  decisions. 
None  of  us  could  recall  a  judicial  decision  which  had  attempted  to  con- 
strue that  word  in  any  such  connection.  We  thought  that  it  would  present 
itself  for  construction  in  the  context  as  a  proposition  untrammeled,  and  a 
term  that  could  be  utilized  and  measured  and  weighed  just  as  we  weigh 
any  other  ordinary  word  of  the  English  language. 

Now,  I  was  willing  to  take  that  word  *'  framework  *'  under  these  funda- 
mental thoughts  that  I  have  expressed  and  in  reference  to  which  I  have  quoted 
Mr.  Choate.  I  was  willing  to  do  that.  Why?  Because  I  know  there  is 
debatable  ground  there.  Go  back  to  what  I  said  to  you  about  our  effort 
to  separate  the  provisions  of  the  charter  of  the  city  into  organic  law  and 
administrative  code.  As  I  remarked  to  you  then,  there  was  a  place,  a 
debatable  ground.  Now,  that  word  "  framework "  brings  me  right  up  to 
that  point  and  undoubtedly  questions  will  arise  with  reference  to  which 
two  opinions  will  be  expressed  and  I  am  quite  willing  to  take  ultimately  the 
decisions  of  the  courts  with  reference  to  that  word  "  framework  "  in  con- 
nection with  the  particular  language  that  may  be  presented  for  consid- 
eration. 

I  am  not  alarmed  by  the  suggestion  that  particular  language  in  our 
Federal  Constitution  has  given  rise  to  an  interpretation  never  thought 
of  in  1787.  I  appreciate  what  Mr.  Louis  Marshall  said  to  us  on  Saturday 
on  that  question.  I  appreciate  the  underlying  thought,  but  it  seems  to  me 
the  elasticity  of  those  words  "  interstate  commerce,"  just  like  the  elasticity 
of  such  a  word  as  "  framework,"  is  the  very  strength  of  the  language.  The 
amendment  you  attempted  to  make  was  rigid,  inflexible,  but  in  that  very 
amendment  you  are  losing  sight  of  any  new  conditions  that  may  come  into 
existence  in  the  future,  which  are  not  in  contemplation  at  this  time,  and 
are  leaving  out  the  possibility  of  the  courts  dealing  with  the  substantive 
provision  as  applied  to  any  new  condition  of  affairs  that  may  be  presented 
by  the  development  by  the  various  avenues  of  civilization,  science  and  art. 

As  Mr.  Marshall  said,  in  1787  those  words  were  not  written  there  for 
the  purpose  of  calling  attention  to  the  telephone  or  telegraph,  or  to  this, 
that  and  the  other.  Quite  true,  but  they  were  so  drawn  that  as  the  affairs 
of  the  nation  progressed,  the  opportunity  for  the  Supreme  Court  of  the 
United  States  to  deal  with  them  was  preserved  and  that  is  what  I  am  asking 
for  here.    That  word  "  framework  "  has  just  that  purpose,  to  my  mind. 

I  have  another  thought  with -reference  to  it.  I  "am  of  the  opinion  that  our 
appellate  courts  in  large  questions  of  this  character,  very  frequently,  if  not 
always,  reflect  —  when  you  take  their  decisions,  by  and  large,  they  reflect  pub- 


2011 

lie  sentiment;  they  reflect  the  general  view  which  men  take  of  the  questions 
under  consideration.  Certainly  that  was  true  with  reference  to  our  Supreme 
Court,  and  I  take  it  that  it  would  be  true  here.  I  will  trust  to  —  shall  I  say  ? 
— a  John  Marshall  in  our  Court  of  Appeals  to  breathe  some  breath  of  life  into 
the  word  "  framework  "  and  regard  it  as  representing  debatable  ground  that 
must  be  thought  over  and  threshed  out. 

Now  you  see,  Mr.  Wickersham,  Mr.  Chairman,  in  his  amendments  to  the 
proposed  bill  would  take  that  right  away  from  there.  He  would  intro- 
duce a  definite,  precise  notion  that  the  Legislature  can  deal  only  with  the 
elected  officers.  And  then,  by  the  further  amendment  this  morning  he  would 
leave  with  our  local  authorities  the  right  and  power  to  deal  with  our  local 
government.  Oh  my,  no!  I  would  not  consider  that  for  a  single  moment. 
That  is  just  the  thing  I  would  not  consider.  Now  there  is  where  I  want 
the  sovereignty  of  the  city.  That  all  belongs  to  my  organic  proposition.  That 
is  the  true,  philosophical  charter  of  the  city.  That  is  not  your  administrative 
code. 

Now  you  gentlemen  that  do  not  come  from  New  York  want  to  understand 
that  there  is  a  problem  within  a  problem  here.  The  problem  is  not  simple. 
It  is  complicated.  I  wish  there  were  more  in  this  chamber  to  whom  I  could 
address  my  explanation  of  this  thought  for  it  is  of  peculiar  interest  to  those 
who  do  not  come  from  the  city  of  New  York.  Our  problem  is  complicated;  it 
is  complex.  "  Complex "  is  a  better  word.  There  is  a  problem  within  a 
problem.  How  many  men  outside  of  the  city  of  New  York  have  a  very  definite, 
clear  conception  of  the  proportions,  or  sense  of  proportion,  down  there  in  that 
city?  There  were  two  or  three  lines  of  thought  that  occurred  to  me.  Take 
the  population.  While  you  have  a  population  of  five  and  a  quarter  millions, 
I  think,  in  the  city  to-day,  and  about  two  and  a  half  millions  of  that  is  in 
Manhattan,  about  two  million  is  in  Brooklyn.  Now  me  the  various  conditions 
that  arise.  Up  in  the  Bronx  they  have  about  half  a  million,  down  in  Rich- 
mond about  a  hundred  thousand,  and  in  Queens  over  four  hundred  thousand. 
Now,  even  that  does  not  bring  the  picture  to  your  minds,  gentlemen. 

You  want  something  that  will  give  you  some  notion  of  the  density  of  the 
population.  Now  let  me  express  it  just  a  little  diflferently.  You  realize  that 
in  the  borough  of  Manhattan,  the  density  of  the  population  is  expressed  as 
being  about  200  people  to  the  acre.  Over  in  Brooklyn  it  is  about  forty  people 
to  the  acre.  In  the  Bronx  it  runs  abount  twenty;  in  Queens  about  four,  and 
down  in  Richmond  about  three  people  to  the  acre;  and  in  Queens,  four  people 
to  the  acre,  as  I  say.  Now  the  thing  I  want  to  bring  to  your  mind  is  the 
varying  conditions  that  must  be  dealt  with  here.  You  have  other  things; 
there  are  other  factors  which  can  be  mentioned  to  indicate  to  you  the 
magnitude  of  this  problem.  You  take  the  question  of  sewers;  take  the  ques- 
tion of  streets;  the  question  of  parks;  the  bureau  of  vital  statistics,  which  is 
part  of  the  health  board  system.  All  of  these  things  enter  in  a  way  that 
perhaps  at  first  blush  you  would  not  recognize.  But  I  have  recognized  it  be- 
cause I  have  been  through  it.  I  have  recognized  it  because  I  have  been  in  the 
conflict  and  in  the  contest.  But  when  you  contemplate  such  a  commimity  as 
Brooklyn,  with  its  two  millions  of  people  —  policed,  yes,  but  without  a  com- 
manding officer  of  the  police  force  there;  when  you  contemplate  such  a  com- 
munity as  two  millions  of  people  —  with  a  fire  department,  yes,  but  no  com- 
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manding  officer  of  the  fire  department  there;  when  you  contemplate  a 
community  of  two  millions  of  people  developing  diseases^  developing  contagious 
diseases,  developing  conditions  that  are  prejudicial  and  dangerous  to  the 
community  continuously,  as  they  must,  and  realize  there  is  no  head  of  a 
health  department  there;  why,  you  see  the  problem  that  confronts  us.  Now 
that  was  just  the  condition  of  affairs  that  we  fought  over  so  hard  in  that 
old  charter.  It  was  because  of  that,  perhaps,  that  I  am  fighting  now,  that 
I  was  compelled  to  put  in  a  minority  report  on  that  occasion.  It  has  all  been 
corrected  here  now.  We  came  to  Albany  and  got  it  corrected.  We  have 
somebody  in  charge  of  the  police  system  there.  The  foolish  things  in  the 
past  don't  happen  now.  Why,  they  had  a  little  society  over  there,  and  I 
believe  they  wanted  to  attend  the  funeral  of  one  of  their  number  in  a  parade, 
and  they  had  to  get  permission,  and  they  applied  to  the  police  department 
for  permission.  The  police  department  was  being  administered  from  Mul- 
berry street  in  New  York,  and  they  sent  over  police,  I  think  250  men,  and 
when  the  250  men  got  over  there  and  cleared  the  streets  and  took  charge  of 
this  parade,  they  foxmd  there  were  less  than  fifty  of  the  members  in  the 
parade.  Absolutely  no  conception  of  the  conditions  that  were  confronting 
them!  So  we  find  in  the  board  of  health  a  physician  would  meet  a  doubtful 
situation;  it  would  seem  to  him  that  a  contagious  disease  was  about  develop- 
ing; he  might  suspect  typhoid,  or  what  not.  Wouldn't  you  think  in  a  com- 
munity of  two  millions  of  people  there  should  be  some  expeditious  system 
enabling  him  to  submit  specimens  and  have  an  appropriate  analysis  made 
and  obtain  the  report?  But  no.  The  centralization  idea  of  having  one  ad- 
ministrative and  executive  office  in  Manhattan  was  developed  to  such  a  point 
that  in  our  community  of  two  millions,  patients  were  dying  before  the 
physician  could  get  the  report  of  the  board  of  health.  We  have  corrected  it 
now.  We  are  in  better  shape  now;  but  we  have  our  central  office  over  there. 
So  it  was  with  the  tenement  house  department,  with  the  building  laws.  A 
man  wants  to  erect  a  building  and  submits  plans.  Now  see  what  this  propo- 
sition which  emanates  from  General  Wickersham  does.  He  would  tear  down 
all  that  we  have  constructed  through  these  years  of  work  in  this  Legislature, 
taking  all  those  things  and  throwing  them  into  the  melting  pot  of  the  board 
of  aldermen,  leaving  us  to  get  what  we  could  from  a  further  struggle. 

That  brings  me  back  to  the  word  "  framework ".  And  if  you  say 
the  word  "  framework "  does  not  cover  any  such  things,  then  I  say  per- 
haps we  have  selected  unwisely.  But  one  thing  I  want  to  make  clear,  what 
it  is  I  stand  for,  and  what  underlying  proposition  I  aim  for  in  this  measure. 
And  I  want  to  get  that  proposition  before  this  Convention  and  in  some  form, 
by  some  appropriate  motion,  ascertain  the  views  of  this  Convention  with  ref- 
erence to  these  underlying  thoughts. 

There  are  other  and  further  illustrations  of  the  general  scheme  of  this 
measure  but  perhaps  I  have  gone  far  enough  at  present  for  the  purpose  I  had 
in  mind.  Now  here  we  have  the  feeling  that  we  have  from  this  Conunittee  on 
Cities  a  very  carefully  thought  out  measure.  Not  an  amendment  I  have  heard 
appeals  to  me  unless  it  be  one  that  was  suggested  by  Mr.  Louis  Marshall.  What 
he  said  with  reference  to  the  word  "  business  ",  here,  impressed  me  very  forcibly, 
and  I  am  not  so  sure  but  that  upon  further  consideration  it  would  be  wise  to 
eliminate  that  word  "  business  ",  in  order  to  avoid  the  possible  dangers  which 
Mr.  Marshall  pointed  out.    But  such  a  suggestion  as  that,  only  leads  to  the 
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criticism  of  language  and  at  this  moment  I  am  not  dealing  with  that  question. 
This  language  can  be  improved,  I  know  that.  That  is  not  a  difficult  thing  to 
do.  What  I  am  after  is  to  lay  the  foundation  here  of  the  broad  principles 
underlying  this  bill  and  to  bring  before  this  Convention  the  fundamental 
question,  to  what  extent  are  you  ready  to  relinquish  the  sovereignty  of  this 
State  over  any  of  its  cities  in  any  manner  whatsoever.  Does  the  platform 
enunciated  by  Joseph  H.  Choate  twenty  years  ago  constitute  the  platform  on 
which  you  will  move  a  home-rule  provision  at  this  moment?  Has  something 
happened  in  these  twenty  years  which  leads  you  to  think  a  new  rule  is  needed  ? 
But  until  the  Committee  of  the  Whole  has  come  to  a  conslusion  on  that  sub- 
ject it  seems  to  be  useless  to  deal  with  fine  shades  of  meaning  of  a  particular 
word  or  phrase.  I  stand  for  the  proposition  that  has  come  from  the  Cities 
Committee.  I  think  it  represents  the  volume  of  thought  adapted  by  the  Con- 
vention of  1894  from  the  principles  laid  down  by  Mr.  Choate  at  that  time 
and  embodied  in  the  work  of  that  Convention.  We  recognize  throughout  the 
sovereignty  of  the  State  and  the  difference  between  the  organic  portions  of  the 
charter  and  the  administrative  portions  of  the  charter.  We  provide  that  the 
former  must  be  dealt  with  by  the  Legislature  and  that  the  Legislature  may  not 
intervene  at  pleasure  —  the  initiative  must  come  from  the  city, —  except  that 
the  Legislature  may  operate  in  an  emergency  through  the  special  law  leaving 
the  administrative  functions  to  be  dealt  with  by  the  local  legislature  of  the 
city,  and  I  commend,  Mr.  Chairman,  the  general  proposition  in  this  bill  to 
your  favorable  consideration  and  to  urge  you  to  cast  out  the  notion  of  debating 
any  proposition  which  for  a  single  moment  contains  the  lurking  danger  of  al- 
lowing the  city  to  throw  off  the  sovereignty  of  the  State. 

Such  is  my  criticism  of  giving  to  the  city  the  election  of  whether  they  should 
have  home  rule  or  not.  I  am  not  willing  to  give  to  any  city  the  power  to  say 
when  and  to  what  extent  it  shall  cast  ofl  the  sovereignty  of  the  State.  That 
I  want  to  preserve  and  for  one  city  to  say  we  will  throw  off  the  sovereignty 
of  the  State  there  and  for  another  to  say  we  will  throw  off  the  sovereignty  of 
the  State  here,  is  not  scientific,  to  my  mind  nor  in  consonance  with  the  funda- 
mental principles  which  we  have  included  in  presenting  this  proposition  before 
the  Committee. 

Mr.  E.  N.  Smith  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  question? 

The  Chairman  —  Will  the  delegate  yield? 

Mr.  Latson  —  Certainly,  Mr.  Smith. 

Mr.  E.  N.  Smith  —  I  have  been  trying  to  gather  your  thought  and  I  want 
to  ask  this  question,  whether  or  not  it  was  in  your  mind  that  by  granting  the 
extent  of  home  rule  to  the  city  of  New  York  which  has  been  suggested  by 
some  of  the  proposed  amendments  to  the  report  of  the  Cities  Committee, 
you  have  a  fear  that  you  may  be  destroying  home  rule  within  the  boroughs  in 
the  city  of  New  York? 

iMr.  Latson  —  Well,  Mr.  Chairman. 

The  Chairman  —  Mr.  Latson. 

Mr.  Latson  — The  difficulty  in  answering  the  question  lies  in  the  use  of 
words.  I  don't  know  what  "  home  rule  "  means,  but  I  will  answer  the  ques- 
tion best  by  saying  that  if  home  rule  means  some  degree  of  independence  from 
the  sovereignty  of  the  State,  that  doctrine  could  not  possibly  apply  except  in 
the  inverse  form  to  the  relation  between  the  sub-unit  of  a  city  to  its  lesser 
units  of  a  borough.     If  the  doctrine  of  home  rule  is  founded  on  some  scien- 
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tific  principle,  I  have  not  heard  it  enunciated.  If  it  is  founded  on  a  principle 
of  population  and  it  is  thought  that  a  community  of  five  and  a  half  millions 
should  be  permitted  to  govern  itself,  then  I  ask  you  why  not  also  a  com- 
munity of  two  and  a  half  millions,  or  a  community  of  four  hundred  thousand, 
or  a  community  of  one  hundred  thousand?  We  have  little  cities  of  ten  thou- 
sand. Why  not  let  each  one  of  our  boroughs,  if  it  is  a  principle  to  be  car- 
ried along,  and  not  only  separate  the  city  from  the  State,  let  the  city  cast  off 
its  sovereignty,  and  every  borough  cast  off  its  sovereignty  —  what  an  unscien- 
tific proposition  that  would  be! 

What  I  was  pointing  out  in  this  doctrine  of  home  rule,  by  some  of  these 
amendments,  particularly  those  that  I  referred  to  before,  as  General  Wicker- 
sham's,  suggested  by  General  Wickersham,  the  application  of  home  rule  under 
these  amendments  would  create  the  greatest  degree  of  trouble  and  confusion 
in  our  city  of  New  York  because  of  its  organization  into  sub-units.  It  is  a 
situation  which  it  is  very  hard  for  men  outside  of  the  city  to  realize,  but 
there  are  men  sitting  within  reach  of  my  voice  here  in  this  room  to-day  who 
realize  that  that  question  is  not  political.  They  know  it  is  not  partisan. 
They  have  seen  me  stand  right  here  by  the  side  of  the  late  Senator  !Patrick 
Henry  McCarren  and  argue  for  the  same  proposition  of  borough  autonomy, 
if  that  is  what  you  mean  by  home  rule,  arguing  before  the  joint  committees 
of  the  Senate  and  Assembly,  for  what  I  am  talking  for.  What  was  the  great 
strength  of  Senator  McCarren,  and  why  do  they  honor  his  name  to-day?  Be- 
cause in  all  of  his  political  affiliations,  in  all  of  his  conceptions  of  political 
organization  he  demanded  that  the  boroughs  be  separated  from  the  domina- 
tion of  the  city,  and  his  name  is  held  in  veneration  by  his  own  party  in  that 
city  to-day  and  by  other  men  outside  his  party,  because  he  stood  for  that  propo- 
sition. Do  you  realize  to-day,  that  while  we  are  sitting  here,  down  there  in 
that  city  and  borough  the  same  question  is  up  for  consideration,  and  the  ques- 
tion they  are  debating  down  there  now  is,  shall  the  Democratic  party  of  the 
borough  of  Brooklyn  be  subservient  to  the  Democratic  party  of  the  borough 
of  Manhattan  or  shall  there  be  borough  autonomy?  And  shall  we  have  a 
Democratic  party  here  free  to  act  as  opposed  to  a  Democratic  party  in  the 
borough  of  Manhattan?  The  question,  I  say  to  you,  Mr.  Chairman,  is  not 
partisan,  it  is  a  question  with  relation  to  the  great  communities  of  people 
bound  together  by  legislative  ties  and  grown  together  because  they  have  cer- 
tain interests.  But  we  must  always  remember  that  their  interests  are  not 
in  all  respects  uniform.  Mr.  Chairman,  I  am  keeping  Mr.  Smith  standing, 
but  he  started  me  off  on  another  line  of  thought  and  I  hope  he  will  bear  with 
me  a  moment  while  I  illustrate  this,  the  very  vast  differences  that  «cist  in 
these  separate  communities.  I  remember  that  my  attention  was  called  to  this 
great  aggregate  of  laws  made  up  for  these  five  boroughs:  a  man  came  over  to 
Manhattan  to  see  me,  from  Richmond,  and  he  said,  "  You  know  you  can't 
drive  cows  down  through  Broadway  or  Fifth  Avenue,  there  is  an  ordinance 
there  against  driving  cattle  on  a  public  highway.  Well,  we  all  went  together 
as  a  city  and  I  lived  down  in  Richmond  and  I  can't  drive  my  cattle  to  pasture 
without  being  arrested."  Simply  there  are  those  different  conditions  prevail- 
ing. Perhaps  you  don't  realize  that  there  is  a  little  patch  of  land  on  Man- 
hattan Island  with  three  hundred  acres  of  virgin  forest  in  the  city  of  New 
York?  Now  you  have  to  deal  with  this  question  of  home  rule  with  a  realiza- 
tion of  these  varying  problems,  and  you  see  the  difficulties. 
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Now  the  answer  to  your  question,  Mr.  Smith,  is  this:  If  home  rule  means 
that  we  are  to  be  so  reorganized  as  to  please  the  particular  whim  of  each 
incoming  board  of  aldermen  in  the  city  of  New  York,  if  these  boroughs  are 
to  be  dealt  with  on  a  varying  theory  and  scheme  of  government,  as  those 
boards  see  fit,  I  say  no.  If  the  Legislature,  preserving  the  sovereignty  of  the 
State,  shall  prescribe  the  form  of  government  and  the  framework,  leaving  it 
to  these  local  authorities  to  carry  out  the  administrative  functions  under  that 
framework,  it  will  be  yes. 

Mr.  Wickersham — Mr.  Chairman,  will  the  gentleman  yield? 

Mr.  E.  N.  Smith  —  Well,  Mr.  Chairman,  I  will  yield  to  General  Wickersham. 

Mr.  Wickersham  —  I  simply  wanted  to  ask  if  the  gentleman  would  define 
what  he  understands  the  words  "  frame-work  of  government  '*  to  mean  ? 

Mr.  Latson  —  I  shall  be  very  glad  to.  I  spent,  I  think,  half  an  hour  on 
that  word  and  I  will  be  very  glad. 

Mr.  Wickersham  —  Mr.  Chairman,  I  did  not  want  to  ask  the  gentleman  for 
half  an  hour  — 

Mr.  Latson  —  Mr.  Chairman,  I  hoped  that  I  might  attract  the  attention 
of  Grencral  Wickersham  in  conversation,  because  I  used  his  name  three  or 
four  times  in  my  remarks  — 

Mr.  Wickersham  —  I  was  listening. 

Mr.  Latson  —  And  I  will  very  gladly  deal  with  that  question  once  more 
because  it  came  up  through  General  Wickersham  and  if  it  is  a  difference 
in  the  construction  of  words,  I  have  a  degree  of  diffidence  —  and  I  start  out 
with  the  proposition  that  I  am  probably  wrong. 

Mr.  Wickersham  —  What  I  wanted  to  know,  Mr.  Chairman,  was  what  was 
the  delegate's  understanding  of  that  term,  because  I  think  we  are  more  likely 
to  approach  agreement  if  each  of  us  understands  alike  what  the  words  mean. 

Mr.  Latson — That  'is  the  burden  of  my  song.  iLet  us  stop  talking,  if  we 
possibly  can,  about  mere  words  and  phrases  and  let  us  see  if  we  can  find  fun- 
damental doctrines  and  then  we  can  surely  find  the  phrases,  Mr.  Wickersham. 
My  theory  and  Mr.  Wickersham's  show  a  marked  difference.  His  amend- 
ments destroy  my  conception  of  the  bill.  That  led  me  to  analyze  the  word 
"  framework  "  and  I  will  do  it  again  just  as  you  have  asked  me. 

I  reiterate  the  fact  that  in  an  attempt  at  revision  the  thing  we  did  was  to 
try  to  make  an  organic  charter  and  an  administrative  code.  We  went  over 
it  somewhat  in  detail  and  you  probably  remember  that  I  was  engaged  in  that 
work.  The  use  of  that  word  "  framework  *'  is  very  closely  correlated  to  my 
education  at  that  time  in  the  work  I  was  doing.  I  had  in  mind  that  the  word 
"  framework  "  would  apply  to  that  organic  portion  —  what  would  be  called 
the  form  of  government,  the  scheme  of  government,  the  nomination  of  the 
agencies  and  instrumentalities  of  the  city,  the  correlation  of  their  powers, 
legislative  and  executive,  etc.;  and  further,  I  conceive,  Mr.  Chairman,  that 
that  word  "  framework  "  would  go  somewhat  further  and  has  to  deal  with  the 
question  of  large  departmental  functions,  such  as  the  functions  of  the  health 
department,  the  functions  of  the  tenement-house  department,  the  factory  law 
bureau,  and  such  as  the  fimctions  of  the  bureau  of  vital  statistics,  and  I 
would  mention  the  police  department,  and  the  fire  department  and  all  of  those 
things,  in  so  far  as  it  dealt  with  the  administration  of  those  matters  in  and 
throughout  the  various  boroughs,  we  are  dealing  with  a  part  of  the  frame- 
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work.  If  that  is  not  the  true  significance  of  the  word  **  framework  "  I  have 
not  the  true  conception  of  the  thought.  If  the  board  of  aldermen  attempt  to 
take  a  deputy  police  commissioner  out  of  the  borough  of  Brooklyn,  I  want  to 
feel  that  they  are  touching  the  framework;  or  if  they  want  a  central  office 
of  health  over  in  Manhattan  and  say  send  your  specimens  over  to  us  in  Man- 
hattan and  we  will  give  you  an  answer  concerning  it  after  the  patient  dies, 
1  say  they  are  touching  the  framework.  If  you  do  that  you  are  taking  out 
the  very  heart  of  the  thing  I  am  aiming  for.  If  it  were  not  limited  to  the 
elected  officers  but  embraced  the  appointive  officers,  that  would  be  within  the 
organic  portion. 

Mr.  Wickersham  —  Will  the  delegate  yield  ? 

Mr.  Latson  —  Certainly. 

Mr.  Wickersham  —  Let  me  put  this  suggestion:  Suppose  we  leave  out  the 
question  whether  elective  or  appointive.  Suppose  we  say  the  numbers,  power 
and  method  of  selection  of  the  officers,  boards  or  departments  among  which 
these  administrative  functions  are  distributed  by  this  charter,  would  that  be 
the  framework  of  its  government? 

Mr.  Latson  —  Mr.  Chairman,  I  am  going  to  give  to  General  Wickersham 
what  may  seem  to  him  to  be  an  unsatisfactory  answer;  and  yet  if  you  will 
allow  me  to  amplify  my  answer  slightly  he  will  understand  it  is  not  in- 
tended to  be  a  curt  answer.  I  don't  know.  And  if  I  go  a  step  further  I 
would  almost  say  that  just  at  the  moment  it  is  not  the  problem  which  con- 
fronts me.  I  recognize  something  elastic.  I  don't  want  to  be  rigid,  and  I 
don't  want  to  draw  the  line  so  hard  and  sharp  that  there  can  be  no  elas- 
ticity. I  want  to  be  able  to  allow  the  Court  of  Appeals  to  deal  with  the 
general  scope  of  that  proposition,  with  the  elasticity  involved  in  a  word 
tliat  has  a  significance  and  yet  is  not  rigid,  just  as  our  delegate,  Louis  Mar- 
shall, pointed  out  to  us  the  other  day,  the  Supreme  Court  dealt  with  the 
words  "  interstate  commerce."  If  there  be  something  that  is  not  in  your 
contemplation  at  this  moment,  nor  in  mine  and  there  may  arise  fifteen  years 
hence — 'as  Mr.  Marshall  pointed  out,  the  telegraph  and  telephone  and  cable 
have  come  in  since  1787  —  will  that  word  "  framework "  be  broad  enough 
and  elastic  enough  to  leave  us  with  the  sovereignty  of  the  State  within 
the  field  that  I  have  indicated? 

Mr.  Wickersham  —  If  I  understand  the  delegate,  you  want  to  put  in  a 
word  whose  meaning  is  wholly  undefined,  which  any  court  hereafter  may 
apply  in  any  way  it  chooses  to  guess,  and  you  mean  to  go  to  the  people  of 
the  State  of  New  York  and  say  that  we  have  given  them  home  rule  for  cities 
when  we  have  given  them  a  word  which  we  cannot  define,  which  no  court 
can  define  and  which  may  hereafter  involve  the  whole  State  or  may  come 
down  to  a  microscopical  interpretation.  The  question  I  want  to  ask  is 
whether  the  people  of  New  York  are  going  to  be  satisfied  with  that? 

Mr.  Latson  —  It  may  be,  Mr.  Chairman,  that  the  distinguished  jurist 
can  give  us  a  word  better  suited  for  the  purpose.  But  what  I  am  interested 
to  know  from  Mr.  Wickersham  is  whether  or  not  he  agrees  with  me,  with 
the  fundamentals  for  which  I  am  standing,  and  if  he  and  I  are  in  perfect 
accord  with  reference  to  our  objective  point,  I  doubt  not  we  will  find  a 
word  which  will  express  that  thought;  but  if  there  be,  lurking  back  of  the 
dispute  as  to  words,  some  difference  as  to  the  thing  we  are  after,  the  funda- 
mental thing  for  which  we  are  standing,  I  want  to  know  it.     I  think  of 
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no  better  word  than  framework.  The  word  was  not  mine,  it  was  suggested 
by  a  man  of  distinguished  ability;  it  was  after  that  word  had  been  thought 
of  and  described,  a  gentleman  of  wonderful  education,  analyzing  that  whole 
subject,  and  handling  the  words  we  suggested,  said  here  is  a  better  word. 
And  we  said  we  guessed  It  was  and  we  all  agreed  that  that  word  was  better 
suited  than  any  other  offered.  If  Mr.  Wickersham  can  give  us  a  better  one, 
we  want  it. 

Mr.  Wickersham  —  I  think  the  difference  between  us,  Mr.  Chairman,  is 
simply  this:  That  Mr.  Latson  and  I  cannot  agree  because  I  believe  that  we 
must  confer  something  definite  and  we  must  to  some  extent  take  the  city 
away  from  interference  by  the  Legislature.  As  far  as  I  can  understand  Mr. 
Latson's  idea,  he  proposes  the  city  shall  never  be  taken  away  from  the  Legis- 
lature. 

Mr.  Latson  —  That  is  right. 

Mr.  Wickershain  —  That  is,  that  there  is  no  power  that  is  proposed  to  be 
given  by  the  Legislature  which  the  Legislature  cannot  take  back.  Now,  if 
that  is  the  proposition,  we  cannot,  of  course,  agree  upon  any  words  because 
our  ideas  are  wholly  irreconcilable. 

Mr.  Latson  —  Mr.  Chairman,  the  General  omits  to  emphasize  in  his  state- 
ment all  reference  to  the  local  affairs  —  the  organic  —  and  if  he  will  modify 
his  statement  by  introducing  those  words  that  I  have  over  and  over  again 
introduced  in  my  address  this  morning,  he  will  far  more  clearly  define  my 
position. 

Mr.  Wickersham —  Mr.  Chairman,  the  speaker  cited  from  the  works  of 
a  standard  aruthor,  Mr.  Dooley.  Let  me  ako  turn  to  that  great  source  of 
wisdom.  This  idea  reminds  me  of  Mr.  Dooley*s  famous  proposition  of  dealing 
with  Aguinaldo.  Mr.  Dooley  said,  "  If  he  were  in  our  ward,  we  would  give 
him  what  he  wants  and  then  throw  him  down  and  take  it  away  from  him." 
And  that  is  what  we  would  do  with  the  city.  We  would  leave  it  to  the  Legis- 
lature to  give  them  what  they  wanted  and  then  throw  them  down  and  take 
it  away  from  them. 

Mr.  Latson  —  Mr.  Chairman,  I  am  rather  glad  that  Delegate  Wickersham 
has  made  that  remark.  It  is  hard  for  me  to  say  it,  but  I  must  say  it, 
that  it  indicates  that  we  of  the  Cities  Committee  have  been  doing  a  lot  of 
work  on  this  matter  that  the  General  has  not  yet  undertaken. 

Mr.  Wickersham  —  That  is  so.     I  quite  admit  it. 

Mr.  Latson  —  And  there  are  broad  lines  of  demarcation  there  which  the 
General  will  detect  but  which  have  not  yet  suggested  themselves  to  his  mind. 
There  are  three  great  classes  of  amendments  before  the  Convention.  Of  course, 
perhaps  the  General  has  thought  of  these;  he  has  referred  to  one  which  has 
not  been  argued  on  this  floor  yet;  the  class  that  is  represented  by  the  proposi- 
tion of  Delegate  Ray  Smith.  He  brings  a  proposition  which  has  nothing  in 
it  at  all  except  the  Legislature  may  delegate  to  the  city  such  of  its  powers 
of  legislation  as  it  sees  fit.  And  he  brings  it  in  because  he  recognizes,  because 
of  the  decisions  of  the  courts,  that  there  is  grave  doubt  how  far  the  Legis- 
lature can  go  in  delegating  its  powers  and  so  he  would  simply  throw  off  that 
constitutional  limitation  and  let  the  Legislature  give  what  it  pleases  to  the 
city.  That  is  the  point  Mr.  Wickersham  raises.  If  it  gives,  it  can  take 
back.  So  that  these  people  clamoring  for  home  nile  say,  what  good  will  it 
do  to  pass  that?    You  give  the  Legislature  power  to  give  and  it  likewise  has 
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power  to  retake  so  that  this  constant  meddling  and  tinkering  with  our 
affairs  will  not  assist,  but  you  have  increased  the  field,  you  give  it  a  greater 
field  to  play  in  and  things  will  be  worse  than  ever  before.  That  is  the 
reason  why  this  Committee  did  not  present  a  favorable  report  on  that 
proposition.  I  want  to  say  that  scientifically  it  is  the  best  proposition  that 
could  be  formulated,  scientifically,  because  there  you  recognize  the  sovereignty 
of  the  State  and  you  say  it  may  delegate  and  retake  and  of  course  you 
have  the  purely  scientific  proposition. 

Mr.  Wickersham  —  Will  the  gentleman  yield? 

Mr.  Latson  —  Certainly. 

Mr.  Wickersham  —  Mr.  Chairman,  I  don't  know  what  the  gentleman  means 
by  a  purely  scientific  proposition  by  saying  that  this  problem  may  be  solved 
by  empowering  the  Legislature  to  delegate  power  one  day  and  take  it  back 
the  next  day.     I  call  it  very  unscientific. 

Mr.  Latson  —  Mr.  Chairman,  it  is  perfectly  scientific.  It  gives  the  Legis- 
lature certain  powers  and  it  is  perfectly  6cientitic  to  give  to  the  Legislature 
that  power,  if  you  choose  to  do  it,  but  if  the  gentleman  had  allowed  me  to 
finish  my  sentence  he  would  have  seen  the  application  of  those  remarks. 
It  has  its  practical  side,  as  has  every  question  with  reference  to  the  govern- 
ment of  people  and  the  practical  side  here  is  that  the  people  of  our  com- 
munity would  not  be  satisfied  if  we  left  in  the  Legislature  simply  the  power 
to  delegate  subject  to  the  power  to  retake.  It  would  be  ample,  theoretically, 
for  all  the  purposes  we  have  in  mind. 

But  our  community,  as  a  practical  proposition,  would  never  be  satisfied 
with  it.  They  want  some  grant  from  the  Constitution.  They  want  to  be,  in 
the  city,  sovereign  in  some  field.  Now,  I  think  that  by  our  bill  we  have  in- 
dicated the  field  where  we,  the  Committee  on  Cities,  think  the  city  should  be 
sovereign,  namely,  with  reference  to  their  own  local  affairs,  but  not  with 
reference  to  structure,  the  framework,  the  scheme,  the  scope  of  the  govern- 
ment of  the  cities.  That  is  a  matter  for  the  sovereignty  of  the  State,  not  with 
reference  to  any  city  function ;  that  is  with  reference  to  the  sovereignty  of  the 
State,  and  we  have  attempted  to  draw  that  line,  and  I  again  say  that  it 
seems  to  me  of  the  greatest  importance  that  we  should  determine  in  advance 
whether  that  is  the  conception  to  which  this  Convention  will  subscribe,  and 
then  devote  ourselves  to  the  use  of  language;  but  my  purpose,  under  these 
questions  asked  me  by  General  Wickersham  in  that  regard,  my  purpose  is  to 
indicate  to  this  Committee  of  the  Whole  what  is  my  conception  of  this  meas- 
ure," leaving  it  to  some  other  members  of  the  Committee  to  point  out  their  con- 
ception. But  this  is  my  conception  of  this  measure  and  that  is  the  reason 
why  I  object  to  the  elimination  of  the  word  "  framework  ",  the  introduction 
of  the  word  "  government ",  all  local  government,  and  these  amendments  that 
have  been  suggested  by  — 

Mr.  Byrne  —  (Mr.  Chairman,  will  the  gentleman  yield?  May  I  ask  Mr. 
Latson  to  read  again  that  first  statement  of  Mr.  Choate? 

Mr.  Latson  —  "I  believe  that  the  people  of  this  State  will  never  consent 
or  ought  never  to  be  asked  to  consent  to  abandon  their  sovereignty  over  any 
division  of  a  city  in  respect  to  any  of  its  affairs.  Now  there  are  two  evils  to 
be  avoided.  One  is  the  abandonment  of  the  power  of  the  State  over  the  city. 
In  ray  judgment,  as  I  said  when  I  began,  the  people  of  the  State  will  never 
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consent  to  that  in  any  form.  The  other  is  to  prevent  if  we  can  constant,  cause- 
less, unchecked,  indeliberate,  unnotified  interference  with  its  domestic  affairs." 

Mr.  E.  N.  Smith  —  Mr.  Chairman. 

The  Chairman  —  Mr.  E.  N.  Smith. 

Mr.  E.  N.  Smith  —  Mr.  Chairman,  it  must  be  quite  apparent  to  the  Com- 
mittee that  this  subject  is  one  which  largely  concerns  one  city  and  that  this 
interesting  discussion  which  has  been  going  on  and  the  framing  up  of  a 
clause  in  the  Constitution  with  reference  to  the  thought  suggested  in  that 
discussion  is  making  a  provision  for  a  provision  in  the  Constitution  which 
does  not  have  much  application  to  fifty-two  other  cities  in  the  State.  Now 
I  want  to  throw  a  little  bit  of  different  coloring  upon  the  situation  in 
order  that  we  may  have  the  viewpoint  outside  of  the  demand  down  in  the 
city  of  New  York,  because  this  constitutional  provision,  while  designed  to 
take  care  of  a  situation  in  the  city  of  New  York  has  got  to  be  applied 
throughout  the  whole  State  of  New  York. 

Mr.  Wickersham  —  Mr.  Chairman,  will  the  gentleman  yield? 

Mr.  E.  N.  Smith  —  Certainly. 

Mr.  Wickersham  —  You  say  "  got  to  be."    Why  "  got  to  be  ?  " 

Mr.  E.  N.  Smith  —  What  do  you  mean? 

Mr.  Wickersham  —  You  say  it  "has  got  t«^  be  applied"  to  all  of  the  cities 
of  the  State.  Why  "  got  to  be?  "  Might  it  not  be  made  optional  with  certain 
cities? 

Mr.  E.  N.  Smith  —  That  is  a  point  to  which  I  have  to  come.  I  say  in  the 
present  form.  I  used  a  bad  word  when  I  said  "  got."  I  meant  in  its  present 
form  would  have  to  be  applied. 

Now,  on  thifl  question  of  sovereignty,  I  do  not  think  there  can  be  any 
two  points  of  difference,  and  that  is  where  our  trouble  is  and  has  been  in  the 
Cities  Committee.  It  is  right  with  the  question  of  sovereignty,  and,  from  my 
standpoint,  our  trouble  occurs  out  of  the  fact  that  we  have  got  something  — 
we  have  been  seeking  to  divide  up  an  indivisible  entity.  It  cannot  be  divided. 
That  is  where  the  trouble  is  with  all  our  discussion,  and  we  have  been  pro- 
ceeding, if  we  get  away  from  that,  upon  the  wrong  theory.  Now  we  have 
also  got  to  distinguish  between  governmental  agencies  or  instrumentalities 
in  a  city  and  governmental  powers  which  those  agencies  are  to  exercise.  Oiir 
trouble  grows  out  of  the  further  fact  that  these  powers  are  in  their  application 
in  some  respects  local  and  in  other  respects  are  State  and  yet  they  are  exer- 
cised through  the  same  agency. 

Now,  so  far  as  I  am  concerned,  I  do  not  take  much  stock  in  the  use  of  the 
words  "  home  rule."  It  is  a  phrase  and  a  catch-word.  What  we  have  got  to 
do,  or  ought  to  do,  in  this  Convention  is  to  find  out  what  the  difficulties  are 
and  what  the  real  troubles  are  and  deal  with  them.  Now  what  are  they?  In 
the  cities  outside  of  the  city  of  New  York,  possibly  outside  of  Buffalo,  there 
isn't  very  much  trouble  anyway.  I  cannot  speak  for  all  of  the  cities  but  I 
imderstand  that  in  the  second-class  cities  they  are  substantially  satisfied  as 
things  now  are.  I  understand  that  Rochester  is  not  very  seriously  disturbed 
about  the  present  situation  and  I  know,  or  I  feel  I  know,  that  most  third  class 
cities  are  pretty  well  satisfied.  Now,  why  is  it  that  they  are  satisfied  ?  It  is 
because  the  Legislature,  in  reference  to  them,  has  gone  the  limit  in  the  dftle- 
gation  of  power  to  citieg. 
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We  do  not  have  much  trouble.  We  do  not  have  to  come  to  Albany  to  take 
care  of  salary  questions.  Why,  in  our  little  charter,  there  is  not  a  single 
provision  as  to  salaries  except  as  to  the  salary  of  the  city  judge.  We  fix 
our  own  salaries.  And  so  it  is  with  all  the  rest  of  these  cities.  We  have  been 
granted  great  powers.  I  am  going  to  read,  for  the  benefit  of  this  Committee, 
our  general  grant  of  powers,  and  it  is  not  a  grant  of  powers  confined  to  one 
city,  because  it  is  a  grant  of  powers  contained  in  almost  every  third  class  city 
charter : 

"  The  common  council  shall  have  power  to  provide  by  ordinance  or  reso- 
lution for  the  enforcement  of  the  powers  hereby  expressly  granted  to  it  or  to 
any  boards  or  oflicers  of  the  city  where  the  method  of  the  execution  of  the 
powers  is  not  herein  expressly  described,  and  shall  have  power  to  pass  any 
ordinance  or  resolution  not  repugnant  to  the  Constitution  or  to  the  laws  of 
the  State  and  not  prescribed  herein  or  inconsistent  herewith  for  any  local 
purpose  pertaining  to  the  government  of  the  city,  the  management  of  its 
business,  the  preservation  of  the  order,  peace,  health,  safety  and  welfare  of 
the  city,  and  the  inhabitants  thereof,  and  shall  have  such  powers  of  legislation 
by  ordinance  or  resolution  as  are  conferred  upon  it  by  this  act  or  by  other 
law.  But  this  general  provision  shall  not  be  construed  to  authorize  the 
raising  or  expenditure  of  money  excepting  as  herein  expressly  provided." 

Now  that  is  contained  in  our  third  class  city  charters,  for  the  most  part. 
Now  in  what  is  called  the  Cullen  Act,  Chapter  247  of  the  Laws  of  1913,  is  a 
broad  general  grant  of  powers,  to  all  cities.  I  will  read  the  general  grant  of 
powers : 

Mr.  D.  Nicoll  (interrupting)  — What  act  is  this? 

Mr.  E.  N.  Smith  — The  Cullen  Act,  Chapter  247,  of  the  Laws  of  1913.  It 
reads :  "  Every  city  is  granted  power  to  regulate,  manage  and  control  its  prop- 
erty and  local  affairs  and  is  granted  all  the  rights,  privileges  and  jurisdiction 
necessary  and  proper  for  carrying  such  power  into  execution.  No  enumer- 
ation of  powers  in  this  act  or  any  other  law  shall  operate  to  restrict  the 
meaning  of  this  general  grant  of  power  or  to  exclude  other  powers  compre- 
hended within  this  general  grant." 

Now,  what  is  our  trouble?  We  have  got  all  the  powers  granted  to  us 
that  the  Legislature  can  grant,  but  what  is  the  trouble?  There  is  not  a 
corporation  counsel  in  the  State  of  New  York  construing  these  charters  or 
construing  this  general  grant  of  power  that  does  not  come  to  the  same  con- 
clusion that  Mr.  Carmody,  the  Attorney-General  of  the  State,  came  to,  that 
the  Legislature  was  attempting  to  delegate  and  extend  powers  which  it  had 
no  right  to  delegate.  So  our  trouble  is  not,  as  far  as  cities  outside  of  the  city 
of  New  York  are  concerned,  with  the  lack  of  disposition  on  the  part  of  the 
Legislature,  but  rather  on  account  of  a  lack  of  power  on  the  part  of  the 
Legislature. 

The  Legislature  ought  to  do,  or  ought  to  be  able  to  do,  just  exactly  what  has 
been  done  with  reference  to  counties.  I  have  not  that  section  before  me,  but 
the  Constitution  now  provides  as  to  counties  that  the  Legislature  may  delegate 
to  counties  such  further  powers  of  legislation  as  it  may  from  time  to  time 
deem  expedient.  Now  if  that  clause  were  in  the  Constitution  as  to  cities, 
then  all  these  great  powers  which  have  been  granted  to  cities  would  im- 
mediately become  operative  and  we  would  have  real  home  rule  which  in  no 
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wise  would  interfere  or  tamper  with  the  sovereignty  of  the  State.  Now, 
they  talk  ahout  giving  something  and  taking  it  away.  The  Legislature 
never  takes  anything  away  from  the  city,  as  a  rule,  which  it  has  given.  It 
has  never  taken  anything  away  from  us.  The  trouble  imder  our  suspensive 
veto  plan  to-day  is  not  that  the  Legislature  is  pushing  anything  upon  us 
but  that  it  is  apt  not  to  consider  sufficiently  the  matters  which  come  up  from 
the  localities  for  its  consideration. 

Now,  we  have  a  different  situation  down  in  the  city  of  New  York,  as  I 
understand  it.  It  has  been  more  clearly  disclosed  to  me  to-day  by  the  talk 
of  Mr.  Latson,  showing  that  it  has  a  different  situation  growing  out  of  the 
fact  that  the  city  of  New  York  is  made  up  of  five  full  counties,  whereas 
every  other  city  of  the  State  is  made  up  of  a  part  of  a  coimty.  Now,  it  is 
going  to  be  utterly  impossible  for  us  in  dealing  with  cities  to  spread  out 
the  governmental  functions  of  this  State  through  the  agency  of  cities  as  it 
is  done  and  must  be  continued  to  be  done  through  the  agencies  of  counties, 
and  that  is  another  one  of  our  difficulties. 

Now,  what  is  the  trouble  down  in  the  city  of  New  York,  as  to  the  Legis- 
lature? I  do  not  think  the  trouble  is  constitutional  at  all.  I  think  it  has 
been  largely  political.  And  what  do  they  want  to  get  rid  of?  What  has 
been  the  complaint  before  the  Cities  Committee  from  the  city  of  New  York? 
Why,  it  has  been  about  salaries,  about  mandatory  laws  fixing  salaries  and 
things  of  that  kind;  about  instances  where  the  Legislature  —  a  very  few 
instances  —  has  imposed  upon  the  city  laws  which  were  not  approved  by 
the  mayor  of  the  city.  Why  not  get  rid  of  those  conditions?  Why  in  order 
to  get  rid  of  these  difficulties  impose  a  measure  which  is  going  to  inflict 
great  trouble,  in  my  judgment,  upon  the  other  cities  of  the  State?  Now, 
I  was  on  this  Cities  Committee  and  in  general  I  am  perfectly  willing  to  see 
the  greatest  measure  of  local  government,  commensurate  with  the  welfare 
of  the  State,  granted  to  cities.  There  is  no  disagreement  in  the  committee 
on  that  subject.  I  reserved  to  myself,  however,  the  right  to  make  some  sug- 
gestions in  reference  to  the  application  of  this  bill  to  other  localities  than 
the  city  of  New  York. 

Now  I  want  to  call  your  attention  to  one  thing  which  is  not  particularly 
connected  with,  but  which  is  involved  in.  Section  4,  and  that  is  the  question  of 
limiting  Indebtedness  or  powers  of  taxation  which  it  is  the  duty  of  the  State, 
under  Section  1  of  Article  XII,  to  perform.  The  present  provision  of  the 
Constitution  is  that  "  it  shall  be  the  duty  of  the  Legislature  to  restrict  the 
power  of  taxation,  assessment  and  borrowing  of  money,  and  the  contracting 
of  debts  by  municipalities  so  as  to  prevent  abuses  in  assessments  and  con- 
tracting debts."  Now,  so  far  as  cities  in  the  State  having  a  population  of 
over  100,000  are  concerned,  the  Legislature  has  prescribed  and  limited  the 
power  of  creating  indebtedness  by  providing  that  "  the  amount  hereafter  to 
be  raised  by  tax  for  county  or  city  purposes  in  any  county  containing  a  city 
of  over  100,000  inhabitants  or  in  any  such  city  of  this  State  in  addition  to 
providing  for  the  principal  and  interest  of  existing  debts  shall  not  in  the 
aggregate  exceed  in  any  one  year  two  per  cent  of  the  assessed  valuation  of  the 
real  and  personal  property  in  any  such  city.  That,  as  I  say,  applies  to  coun- 
ties or  cities  having  a  population  of  over  100,000,  but  it  does  not  apply  to  any 
third-class  city  of  the  State. 
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Now  it  is  proposed  under  this  measure  to  take  out  that  restriction  except- 
ing as  it  is  to  be  applied  to  general  laws.  Well,  now,  it  cannot  be  applied 
through  general  laws  to  about  fifty  cities  in  the  State  for  the  reason  that 
the  conditions  in  one  city  differ  so  much  from  those  in  another.  In  other 
words  our  limitation  of  taxation  is  1.70  for  city  purposes,  if  you  please; 
that  may  be  adequate  for  us  but  it  is  not  adequate  in  other  cities  of  the  State. 
The  limit  of  two  per  cent  for  State,  city  and  county  purposes  might  be  ade- 
quate for  the  city  of  New  York  but  it  would  not  be  adequate  in  our  territory 
where  the  rate  is  2.66.  So  you  cannot  by  general  laws  fix  that  matter  in- 
volved in  section  4  of  this  bill. 

Mr.  Sanders  —  Mr.  Chairman,  will  the  gentleman  yield? 

The  Chairman — Will  the  gentleman  yield? 

Mr.  E.  N.  Smith  —  Yes. 

Mr.  Sanders  —  Who  is  best  able  to  determine  what  is  adequate  as  the  limit 
of  taxation  in  a  particular  city,  the  Legislature  or  the  authorities  of  the  city? 

Mr.  E.  N.  Smith  —  The  Legislature  itself,  enlightened  by  a  knowledge  of  the 
conditions  of  the  community.  The  power  of  taxation  is  a  power  that  must 
remain  a  State  power,  and  the  duty  of  the  Legislature  to  restrict  as  to  taxa- 
tion and  indebtedness  in  this  provision,  which  I  believe  has  been  in  the  Con- 
stitution since  1846,  is  a  duty  which  the  Legislature  should  retain  the  power 
to  exercise  if  we  are  going  to  have  any  safety  at  all.  You  take  off  this  re- 
striction on  cities  and  they  would  rim  wild.  Now,  you  must  remember  that, 
as  to  the  city  of  New  York,  different  conditions  may  prevail.  Maybe  you 
are  able  to  hold  down  the  flebt-creating  power  in  the  city  of  New  York,  but  I 
doubt  whether  we  are  able  to  do  so  without  the  help  of  the  State  and  in  the 
smaller  cities  of  the  State  and  I  do  not  know  that  the  city  of  New  York  has 
done  a  very  good  job  itself  in  that  regard,  even  with  the  limitations  con- 
tained in  the  Constitution. 

I  am  not  going  into  the  question  of  the  framework  further  than  to  say 
this,  that  if  Mr.  Wickersham's  proposal  as  originally  introduced  were  incor- 
porated in  place  of  the  word  "  framework  "  you  might  just  as  well  destroy  our 
city  government,  for  the  reason  that  we  have  all  our  administrative  fimc- 
tions  —  and  most  of  the  cities  of  the  smaller  classes  are  the  same  —  divided  up 
into  departments,  whereas  our  common  council  exercises  practically  none  but 
legislative  functions  —  passing  the  budget  and  confirming  appointments  by 
fhe  Mayor  —  while  the  administration  of  our  affairs  is  handled  by  various 
departments.  Now  you  take  away  this  word  "  framework  "'  and  leave  power  in 
the  cities  to  make  changes  in  regard  to  every  local  department  except  over 
elective  officers  and  we  might  have  our  whole  organization  destroyed,  accord- 
ing to  the  conditions  of  changing  administrations.  It  would  afford  an  oppor- 
tunity for  ripper  legislation,  the  like  of  which  was  never  known  throughout 
this  State.  I  haven't  much  fear  about  that  word  "  framework ".  I  think 
it  is  a  pretty  good  word  and  I  think  it  about  expresses  the  idea  in  the  minds 
of  the  people. 

Mr.  Wickersham — Will  the  gentleman  yield? 

Mr.  E.  N.  Smith  —  Certainly. 

Mr.  Wickersham  —  Will  you  define  the  word  "  framework  "  as  you  under- 
stand it? 

Mr.  E.  N.  Smith  —  I  understand  the  word  "  framework  "  to  be  the  outlined 
form  of  government  as  distinct  from  the  powers  of  government  which  are  to 
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be  exercised  through  the  agency  of  that  form.  I  think  it  is  intended  to  mean 
just  that.  It  is  the  structure  of  government.  If  you  take  that  word  out  you 
interfere  with  the  present  opportunity  for  administration,  if  you  please, 
through  the  borough  system.  I  do  not  say  whether  it  is  a  good  thing  to  use 
the  borough  system  or  not;  I  do  not  know  anything  about  it. 

Another  thing  I  want  to  call  the  attention  of  the  Committee  to  is  this 
provision  as  to  the  general  election  on  the  adoption  of  a  charter,  which  is 
mandatory  upon  54  cities  of  the  State  at  the  election  to  be  held  in  1916. 

I  do  not  think  the  cities  of  the  State  want  that.  Why  should  they  be 
compelled  to  vote  upon  the  proposition,  "  shall  a  commission  be  appointed  to 
revise  the  charter  of  the  city  ? " 

Why,  our  city  has  been  a  city  for  the  last  fifty  years  and  we  have  had  only 
one  revision  of  our  charter  in  fifty  years.  Why  should  we  be  compelled  to 
vote  every  eight  years  upon  that  proposition? 

Mr.  D.  Nicoll  —  Mr.  Chairman. 

The  Chairman  —  Mr.  D.  Nicoll. 

Mr.  D.  Nicoll  —  Will  the  delegate  allow  me  to  ask  him  a  question  ? 

TTie  Chairman  —  Will  the  gentleman  yield  to  Mr.  Nicoll  for  a  question  ? 

Mr.  E.  N.  Smith  —  Yes. 

Mr.  D.  Nicoll  —  Would  not  your  objection  be  met  if  you  changed  the  word 
"  shall "  in  the  9th  line  to  "  may  *',  on  ipage  5  ? 

Mr.  E.  N.  Smith  —  I  don't  quite  know  —  Yes,  it  would  be,  if  — 

Mr.  D.  Nicoll  —  That  would  meet  the  whole  situation. 

Mr.  E.  N.  Smith  —  Yes,  that  would  meet  my  present  situation,  but  that 
is  not  in  this  bill. 

Mr.  D.  Nicoll  — No. 

Mr.  E.  N.  Smith  —  That  is  not  this  bill,  but  we  have  — 

Mr.  Latson  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Latson. 

Mr.  Latson  —  Will  the  gentleman  yield  for  a  question? 

The  Chairman  —  Will  the  gentleman  yield  to  Mr.  Latson  ? 

Mr.  E.  N.  Smith  —  With  pleasure. 

Mr.  Latson  —  If  the  word  "  may  "  were  substituted  for  the  word  "  shall  *', 
will  you  have  the  kindness  to  tell  me  how  the  initiative  in  that  regard  would 
be  provided  for,  and  how  a  city  enthralled  by  a  hostile  administration,  un- 
willing to  initiate  a  method  of  revising  the  charter,  could  ever  throw  off  the 
yoke? 

Mr.  E.  N.  Smith  —  Mr.  Chairman,  in  answer  to  that  question  I  would  say 
that  from  general  conditions  up  the  State,  we  do  not  contemplate  the 
horrible  condition  which  Mr.  Lataon  has  detailed,  and  that  could  be  avoided 
simply  by  providing  that  a  revision  could  be  had,  or  the  question  decided 
upon  the  presentation  of  a  petition  signed  by  a  certain  percentage  of  the 
voters  of  the  city. 

Mr.  Latson  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Latson. 

Mr.  Latson  —  Will  the  gentleman  yield  for  a  question? 

The  Chairman  —  Will  the  gentleman  yield  to  Mr.  Latson  for  a  question  ? 

Mr.  E.  N.  Smith  —  Certainly. 

Mr.  Latson  —  Is  it  not  a  fact  that  you  realize  that  the  Committee  on  Cities, 
in    designing   this   provision   providing   for   a   recurrent  question,   shall   the 
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charter  be  revised,  regarded  the  term  of  eight  years,  as  a  matter  of  no  con- 
sequence in  connection  with  the  bill;  and  is  it  not  a  fact  that  the  committee 
felt  that  the  period  of  time,  whether  it  be  eight  years,  ten  years  or  twelve 
years,  was  not  a  vital  feature,  but  that  the  committee  were  aiming  to  produce 
a  provision  by  which  the  city  automatically  could  say  whether  or  not  it  shall 
have  a  revision  of  the  charter,  and  not  be  dependent  upon  the  initiative  of 
those  that  the  city  would  like  to  throw  out  of  office,  to  amend  its  charter? 

Mr.  E.  N.  Smith  —  I  understand  that  that  was  the  view  of  the  Cities  Com- 
mittee and  with  that  view  I  am  in  perfect  accord. 

What  I  am  objecting  to  now  is  the  idea  of  mandating  cities  throughout  this 
State  who  are  perfectly  satisfied  with  their  conditions,  with  the  necessity  of 
passing  through  this  rigamarole  of  taking  three  or  four  years  to  revise 
a  charter,  whether  they  need  to  revise  the  charter,  or  not. 

Mr.  Latson  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Latson. 

Mr.  Latson  —  Will  the  gentleman  yield  for  a  question  ? 

The  Chairman  —  Will  the  gentleman  yield  to  Mr.  Latson  for  a  question? 

Mr.  E.  N.  Smith  —  Yes. 

Mr.  Latson  —  Unless,  Mr.  Chairman,  the  delegate  feels  that  I  am  annoying 
him  by  these  questions. 

Mr.  E.  N.  Smith  —  You  cannot  annoy  me  by  any  questions  on  this  subject. 
I  feel  perfectly  sure. 

Mr.  Latson  —  Mr.  Chairman,  do  I  understand  that  the  delegate  is  pointing 
to  these  possibilities,  that  not  all  of  the  cities  present  the  same  problem, 
and  that  the  attempt  to  prescribe  for  the  evils  of  one  city,  not  a  general  pre- 
scription for  all  cities,  wherein  many  the  same  evils  do  not  exist,  may  pre- 
sent, perhaps,  by  analogy,  the  same  situation  that  I  have  pointed  out  with 
reference  to  the  city  of  New  York,  where  the  different  types  of  life  and  con- 
ditions in  the  several  boroughs  make  it  impossible  for  a  uniform  rule,  perhaps, 
to  be  formulated  without  the  use  of  such  general  words  that  they  may  find 
their  construction  in  relation  to  the  particular  feature  or  fact,  or  incident 
that  comes  up  for  consideration? 

Mr.  E.  N.  Smith  —  Mr.  Chairman,  I  do  not  know  that  I  grasp  the  full  im- 
port of  the  question.  As  the  gentleman  knows,  I  do  not  care  very  much  for 
the  referendum  anyway.  I  don't  think  it  is  a  feasible  proposition  to  pass 
out  ten  thousand  laws,  concentrated  in  one  charter,  to  the  people  of  the  city  of 
New  York,  and  ask  them  to  pass  upon  it  and  expect  that  they  are  going  to  be 
able  to  pass  upon  it  intelligently. 

But,  however  that  may  be,  and  the  point  that  I  am  now  going  to  make  is 
this,  that  I  do  not  think  that  it  is  wise  for  this  Convention  to  impose  upon 
64  cities  of  the  State  of  New  York,  the  obligation,  even  if  the  right  is  given 
to  them,  to  hold  a  meeting  for  the  purpose  of  revising  the  charter  in  the 
year  1916;  nor  do  I  feel  that  there  should  be  a  mandatory  consideration  of 
this  subject  every  eighth  year. 

Now,  I  want  to  talk  about  this  provision  in  reference  to  the  draft  of  a 
charter  a  little  more. 

This  clause  giving  the  city  the  power  to  amend  its  charter  is  either  intended 
to  comprehend  within  that  power  the  power  of  amendment  only  as  to  the  spe- 
cific grant  of  powers,  that  is,  as  to  local  affairs,  or  it  is  intended  to  com- 
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prehend  within  its  scope,  the  power  of  the  city  to  adopt  a  charter  as  to  all 
affairs,  whether  they  are  local  or  whether  they  are  of  State  concern. 

Now  let  us  see.  I  do  not  understand  that  I  have  had  consistent  answers  on 
that  question.  On  the  one  hand  it  is  said  that  the  power  of  the  city,  under 
this  bill,  to  adopt  by  this  method  a  charter,  is  limited  in  the  exercise  of  that 
power  to  the  general  grant  of  powers  as  made  in  the  bill  itself. 

Now,  with  that  I  am  entirely  content  from  the  standpoint  of  legislation  by 
the  State,  because  it  comes  down  simply  to  this,  that  you  adopt  an  adminis- 
trative code. 

But,  how  is  it  going  to  be  possible  to  adopt  a  charter  relating  to  these 
local  affairs,  when  the  agencies  to  which  the  city  powers  are  being  exercised, 
are  the  same  agencies  through  which  the  State  powers  must  also  be  exercised. 

Mr.  Low  —  iMr.  Chairman. 

The  Chairman  —  Mr.  Low. 

Mr.  Low  —  Will  the  gentleman  permit  an  interruption? 

The  Chairman  —  Will  the  gentleman  yield  to  Mr.  Low. 

Mr.  E.  N.  Smith  —  Certainly. 

•Mr.  Low  —  It  seems  to  me  that  that  line  of  argiunent  overlooks  the  fact 
that  the  power  granted  to  a  city  is  to  revise  its  charter,  the  charter  that  it 
has,  and  that  every  city  has  and  will  keep  all  the  powers  contained  in  its! 
present  charter,  already  given  to  it  by  general  laws,  or  by  constitutional 
grant,  and  when  it  comes  to  revise  that  charter,  it  can  revise  its  form  of  gov- 
ernment in  any  way  that  it  pleases,  subject  to  the  suggestion  of  the  Legisla- 
ture, as  to  annulment,  so  as  to  administer  in  the  way  that  it  wants  to  that 
entire  grant, —  what  is  in  its  present  charter  —  what  is  coming  to  it  by  gen- 
eral or  special  laws,  and  what  is  comprehended  in  this  proposed  grant? 

Mr.  E.  N.  Smith  —  Mr.  Chairman,  I  imderstand  Mr.  Low's  interpretation 
of  the  provisions,  and  now  I  will  treat  that  interpretation  of  it. 

If  it  is  intended  that  the  city  may  revise  its  charter  in  all  respects,  sub- 
ject only  to  the  power  of  annulment,  what  sort  of  a  condition  have  we  created 
in  legislation? 

This  is  one  of  the  things  that  I  have  objected  to,  that  is,  the  question  of 
annulment,  except  as  to  local  matters.  Now,  if  you  are  going  to  extend  the 
charter  making  power  to  matters  of  State  concern,  or  city  concern,  you 
have  this  situation:  The  charter  is  amended,  or  revised  by  the  city.  It  is 
revised  as  to  all  matters  as  to  which  a  city  operates,  taking  over  the  State 
agencies,  taking  over  the  local  agencies,  taking  over  State  affairs  and  taking 
over  local  powers,  and  it  comes  up  to  the  Legislature  and  the  only  power  of 
the  Legislature  is  the  power  of  annulment,  and  if  one  house  of  the  Legis- 
lature refuses  to  annul,  the  effect  of  it  is  that  the  Constitution  of  the  State 
has  permitted  a  condition  wherein  such  laws,  State  functions  can  be  created 
in  a  city  government,  and  State  agencies  for  the  exercise  of  State  powers 
created  therein,  not  by  legislation  of  the  State  itself,  but  by  the  mere 
negation  of  legislation,  as  to  which  the  State  government  as  such  has  no 
power  of  affirmative  action  whatsoever,  and  which  will  operate  even  when 
one  branch  of  the  Legislature,  say  the  Senate,  should  say  no  —  and  the 
other  branch  merely  fails  to  act. 

It  is  a  condition  in  legislation  that  is  full  of  danger.  Look  at  the 
Constitution  to-day  and  look  at  the  restrictions  which  are  cast  by  the  Con- 
stitution around  the  exercise  of  the  powers  of  legislation  by  the  Legisla- 
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ture  itself,  and  yet  under  this  provision  as  interpreted  by  Mr.  Low,  as  to 
seventy  per  cent  of  the  population  of  this  State,  it  would  be  possible  to  legis- 
late without  any  of  the  restrictions  cast  about  the  Legislature  in  reference 
to  State  legislation. 

Now,  it  is  an  anomaly  to  me,  if  Mr.  Low's  interpretation  is  correct.  If 
Mr.  CBrian's  interpretation  is  correct,  I  do  not  object,  because  it  is  limited 
to  local  affairs,  but  if  it  is  going  to  take  in  the  whole  range  of  legislation 
as  to  matters  of  State  concern,  gentlemen,  you  can  see  we  would  have  created 
a  new  sort  of  legislation  as  to  the  agencies  through  which  the  State  functions 
shall  be  exercised,  and  as  to  those  functions  vesting  the  Legislature  with 
power  to  legislate  only  by  general  laws. 

Now,  that  means  what?  General  laws.  Of  course,  the  State  has  got  the 
power  now  under  general  laws  and  that  brings  me  to  the  other  point,  that 
if  the  State  is  limited  in  its  exercise  of  power  by  general  laws,  this  results 
in  a  concentration  of  power  in  Albany,  which  will  make  this  bill  look  like 
the  denial  of  home  rule  to  every  locality;  we  have  had  in  this  Convention 
a  number  of  illustrations,  the  first  question  coming  up  being  in  the  educa- 
tional field. 

The  educational  interests  of  the  State  look  upon  the  home  rule  proposition 
as  a  matter  full  of  dynamite,  dangerous,  and,  therefore,  they  have  proposed  to 
get  education  out  before  the  storm  breaks  by  establishing  boards  of  education 
as  public  corporations,  with  powers  of  taxation.  That  is  the  first  effect,  an 
additional  concentration  of  power,  as  to  education  in  the  State.  I  know  that 
education  is  a  matter  of  State  concern,  but  one  of  the  most  valuable  things 
in  connection  with  State  education  is  the  fact  that  the  localities  are  so  deeply 
interested  and  so  closely  participating  in  that  education. 

We  come  now  to  another  concentration,  under  the  head  of  taxation.  It  is 
all  right,  perhaps,  to  say  that  that  is  not  a  home  rule  proposition.  I  am  not 
objecting  to  it.  I  think  there  are  certain  reasons  why  there  should  be  a 
greater  concentration  of  powers  as  to  taxation,  but  I  am  looking  at  the 
agencies  of  taxation.  As  it  is  now,  we  have  powers  of  local  taxation;  we 
have  our  own  collectors  of  taxes,  our  own  assessors,  and  probably  will  have 
them  in  the  future,  but  the  power  in  reference  to  the  matter  is  to  be  con- 
centrated, if  you  please,  at  Albany,  and  if  these  provisions  as  to  home  rule, 
without  any  legislative  restraint,  are  introduced  into  the  Constitution,  we, 
I  fear,  would  be  forced  to  further  concentration  of  power  at  Albany. 

Now,  I  have  said  about  all  that  I  care  to  say  on  this  subject,  but  this 
provision  as  to  revision  of  charters  has  troubled  me  much. 

As  I  have  said,  when  you  come  down  to  the  last  analysis  of  this  question, 
it  is  largely  a  question  for  the  people  in  the  city  of  New  York  to  decide  for 
themselves,  what  manner  of  government  they  will  take. 

Now,  we  recognize  this  great  city.  I  do  not  like  to  have  the  great  city  all 
the  time  raising  up  the  idea,  however,  that  we  hayseeds  up  the  State  are 
imposing  burdens  upon  them  that  we  ought  not  to.  It  is  not  very  pleasant 
to  us  to  feel  up-State  that  we  are  wards  of  the  city  of  New  York,  because  we 
are  not.    We  are  paying  our  proportion  of  taxation. 

Mr.  Low  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Low. 
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Mr.  Low  —  Will  the  gentleman  yield  for  a  question? 

The  Chairman  —  Will  the  gentleman  yield  to  Mr.  Low  for  a  question? 

Mr.  E.  N.  Smith  —  Yes. 

Mr.  Low  —  Is  it  not  the  fact  that  this  movement  which  has  come  from 
the  Conference  of  Mayors,  representing  all  the  cities  of  the  State,  and  that 
the  bill  drafted  by  that  committee  was  drawn,  perhaps,  more  than  by  any 
other  one  man,  as  I  understand  it,  by  the  corporation  counsel  of  the  city  of 
Albany,  and  shows,  as  it  seems  to  me,  that,  including  the  city  of  New  York, 
the  second  class  cities,  or  some  of  them,  and  substantially  all  of  the  third 
class  cities,  want  the  Convention  to  take  important  and  very  radical  action, 
if  their  requests  be  followed,  on  that  subject. 

Mr.  E.  N.  Smith  —  Mr.  Chairman,  in  answer  to  that  question, — 

Mr.  Low  —  Mr.  Chairman,  may  I  have  just  one  word  more? 

Mr.  E.  N.  Smith  —  Surely. 

Mr.  Low  —  And  the  members  of  boards  of  aldermen  or  common  councils  in 
almost  every  one  of  the  small  cities  have  passed  resolutions  endorsing  the 
action  of  their  mayors. 

Mr.  R  N.  Smith  —  Mr.  Chairman,  in  reference  to  the  Mayors*  Conference 
proposition.  This  Mayors'  Conference  is  a  voluntary  association  of  mayors, 
and  all  I  ask  the  committee  to  do  is  to  read  over  the  bill  which  they  sug- 
gested for  the  consideration  of  this  Convention,  and  see  whether  they  want 
to  delegate  to  any  body  of  men,  made  up  as  this  is,  such  extraordinary  powers 
as  they  seek  to  have  transferred  to  them  known  as  the  O'Brian  bill,  the  J.  L. 
O'Brian  bill. 

I  have  not  much  use  for  what  is  known  as  the  Mayors*  Conference.  I  know 
something  about  it.  I  do  not  want  to  go  into  details,  but  when  you  come 
down  to  the  Mayors'  Conference,  you  will  find  that  the  bill  was  drawn  by  a 
number  of  people  down  in  the  city  of  New  York  and  impressed  upon  the 
mayors,  who  did  not  give  much  consideration  to  the  subject.  All  that  actu- 
ated them  was  the  general  idea,  "  Of  course,  we  would  like  to  have  more 
powers  to  ourselves  and  anything  that  will  get  it  there  is  a  satisfactory 
proposition  ".  But,  this  Mayors'  Conference  proposal  is  not  the  result  of  the 
deliberate  actions  of  the  mayors  of  the  cities  of  New  York.  I  do  not  care  to 
go  into  the  proposition,  but  I  know  what  I  am  talking  about  on  that  subject, 
and  I  know  you  will  find  that  that  bill  was  prepared  not  by  the  Mayors'  Con- 
ference, but  by  a  number  of  men  representing  civic  organizations,  who  are 
engaged  in  a  theoretical  way  with  the  affairs  of  state,  and  who  are  able  on 
theory  to  advise  as  to  the  government  of  the  State,  but  who  have  had  very 
little  practical  experience  in  the  management  of  the  affairs  of  the  State. 

I  do  not  pay  much  attention  to  them,  except  to  And  out  what  the  real 
trouble  is,  and  if  we  can  treat  that  real  trouble,  we  will  have  solved  this 
problem,  without  in  any  way  impairing  the  sovereignty  of  the  State. 
Mr.  Weed  —  Mr.  Chairman. 

The  Chairman  —  The  Chair  recognizes  Mr.  Weed. 

Mr.  Weed  —  Mr.  Chairman,  I  desire  to  say  a  few  words  on  behalf  of  the 
bill  which  has  been  proposed  here  by  the  Cities  Committee.  I  was  a  member 
of  that  Committee  and  took  part  in  all  its  deliberation. 

The  subject  of  home  rule  was  approached  by  very  many  of  us  from  the 
standpoint,  I  think,  certainly  on  my  part,  of  the  ordinary  members  of  one 
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of  the  cities  of  the  State.  Some  of  us,  at  least,  have  not  had  any  such  train- 
ing in  the  subject  of  charter  drawing  as  some  of  the  gentlemen  who  have  sat 
on  charter  drafting  and  revision  commit tep«?.  Others  of  us  have  not  been  in 
the  IvCgislature,  and  some  of  us,  I  think,  have  had  no  official  positions  what- 
ever. To  us,  the  subject  of  home  rule  v/as  very  distinctly  and  clearly  de- 
fined idea,  and  when  gentlemen  say  they  don't  know  what  home  rule  means, 
in  view  of  all  the  agitation  that  has  been  going  on  in  this  State,  certainly 
during  the  last  few  months,  and  in  view  of  the  requests  that  have  been  sent 
to  us  by  this  organization  of  the  mayors  of  the  State,  I  cannot  quite  under- 
.stand  why  he  should  not  understand  what  it  means. 

It  has  been  illustrated  here  in  the  course  of  debate.  It  means,  as  I  under- 
stand it,  that  each  locality  shall,  so  far  as  possible,  consistent  with  some 
superior  government,  have  the  control  of  its  own  local  affairs. 

Mr.  Latson  has  illuserated  the  fact  that  the  boroughs  of  a  city,  for  certain 
purposes,  desire  to  have  control  of  their  local  affairs,  and  certainly,  as  I  have 
mentioned,  this  demand  from  the  cities  indicates  that  tlie  cities  desire  that 
they  should  have  control  of  their  own  local  affairs,  as  against  the  Legislature, 
and  why? 

Just  as  the  boroughs  of  the  city  of  New  York  are  more  familiar  with  the 
needs  of  that  particular  locality,  so  are  the  citizens  of  each  city  of  the  State 
maturally  more  familiar  with  the  needs  of  that  locality  against  the  aggre- 
gation, or  the  body  of  gentlemen,  drawn  from  all  over  the  State,  and  who 
constitute  the  Legislature  of  the  State  of  New  York? 

I  take  it  that  the  gentlemen  from  the  northern  part  of  the  State  can  have 
but  little  conception  of  the  needs  of  the  city  of  New  York  and  the  legislators 
of  the  city  of  New  York  can  have  but  little  conception  of  what  is  needed  in 
any  other  part  of  the  State. 

So,  that,  I  think,  that  the  idea  of  home  rule  is  a  clearly  defined  one;  tliat 
is,  that  each  locality,  so  far  as  possible,  shall  have,  by  reason  of  its  greater 
knowledge  of  the  needs  of  that  locality,  the  control  of  its  own  local  affairs 
as  against  some  superior  form  of  government. 

Now,  while  we  have  this  clear  and  definite  idea  of  what  home  rule  means, 
yet  when  we  came  to  the  proposition  of  carrying  out  that  idea,  an  idea  not 
difficult,  as  I  say,  to  comprehend,  yet  when  we  came  to  the  proposition  of 
carrying  out  that  idea  in  relation  to  the  control  of  the  city  governments,  we 
were  certainly  met  with  difficulties  which  seemed  to  increase  and  which 
seemed  to  be  more  insistent,  as  we  debated  and  discussed  the  proposition,  and 
that  difficulty,  Mr.  Chairman,  I  understand,  arose  out  of  the  fact  that  in  the 
State  of  New  York  you  have  two  separate  jurisdictions;  one  the  jurisdic- 
tion of  the  State  and  the  other  the  jurisdiction  of  the  city,  operating,  not 
through  separate  agencies,  but  operating  largely  through  the  same  agencies. 

So  that  the  conflict  goes  beyond  the  effort  to  define  how  far  those  agencies 
shall  act  for  the  city  and  how  far  they  shall  act  for  the  State. 

Now,  this  is  illustrated  in  a  slight  degree  by  the  creation  and  mainte- 
nance, certainly  so  far  as  the  first  department  is  concerned,  of  the  Public 
Service  Commissions;  they  are  performing  a  function  of  the  State  and  at  the 
same  time  they  are  performing  a  very  important  function  of  the  locality. 

And,  on  the  other  hand,  in  the  department  of  health,  in  the  city,  you 
have  that  department  carrying  out  a  very  important  function  of  govern- 
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ment,  in  the  preservation  of  health,  not  only  of  the  city,  but  possibly  of  the 
entire  State,  by  preventing  the  dissemination  of  disease,  and  when  we  come 
therefore,  to  define  how  these  same  agencies  shall  represent  these  different 
jurisdictions,  you  have  to  meet  a  great  difficulty,  as  I  understand  it,  that 
arises  in  carrying  out  this  home  rule  principle. 

Now,  you  get  no  assistance  at  all  in  the  decision  of  this  question  from 
the  United  States  Government,  the  form  of  the  United  States  Government. 
There  you  have  the  two  jurisdictions,  the  jurisdiction  of  the  United  States 
Government  and  the  jurisdiction  of  the  State  government,  but  their  spheres 
of  actions  are  kept  entirely  separate. 

No  agency  of  the  United  States  Government  is  at  the  same  time  an  agency 
of  the  State,  and  that  is  the  reason  why,  there  has  never  arisen,  as  I  under- 
stand it,  any  serious  conflict  between  the  jurisdiction  of  the  United  States 
government  and  the  jurisdiction  of  the  State  government,  because  their  ju- 
risdictions are  so  clearly  defined,  and  more  especially  because  there  is  no  effort 
made  by  both  of  these  governments  to  act  through  the  same  agency. 

Now,  Mr.  Chairman,  when  we  got  into  the  committee,  as  has  been  indi- 
cated here,  and  as  I  think  must  be  very  clear,  there  were  a  great  variety  of 
ideas  as  to  how  home  rule  should  be  granted  to  the  cities. 

We  recognized  that  there  was  a  loud  call;  we  recognized  that  it  was  our 
duty  in  some  way  to  solve  this  problem,  which  up  to  this  time  had  not  been 
solved;  and  while  there  have  been  some  reflections  cast  upon  the  force  of 
the  call  that  is  coming  from  the  mayors  of  the  cities,  yet  I  think  the  great 
mass  of  this  Convention,  without  the  private  information  that  Mr.  Smith  has 
referred  to  must  recognize  that  as  a  very  potent  call,  backed  up  as  it  has 
been  by  the  action  of  the  common  councils  of  the  various  cities. 

So  that  I  think  we  have  a  really  strenuous  call,  outside  of  the  action  of 
any  of  these  doctrinaire  societies,  which  have  been  somewhat  slightingly 
referred  to,  but  which  I  think  are  entitled  to  great  consideration,  because 
they  have  given  some  study  to  the  subject. 

Now,  recognizing  that  call,  we  came  in  with  the  idea  of  trying  to  solve  this 
question. 

Now,  one  idea  was,  as  expressed  in  the  bill  offered  by  Mr.  Ray  B.  Smith, 
that  the  Legislature  should  have  the  entire  control  of  this  situation.  He 
indicated  and  urged,  as  I  understood  him,  that  the  reason  that  there  had  been 
a  failure  of  home  rule  under  legislative  action  up  to  this  time,  was  due  to 
the  fact  that  the  legislative  power  itself  was  so  much  limited,  that  it  could 
not,  under  the  constitutional  prohibitions,  confer  upon  the  city  the  necessary 
powers  for  them  to  carry  on  their  government,  and  his  idea  was  that  the  sit- 
uation could  be  met  by  extending  the  power  of  the  Legislature  so  that  they 
could  give  this  extended  power  to  the  city. 

As  has  been  well  said  here,  the  objection  is  that  something  might  be  given 
and  something  might  be  taken  away.  On  the  other  hand,  we  have  various 
forms  of  home  rule  suggested  in  various  bills;  some  containing  an  exact 
definition  of  the  powers  that  the  cities  were  to  have;  others  containing  an 
exact  definition  of  the  powers  that  the  State  should  retain,  and  others,  in 
varying  forms,  lying  in  between  these  two  suggestions. 

Delegate  Honorable  Judge  O'Brien  made  the  remark  that  the  Committee  had 
brought  in  a  bill  here  that  did  not  represent  the  courage  of  their  convictions. 
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Now  whatever  may  be  said  in  regard  to  the  courage  of  the  Committee  as  a 
collective  body,  I  am  not  prepared  to  refute  or  admit  the  charge,  but  I  will 
say  that  so  far  as  the  courage  of  the  convictions  of  the  various  members  of 
that  Committee  was  concerned,  that  if  the  honorable  judge  had  been  able  to 
be  present  at  our  meetings,  he  never  would  have  suggested  that  there  was 
any  lack  of  courage,  or  pertinacity,  or  perseverance  in  advocating  the  various 
views  that  they  represented,  and  — 

iMr.  O'Brien  —  Mr.  Chairman. 

The  Chairman  —  Mr.  O'Brien. 

Mr.  M.  J.  O'Brien  —  Will  the  gentleman  yield  for  an  interruption? 

The  Chairman  —  Will  the  gentleman  yield  to  Mr.  O'Brien. 

Mr.  Weed  —  Certainly. 

Mr.  M.  J.  O'Brien  —  I  only  wanted  to  refer  to  or  speak  of  the  intellectual 
courage.  I  have  no  doubt  of  the  personal  courage  of  the  members  of  the  Com- 
mittee. They  had  a  thought  but  they  did  not  carry  it  through.  They  have 
got  a  mighty  effective  provision  in  this  bill  which  they  have  brought  in,  but 
they  then  proceeded  to  whittle  it  away. 

Mr.  Weed  —  Mr.  Chairman,  I  might  say  so  far  as  personal  courage  is  con- 
cerned, that  there  never  was  any  occasion  for  the  exercise  of  it.  In  spite 
of  the  most  strenuous  conflicts,  in  spite  of  the  arguments  and  debates  that 
lasted  throughout  the  meetings,  there  never,  to  my  mind,  was  one  single 
discourteous  word  spoken,  that  would  arouse  any  spirit  of  hostility,  in  the 
discussion  of  the  questions  which  came  before  the  committee. 

Now,  out  of  this  struggle,  whether  it  be  a  lack  of  character,  or  a  lack 
of  intellectual  convictions,  or  whatever  it  may  be,  has  come  this  bill  which 
is  now  before  this  assembly. 

And  I  think,  Mr.  Chairman,  that  the  cardinal  features  of  this  bill,  such 
as  are  commended,  should  recommend  themselves  to  the  favorable  action  of 
this  Convention. 

Now,  I  understand  these  to  be  the  three  cardinal  principles  which  are 
involved. 

First,  That  any  amendment  of  any  present  city  charter  has  got  to  come 
from  the  city  itself.  Now,  I  think  that  is  a  great  step  forward.  The  cities, 
as  at  present  constituted,  are  not  devoid  of  powers  for  carrying  on  their 
government.  They  have  been  carrying  them  on  here  for  a  century  and  more. 
Every  city  probably  now  has  all  the  power  that  is  necessary  for  the  adminis- 
tration of  its  affairs,  and  I  do  not  think  there  is  any  gentleman  who  can 
point  to  any  city  where  there  is  a  lack  of  proper  government  on  account  of  the 
cities  not  now  being  vested  with  a  power. 

Our  only  diflficulty  comes  from  the  means  and  medium  of  the  exercise  of 
these  powers.  They  are  tied  down  by  certain  limitations.  They  are  put  into 
certain  departments  and  there  is  a  lack  of  flexibility  in  the  making  use  of 
the  powers  which  the  cities  now  have,  and  one  of  the  objects  of  this  amend- 
ment is  not  to  so  much  create  greater  powers,  but  to  prevent  any  interference 
with  the  powers  that  they  now  have,  and  that  interference  on  the  part  of  the 
Legislature  is  limited  to  a  large  degree  by  the  Proposed  Amendment  presented, 
that  any  amendment  of  the  charter  should  come  from  the  city  itself. 

Now,  the  nex.t  proposition,  which  I  understand  to  be  contained  in  this 
measure,  i«  that  there  are  certain  powers,  certain  well-defined  powers,  that 
are  vested  in  the  city,  and  that  the  Legislature,  under  no  circumstances,  can 
take  away,  and  those  are  the  powers  which  are  contained  in  this  Section  4. 
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Now,  I  thiAk  that  is  another  great  step  toward  the  insuring  to  cities  of 
home  rule  in  the  management  of  their  affairs. 

It  is  unnecessary  for  me  to  read  that.  They  are  here  in  black  and  white 
and  any  one  who,  I  think,  appreciates  the  English  language  must  appreciate 
that  there  are  great  powers  given  to  the  cities  under  this  bill  which  cannot 
be  under  any  certain  circumstances  taken  away  from  them. 

Now,  the  third  feature  of  the  bill  concerns  the  manner  of  amendment  to  the 
city  charter.  I  think  that  the  provision  is  one  to  be  commended  in  both  of 
its  forms.  It  offers  great  flexibility  of  amendment  and  it  gives  the  people 
opportunity  occasionally  to  voice  themselves  upon  the  question  of  whether 
or  not  they  desire  to  have  any  radical  amendment  of  their  charter. 

In  regard  to  the  first  feature,  the  first  method  of  amendment,  which  pro- 
vides that  the  city  legislative  body  can  make  any  amendment,  if  it  does  not 
interfere  with  the  framework  of  its  charter.  It  may  increase  salaries  and  it 
may  increase  officials.  It  can  do  anything  that  does  not  interfere  with  what 
is  termed  framework  of  its  government. 

Now  when  it  wants  to  amend  the  framework  of  its  government  it  has  to 
have  the  sanction  of  the  legislative  body  of  the  city  and  also  the  sanction  of 
the  State  Legislature.  How  far  that  opportunity  of  amendment  may  be 
exercised  we  do  not  know,  I  do  not  presume  that  when  this  Convention  passes 
some  measure  of  home  rule,  and  if  it  should  be  accepted  by  the  people,  that 
all  the  fifty-four  or  more  cities  in  the  State  of  New  York  are,  at  once,  going 
to  proceed  to  amend  their  charters.  I  presume  they  will  not.  I  presume  the 
most  of  them  will  live  under  their  charters  as  they  are  at  present  constituted, 
but  if  there  is  any  feature  that  does  not  conflict  with  the  framework  they 
can  amend  it,  and  if  there  is  any  that  does  interfere  with  the  framework  of 
their  government,  they  can  come  to  the  Legislature,  and  in  every  period  of 
eight  years  they  will  have  the  opportunity  of  saying  whether  they  desire  to 
have  any  radical  revision  or  not. 

Now,  it  seems  to  me  that  is  a  great  step  for  the  granting  of  home  rule. 

But  the  gentlemen  urge  that  these  provisions  for  coming  before  the  Legis- 
lature are  provisions  which  operate  to  condemn  this  grant  of  home  rule  power. 
I  do  not  think  they  do  to  any  serious  degree.  I  think,  and  certainly  all  the 
members  of  the  Cities  Committee,  or  I  imagine  they  do,  that  the  great  body 
of  members  of  this  Convention  — 

Mr.  D.  Nicoll  —  Mr.  Chairman. 

The  Chairman  —  Mr.  D.  Nicoll. 

Mr.  D.  Nicoll  —  Will  the  gentleman  yield  for  an  interruption  ? 

The  Chairman  —  Will  the  gentleman  yield  to  Mr.  Nicoll? 

Mr.  Weed  —  Certainly. 

Mr.  D.  Nicoll  —  On  this  subject  of  amendment  on  page  6;  an  amendment 
requires  the  co-operation  of  three  different  bodies,  the  legislative, — 

Mr.  Weed  —  It  does  in  the  city  of  New  York;  not  in  most  of  the  cities; 
and  maybe  in  one  or  two  others. 

Mr.  D.  Nicoll  —  But  in  the  city  of  New  York  it  requires  three;  if  in  the 
city  of  New  York  we  wish  to  amend  our  charter,  we  should  have  to  get  the 
consent  by  the  affirmative  of  —  first,  the  Board  of  Aldermen. 

Mr.  Weed  —  Yes. 

Mr.  D.  Nicoll — Or  whatever  the  legislative  council  may  be. 
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Mr.  Weed  —  Yes. 

Mr.  D.  Nicoll — ^And  then  the  Mayor,  and  then  the  Board  of  Estimate  and 
Apportionment  ? 

Mr.  Weed  —  Yes. 

Mr.  D.  Nicoll  —  So  any  one  of  these  three  could  prevent  an  amendment 
to  the  charter. 

Mr.  Weed  —  Yes,  that  is  the  scheme.    It  may  be  meritorious  or  not. 

Mr.  D.  Nicoll  —  I  just  wanted  to  make  that  clear. 

Mr.  Weed  —  Yes,  sir. 

Mr.  D.  Nicoll  — ^And  of  course,  your  amendments  have  got  to  have  a  great 
deal  of  strength  in  order  to  determine  whether  or  not  you  will  get  any- 
where. 

Mr.  Weed  —  Well,  I  think  that  may  be  so  or  may  be  not.  I  think  that  is 
the  meaning  of  the  provision,  but  I  understand  that  by  the  provision  of  the 
charter  of  a  city, — 

Mr.  Latson  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Latson. 

Mr.  Latson  —  Will  the  delegate  yield? 

The  Chairman  —  Will  the  delegate  yield  to  Mr.  Latson? 

Mr.  Weed  —  Yes. 

Mr.  Latson  —  May  I  be  permitted  to  say,  Mr.  Chairman,  that  the  question 
of  whether  or  not  the  mayor  might  be  vested  with  the  power  of  veto  to  be 
overridden  by  a  two-thirds  vote  of  the  board  of  aldermen,  or  some  similar 
modification  were  imder  consideration,  and  what  you  have  here  in  this  bill 
is  the  consensus  of  thought  growing  out  of  the  contribution  of  the  men  sitting 
around  this  table,  and  I  recognize,  Mr.  Chairman,  a  question  concerning  which 
we  should  all  give  very  serious  thought. 

Mr.  Weed  —  Mr.  Chairman,  it  will  probably  be  apparent  to  the  mem- 
bers of  the  Convention,  that  however  meritorious  this  provision  may  be,  it 
certainly  has  this  merit,  that  it  prevents  any  one  body  from  possibly  de- 
priving some  other  body,  the  mayor,  for  instance,  of  the  powers  that  might 
be  vested  in  him  under  the  charter. 

It  would  prevent,  possibly,  any  effort  on  the  part  of  the  Board  of 
Aldermen  from  depriving  the  Board  of  Estimate  and  Apportionment  in  the 
city  of  New  York  of  their  powers;  and  I  think  that  one  of  the  thoughts  that 
the  members  of  the  Committee  had  in  mind  when  they  inserted  the  provision 
in  the  form  in  which  it  is  contained  in  this  bill  was  that  each  of  these  bodies 
should  have  the  protection  of  preserving  its  own  jurisdiction  now  granted  by 
their  several  charters. 

I^lr.  D.  Nicoll  —  Mr.  Chairman,  will  the  delegate  yield?  I  don't  want  to 
interrupt  you,  Mr.  Weed. 

Mr.  Weed  — That's  all  right. 

Mr.  D.  Nicoll — ^Assuming  that  we  make  a  new  charter  in  New  York  — 

Mr.  Weed  —  You  mean  in  the  general  revision  ? 

Mr.  D.  Nicoll  —  Of  course  you  may  never  have  these  two  legislative  bodies, 
the  Board  of  Aldermen  and  the  Board  of  Estimate  and  Apportionment.  You 
may  have  a  charter  with  only  one  legislative  body.    You  perceive  thatf 

Mr.  J.  L.  O'Brian  —  The  bill  reads,  "Board  of  Estimate  and  Apportion- 
ment, if  any 
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Mr.  D.  Nicoll  — Does  it? 

Mr.  J.  L.  O'Brian  •— Yes. 

Mr.  D.  Nicoll  —  Then  I  am  wasting  time. 

Mr.  Weed  —  "  If  any  there  be." 

Mr.  J.  L.  O'Brian  —  There  are  many  cities  in  the  State  haying  only  one 
legislative  body  at  the  present  time. 

Mr.  D.  Nicoll  —  What  provision  does  it  make  for  anj  amendment  in  case 
there  is  only  one  legislative  body?    Only  the  consent  of  that  body? 

Mr.  J.  L.  O'Brian  —  And  the  Mayor. 

Mr.  D.  Nicoll  —  And  the  Mayor. 

Mr.  Weed  —  Now,  Mr.  Chairman  — 

Mr.  Low  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Low. 

Mr.  Low  —  Will  the  gentleman  yield  just  one  moment  ? 

May  I  just  remark  in  regard  to  Mr.  Nicoirs  question,  and  the  doubt  which 
he  suggested,  as  to  whether  it  would  then  be  possible  for  the  board  of  alder- 
men and  the  board  of  estimate  and  apportionment  and  the  mayor  all  to 
agree.  I  would  like  to  submit  this  thought,  that  as  to  all  the  minor  changes 
they  would  probably  agree  without  the  slightest  diflficulty.  The  only  difficulty 
would  come  when  one  or  the  other  wanted  to  make  some  major  change,  and  I 
submit,  I  think  there  is  a  consensus  of  opinion,  as  to  such  major  changes, 
the  city  can  very  well  aflford  to  wait.  It  has  got  a  very  good  working  scheme 
of  government  now. 

Mr.  D.  Nicoll  —  Mr.  Chairman,  will  the  delegate  yield  for  a  question? 

The  Chairman  —  Mr.  Nicoll. 

Mr.  D.  Nicoll  —  What  do  you  mean  by  a  major  change  ? 

Mr.  Low  —  I  mean  such  changes  as  to  relations  between  the  city  as  a  whole 
and  the  boroughs,  or  in  the  idea  that  we  had  in  using  the  word  "  framework  ", 
the  administrative  organization  of  the  city.  If  they  agree  to  the  creation  of  a 
department  of  markets,  it  would  seem  to  me  they  ought  easily  to  agree  upon 
that,  and  yet  I  should  call  it,  if  you  please,  a  major  change;  the  abolition  of 
the  chamberlain's  office.  I  think  they  can  agree.  It  seems  to  me  the  city  can 
very  well  aflford  to  go  without  the  one  and  to  keep  the  other.  But  all  the 
small,  administrative,  pin-pricking  things  that  we  now  have  to  come  to  Albany 
about  I  think  those  bodies  would  wipe  out  of  existence  by  unanimous  consent 
as  quickly  as  they  have  the  chance. 

Mr.  Weed  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Weed. 

Mr.  Weed  —  Mr.  Chairman,  I  was  about  to  refer  to  the  feature  of  the  bill 
which  made  it  necessary  to  go  to  the  Legislature  for  the  purpose  of  securing 
its  approval  by  nonaction  of  these  amendments  to  the  framework,  so-called, 
and  also  to  the  amendments  to  the  charter.  On  that  point  I  think  the  com- 
mittee were  —  on  that  subject,  the  thought  that  is  expressed  in  that  amend- 
ment, to  be  more  accurate,  I  think  the  committee  were  in  agreement.  We 
did  not  want  to  have  any  home  rule  amendment  that  was  going  to  have  the 
eflfect  of  establishing  separate  sovereignties  in  the  city.  We  did  not  want  to 
have  any  home  rule  amendment  that  was  going  to  permit  a  city  to  establish 
a  government  for  itself  that  was  out  of  harmony  with  the  ideas  that  the  great 
mass  of  the  citizens  of  the  State  of  New  York  had  in  regard  to  the  proper 
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form  of  the  conduct  of  city  affairs  as  a  general  proposition.  We  did  not 
want  to  have  the  possibility  suggested  by  Delegate  Marshall  that  a  city 
would  go  into  the  drygoods  business,  or  keeping  candy  stores,  or  doing  any- 
thing of  that  sort.  We  do  not  want  to  have  any  possibility  of  their  having 
such  control  that  they  could  branch  off  into  some  radical  measure  that  was 
entirely  out  of  harmony  with  the  general  sentiment  of  the  city  of  New  York. 
And  do  not  have  in  mind  only  the  city  of  New  York  when  speaking  of  this 
proposition,  biit  have  in  mind  some  of  the  other  cities.  I  think  there  are 
some,  if  I  mistake  not,  which  have  more  radical  ideas  of  government  than 
even  prevail  in  the  city  of  New  York.  But  the  object  of  going  to  the  Legis- 
lature was  to  keep  the  harmonious  scheme  of  government  all  through  the 
State,  and  the  only  body  that  could  do  that,  under  our  system  of  government, 
was  the  Legislature,  and  that  the  power  should  be  vested  in  the  Legislature 
and  should  be  retained  by  the  Legislature  to  prevent  some  of  these  vagaries 
of  government  that  might  be  possible  in  some  of  the  cities  of  the  State. 

Now,  in  regard  to  the  revision  of  the  charter  once  in  every  eight  years. 
I  think  there  would  be  only  two  means  of  bringing  about  a  revision  of  the 
charter,  if  it  were  desired. 

You  have  either  got  to  have  a  fixed  date  when  that  question  can  be 
passed  upon,  or  you  have  got  to  have  the  initiative  come  from  petitions  by 
a  percentage  of  the  population.  Now,  charter  amendments  that  have  been 
inaugurated,  as  I  have  been  informed  and  understand,  where  an  amendment 
can  be  initiated  by  the  petition  of  a  small  fraction  of  the  people,  keep  the 
cities  of  the  State  constantly  agitated  with  amendments  that  may  be  pro- 
posed year  after  year  or  every  six  months  if  they  can  get  together  a  sufficient 
number  of  people  to  sign  the  petitions. 

Now,  in  spite  of  what  students  of  government  may  think  and  feel  in  re- 
gard to  the  vast  and  intense  and  daily  interest  that  people  may  have  in 
their  form  of  government,  I  think  that  the  great  mass  of  citizens  do  not 
want  to  be  bothered  with  elections  upon  any  subject,  certainly  in  the  State 
of  New  York,  more  than  once  a  year.  They  have  got  something  else  to  do 
besides  deciding  upon  governmental  questions. 

The  idea  that  they  could  be  summoned  to  go  to  the  polls  on  the  initiative 
of  a  fraction  of  the  people,  I  think  found  no  favor  with  any  member  of  the 
Committee,  and  I  doubt  if  it  would  find  any  favor  with  this  Convention. 
Therefore,  if  you  did  not  have  that  opportunity,  some  other  opportunity 
should  be  given  for  the  purpose  of  enabling  the  city  to  express  its  wish 
whether  it  desired  to  have  a  general  wholesale  revision  of  its  charter  and 
it  is  provided  that  that  question  shall  be  submitted  once  in  eight  years. 
I  think  in  the  great  mass  of  cases,  these  charter  revisions  that  you  hear  of 
that  have  been  made  in  the  City  of  New  York,  for  instance,  and  they  have 
had  half  a  dozen  such  in  the  last  fifteen  or  twenty  years  —  they  have  not 
been  made  as  the  result  of  any  great  call  on  the  part  of  the  citizens  of  the 
City  of  New  York  for  a  complete  revision  of  the  Charter,  but  they  have 
been  the  result,  I  think,  very  largely,  if  not  entirely,  of  the  study  of  gentle- 
men who  have  devoted  themselves  to  the  science  of  government,  and  who 
think  that  they  see  how  the  method  of  government  of  the  City  of  New  York 
and  of  other  cities  could  be  greatly  improved  by  some  change  in  the  form 
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of  the  charter.  Possibly  it  could  be;  I  do  not  say  that  it  could  not  be, 
but  I  do  say  that,  so  far  as  my  personal  experience  is  concerned,  I  do  not 
know  of  there  having  existed  this  great  call  in  the  City  of  New  York  for 
a  frequent  revision  of  its  charter. 

Now,  this  scheme  of  permitting  the  Legislature  to  pass  upon  charters  by 
non-action  or  by  nullification  has  been  termed  a  Filipino  scheme.  I  suppose 
you  might  just  as  well  call  it  the  San  Francisco  scheme,  but,  whatever  name 
you  call  it  by,  I  take  it  that  that  has  nothing  to  do  with  the  merits  of  the  pro- 
posal. Whether  it  was  a  proposal  that  came  from  the  babe,  so  to  speak, 
of  the  Philippine  Islands,  or  whether  it  came  from  the  sand-lots  of  San 
Francisco,  I  do  not  think  presents  any  argument  to  the  members  of  this 
Convention  as  to  whether  the  scheme  is  a  good  one  or  not.  The  scheme  is 
there;  it  is  definite  and  clear,  and  the  object  of  it  is,  as  I  have  stated,  to 
maintain  that  complete  sovereignty  of  the  State  over  the  general  form  of 
government  of  the  cities. 

Now,  this  theory  of  control  of  the  Legislature  over  the  general  form  of 
city  charters  is  a  control  that  is  somewhat  similarly  exercised  and  expressed 
in  the  United  States  Constitution,  where  it  guarantees  to  every  state  a 
republican  form  of  government.  Even  there  the  general  government  has 
kept  its  hands  upon  the  control  of  the  situation  to  that  extent.  While  I 
concede  that  the  control  of  the  State  would  be  to  a  greater  extent  over 
city  charters  than  is  contained  there,  it  is  only  an  expression  of  the  same 
idea,  that  there  must  be  in  the  controlling  body  some  opportunity  of  passing 
upon  the  questions  where  there  is  to  be  some  reform  of  the  charter,  outside 
of  some  of  the  powers  that  are  given,  and  whether  it  conforms  with  the 
general  policy  of  the  State  or  not. 

Now,  there  have  been  some  criticisms  of  the  language  that  has  been  used 
in  the  bill,  and  I  am  not  going  to  discuss  those  at  any  length.  Mr.  Marshall 
has  criticized  the  use  of  the  word  "business,"  and  I  certainly,  as  I  think 
every  member  of  this  Convention  who  has  been  brought  in  contact  with  Mr. 
Marshall  in  the  discussions,  either  in  the  Convention  or  out,  feel  that  his 
views  are  entitled  to  great  consideration.  But  I  do  think  that  he  has  allowed 
his  imagination,  if  I  may  use  the  term,  to  run  away  with  him  a  little  in  the 
picture  of  the  great  disasters  that  might  result  from  leaving  that  word  in. 
It  may  not  be  very  important,  but  it  does  seem  to  me  that  it  has  this  im- 
portance, that  it  is  a  word  that  is  used,  as  I  understand,  in  nearly  every 
charter  granted  in  the  State  where  the  grant  has  come  from  the  Legis- 
lature. If  there  were  any  danger  in  connection  with  the  word,  in  view  of 
the  fact  that  it  has  been  so  generally  used,  that  danger  might  arise  from 
the  fact  of  its  omission.  The  argument  might  be  made  that  there  was  a 
disposition  on  the  part  of  the  Convention  to  take  away  from  the  cities  that 
control  over  their  aflfairs  which  is  expressed  in  the  usual  terms  of  the  legis- 
lative grant  —  their  "  business."  I  am  advised,  however,  by  counsel  possess- 
ing some  of  the  eminence  of  Mr.  Marshall  —  I  will  not  say  equal  eminence  — 
that  the  word  has  not  any  great  significance,  but  it  does  seem  to  me  that 
it  is  not  fraught  with  the  dangers  which  Mr.  Marshall  has  suggested,  and 
is  possibly  fraught  with  the  danger  which  I  have  suggested. 

Now,  in  regard  to  the  amendment  of  Mr.  Sanders,  he  proposes  to  make 
the  power  of  making  an  amendment  perfectly  definite  and  clear,  that  it 
should  originate  from  the  city.    I  think  that  is  his  meaning. 
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I  confess  that  the  amendment  which  has  been  suggested  by  Mr.  Nicoll,  and 
amended  by  Mr.  Wickersham  —  that  the  words  **  local  government "  should 
go  in  —  possibly  also  would  be  an  improvement,  but  I  think  these  various 
amendments  of  phraseology  are  not  of  equal  importance  with  having  the 
Convention  pass,  if  possible,  upon  the  general  scheme,  whether  that  is  ac- 
ceptable to  it  or  not,  and  then  later  we  can  take  up  the  question  of  the 
amendments  of  the  phraseology. 

Mr.  Barrett  —  Mr.  Chairman. 

Mr.  Wickersham  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Wickersham. 

Mr.  Barrett  —  I  simply  want  to  offer  an  amendment. 

Mr.  Wickersham  —  I  will  yield  for  that  purpose. 

The  Chairman  —  Mr.  Barrett. 

Mr.  Barrett — I  desire  to  offer  this  amendment  to  Section  four. 

The  Chairman  —  The  Clerk  will  read. 

The  Secretary  —  Page  4,  line  17,  after  the  word  "  distinction ",  insert 
"  and  to  special  laws  relating  to  a  county  or  counties  not  wholly  included  in 
a  city,  in  so  far  as  such  special  laws  supplement  and  extend  general  county 
laws  relating  to  the  duties  of  county  oflScers  and  also  wherein  cities  are 
treated  as  towns  for  county  purposes  ". 

Mr.  D.  Nicoll  —  Mr.  Chairman,  may  we  have  that  amendment  repeated, 
with  a  statement  as  to  what  page  and  line  it  relates  to? 

The  Secretary  —  Page  4,  line  17,  after  the  word  "  distinction  *',  insert 
"  and  to  special  laws  relating  to  a  county  or  counties  not  wholly  included  in 
a  city,  in  so  far  as  such  special  laws  supplement  and  extend  general  county 
laws  relating  to  the  duties  of  county  officers  and  also  wherein  cities  are 
treated  as  towns  for  county  purposes." 

Mr.  Barrett  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Barrett. 

Mr.  Barrett  —  If  Mr.  Wickersham  will  yield  to  me  for  about  two  minutes, 
I  will  explain  briefly  the  purpose  of  the  amendment. 

Mr.  Wickersham  —  Certainly. 

Mr.  Barrett  —  In  the  fifty-seven  counties  outside  the  city  of  New  York 
there  are  some  flfty-odd  cities.  In  those  counties,  in  addition  to  the  general 
county  laws  mentioned  in  section  four  of  this  proposed  amendment,  nearly 
every  county  supplements  —  or  the  county  procedure  is  supplemented  by 
special  laws  which  they  have  found  necessary  to  carry  on  their  county  gov- 
ernment. In  those  counties  in  which  the  fifty-two  or  three  cities  are  lo- 
cated for  many  purposes  in  which  the  county  acts  as  an  agent  of  the  State 
and  then  exercises  those  duties  by  calling  upon  the  towns  within  those  coim- 
ties,  cities  are  treated  as  towns  for  county  purposes.  Now,  in  many  of  the 
larger  counties,  they  exist  very  largely  by  special  legislation,  and  it  has  oc- 
curred to  me,  without  going  fully  into  it  at  this  time,  if  the  exception  covers 
only  general  laws,  very  many  of  the  counties  will  be  embarrassed  in  their 
county  procedure,  possibly  coming  in  conflict  with  the  provision  of  the 
so-called  home  rule  clause  relating  to  cities. 

From  a  brief  examination  on  my  part  some  little  time  ago,  since  this  Con- 
vention was  in  session,  I  observed  that  since  the  provision  in  regard  to 
county   laws   providing   a  reasonably   complete  procedure  for  coimties  was 
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established  in  1892,  there  have  been  over  twelve  hundred  special  acts  passed 
relating  to  county  government  in  this  State,  and,  with  the  exception  of 
some  of  the  very  smallest  counties,  most  of  the  counties  operate  their  county 
administration  and  the  matters  in  which  counties  act  as  agents  for  the  State, 
not  only  in  connection  with  the  general  laws,  but  largely  in  regard  to  these 
special  laws  by  which  the  general  laws  have  been  supplemented.  It  seems  to 
me  unless  there  is  some  such  saving  provision  as  this,  there  might  be,  or 
there  would  be  opportunity  for  some  serious  complication. 

Take,  very  briefly,  for  illustration,  the  question  of  the  care  of  the  poor. 
That  is  supervised  to  some  degree  as  a  ^ate  proposition,  but  is  carried  on  as 
a  county  function  and  also  as  a  town  function,  and  cities  also  take  care  of 
their  poor  and  report  to  the  county,  and  for  this  purpose  are  treated  as  towns. 
Now,  some  of  these  counties  or  a  considerable  number  of  them  have  special 
laws  relating  to  the  care  of  the  poor.  Now,  if  some  city  should  choose  to 
determine  that  they  treated  the  care  of  the  poor  as  a  local  function  of  their 
local  business,  there  might  be  some  serious  embarrassment  between  them  and 
the  county,  should  the  county  itself,  as  I  hope  sometime  it  will  be  possible  for 
a  county  to  do,  carry  on  the  care  of  the  poor  as  a  county  proposition.  As  I 
say,  I  do  not  desire  to  go  fully  into  this  question,  because  there  can  be  very 
little  said  on  it.  I  simply  state  that  in  the  fifty-odd  cities  in  the  fifty- seven 
counties  outside  the  city  of  New  York,  if  this  exception  only  applies  to  general 
laws,  it  might  cause  some  serious  complications  inside  of  the  next  twenty 
years. 

Mr.  Wickersham  —  Mr.  Chairman,  I  should  like  to  ask  the  Chairman  of  the 
Committee  on  Cities  whether  that  particular  subject  received  consideration 
from  the  Committee. 

The  Chairman  —  Mr.  Low. 

Mr.  Low  —  Mr.  Chairman,  it  has  not,  and  I  look  upon  the  amendment  as 
entirely  germane  and  very  important. 

Mr.  Barrett  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Barrett. 

Mr.  Barrett  —  I  only  want  to  say  that  I  propounded  a  question  to  the 
chairman  of  the  Cities  Committee  covering  some  of  these  features,  and  I 
believe  he  was  not  exactly  ready  to  answer  that,  and  that  is  the  reason  I  put 
in  the  amendment  so  that  my  idea  might  be  preserved  until  it  can  be  dis- 
cussed later. 

Mr.  Wickersham  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Wickersham. 

Mr.  Wickersham  —  I  do  not  wish  to  add  very  much  to  this  debate,  but  one 
or  two  considerations  have  occurred  to  me  during  the  discussion  this  morning 
that  I  think  it  might  be  well  to  advert  to  for  a  moment.  I  think  we  have 
all  been  very  much  helped  by  the  simple,  lucid  explanation  which  Delegate 
Weed  has  just  given  us  of  the  various  principles  embodied  in  this  measure, 
and  the  considerations  which  have  actuated  the  Committee  in  framing  it. 

I  must  confess  to  having  listened  with  great  surprise  to  the  remarks  of 
Delegate  E.  N.  Smith,  the  delegate  from  Watertown,  regarding  home  rule. 
Mr.  Chairman,  I  think  there  is  one  subject  regarding  which  the  people  of  this 
State  have  given  us  a  mandate,  that  is  the  subject  of  home  rule  for  cities. 
Both  of  the  great  political  parties  have  spoken  on  this  subject  in  no  uncertain 
terms,  and  perhaps  it  would  be  profitable  to  turn  for  a  moment  to  the  passages 
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in  the  platforms  of  both  political  parties  at  their  last  conventions,  to  see 
what  it  was  that  those  in  convention  assembled  suggested  this  Convention 
should  do  on  the  subject  of  home  rule.  The  Democratic  party,  in  convention 
assembled  in  Saratoga,  adopted  this  plank:  *'  Home  rule  to  its  fullest  extent 
should  be  conferred  upon  our  cities,  free  from  interference  by  the  Legislature, 
and  greater  powers  of  local  legislation  granted  to  boards  of  supervisors;  and, 
the  Legislature  being  thus  relieved  of  the  great  burden  of  local  legislation, 
there  should  be  biennial  sessions  thereof." 

The  Republican  party,  in  convention  assembled,  in  Saratoga,  the  same 
month,  adopted  this  provision:  "Home  rule.  Every  citizen  of  the  United 
States  is  entitled  to  look  to  his  State  and  to  the  National  Government  for 
the  protection  of  fundamental  rights.  As  to  the  personal  and  property  rights 
of  individuals,  the  city  or  county  is  and  should  remain  the  agent  of  the  State 
and  subject  to  its  legislative  control.  The  State  must  also  reserve  for  the 
central  authority  the  determination  of  general  policies  equally  applicable  to 
every  part  of  the  State.  Consistently  with  these  limitations,  cities  and  ^ 
counties  should  manage  their  own  affairs  without  interference  by  the  State, 
and  should  enjoy  home  rule  to  the  widest  practicable  extent.  We,  however, 
believe  in  continuing  the  Constitutional  limitations  upon  debts  of  cities  and 
control  over  the  exercise  of  the  power  of  taxation." 

Now,  Mr.  Chairman,  certainly  neither  of  the  parties  in  framing  those  pro- 
visions, setting  forth  the  principles  which,  in  the  opinions  of  the  delegates 
there  assembled,  should  govern  this  Convention  in  approaching  the  subject  of 
home  rule,  proposed  that  we  should  authorize  the  Legislature  to  delegate  a 
power  to  the  cities  which  it  should  reserve  the  right  to  retake  at  the  same 
moment  or  at  the  next  moment.  Certainly  both  of  those  parties  recognized 
that  there  was  an  insistent  demand  upon  the  part  of  the  people  of  this  State 
that  there  be  conferred  upon  the  cities  a  real  power,  exclusive  of  legislative 
interference.  I  take  it,  sir,  that  the  problem  to  which  this  Committee  ad- 
dressed itself  in  framing  the  measure  which  we  now  have  before  us,  was  to 
carry  out  in  good  faith  the  provisions  embodied  in  those  two  platforms,  and 
which  have  been  voiced  in  almost  every  assembly  in  this  State  for  some  years 
past.  It  was  a  real  home  rule  that  they  sought  to  confer,  and  not  a  sham 
home  rule. 

Mr.  Chairman,  the  first  thing,  therefore,  that  we  turn  to,  in  looking  at  this 
article,  is  to  see  what  the  grant  of  power  is  which  is  proposed  to  be  given 
to  the  cities  of  this  State.  Now,  sir,  the  Committee  found  itself  confronted 
with  the  difficulty  v/hich  is  inherent  in  the  problem.  It  is  a  difficulty  which 
other  States  have  found;  it  is  a  difficulty  which  has  given  rise  to  an  abundance 
of  legal  disputation  and  decision;  it  is  a  difficulty  not  easy  of  solution.  With 
some  modifications  in  language  proposed,  I  think  this  report  affords  an  ex- 
cellent basis  for  a  solution  of  the  problem.  Gentlemen  may  dispute  about 
words.  Here  and  there  a  phrase  may  be  altered,  an  idea  find  expression  in 
some  more  acceptable  languaf>e,  but,  taking  it  all  in  all,  it  does  not  seem  to 
me  that  there  is  any  insuperable  difficulty  in  making  this  measure  something 
that  will  meet  the  approval  of  this  body,  if  we  approach  it  with  the  desire  and 
intention  of  conferring  home  rule  upon  cities  and  not  of  giving  a  purely 
illusory  and  ineffective  grant  of  power. 

Now,  Mr.  Chairman,  what  is  it  that  is  granted  to  a  municipality?  What 
is  a  municipal  corporation?     The  great  authority  on  the  subject,  of  course, 
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is  the  monumental  work  of  Judge  Dillon.  I  do  not  mean  to  burden  this  Com- 
mittee or  the  records  of  this  assemblage  with  extended  references  to  that  great 
work,  but  there  are  certain  outlines  to  which  I  wish  to  call  attention,  be- 
cause they  are  very  clearly  stated  in  this  work  in  language  which  is  easily 
understandable,  and  which  I  think  may  throw  some  light  upon  the  problem 
which  is  before  us. 

Now,  Judge  Dillon,  speaking  of  the  fact  that  up  to  a  comparatively  recent 
date  municipalities  were  created  by  special  charter,  as  a  rule,  and  in  recent 
times  have  come  to  be  created  under  general  laws,  says: 

"  It  will  be  useful  to  notice  the  outline  features  of  one  of  these  charters, 
since  it  constitutes  the  organic  act  of  the  corporation,  and  bestows  upon  it 
its  legal  character.  Such  a  charter  usually  sets  out  with  an  incorporating 
clause  declaring,  *that  the  inhabitants  of  the  town  of  (naming  it),  or  city  of 
(naming  it),   are  hereby  constituted  a  body  politic  and  corporate,  by  the 

name  of  the  "  town  of ,"  or  "  city  of ,*'  and  by  that  name  shall 

have  perpetual  succession,  may  use  a  common  seal,  sue  and  be  sued,  purchase, 
hold  and  sell  property/  etc.  The  charter  then  defines  the  territorial  boun- 
daries of  the  town  or  city  thus  incorporated.  After  that  follow  provisions 
relating  to  the  governing  body  of  the  corporation,  usually  styled  the  town  or 
city  council."  Why,  Mr.  Chairman,  must  such  a  corporation  have  a  governing 
body?  Because  that  body  is  entrusted  with  the  local  government  with  which 
this  municipality  is  endowed.  One  of  the  first  grants  of  power  we  should 
look  to  in  such  a  measure  as  this  is  the  power  of  self-government  limited 
by  the  restrictions  applicable  to  the  municipality.  Then  the  charter  fixes 
the  qualifications  of  electors,  voters,  the  mode  of  holding  elections,  which 
provision  is  made  for  the  election  of  the  mayor,  and  then  enumerates  the 
powers  of  the  city  council  and  of  the  other  officials,  etc.,  etc.  "  When  it  is 
remembered,"  Judge  Dillon  says,  "that  the  charter  of  such  a  corporation  is 
its  Constitution  and  gives  to  it  all  the  powers  it  possesses  (unless  other 
statutes  are  applicable  to  it),  its  careful  study,  in  any  given  case,  is  indis- 
pensable to  an  understanding  of  the  nature  and  extent  of  the  powers  it 
confers,  the  duties  it  enjoins,  and  liabilities  it  creates.  The  construction  of 
its  various  provisions,  and  the  determination  of  the  relation  which  these 
bear  to  the  general  statutes  of  the  State  —  how  far  the  charter  controls  or 
how  far  it  is  controlled  by  other  legislation, —  are  often  among  the  most 
difficult  problems  which  perplex  the  lawyer  and  the  judge."  Therefore,  if 
those  difficult  problems  perplex  the  lawyer  and  the  judge,  how  much  more 
will  they  perplex  the  legislator  in  a  Constitutional  Convention  who  is 
seeking  to  prescribe  the  limits  of  those  powers  in  their  relation  to  the  general 
statutes  and  the  Constitution  of  the  State? 

Now,  passing  on,  Judge  Dillon  calls  attention  to  the  fact  that  in  recent 
times  these  general  laws  have  been  passed,  and  there  has  grown  up  what  is 
called  the  method  of  constitutional  provisions  authorizing  cities  to  frame 
their  charters  known  generally  as  freeholders'  charters,  and  he  points  out 
the  great  difficulties  which  have  arisen  in  regard  to  the  construction  of  those 
freeholders*  charters,  growing  out  of  two  things,  not  only  the  difficulty  of  the 
application  of  the  general  statutes  of  the  State,  but  the  trouble  that  has 
grown  up  regarding  the  provision  of  the  Constitution  of  the  United  States 
which  requires  the  United  States  to  guarantee  to  every  State  a  republican 
form  of  government,  and  the  decisions  which  hold  that  an  attempt  to  segre- 
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gate  the  Bovereign  power  of  the  State  and  confer  it  absolutely  upon  the 
municipality,  making  of  that  municipality  an  independent  sovereignty,  would 
be  in  direct  violation  of  the  limitations  in  the  Constitution  of  the  United 
States  requiring  the  Federal  (Government  to  guarantee  to  the  State  a  repub- 
lican form  of  government.  And,  for  that  reason,  within  the  limits  of  the 
Constitution  of  the  United  States  and  independently  of  any  language  that 
may  be  employed  here,  of  course,  this  Committee  was  charged  with  the  duty 
of  seeing  to  it  that  the  grant  of  power  was  not  in  derogation  of  that  sover- 
eign right  which  inheres  in  the  State  and  without  which  the  Government  of 
the  United  States  would  be  in  obligation  to  come  here  and  see  to  it  that  a 
republican  form  of  government  was  established  in  this  Conmionwealth. 

Now,  this  difficulty  has  arisen  in  other  States.  Turning  to  Judge  Dillon's 
discussion  of  this  subject,  I  find  a  good  deal  with  regard  to  the  questions 
that  have  arisen  in  the  State  of  l^iissouri,  where  they  have  had  freeholders' 
charters,  and  where  a  great  deal  of  litigation  has  arisen  respecting  the 
effect  of  those  freeholders*  charters  upon  the  residuum  charters  of  the  State, 
and  the  language  which  Judge  Dillon  uses  is  quite  suggestive.    He  says: 

"The  later  decisions  of  the  Supreme  Court  of  Missouri  referred  to  infra, 
upon  the  subject  of  the  relation  between  a  freeholders'  charter  and  the  gen- 
eral legislative  power  of  the  State,  having  wisely  limited  the  exclusive  power 
of  the  city  to  matters  purely,  clearly,  and  indisputably  local  and  municipal, 
leaving  the  city  in  all  other  matters  under  the  general  legislative  power  of 
the  State.    State  v.  Missouri  &  K.  Tel.  Co.,  189  Mo.  83. 

"  But  what  is  a  *  local '  or  *  internal '  or  *  mimicipal '  affair  as  distinguished 
from  a  '  general '  or  '  State '  affair  has  proved  to  be  a  source  of  much  contro- 
versy, and  the  decisions  of  the  courts  in  the  several  States  have  left  the  sub- 
ject in  such  a  condition  of  chaos  and  uncertainty  that  the  question  can,  in 
many  instances,  only  be  settled  by  the  highest  tribunal  of  the  State  in  each 
individual  case  as  it  arises." 

Mr.  Chairman,  I  take  it  that  our  duty  here  is  to  see  that  this  question  is 
not  left  in  such  a  state  of  chaos  and  imcertainty  that  future  generations 
through  future  courts  will  be  left  in  doubt  as  to  the  meaning  we  sought  to 
express. 

Mr.  Chairman,  the  hour  of  one  o'clock  having  arrived,  I  move  that  the 
Committee  take  a  recess  until  two-thirty. 

The  Chairman  —  Just  a  moment.  The  Secretary  has  some  notices,  and 
while  we  are  not  in  convention,  it  may  be  perfectly  proper  for  him  to  read 
them,  nevertheless. 

The  Secretary  —  The  Committee  on  Kevision  and  Engrossment  will  meet 
immediately  upon  taking  recess  this  morning. 

The  Committee  on  Contingent  Expenses  will  hold  an  important  meeting 
to-morrow,  August  17th,  at  9:30  o'clock,  in  room  236.  The  members  of  the 
Committee  are  requested  to  be  present. 

There  will  be  a  meeting  of  the  Committee  on  State  Finances  at  2 :  15  p.  m. 
to-day,  Monday,  in  room  336. 

The  Chairman  —  It  is  moved  and  seconded  that  the  Committee  take  a 
recess  until  two-thirty.  All  in  favor  of  that  motion  will  say  Aye.  Opposed, 
No.    The  motion  is  carried. 

The  Conamittee  will  take  a  recess  until  two-thirty. 

Whereupon,  at  1  p.  m.  the  Committee  took  a  recess  until  2:30  p.  m.  of  the 
same  day. 
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AFTER  RECESS 

2:30  p.  m. 

The  Chairman  —  The  Committee  will  come  to  order  and  resume  considera- 
tion of  Section  4,  General  Order  No.  50.     Mr.  Wickersham  has  the  floor. 

Mr.  Wickersham  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Wickersham. 

Mr.  Wickersham  —  I  shall  not  detain  the  Convention  very  long  with  the 
remarks  I  was  in  the  midst  of  making  when  we  adjourned.  I  pointed  out, 
before  adjournment,  some  of  the  difficulties  that  necessarily  beset  the  Com- 
mittee on  Cities  when  it  undertook  the  preparation  of  this  subject  which  we 
have  before  us,  and  I  had  pointed  out  some  of  the  essentials,  from  my  own 
point  of  view,  to  dealing  with  this  subject  in  order  to  meet  the  just  expecta- 
tion of  the  people  of  the  State  and  in  order  to  conform  with  the  general 
ideas  formulated  by  the  two  great  parties  in  obedience  to  the  popular  demand. 

Now,  when  Mr.  Low  opened  the  debate  on  that  subject,  he  very  properly 
and  very  logically  proceeded  at  once  to  the  heart  of  the  matter  by  moving 
that  the  Committee  take  up  for  consideration  not  section  1,  but  section  4,  at 
the  outset;  and  that  was  because  in  that  section  is  contained  the  grant  of 
power  which  is  the  crux  of  the.  whole  matter,  and  it  opens  with  the  pro- 
vision that  every  city  shall  have  exclusive  power  to  manage,  r^ulate  and 
control  its  own  property,  business  and  local  affairs,  subject  to  the  constitu- 
tion and  to  certain  general  laws. 

Standing  alone  that  provision,  with  possibly  a  verbal  modification  here 
and  there,  would  have  met,  I  think,  in  general  the  views  of  almost  all  of  those 
who  are  in  favor  of  real  and  not  an  illusory  grant  of  power  to  the  cities  to 
administer  their  own  affairs. 

The  section  went  further,  however.  It  undertook  to  enumerate  some  of 
the  things,  some  of  the  powers  which  were  included  in  the  general  grant. 
]Vir.  Chairman,  it  is  always  a  dangerous  thing  to  attempt  to  enumerate  some 
of  the  things  which  are  intended  to  be  granted,  without  making  the  eniuner- 
ation  exhaustive.  It  tends  to  throw  some  doubt  upon  the  general  language, 
and  of  course  it  fails  to  satisfy  those  in  whose  minds  there  has  been  enumer- 
ated some  power  not  expressed. 

One  of  the  powers,  however,  so  granted,  which  has  given  rise  to  the  dis- 
cussion which  has  been  proceeding  in  this  body  for  the  last  three  days, 
was  the  power  of  amendment  and  the  power  of  enacting  local  or  special  laws 
relating  to  the  property,  business,  or  local  affairs  of  the  city.  Because, 
when  you  turn  to  a  definition  of  what  is  meant  by  local  or  special  laws 
we  run  into  the  first  apparent  ambiguity  which  gave  rise  to  the  proposed 
amendment.  Then  turning  further,  we  come  upon  a  limitation  upon  the 
power  conferred  upon  the  legislative  body,  or  rather  the  power  conferred 
upon  the  city  to  be  exercised  by  the  legislative  body,  which  was  that  an 
amendment  which  related  to  one  of  the  matters  specified  under  this  sub- 
division a,  which  is  a  general  grant  with  an  enumeration  of  some  of  the 
things,  included,  and  which  did  not  change  the  framework  of  the  city  gov- 
ernment, etc.,  might  be  enacted  by  the  Board  of  Aldermen  with  the  consent 
of  the  board  of  estimate  and  apportionment,  if  there  were  one,  and  with  the 
approval  of  the  mayor  and  then  become  final. 


2042 

The  first  trenchant  criticism  about  which  the  storm  has  raged  during  the 
last  two  or  three  days  was  as  to  the  definition  of  the  word  "  framework  "  of 
the  city  government.  Now,  Mr.  Chairman,-  it  may  be  that  after  we  have  got 
through  with  this  discussion  we  will  come  back  to  the  use  of  that  word 
"  framework "  but  it  is  rather  significant  and  somewhat  discouraging  to 
find  so  much  difference  of  opinion  among  the  members  of  the  committee  as 
to  the  meaning  of  that  term.  "  Framework  ",  I  take  it,  was  employed  by 
those  who  agreed  upon  it  as  the  general  structure  of  government.  It  has 
been  challenged  and  attacked  upon  the  ground  that  it  might  reach  very  much 
beyond  that,  but  I  take  it  that  the  discussion  here  is  making  clear  that  most 
of  the  members  of  the  committee,  although  not  all,  intended  by  that  to  say 
that  if  in  the  exercise  of  this  legislative  power  conferred  upon  the  city  it 
attempted  to  change  the  general  structure,  general  structural  character  of  its 
government,  it  must  go  farther  to  have  the  legislation  enacted  eflfective.  One 
or  two  members  of  the  committee  have  sought  to  define  that  by  the  amend- 
ments which  we  have  proposed.  I  suggested  as  one  amendment  to  strike  out 
the  word  "  framework  "  and  in  lieu  of  it  to  insert  the  words  "  the  members, 
power  or  method  of  selection  or  removal  of  the  elected  officers  of  the  city  '*. 
At  once  the  city  of  Brooklyn,  through  its  representatives  here,  objected  on 
the  ground  that  that  would  expose  them  to  the  horrible  fate  of  having  the 
borough  system  of  Brooklyn  ripped  up  by  the  common  council,  by  the  board 
of  aldermen,  the  board  of  estimate  and  apportionment  and  the  mayor,  and 
their  proud  borough,  with  its  autonomous  system  of  self-government,  reduced 
to  the  condition  of  a  satrapy  under  the  domination  of  some  high  official  ap- 
pointed by  a  chief  executive  selected  from  the  horrid  purlieus  of  Manhattan 
and  sent  forth  to  execute  the  will  of  Manhattan  upon  the  two  million  free 
people  of  Brooklyn,  a  consummation  which  every  one  would  recoil  from  and 
which  I  am  farthest  from  having  desired  to  suggest  when  I  sought  to  make 
clear  the  meaning  of  the  words  "  framework  of  government ".  Then  it  was 
suggested  that  in  lieu  of  that  we  might  use  the  words,  "  the  members,  power, 
method  of  selection  or  change  in  the  offices,  boards  or  departments,  among 
which  the  administrative  functions  of  the  city  are  distributed  by  its  charter." 

Kow  those  are  merely  words  suggested  for  the  purpose  of  defining  the  idea 
of  "  framework  ".  Again,  I  alluded  to  them  for  the  purpose  of  showing  that, 
in  my  opinion,  there  is  not  there  in  that  language  or  in  the  various  alterna- 
tives which  have  been  suggested  any  irreconcilable  conflict  which  might  not 
be  resolved  by  a  number  of  candid  minds  seeking  to  accomplish  the  same 
result.  As  I  say,  we  might  come  back  to  the  use  of  the  word  "  framework  " 
although  it  has  not  a  technical  meaning. 

Mr.  Marshall  —  Mr.  Chairman,  will  the  gentleman  yield? 

iMr.  Wickersham  —  Certainly. 

The  Chairman  —  Mr.  Marshall. 

Mr.  Marshall  —  In  considering  the  language  which  you  have  used  in  your 
various  amendments,  it  has  occurred  to  me  that  perhaps  there  might  be  a 
meeting-point  of  the  various  interests  which  have  been  discussed  in  this  ques- 
tion and  which,  after  all,  relate  solely  to  the  question  of  government  rather 
than  to  any  of  the  other  questions  which  we  have  discussed,  whether  there 
cannot  be  a  differentiation  between  State  functions,  on  the  one  side,  which 
should  be  initiated  by  the  Legislature,  and  the  local  gr  municipal  functions 
of  government  which  may  be  left  to  the  locality. 
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To  make  myself  clear,  there  are  certain  great  State  functions,  such  as  those 
of  the  police,  health,  justice,  education,  taxation,  eminent  domain,  public 
utilities  and  their  regulations,  and  election,  which  are  State  functions  of 
government.  As  to  them,  the  State  should  be  supreme.  But  there  are  a 
multitude  of  other  functions  which  are  of  local  character,  which  are  municipal 
functions  of  government,  which  might  as  well  be  left  to  the  locality,  and 
absolute  home  rule  might  be  accorded  to  the  several  localities  with  regard 
to  the  latter  subjects,  but  not  as  to  the  former.  The  former  constitute  part  of 
the  sovereignty  of  the  State  and  cannot  and  should  not  be  surrendered  to 
any  locality.  In  that  connection  I  call  your  attention  to  a  definition  of  what 
are  called  municipal  functions  of  government  as  considered  by  the  Appellate 
Division  in  McGrath  v.  Grout,  69  A.  D.  I  would  like  to  direct  your  attention 
and  that  of  the  members  of  the  committee  along  those  lines  in  the  hope  that 
it  might  afford  a  solution  of  this  really  controverted  question. 

Mr.  Wickersham  —  Mr.  Chairman,  I  would  like  to  ask  Mr.  Marshall  if  he 
would  be  so  kind  as  to  read  that  definition  given  by  the  Appellate  Division 
in  the  case  to  which  he  refers? 

Mr.  Marshall  —  This  is  an  opinion  by  Justice  Woodward  in  the  case  to 
which  I  have  just  referred  and  in  which  he  deals  with  different  subjects 
which  might  be  treated  as  matters  of  local  concern,  including  the  following: 
1,  streets  and  highways;  2,  municipal  and  public  places;  3,  sewers  and  water- 
works; 4,  character  and  structure  of  buildings  as  to  safety  and  security; 
5,  salaries  of  city  officers  and  employees;  6,  ward  boundaries;  7,  vacating, 
reducing  or  postponing  any  tax  or  assessments;  8,  membership  and  con- 
stituent parts  of  the  common  council;  9,  powers  and  duties  of  the  common 
council  or  any  city  officer  as  to  the  subjects  hereinbefore  enumerated. 

It  is  clear  that  those  all  more  specifically  relate  to  matters  of  local  govern- 
ment and  local  concern  with  which  the  State  at  large  has  no  specific  duties 
to  perform,  nor  has  it  any  general  concern  in  them;  whereas,  this  other 
class  of  cases  constitutes  State  functions  and  are  matters  as  to  which  it 
would  be,  in  my  judgment  impolitic  to  say  the  least,  to  ask  for  an  exception 
on  the  part  of  the  State  if  it  must  hold  and  continue  its  State  sovereignty, 
otherwise,  it  would  be  creating  an  imperium  in  imp&t'io.  But  even  as  to  those 
subjects  I  am  entirely  in  favor  of  permitting  them  to  be  dealt  with  under 
the  powers  of  the  suspensive  veto;  that  as  to  them,  the  Legislature  might 
initiate  legislation  and  refer  it  to  the  local  authorities  for  approval  or  disap- 
proval. The  local  authorities  might  disapprove  and  then  the  power  should 
be  retained  by  the  Legislature  to  adhere,  nevertheless,  to  its  own  views  — 
whether  by  a  majority  vote  or  a  larger  vote  is  a  matter  which  might  be 
later  considered,  but  it  has  occurred  to  me  that  perhaps  the  solution  of  our 
difficulty  might  be  found  in  the  direction  of  such  a  suggestion. 

Mr.  Low  ^  Mr.  Chairman. 

Mr.   Wickersham  —  Mr.   Chairman. 

Mr.  Low — Will  you  allow  me  to  ask  a  question? 

Mr.  Wickersham  —  Certainly. 

Mr.  Low  —  Does  the  gentleman  yield? 

Mr.  Marshall  —  Surely. 

Mr.  Low  —  I  would  like  to  ask  Mr.  Marshall  if  he  does  not  think  thost 
things  which  he  has  enumerated  could  be  best  dealt  with  by  general  law 
under  all  ordinary  circumstances? 
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Mr.  Marshall  —  I  hope  Mr.  Low  understands  that  I  am  the  last  man  in 
the  world  to  ask  for  enumeration  in  the  Constitution  of  anything  of  this 
character.  I  am  merely  using  this  by  way  of  illustration  as  to  what  I  con- 
ceive to  be  matters  of  local  government  as  distinguished  from  the  exercise 
of  State  functions.  I  have  particularized  in  response  to  the  question  as 
to  what  1  considered  State  functions,  and  I  have  also  from  this  authority 
called  attention  to  what  was  recognized  to  constitute  municipal  functions; 
but  I  must  repeat  again  that  I  do  not  wish  to  be  misunderstood  on  that 
subject.  It  is  contrary  to  my  thought  in  respect  to  Constitution  drafting 
to  dissent  to  particulars  in  the  Constitution. 

Mr.  Wickersham  —  Mr.  Chairman,  I  think  the  suggestions  which  are  made 
in  the  decision  referred  to  are  helpful.  They  are  illuminating  as  to  some 
of  the  things  which  are  municipal  purposes  as  distinguished  from  purposes 
of  a  broader.  State- wide  character.  I  quite  agree  with  Mr.  Marshall  on  the 
undesirability  of  too  particular  an  enumeration.  Of  course  when  we  are 
seeking  to  carve  out  of  the  sovereignty  of  the  State  a  grant  of  power 
which  is  to  be  free  from  further  legislative  interference,  it  is  quite  essential 
that  the  terms  of  the  grant  be  made  as  clear  and  distinct  as  possible.  It 
is  not  desirable  that  they  be  so  minutely  enumerated  as  to  impair  the 
proper,  necessary  effect  of  the  grant,  but  it  is  important  that  they  be  so 
clear  that  no  reasonable  misinterpretation  can  arise. 

Now,  going  a  step  further,  of  coiurse,  the  power  of  the  State,  the  sovereign 
power  of  the  State  is,  in  the  first  instance,  all-comprehensive.  We  may 
carve  out  of  that  and  delegate  to  the  municipality  free  from  further  legis- 
lative interference  a  certain  grant  of  power.  There  will  remain  there  a 
residuum  which  is  divisible  into  two  parts,  as  the  Committee  has  recognized 
in  this  bill  and  as  Mr.  Low  has  so  clearly  expressed.  There  is,  first,  so  much 
of  the  reserve  power  —  of  the  remaining  power  —  I  won't  use  that  word 
'*  reserve  '*  —  of  the  remaining  power  of  the  State  as  applies  to  the  State 
at  large  as  a  part  of  that  sovereignty  which  constitutes  a  State.  We  cannot 
enumerate  it.  It  were  idle  to  attempt;  it  were  futile  to  seek  to  enumerate 
what  is  comprised  in  the  general  sovereignty  of  the  State  which  remains  when 
it  has  granted  such  powers  of  local  self-government  as  are  under  discussion 
here  to  a  municipality.  Then  there  is  also  left  in  the  State  a  power  which  may 
be  exercisable  with  relation  to  a  city.  It  is  not  a  part  of  its  charter,  but  it 
is  something  which  can  be  only  effectively  and  properly  exercisable  by  a  local 
or  special  law  applicable  to  one  city  or  one  or  more  classes  of  cities.  It 
would  be  absurd  to  have  that  power  exercisable  only  by  law  which  should 
apply  alike  to  the  city  of  New  York  and  the  city  of  Watertown,  and 
provision  must  be  made  for  the  exercise  of  that  power. 

Now,  the  method  selected  for  the  exercise  of  that  power,  if  I  understand 
this  report  and  this  proposal  aright,  is  that  it  shall  be  initiated  by  the 
city  itself,  that  it  shall  be  sent  to  the  Legislature  for  its  approval  or  dis- 
approval. WTiy?  Well,  naturally,  it  seems  to  me,  because  the  city  will  be 
primarily  interested  in  it.  The  Legislature  withdrawn  from  general  con- 
tact with  the  city  will  not  recognize  the  need  which  the  city  may  feel  keenly, 
and  therefore  power  is  given  to  the  city  to  initiate  and  come  up  to  Albany 
and  say,  "  There  is  a  measure  which  we  have  enacted,  and  if  the  State  has 
no  objections  we  would  like  that  to  become  law." 
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Now^  Mr.  Chairman,  without  going  further  now,  it  does  seem  to  me  that 
if  the  majority  of  those  who  have  heard  this  discussion  are  in  harmony  with 
these  general  principles,  there  ought  to  he  no  difficulty  in  finally  adjusting 
language  to  express  them.  The  difficulty,  as  I  see  it,  is  not  in  the  language. 
The  difficulty  is  in  the  underlying  points  of  view  of  those  who  do  not  actually 
want  an  actual  grant  of  bona  fide  home  rule  to  cities  and  those  who  do, 
the  difference  in  point  of  view  of  those  who  want  the  Legislature  to  reserve 
always  the  plenary  power  to  interfere  with  and  control  the  affairs  of  cities, 
and  those  who  want  to  withdraw  from  the  possibility  of  that  legislative  control 
some  of  the  powers  properly  inherent  in  the  municipal  corporations  and 
properly  exercisable  by  them.  No  words  can  bring  those  two  confiicting  ideas 
into  harmony.  Any  word  that  seeks  to  do  so  will  be  but  a  snare  and  a 
delusion.  We  must  recognize  at  the  outset  the  irreconcilable  difference  in 
ideas,  seek  a  word  that  expresses  the  idea  we  adopt  and  not  one  which  at- 
tempts the  impossible  by  amalgamating  ideas  that  cannot  in  themselves  be 
amalgamated. 

Mr.  Hinman  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  Albany,  Mr.  Hinman. 

Mr.  Hinman  —  I  do  not  take  myself  too  seriously  in  this  body,  but  for 
the  last  six  years  I  have  been  giving  some  consideration  to  this  subject  each 
year  and  after  giving  it  considerable  attention  I  have  found  that  after 
sleeping  upon  it  I  have  awakened  the  next  morning  to  find  that  my  judgment 
was  not  as  accurate  as  I  had  supposed  when  I  had  completed  my  analysis 
of  it;  and  what  I  fear  in  this  body  is  that  after  we  have  said  and  done  all 
and  have  given  the  fullest  consideration  to  the  subject  to  the  division  of 
power  between  state  and  municipalities,  when  we  come  as  members  of  this 
Convention  to  agree  upon  our  thoughts  we  may  rise  in  the  morning  after 
it  has  all  been  settled  and  find  that  we  have  made  some  very  grave  blunders. 
And  it  is  for  that  reason  that  I  believe  we  should  take  one  step  at  a  time, 
and  that  a  distinct  step  in  advance,  rather  than  to  try  to  provide  a  cure-all 
through  this  Convention.  This  is  not  the  only  subject  we  have  to  consider. 
It  is  one  of  many  important  ones.  I  do  not  wish  to  discredit  this  very 
excellent  committee  which  has  given  such  strict  attention  to  this  subject, 
but  I  have  the  same  fear  with  reference  to  the  judgment  of  these  membera 
that  I  have  of  my  own  when  I  recollect  my  own  past  on  this  subject.  The 
subject  is  so  broad  and  has  so  many  ramifications,  the  powers  of  city  and 
state  dovetail  into  each  other  so  inextricably,  that  I  think  we  cannot  define 
a  law  which  will  detail  the  definition  of  those  powers.  What  should  we 
think  of  granting  to  a  railroad  corporation,  for  example,  a  charter  or  permit 
it  to  draft  its  own  charter  and  come  to  the  L^islature  and  say  that,  having 
been  drafted,  it  should  not  be  amendable  by  the  state  which  had  created 
that  charter,  which  had  created  that  corporation,  but  that  the  charter  should 
be  irrepealable  except  through  the  consent  of  that  corporation?  We  should 
say  it  was  ridiculous.  Then  how  are  we  going  to  view  the  proposition  of 
writing  into  the  fundamental  law  a  provision  as  to  the  granting  of  such 
a  power  ?  We  will  say  to  the  city  of  New  York,  which  at  present  has,  if  not 
quite,  very  nearly  a  majority  of  the  voters  of  the  State,  and  then  say  that, 
having  granted  that  power  to  them,  we  shall  never  be  able  to  take  it  away, 
and  as  that  city  grows  in  its  population  and  becomes  a  larger  portion  of 
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the  State  from  a  population  standpoint,  we  have  permitted  the  State  then 
by  our  actions  to  do  something  which  is  irrepealable. 

Now  I  am  not  one  of  those  who  would  harp  upon  the  thought  that  N"ew 
York  city  should  be  considered  as  separate  and  apart  from  the  State,  but  I 
believe  that  the  city  of  New  York  itself  is  not  to  be  benefited  by  having 
been  placed  in  that  position  and  that  it  in  time,  if  granted  such  power, 
would  regret  it.  Nevertheless  we  ought  not  to  permit  ourselves  to  place 
the  State  of  New  York  in  a  position  where  it  can  never  do  for  one  of  its 
municipalities  that  which  it  feels  it  ought  to  do,  because  it  requires  the  consent 
of  that  municipality  before  it  can  do  it. 

Now  what  are  the  benefits  that  we  seek  by  such  a  home  rule  provision?  We 
say  that  in  the  first  place  the  State  has  business  of  its  own  to  do  and  ought 
not  to  be  so  taxed  with  this  local  business.  We  say  that  the  members  of  the 
Legislature  should  be  emancipated  from  these  local  matters  and  confine  their 
efforts  to  things  which  are  of  State  importance  and  that  they  would  have 
sufficient  to  do;  and  that  as  far  as  the  cities  are  concerned,  we  should  have 
the  details  of  their  charter  passed  upon  by  a  body  having  greater  knowledge 
of  facts  and  conditions  and  more  interested  in  it  and  to  give  to  the  -city 
full  responsibility  in  order  that  it  may  grow  with  the  opportunity  for  the 
exercise  of  that  responsibility.  A  very  excellent  thought,  but  why  should 
we  sacrifice  the  sovereignty  of  the  State?  The  State  cannot  be  said  to  have 
60  much  business  as  to  require  it  to  make  these  sacrifices.  The  Legislature 
is  not  going  to  be  so  benefited  that  we  should  make  this  complete  sacrifice  by 
constitutional  rule,  and  if  the  city  is  to  be  considered  alone  I  can  very  readily 
believe  that  the  city  itself  will  wish  to  make  an  appeal  to  the  State  when  it 
finds  that  the  city  council  is  tinkering  more  with  the  charter  than  the  Legis- 
lature ever  thought  of  tinkering. 

Now  I  want  to  dwell  for  a  moment  on  my  experience  here  in  this  Legis- 
lature in  this  matter  of  charter  tinkering.  I  don't  believe,  and  I  think  it 
will  be  the  judgment  of  every  member  who  has  served  in  the  Legislature  — 
I  do  not  believe  that  members  of  the  Legislature  desire  to  tinker  with  these 
charters.  I  believe  if  they  could  have  gotten  away  from  it  in  the  past  they 
would  have  gotten  away  from  it,  and  I  believe  the  history  of  the  last  few 
years  in  particular  of  the  State  has  been  that  the  Legislature  has  made  an 
earnest  and  honest  and  a  thoroughgoing  effort  to  emancipate  itself  from  mat- 
ters of  local  legislation  which  was  not  helpful  to  itself,  which  was  not  help- 
ful to  the  State,  and  in  so  doing  they  drafted  a  statute  known  as  chapter 
247  of  the  Laws  of  1913.  But  what  have  they  been  able  to  accomplish?  If 
you  will  read  that  chapter  247  of  the  Laws  of  1913,  you  will  see  that  they 
granted  most  liberal  powers.  Here  is  the  first  section  on  the  general  grant 
of  powers: 

"  Every  city  is  granted  power  to  regulate,  manage  and  control  its  property 
and  local  affairs  and  is  granted  all  the  rights,  privileges  and  jurisdiction  neces- 
sary and  proper  for  carrying  such  power  into  execution.  No  enumeration 
of  powers  in  this  or  any  other  law  shall  operate  to  restrict  the  meaning  of 
this  general  grant  of  power,  or  to  exclude  other  powers  comprehended  within 
this  general  grant." 

Then  they  went  on  to  grant  specific  powers  subject  to  the  Constitution  and 
general  laws  of  the  State :  "  To  contract  and  be  contracted  with  and  to 
institute,  maintain  and  defend  any  action  or  proceeding  in  any  court" 
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And  then  proceeding  on  through  a  detailed  statement  they  have  covered 
all  of  the  things,  I  fancy,  from  what  I  recollect  of  the  speeches  made  on  this 
subject,  all  of  the  things  sought  to  be  granted  by  this  constitutional  rule. 

Mr.  Wickersham  —  Mr.  Chairman,  if  the  gentleman  will  yield  for  a 
question  ? 

The  Chairman  —  Does  the  delegate  yield? 

Mr.  Hinman  —  Yes. 

Mr.  Wickersham  —  Do  you  think  it  was  within  the  power  of  the  Legis- 
lature to  delegate  those  powers? 

Mr.  Hinman  —  Mr.  Chairman,  that  is  the  point  I  am  about  to  reach. 

Mr.  J.  L.  O'Brian  —  Mr.  Chairman,  will  the  delegate  yield  for  a  question  ? 

The  Chairman  —  Will  the  gentleman  yield  ? 

Mr.  Hinman  —  Certainly. 

Mr.  J.  L.  O'Brian  —  Don't  you  think  that  the  twenty-three  grants  of  power 
to  which  you  have  referred  are,  all  of  them,  grants  affecting  the  property  and 
affairs  of  cities?    That  is,  local  powers? 

Mr.  Hinman  —  Mr.  Chairman,  they  are  not ;  and  that  is  another  important 
consideration.  It  would  be  unsafe  for  us  to  say  by  constitutional  rule  that 
the  State  should  grant  to  the  city  not  only  power  to  exercise  its  corporate 
functions  but  its  governmental  functions  as  an  agency  of  the  State.  But 
when  you  grant  to  the  Legislature  power  over  home  rule  and  give  it  un- 
fettered power,  the  Legislature  is  in  a  position  to  try  it  out  and  then  take 
it  back  if  it  thinks  it  is  unwise.  But  once  it  is  in  the  fundamental  law  you 
can  only  take  it  back  with  the  consent  of  the  municipality,  and  particularly 
with  the  consent  of  the  great  city  of  New  York  and  of  the  city  of  Buffalo, 
which  seemed  to  want  this,  and  these  two  cities  together  absolutely  control 
this  proposition  from  now  on,  and  I  think  that  is  worthy  of  consideration. 

Now,  as  to  the  question  to  which  Mr.  Wickersham  addressed  himself  fully 
agree  that  the  Legislature  had  no  power  to  delegate.  Some  of  the  things 
that  it  sought  to  delegate  are  first  of  all  —  it  had  no  power  to  delegate  its 
power  granted  to  it  as  a  Legislature,  as  a  Senate  and  Assembly  to  be  the 
power  of  the  State.  It  had  not  any  power  to  grant  to  a  city  the  right  to 
amend  any  special  or  existing  law  or  to  amend  its  own  charter  that  had 
been  granted  to  it  and  therefore  it  could  not  commit  itself  to  the  situation 
and  Mr.  Carmody  well  brought  out  that  fact  in  an  opinion  which  he  rendered 
to  the  mayors  of  the  cities  in  1913  by  an  opinion  which  he  rendered  on  June 
6,  1913.  I  will  not  try  to  read  the  entire  opinion,  but  here  are  one  or  two 
significant  passages  which  I  call  attention  to  the  real  situation: 

"  Heretofore  the  rule  of  construction  in  respect  to  powers  granted  cities 
by  the  Legislature  was  that  all  powers  not  granted  are  withheld.  These  pro- 
visions are  intended  to  reverse  that  rule" — that  was  the  general  grant  of 
power  that  I  read  to  you  — "  and  to  provide  that  all  powers  not  withheld 
are  granted.  This,  perhaps,  is  the  most  important  feature  of  the  Home  Rule 
Law,  and  if  it  stands  the  test  of  constitutional  and  legal  construction,  it  will 
undoubtedly  be  the  source  of  greatly  enlarged  powers  in  cities,  for,  if  cities 
are  given  power  to  regulate,  manage  and  control  their  property  and  local 
affairs,  and  are  given  all  the  rights,  privileges  and  jurisdiction  necessary  for 
carrying  such  powers  into  execution,  then  the  Legislature  has  practically 
placed  unlimited  home  rule  in  the  power  of  cities,  so  far  as  concerns  purely 
municipal  affairs. 
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"  This  grant  of  power,  however,  must  be  construed  in  view  of  the  limita- 
tions placed  upon  the  Legislature  by  the  Constitution  of  the  State.  These 
restrictions  are  two: 

"  First,  the  legislative  power  is  placed  in  the  Legislature  by  the  Constitu- 
tion, and  cannot  be  delegated. 

**  Second,  the  Constitution  contains  certain  specific  limitations  upon  the 
powers  of  the  Legislature  itself,  in  respect  to  grants  of  powers  to  cities. 

"Under  the  Constitution  the  legislative  power  of  the  State  is  vested  in 
the  Senate  and  Assembly.  The  Constitution  further  provides  that  it  shall  be 
the  duty  of  the  Legislature  to  provide  for  the  organization  of  cities  and  in- 
corporated villages  and  to  restrict  their  power  of  taxation,  assessment,  borrow- 
ing money,  contracting  debts  and  loaning  their  credit,  so  as  to  prevent  abuses 
in  assessments  and  in  contracting  debts  by  such  municipal  corporations. 

While,  therefore,  the  Constitution  expressly  authorizes  the  Legislature  to 
delegate  certain  powers  to  cities  and  incorporated  villages  in  respect  to  their 
own  affairs,  that  delegation  of  power  is  limited  in  respect  to  certain  specific 
matters,  namely:  The  power  of  taxation,  assessment,  borrowing  money,  con- 
tracting debts  and  loaning  credits." 

Then  he  concludes,  in  a  paragraph  which  is  illuminating,  very  near  the  end, 
when  he  says: 

"The  home  rule  bill,  however,  is  a  long  step  in  the  direction  of  genuine 
home  rule.  It  has  apparently  conferred  upon  cities  all  the  power  that  the 
Legislature  possessed  in  respect  to  the  general  management  and  control  of 
municipal  affairs.  This  power,  however,  is  not  complete  until  the  constitu- 
tional limitations  are  removed  from  the  Legislature,  so  that  it  may  grant 
cities  certain  powers  of  legislation,  namely,  to  make  charter  amendments, 
to  regulate  the  method  of  selection  and  to  fix  the  compensation  and  duties  of 
city  officials,  to  organize  and  regulate  the  powers  of  purely  municipal  bodies 
and  to  do  whatever  act  may  be  properly  classified  as  a  municipal  act,  which 
is  not  an  invasion  of  the  rights  of  citizenship  or  of  property  which  the  State 
itself  in  its  sovereign  capacity  must  regulate." 

Now  the  difficulty  which  arose  from  the  passage  of  this  bill  was  that 
immediately  upon  that  construction  of  the  statute  by  the  Attorney-General, 
and  he  is  unquestionably  sound  in  his  criticisms,  there  was  not  a  corpora- 
tion counsel  in  the  State  of  New  York  who  was  willing  to  sit  down  and  say 
how  far  has  the  Legislature  been  able  to  delegate  its  powers.  Certainly  they 
all  recognized  the  fact  that  the  Legislature  had  no  power  to  amend  its  charter, 
no  power  to  amend  any  special  or  local  law  which  may  have  been  passed  with 
reference  to  that  city  during  a  long  period  of  years. 

Now,  take  the  city  of  Albany  for  example.  We  have  here  what  is  known 
as  a  charter  of  the  cities  of  the  second-class,  and  it  is  only  an  upper  stratiun 
which  has  been  laid  over  the  entire  charter  of  the  city  of  Albany.  So  far  as 
I  recollect,  the  last  general  revision  was  in  1884,  and  from  that  time  on 
down  to  this  day  we  have  been  making  amendments  to  that  charter  of  1884; 
we  have  been  passing  special  laws  which  did  not  specifically  amend  that 
charter,  and  we  have  a  mass,  then,  of  statutes  which  relate  specifically  to  the 
city  of  Albany,  either  as  amendments  to  the  charter  of  1884,  or  standing 
separate  and  apart  from  it,  and  then  on  top  of  all  we  have  our  charter  of  the 
cities  of  the  second  class. 
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Now,  the  city  of  Albany  has  no  authority  under  this  general  home  rule  bill 
of  1913,  to  take  up  the  charter  of  1884  and  amend  it,  or  to  pass  any  ordi- 
nance that  would  in  any  way  affect  an  existing  statute  of  the  State,  because 
the  Legislature  has  no  power  to  delegate  that  legislative  authority.  The 
Legislature  had  no  power  to  supersede  all  of  these  special  charter  provisions 
by  general  provisions  of  this  kind  in  incorporating  it  within  the  chapter  that 
was  sought  to  be  passed  and  not  specifically  repeating  it. 

In  other  words,  the  cities  were  unable,  after  the  passage  of  this  very 
thorough-going  home  rule  bill  to  accommodate  themselves  to  it,  and  with  the 
result  that  even  after  the  passage  of  this  bill  we  were  flooded  with  a  lot  of 
local  legislation,  because  every  corporation  counsel  was  afraid  to  take  a 
chance,  and  we  had  bill  after  bill  come  in  from  every  city  in  the  State  asking 
us  for  special  charter  amendments,  notwithstanding  the  fact  that  the  bill, 
or  law  requested  seem  to  be  entirely  within  the  provisions  of  this  law. 

Now,  there  seems  to  be  a  great  misapprehension  in  my  judgment  amongst 
the  members  of  this  Convention  as  to  the  disposition  of  the  Legislature  to 
tinker  with  these  various  laws.  There  is  scarcely  a  bill  which  comes  here  — 
it  is  the  exception  and  not  the  rule;  there  is  scarcely  a  bill  comes  here  that 
does  not  come  at  the  re<^uest  of  tha  city,  or  of  the  corporation  counsel,  and 
sought  by  him  for  the  reason  that  he  is  unable  to  operate  or  properly  advise 
the  municipality  without  the  passage  of  such  a  law;  and  if  you  are  going  to 
do  away  with  legislative  tinkering,  I  desire  to  leave  the  idea  with  you  to  bo 
thought  over  pretty  carefully,  are  you  not  going  to  provide  for  much  more 
tinkering  at  home  than  you  have  had  in  the  Legislature?  Now,  there  was 
another  law  that  the  Legislature  sought  to  pass  in  1914,  and  which  was 
equally  ineffective,  and  it  was  known  as  the  optional  city  charter  law.  It 
was  to  permit  any  city  to  make  its  form  of  government  by  complying  with 
the  provisions  of  this  statute,  and  I  have  the  distinction  of  having  been  one 
of  only  one  or  two  in  the  Legislature  who  voted  against  it,  and  I  desire  to 
state  why  I  voted  against  it. 

I  voted  against  it  because  it  meant  that  they  were  not  going  to  be  able 
to  accomplish  what  they  thought  they  were  going  to  be  able  to  accomplish 
and  experience  has  borne  me  out. 

By  that  provision  in  Section  8,  except  in  so  far  as  any  of  this  provision 
*'  shall  be  inconsistent  with  this  act  the  charter  of  the  city  and  all  special 
and  general  laws  applicable  thereto,  shall  continue  in  full  force  and  effect, 
until  and  unless  superseded  by  the  passing  of  ordinances  regulating  matters 
therein  provided  for,  but  to  the  extent  that  any  provisions  thereof  shall  be 
inconsistent  with  this  act,  the  same  are  hereby  superseded,'*  the  Legislature 
had  no  power  to  delegate  to  any  city  in  the  State  the  power  to  amend  by 
ordinance  any  existing  statute,  or  if  it  had  the  power  to  amend  any  existing 
law,  it  had  the  power  to  repeal  that  law.  But  the  Legislature  as  the  law- 
making body  of  the  State  had  no  right,  under  the  Constitution,  to  delegate 
that  authority. 

Mr.  Frandhot  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Franchot. 

Mr.  Franchot  —  Will  the  delegate  yield  for  a  question? 

The  Chairman  —  Will  the  delegate  yield  to  Mr.  Franchot  for  a  question  ? 

Mr.  Hinman  —  Yes. 
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Mr.  Franchot  —  I  would  like  to  ask,  as  one  vitally  interested  in  that  ques- 
tion, ccmiing  from  a  city  which  has  elected  to  adopt  plan  c  under  that  optional 
city  charter  bill,  whether  you  have  any  direct  authority  by  way  of  judicial 
decision  in  support  of  your  contention  that  the  provisions  of  the  optional 
city  charter  law  are  unconstitutional? 

Mr.   Hinman  —  Mr.   Chairman,   I  have   prepared   a  brief  on  that  subject 
which  I  would  be  glad  to  submit  to  the  gentleman,  and  which  I  have  not  had 
opportunity  to  read  lately.    I  think  I  can  find  it  in  my  files.    While  it  was 
perfectly  po&sible  to  delegate  to  the  city  the  right  to  decide  whether  they 
wanted  one  of  these  optional  forms  of  government,  so  far  as  that  is  concerned, 
I  say  that  they  had  no  power,  after  they  had  permitted  them  to  adopt  one 
of  these  forms  of  government,  to  say  that  they  could  under  that  form  of 
government  by  the  passage  of  an  ordinance  amend  the  existing  law  of  the 
State  and  all  that  the  Legislature  of  the  State  did  was  to  provide  an  upper 
crust  upon  the  entire  body  of  the  statutes  affecting  that  city,  with  the  result 
that  hereafter  those,  like  the  gentleman's  city  that  have  preceded  under  this 
chapter  will  have  to  come  to  the  Legislature  and  ask  to  have  the  other  pro- 
visions of  their  charter  repealed  or  modified  to  constitute  proper  authority 
under  either  form  of  government.    I  do  not  mean  to  say  that  they  are  help- 
less, but  that  these  provisions  that  sought  to  permit  them  by  the  passage  of 
an  ordinance  to  accommodate  themselves  to  the  new  situation  was  perfectly 
inxpossible. 

Some  complaint  has  been  heard  here  to-day  with  refer-ence  to  the  number 
of  laws  which  we  find  upon  the  statute  books  every  year,  a  great  body  of 
which  are  local  laws;  but  I  wish  someone  would  tell  me  whether  we  are  going 
to  be  free  from  that  great  body  of  statutes  if  we  are  going  to  delegate  to 
fifty-four  cities  of  the  State  the  power  to  make  statutes,  the  full  power  to  pass 
their  own  statutes;  and  if  they  are  going  to  be  filed  in  the  Secretary  of 
State's  office  and  made  a  part  of  the  general  statutes  of  the  State,  so  any 
lawyer  and  any  citizen  of  this  State  may  be  aware  of  any  law  in  any  com- 
munity of  the  State,  are  we  not  going  to  have,  perhaps,  not  fifty-four  times- 
as  much  statute  law  as  we  have  to-day,  but  certainly  a  very  substantial 
increase. 

Ihere  is  nothing  to  be  gained  by  forming  in  this  State  fifty-five  legisla- 
tive bodies  instead  of  one,  so  far  as  reducing  the  number  of  statutes  is 
concerned. 

Now,  what  is  needed  to  be  remedied?  We  must  very  carefully  diagnose 
the  situation  first.  The  trouble  has  been  that  since  the  passage  of  the  Home 
Rule  Law,  there  is  not  a  corporation  counsel  in  the  State  that  thought  that 
the  city  had  anything  in  the  way  of  authority  to  proceed,  because  of  such 
doubt  as  to  the  power  of  the  Legislature  to  delegate  that  authority. 

Mr.   Franchot  —  Mr.   Chairman. 

The  Chairman  —  Mr.  Franchot. 

Mr.  Franchot  —  Will  the  gentleman  yield? 

The  Chairman  —  Will  the  delegate  yield  to  Mr.  Franchot  for  a  question? 

Mr.  Hinman  —  Yes. 

Mr.  Franchot  —  Can  you  enlighten  us  as  to  whether  that  doubt  was  ex- 
pressed or  entertained  by  the  members  of  the  Legislature  in  relation  to  the 
acts  they  adopted. 
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Mr.  Hinman  —  lir.  Chairman,  that  doubt  was  expressed  to  them  by  some 
of  us,  but  it  was  not  heeded,  because  the  Legislature  sought  to  try  it  out. 
They  have  tried  it  out,  and  for  about  two  years  we  have  been  operating 
under  it,  and  since  then  we  have  not  noticed  that  the  cities  had  made  any  less 
application  for  amendments  to  charters  than  they  did  before  and  largely  due 
to  the  fact  that  the  construction  placed  upon  it  by  the  attorney-general, 
and  a  sound  construction,  has  led  them  to  be  fearful  of  it. 

Now  what  we  need  to-day  is  to  strike  the  shackles  from  the  Legislature. 
If  you  unfetter  this  Legislature  and  emancipate  it  from  these  rules  of 
restrictions^which  have  been  placed  upon  it  by  the  present  Constitution, 
you  are  going  to  make  effective  all  their  statutes,  and  you  are  going  to 
perform  and  do  a  very  much  better  job  if  you  only  take  one  step  at  a  time 
and  permit  the  Legislature  to  work  it  out  themselves  as  they  see  the  light, 
year  after  year,  rather  than  now  to  try  to  have  prescience  enough  to  say 
in  advance  of  all  the  difficulties  with  which  we  are  going  to  be  confronted  with 
in  the  future. 

And  particularly  when  we  find  such  a  disagreement  among  the  very 
eminent  members  of  this  Convention  who  have  been  giving  this  a  great  deal 
of  consideration  as  to  what  should  be  the  delegated  power.  That  seems  to 
me  to  show  more  than  anything  else  the  necessity  of  not  fixing  any 
constitutional  rule;  that  there  should  be  a  legislative  rule. 

You  say  that  tinkering  then  will  cease.  But  who  is  going  to  prophesy  that 
tinkering  will  cease,  if  you  grant  it  to  fifty- four  cities  in  the  State  to  tinker 
as  they  see  fit? 

Now  the  mayors  of  the  State  have  been  referred  to  here  to-day  as  desiring 
this  and  meeting  in  convention  for  several  years  and  asking  for  home  rule; 
and  yet,  I  find  in  the  paper  this  morning  a  statement  from  Mayor  Cox, 
who  wrote,  according  to  the  paper,  and  he  is  quoted,  who  wrote  to  Senator 
Root,  the  President  of  this  Convention,  as  follows: 

"  We  submit  that  the  proposition  is  a  denial  rather  than  a  grant  of  home 
rule,  and  that  under  it  the  cities  of  the  State  would  be  in  an  infinitely 
worse  predicament  than  they  are  at  present.  Rather  than  submit  the  cities 
to  any  such  constitutional  proposition  as  is  proposed,  we  believe  that  the 
people  prefer  to  continue  as  they  have  until  such  time  as  an  enlightened 
Legislature  will  permit  them  to  express  their  opinion  on  a  genuine  "home 
rule  amendment." 

No,  do  you  think  you  are  going  to  satisfy  this  Mayors'  Conference,  do  you 
think  you  are  going  to  -satisfy  those  who  have  been  asking  for  home  rule  in 
the  city  of  New  York,  in  the  city  of  Buffalo  and  in  some  of  the  parts  of 
the  State?  No,  you  are  only  going  half  way.  We  will  not  dare  to  go  the 
full  way  because  we  ought  not  to  delegate  this  sovereignty  of  the  State  upon 
the  theory  that  at  some  time  we  can  take  it  back.  If  you  ever  provide  for  it  by 
constitutional  rule,  you  will  never  take  it  back.  And  when  you  come  to 
consider  the  slender  warrant  of  only  152,000  voters  in  this  State  asking  for 
this  Convention,  I  cannot  myself  see  that  there  is  such  a  tremendous  number 
of  "  home-rulers  "  in  this  State  who  feel  that  this  must  be  done  and  must 
be  done  at  once. 

Why,  then,  take  the  first  step?  Why  not  give  the  Legislature  credit  for 
having  meant  it  when  it  passed  the  law  of  1913  and  when  it  passed  a  com- 
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prehensive  home  rule  law  within  its  powers  at  that  timet  Why  not  strike 
the  shackles  from  the  Legislature  and  permit  it  to  delegate  its  legislative 
powers,  so  that  it  can  delegate  to  the  city  of  New  York,  if  it  desires,  even 
its  governmental  functions,  as  it  has  now,  practically,  so  far  as  the  health 
department  of  the  city  of  New  York  is  concerned?  The  State  Health  De- 
partment has  no  jurisdiction  over  the  city  of  New  York?  Why  not  permit 
the  Legislature  to  delegate  to  the  city  of  New  York  full  home  rule,  involving 
both  corporate  and  governmental  functions  because,  if  it  is  not  wisely  and 
prudently  administered  by  that  city,  it  can  be  taken  back  and  taken  back  in 
such  part  as  it  is  necessary  for  the  sovereignty  of  the  State  and  for  the 
welfare  of  the  city  of  New  York?  You  say  you  cannot  trust  the  legislative 
body.  I  say  to  you,  are  you  going  to  trust  the  common  councils  of  the  State 
and  yet  will  not  trust  the  Legislature  f  I  ask  you  to  think  for  one  moment 
of  the  consistency  of  the  State  and  the  common  councils  and  the  boards  of 
aldermen  of  this  State  and  say  then  whether  the  reputation  of  those  bodies 
has  entitled  them  to  this  greater  and  added  dignity. 

Mr.  C.  H.  Young  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Young. 

Mr.  C.  H.  Young  —  I  offer  the  following  amendment  and  ask  the  clerk  to 
read  the  same  and  will  then  attempt  to  explain  the  reason  for  it. 

The  Secretary  —  By  Mr.  C.  H.  Young:  Section  1,  page  2,  line  8,  strike  out 
"  incorporated  villages  or  to  all  cities  of  a  class  ", — 

Mr.  Wickersham  (interrupting)  — Will  the  Clerk  read  that  a  little  more 
slowly  ? 

The  Secretary  —  Page  2,  line  8,  strike  out  "  incorporated  villages  or  to 
nil  cities  of  a  class"  and  insert  in  its  place,  *^  cities  of  a  class  or  to  all  in- 
corporated villages." 

Mr.  C.  H.  Young  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Young. 

Mr.  C.  H.  Young  —  This  section  commences  with  a  reference  to  cities  and 
then  to  incorporated  villages.  It  ends  by  referring  to  cities  and  incorporated 
villages.  The  purpose  of  this  amendment  is  that  in  the  middle  it  refers  to 
incorporated  villages  and  cities  instead  of  to  citie^^  and  incorporated  villages, 
which  is  the  proper  form.    That  is  the  only  purpose  of  it. 

Mr.  M.  J.  O'Brien  —  Mr.  Chairman. 

The  Chairman  —  Mr.  O'Brien. 

Mr.  M.  J.  O'Brien  —  I  am  not  going  to  take  up  much  of  the  time  of  the 
Convention,  but,  after  listening  to  the  statements  made  by  Mr.  Hinman,  I  am 
afraid  that  all  of  us  will  get  into  such  a  mental  state  here  that  we  will  not 
appreciate  what  was  attempted  by  this  committee  and  what  they  have  already 
accomplished.  As  I  understand  his  argument,  he  has  proceeded  to  build  it  up 
on  the  theory  that  we  were  not  going  to  give  home  rule  to  the  cities,  and  he 
said,  among  other  things,  that  we  could  not  delegate  the  powers  that  the 
Legislature  has  because  they  are  powers  in  sovereignty.  Now  isn't  it  as  clear 
as  can  be  that  we  have  got  here  two  distinct  questions?  One  was  presented  by 
Mr.  Wickersham,  in  which  he  asks, —  and  I  ask  Mr.  Hinman  whether,  in  the 
argument  he  makes,  he  stands  here  for  giving  home  rule  as  asked  for  by  the 
people  in  the  different  cities  of  the  State,  or  whether  he  wants  to  have  it  in 
such  shape  that  we  will  go  on  under  what  we  have  had  in  the  past  by  an  at- 
tempt on  the  part  of  the  Legislature  —  to  do  what?  —  an  attempt  by  the  Legis- 
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lature  do  to  that  which  they  haven't  any  right  to  do.  Why,  if  it  were  not  that 
we  were  endeavoring  by  a  constitutional  amendment  to  give  the  power  to  the 
municipalities  to  manage  their  own  local  affairs  we  would  not  have  this 
report  of  this  committee.  One  splendid  thing  that  this  committee  has  done 
was  to  approach  the  subject  up  to  the  point  of  realizing  what  powors  it  was 
necessary  to  grant  in  order  to  remove  that  restriction  which  was  upon  the 
Legislature.  The  Legislature,  we  understand  perfectly  well,  is  powerless  to 
give  what  the  cities  are  demanding,  and  the  whole  purpose  of  this  amendment 
was  to  remove  those  restrictions.  In  the  very  opinion  from  which  Mr.  Hinman 
read,  from  the  Attorney-General,  the  whole  thing  is  very  clearly  set  forth,  but 
he  goes  along  and  says  that  the  CuUen  bill  of  1913  was  a  full  measure  of  home 
rule,  a  splendid  home  rule  bill,  which  no  doubt  would  have  been  acceptable 
to  every  city  in  the  State.  But  what  happened  to  it?  Why,  in  that  bill 
there  was  a  delegation  of  powers  which  belonged  to  the  State,  and  therefore  it 
fell  to  the  ground.  Let  me  instance  it  —  perhaps  that  is  the  best  way.  Take 
a  single  instance  in  connection  with  that  subject  of  the  delegation  of  powers. 
The  Attorney-General  in  this  opinion  and  all  the  judges  who  have  written  on 
the  subject  have  held,  very  properly,  that  when  you  come  to  the  legislative 
power  of  the  State,  it  must  be  exercised  by  the  Senate  and  Assembly.  Now 
when  you  come  to  give  what  the  cities  are  demanding,  what  is  the  right  to 
make  their  own  charters  and  therefore  amend  them,  that  of  course  is  a  dele- 
gation of  legislative  power.  Now  is  it  not  as  clear  as  anything  could  be  that 
no  city  in  this  State  can  ever  get  the  right  to  make  a  charter  or  to  amend  a 
charter  until  by  constitutional  provision  we  have  provided  that  that  power 
can  be  delegated  to  the  municipality? 

So  we  come  back  to  this  question,  how  do  we  want  to  give  the  cities  home 
rule  to  do  that  thing?  If  the  purpose  is  to  amend  the  laws  as  they  are, 
with  the  power  represented  by  the  sovereignty  of  the  State  in  the  Legislature, 
and  we  are  unwilling  to  allow  the  city  to  control  and  govern  in  their  own 
local  and  municipal  affairs,  then  we  have  got  a  clean-cut  line  which  the  gentle- 
men can  follow.  But  I  claim  that  if,  on  the  other  hand,  we  are  to  follow  what 
has  been  the  work  of  this  committee,  an  effort  to  give  genuine  home  rule 
which  shall  include  the  right  to  make  their  own  charters,  then  you  have  got 
to  have  a  constitutional  provision,  because  that  constitutional  provision 
will  do  away  with  the  restrictions  that  are  now  imposed  upon  all.  Legis- 
lature and  citizens  alike,  to  take  up  this  question  of  municipal  government 
and  handle  it  after  their  own  needs  and  in  accordance  with  their  best 
judgment. 

Now  I  am  not  going  to  prolong  the  argument.  That  thing  has  been  very 
fully  set  forth  in  the  opinion  of  the  Attorney-General  from  which  Mr. 
Hinman  read  a  portion.  He  said  in  regard  to  this  Cullen  bill:  "It  is 
proper,  however,  to  say  that  before  a  perfect  home  rule  bill  can  be  passed 
by  the  legislature  there  must  be,  or  at  least  there  should  be,  an  amendment 
to  the  State  Constitution  so  as  to  remove  the  apparent  limitations  upon 
the  Legislature  in  respect  to  granting  powers  to  cities.  There  is  no  reason 
why  cities  should  not  be  given  the  right  to  make  ordinances  in  respect  to 
purely  municipal  affairs,  to  change  their  form  of  government,  to  change 
their  method  of  selecting  city  officials,  to  combine  or  divide  the  powers  of 
municipal  bodies,  and  to  regulate  the  control  of  municipal  power  generally.'* 

Of   course,   it  is   conceded   that,  without  a   constitutional   provision,  thej 
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Legislature  cannot  delegate  that  power.  So  I  submit,  Mr.  Chairman,  that 
we  are  considering  this  question,  as  suggested  this  morning  by  Mr.  Latson, 
who  was  running  along  on  the  same  lines,  whose  mind  was  tending  in  that 
direction.  He  said  he  did  not  know  what  was  meant  by  home  rule.  I  am 
stating  to  him  what  I  understand  the  -people  want  who  are  fisking  for  home 
rule.  It  is  a  right  to  govern  their  own  local  affairs,  and  they  cannot  govern 
their  own  local  affairs.  They  never  can  make  charters  of  their  own  until 
there  is  a  constitutional  provision  which  will  undoubtedly  take  away  some 
of  the  powers  heretofore  exercised  by  the  State  through  the  Legislature,  so 
that  they  can  look  after  their  own  affairs.  Tliat,  as  I  say,  is  the  question 
and  if  we  keep  there  we  will  avoid  at  least  confusion  of  thought  and  those 
who  are  for  home  rule  as  it  is  sought  here  will  be  on  one  side  and  those 
who  are  opposed  to  the  State  releasing  any  of  its  power  which  it  now  has 
vested  in  the  Legislature  will  be  on  the  other  side  of  the  question.  That 
will  be  the  line  of  demarcation. 

Mr.  Wiggins  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Wiggins. 

Mr.  Wiggins  —  I  want  to  inquire  of  Judge  O'Brien  whether  the  view  as 
expressed  by  him  is  that  if  the  restriction  were  removed  from  the  Constitu- 
tion which  prohibits  the  Legislature  from  delegating  powers  to  cities,  that 
would  meet  the  contention  which  he  makes. 

Mr.  M.  J.  O^Brien  —  It  would. 

Mr.  Wiggins  —  Then  the  removal  of  the  restriction  preventing  the  Legis- 
lature from  delegating  its  powers  to  cities  would  satisfy  that  measure  of 
home  rule  which  you  have  in  mind? 

Mr  M.  J.  O'Brien  —  Surely.     It  goes  one  step  farther. 

Mr.  Marshall  —  Mr.  Chairman,  I  do  not  believe  that  after  these  several 
political  parties  have  agreed  that  there  shall  be  granted  to  the  several  cities 
of  the  State  a  measure  of  home  rule,  they  would  be  satisfied  with  a  mere 
declaration  that  the  Legislature  may  delegate  certain  powers  to  the  city, 
leaving  it  optional  with  the  Legislature  to  confer  upon  selected  cities  the 
right  of  home  rule,  the  selection  being  not  that  of  the  cities  themselves,  but 
of  the  Legislature. 

Mr.  M.  J.  O'Brien  (interrupting)  — I  did  not  get  Mr.  Wiggins*  question. 
Of  course,  those  who  are  in  favor  of  home  rule  want  it  in  the  fundamental 
law;  that  is  the  reason  this  proposal  is  made  and  that  is  the  purpose  of  this 
report  of  the  committee. 

Mr.  Marshall  —  The  fact  that  there  are  fifty-four  cities  in  the  State  and 
that  those  fifty-four  cities  might  enact  laws,  some  or  all  of  which  might  in 
time  have  to  be  passed  upon  by  the  Legislature  under  the  power  of  nullifica- 
tion or  otherwise,  does  not  affect  the  question.  To-day  the  Legislature  deals 
with  respect  to  these  fifty-four  cities  sometimes  without  their  request  and 
sometimes  at  the  request  of  certain  interests  in  those  localities  without 
action  or  concurrence  by  the  people  of  the  localities  or  by  those  who  are 
in  authority  in  those  localities.  This  provision  or  a  similar  provision,  if 
adopted,  would  not  lead  to  more  legislation  than  we  now  have.  It  would 
only  mean  that  the  initiation  and  responsibility  would  rest  upon  the  munici- 
palities themselves  and  their  people  rather  than  upon  the  Legislature.  At 
all  events,  there  cannot  be  that  shifting  of  responsibility  which  now  exists. 
We  now  find  that  the  Legislature  points  to  the  municipal  authorities  and 
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says:  "You  are  responsible",  and  the  municipal  authorities  refer  to  the 
Legislature  and  say :  "  You  are  responsible  ",  with  the  consequence  that  the 
people  are  mystified,  and  really  do  not  know,  in  fact,  who  is  responsible. 

Municipal  home  rule,  if  it  means  anything  at  all,  means  local  self-govern- 
ment with  responsibility  upon  the  locality.  It  will  have  made  its  bed  and 
it  will  be  obliged  to  lie  in  it  if  that  bed  is  uncomfortably  made,  and  the 
people  of  the  municipality  will  know  how  to  deal  with  the  situation  if  they 
find  that  they  have  had  imposed  upon  them  by  their  own  authorities  or  by 
their  own  action  legislation  which  is  contrary  to  the  welfare  of  the  munic- 
ipality. 

Now  I  am  in  favor  of  home  rule  that  means  real  home  rule  and  not  imitation 
home  rule,  and  I  am  satisfied  that  the  conmiittee  that  has  proposed  this 
measure  is  imited  in  a  desire  to  give  home  rule.  What  it  means,  however; 
how  that  is  to  be  accomplished,  however,  is,  I  regret  to  say,  a  matter  of 
doubt  in  the  minds  of  many  of  those  who  have  read  this  article  with  great 
care.  There  have  been  developed  three  schools  of  interpretation  in  the  com- 
mittee'  itself  with  respect  to  the  language  which  has  been  employed  in  this 
article,  especially  in  section  4,  as  to  what  constitutes  the  powers  of  the 
municipality  in  regard  to  the  subject  of  legislation.  Now  if  any  law  is  so 
drafted  that  it  is  not  only  ambiguous  but  has  many  meanings,  not  only 
that  it  may  mean  one  of  two  things  but  that  it  may  mean  one  of  three  or 
more  things,  then  it  is  high  time  that,  while  we  still  have  an  opportunity  to 
deal  with  the  bill,  that  doubt  should  be  silenced  once  and  for  all.  I  am 
confident  that  the  English  language  still  possesses  sufficient  clearness  and 
elasticity  and  sufficient  vocabulary  to  make  it  possible  to  make  clear  what 
those  who  draft  a  law,  and  especially  a  constitutionaPprovision,  intend  to 
accomplish  by  means  of  it. 

Now,  Mr.  O'Brian,  a  member  of  the  Committee,  says  that,  according  to  his 
interpretation,  the  power  given  to  a  municipality,  or  to  the  people  of  a 
municipality  to  frame  and  to  amend  charters  is  limited  and  confined  to  such 
matters  as  relate  to  the  property,  business  or  local  affairs  of  the  munici- 
pality. That  is  my  interpretation  of  the  provision.  Mr.  Low  says  that  it 
was  his  imderstanding  that  the  right  of  revision  and  amendment  extended 
not  only  to  the  subject  of  property,  business  and  local  affairs  but  also  to 
the  general  subject  of  the  government  of  the  municipality.  That,  I  claim, 
is  an  inadmissible  interpretation.  Mr.  Sanders,  from  the  committee,  says 
that,  so  far  as  the  subject  of  government  is  concerned,  the  power  of  amend- 
ment and  revision  by  the  Legislature  and  by  the  people  of  the  municipality 
or  the  municipal  authorities  is  concurrent.  I  find  no  language  which  would 
permit  such  an  interpretation. 

Now,  let  me  refer  to  the  language  of  this  measure  to  indicate  why  I 
believe  that  Mr.  0*Brian's  interpretation  is  correct  and  that  of  the  other 
gentlemen  is  incorrect.  In  section  3  we  find  the  general  provision  that 
"  laws  relating  to  the  government  of  cities  and  applying  to  less  than  all 
the  cities  of  the  State  without  classification  or  distinction  and  not  within 
the  powers  granted  to  cities  by  this  article  are  defined  for  the  purpose  of 
this  section  as  special  city  laws."  Then  provision  is  made  as  to  how  such 
special  city  laws  shall  be  passed  and  to  re-enact  the  suspensive  veto  pro- 
vision contained  in  our  present  Constitution.     It  is  to  be  seen  there  that 
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that  deals  with  laws  relating  to  the  government  of  cities  in  the  broadest 
and  most  imlimited  terms  —  absolute  power  as  to  government. 

Now  we  come  to  section  4  which  deals  with  the  exclusive  powers  of  cities 
and  that  provides  that,  "  every  city  shall  have  exclusive  power  to  manage, 
regulate  and  control  its  own  property,  business  and  local  affairs".  You  will 
note  that  the  word  '^  government ''  is  in  no  manner  specified.  That  is  the 
clause  in  section  4  which  constitutes  the  grant  of  power,  the  exclusive  power 
to  the  city  to  deal  with  the  subject  of  property,  business  and  local  affairs 
as  contradistinguished  from  government  of  cities  which  is  dealt  with  in  the 
previous  section.  Now  it  continues :  "  Such  power  shall  be  deemed  to 
include  among  others"  (a).  Then  in  subdivision  "a"  are  mentioned  certain 
powers  which  necessarily  deal  not  with  the  subject  of  government  but  with 
property,  business  and  local  affairs.  At  all  events,  even  if  in  some  aspect  of 
them  they  may  differ  with  matters  of  local  government,  they  certainly  are 
not  intended,  so  far  as  I  can  see  from  this  section,  to  confer  any  original 
power  of  government  upon  any  city.  It  may  perhaps  be  that  through  an 
erroneous  specification  matters  which  have  something  to  do  with  govern- 
ment may  be  intermingled  with  matters  which  are  there  referred  to  and  which 
deal  with  local  affairs. 

Now,  turning  to  subdivision  **  b  ",  which  treats  of  the  subject  of  the  amend- 
ment of  charters  or  of  any  local  or  special  laws  relating  to  cities,  which  is, 
"The  power,  as  hereinafter  provided,  to  amend  its  charter  or  any  local  or 
special  law  " —  as  to  what  ?  Not  with  respect  to  government,  but  as  to  prop- 
erty, business  or  local  affairs.  Having  thus  introduced  the  subject,  there  is 
a  carefully  worked-out  method  of  exercising  —  what  ?  Full  power  to  deal  with 
the  amendment  of  charters  and  local  and  special  laws  relating  to  those  specific 
cities,  namely,  the  property,  business  and  local  affairs  of  the  city,  in  no 
manner  referring  to  government. 

In  order  to  make  "  assurance  doubly  sure  ",  the  draftsmen  of  this  provision 
have  so  carefully  riveted  themselves  to  the  idea  of  laws  affecting  property, 
business  or  local  affairs,  as  distinguished  from  those  of  government,  that 
on  page  6,  line  4,  there  is  a  distinct  specification  that  the  legislative  authori- 
ties of  the  city  may  enact  amendments  to  the  charter  or  to  any  special  or 
local  laws  affecting  the  property,  business  or  local  affairs  of  the  city,  being 
silent  on  the  subject  of  government. 

Mr.  Franchot  —  iMr.  Chairman. 

The  Chairman  —  Mr.  Franchot. 

Mr.  Franchot  —  Will  the  gentleman  yield  ? 

Mr.  Marshall  —  Certainly. 

'Mr.  Franchot  —  Is  it  your  opinion  that  the  words  on  page  5,  line  4, 
**  relating  to  its  property,  business  or  local  affairs  ",  or  rather,  whether  the 
adjective  or  participle  "  relating "  qualifies  the  word  "  charter "  as  well  as 
qualifying  the  word  "  law  "  ? 

Mr.  Marshall  —  I  think  it  qualifies  both.  I  cannot  read  it  in  any  other 
way  but  as  qualifying  both  of  the  antecedents. 

Mr.  Franchot  —  If  it  was  intended  that  it  should  qualify  —  if  the  delegate 
will  yield  again? 

The  Chairman — 'Mr.  Franchot. 

Mr.  Franchot  —  If  it  was  intended  that  it  should  qualify  "  charter  ",  would 
you  think  it  was  appropriate  lanccuage  if  it  should  read  this  way,  omitting 
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any  reference  to  a  special  law :  "  The  power,  as  hereinafter  provided,  to  amend 
its  charter  relating  to  its  property,  business  or  local  affairs  "  ? 

Mr.  Marshall  —  I  am  merely  pointing  out  the  difficulties  of  interpretation 
which  present  themselves  to  one  who  is  not  a  foe  of  this  proposition,  but  one 
who  is  a  friend  of  the  general  idea,  and  to  indicate  the  thoughts  that  arise 
in  me. 

Mr.  Sanders  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Sanders. 

Mr.  Sanders  —  Does  the  gentleman  yield? 

Mr.  Marshall  —  Yes,  sir. 

Mr.  Sanders  —  I  would  like  to  observe  at  this  point  in  your  argument  that 
the  sentence  which  begins  on  line  4  of  page  6,  to  which  you  have  called  at- 
tention, which  you  have  mentioned  as  being  limited  to  granting  power  to 
amend  a  charter  or  any  special  or  local  law  affecting  the  property,  business 
or  local  affairs  of  a  city,  is  not  like  the  sentence  at  the  commencement  of 
the  third  paragraph  of  page  5,  which  gives  authority!  generally  to  revise  a 
city  charter.     There  is  no  limitation  there. 

Mr.  Marshall  —  The  trouble  I  find  there  is  that  the  business  end  of  that 
section,  if  I  may  so  call  it,  that  clause,  as  well  as  the  clause  on  page  '5,  to 
which  you  have  called  attention  —  that  which  strikes  the  charter  between 
the  eyes  is  the  reference  to  "  property,  business  or  local  affairs  ",  and  it  main- 
tains an  absolute,  deadly  silence  on  the  subject  of  government. 

Mr.  Wickersham  —  Mr.  Chairman,  will  the  gentleman  yield? 

Mr.  Marshall  —  Certainly. 

Mr.  Wickersham  —  Mr.  Marshall,  when  you  speak  of  the  management  or 
conduct  of  local  affairs,  does  not  that  necessarily  include  municipal 
government? 

Mr.  Marshall  —  I  don't  think  so. 

Mr.  Wickersham  —  Then,  as  you  interpret  this,  you  mean  to  say  that  the 
Committee  has  not  granted,  by  this  grant  of  power  to  the  cities,  the  power 
to  conduct  their  own  municipal  government? 

Mr.  Marshall  —  I  should  say  that  it  is  left  in  great  doubt.  We  are,  like 
Maliomefs  coffin,  suspended  in  mid  air  for  the  reason  that  you  must  give 
effect  to  the  word  **  government "  as  used  in  section  three,  in  contradistinc- 
tion with  the  other  three  words  which  are  used  in  section  four.  The  word 
"government",  finding  its  lodgment  and  its  home  in  section  three  only  and 
not  being  once  referred  to  in  section  four,  it  seems  to  me  that  the  framers  of 
this  section  have  created  a  manifest  point  of  distinction  and  of  cleavage 
between  those  ideas  which  are  comprehended  in  the  word  "government", 
and  the  ideas,  whatever  they  may  be,  which  are  comprehended  in  the  terms 
"  property,  business  or  local  affairs." 

Mr.  Wickersham  —  Will  the  gentleman  yield  for  one  further  question? 

Mr.  Marshall  —  Certainly. 

Mr.  Wickersham — Mr.  Marshall,  you  understand,  do  you  not,  that  it  was 
the  intention  of  the  Committee,  however  imperfectly  expressed,  to  confer 
powers  of  local  government  on  cities? 

Mr.  Marshall  —  I  have  heard  it  so  stated,  and  I  take  it  for  granted,  and 
I  should  certainly  think  it  would  be  a  most  inexcusable  mistake  if  that  had 
not  been  the  intention  of  the  Committee.  I  am  not  here  suggesting  for  a 
moment  that  that  idea  should  not  find  expression  in  this  clause.     My  con- 
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tention  is  that  the  expression  of  that  idea  should  be  so  clear  that  he  who 
runs  may  read.  I  do  not  desire  to  have  a  matter  of  this  importance  pass 
muster  in  a  Constitutional  Convention,  and  find  the  Court  of  Appeals,  when 
it  comes  to  deal  with  this  subject  in  the  position  of  having  a  chronic  head- 
ache before  it  can  determine  what  was  intended  by  the  framers  of  this  pro- 
vision. 

Mr.  Byrne  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Byrne. 

Mr.  Byrne  —  Will  the  gentleman  yield  for  a  question? 

Mr.  Marshall  —  Certainly. 

Mr.  Byrne  —  When  the  amendment  uses  or  makes  use  of  the  word  "  gov- 
ernmenf  in  section  three,  isn't  that  a  suitable  term  when  it  is  going  to  be 
applied  to  the  government  of  all  the  cities  of  the  State;  and  then,  later  on, 
when  it  comes  to  point  out  the  powers  of  a  particular  city,  it  says  it  shall 
have  power  to  do  what?     I  have  not  my  glasses  — 

Mr.  Marshall  —  The  trouble  with  Mr.  Byrne*s  question  is  that  it  is  answered 
by  the  language  to  which  he  has  referred.  And  that  is,  **  laws  relating  to 
the  government  of  cities  and  applying  to  less  than  all  the  cities  of  the  state  ". 
Therefore,  that  word  "  government "  may  not  have  that  broad  signification 
as  applying  to  all  cities,  because  this  here  refers  to  government  of  less  than 
all  the  cities  — 

Mr.  Byrne  —  W^ill  the  gentleman  yield  again?  I  have  not  finished  my 
question.  Do  you  hold,  then,  that  by  the  use  of  the  words,  "  Every  city 
shall  have  exclusive  power  to  manage,  regulate  and  control  its  own  property, 
business  and  local  affairs  ",  that  was  not  giving  to  the  city  any  powers  of 
government? 

Mr.  Marshall  —  That  is  the  very  point  I  am  addressing  my  remarks  to. 
I  say  it  may  have  been  intended  to  have  given  power  to  the  government,  but 
it  has  not  been  done  so  clearly  but  that  a  very  serious  question  of  interpre- 
tation has  arisen. 

Mr.  D.  NicoU  —  Will  the  gentleman  yield? 

Mr.  Marshall  —  Yes,  I  will  be  very  glad  to. 

Mr.  D.  NicoU  —  Now,  the  power  is  given  here  to  amend  its  charter.  What 
is  a  charter?  A  plan  of  government.  And  when  the  power  is  given  to  amend 
a  charter,  what  can  it  he  except  lo  amend  its  plan  of  government? 

Mr.  Marshall  —  May  I  —  is  that  the  full  question,  Mr.  Nicoll? 

Mr.  D.  Nicoll  —  That  is  the  question. 

Mr.  Marshall  —  That  is  followed  by  the  words  "relating  to  its  property, 
business  or  local  affairs  ".     It  says  nothing  on  the  subject  of  government. 

Mr.  D.  Nicoll  —  The  charter  must  include  the  whole  plan  of  government, 
the  Board  of  Aldermen,  the  Board  of  Estimate,  and  the  Common  Council,  the 
different  departments.     What  else  does  it  provide  for? 

Mr.  Marshall  —  It  may  also  refer  to  matters  relating  to  State  functions. 
And  you  must  differentiate.  I  wish  to  emphasize  this  —  I  merely  say  this 
to  the  gentlemen  of  the  Cities  Committee  —  I  wish  to  emphasize  the  idea  that 
I  am  merely  pointing  out  this  unfortunateness  of  language,  this  apparent 
omission  to  say  just  exactly  what  you  mean  in  so  many  words. 

Mr.  Latson  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Latson. 
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Mr.  Latson  —  Will  the  gentleman  yield  for  a  moment  —  long  enough  to 
permit  me  to  say  I  believe  I  can  make  it  evident  what  the  Committee  meant? 

Mr.  Marshall  —  I  think  I  know  what  the  Committee  meant. 

Mr.  Latson  —  Mr.  Chairman,  if  the  gentleman  will  yield,  I  wish  only  to  say 
that  the  faultiness  of  language  wherever  it  may  occur  is  attributable  to  a 
condition  of  affairs  that  must  be  apparent  when  constitutional  language  is 
sought  to  be  framed  by  the  contribution  of  many  men  around  the  table. 

Mr.  Marshall  —  In  other  words  — 

Mr.  Latson  —  If  the  gentleman  would  care  to  have  me  demonstrate  to  him 
in  a  few  words  the  true  meaning  of  the  Committee,  I  can  do  so. 

Mr.  Marshall  —  I  think  that  we  heard  your  explanation  as  to  that  this 
morning,  Mr.  Latson,  and  it  is  entirely  satisfactory  to  me,  at  least,  to  know 
what  the  Committee  intended,  but  if  the  gentleman  wishes  to  suggest  that 
you  can  frame  a  Constitution  by  means  of  a  shovel,  I  certainly  take  exception 
to  that  method  of  preparing  a  Constitution.  Words  must  be  used  with  great 
care  and  in  such  a  way  that  they  do  not  make  trouble  and  ambiguity. 

Mr.  Latson  —  Will  the  gentleman  yield?  I  fear  the  gentleman  either  must 
misapprehend  the  force  of  my  remark  —  the  Committee  has  sought  to  bring 
before  this  Convention  certain  propositions  and  I  think,  as  I  have  stated,  that 
the  Committee  do  not  feel  that  the  proposition  of  constitutional  language  has 
yet  been  arrived  at,  and  I  have  sought  only  in  my  request  that  the  gentle- 
man yield  to  me  for  a  moment,  to  make  clear  what  the  purpose  was,  without 
addressing  myself  to  the  precision  of  language. 

Mr.  Marshall  —  I  think  I  understand  what  the  purpose  of  some  members 
of  the  Committee  was. 

Mr.  Latson  —  This  particular  language  I  have  not  spoken  of. 

Mr.  Marshall  —  I  prefer  the  0*Brian  school  of  interpretation  to  the 
other  two  schools. 

A  Delegate  —  Seventeen. 

Mr.  Marshall  —  Well,  not  seventeen.    At  least  I  have  heard  of  three. 

Now,  all  that  I  have  said  on  that  subject  is  merely  in  the  direction  of  a 
suggestion  that  this  language  can  be  made  clear  and  the  hope  that  it  will  be 
made  clear. 

Now,  coming  to  the  subject  which  I  suggested  in  my  question  to  Mr.  Wicker- 
sham  while  he  had  the  floor,  as  a  differentiation  with  respect  to  governmental 
powers  between  those  which  relate  to  the  exercise  of  a  State  function  and 
those  which  relate  to  a  local  or  municipal  function,  and  which  I  think  may 
be  found  to  be  a  workable  theory. 

I  wish  again  to  refer  to  the  decision  of  Mr.  Justice  Woodward  in  McGrath 
V.  Grout,  in  69  Appellate  Division,  p.  320,  where  he  pays  a  rare  and  most 
unusual  compliment  to  a  private  citizen  in  quoting  in  the  course  of  his  opinion 
the  opinions  —  the  views  of  that  private  citizen.  I  think  Mr.  Low  will  be 
interested  in  hearing  these  remarks.  He  says,  referring  to  the  debate  in  the 
Constitutional  Convention  of  1894,  that  "Mr.  Johnson  then  called  attention 
to  the  written  opinion  of  Mr.  Seth  Low  upon  the  question  of  the  line  of 
demarcation  between  matters  that  pertain  to  the  municipality  and  those 
which  are  of  the  sovereignty  of  the  State,  and  added :  *  So  that  our  simple 
proposition  here  is  that  we  should  give  a  certain  degree  of  municipal  inde- 
pendence as  to  matters  purely  of  the  city,  as  to  that  which  does  not  interest 
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the  community  outeide.  I  will  state  the  distinction  a  little  further.  !Barlier 
I  have  referred  to  the  facts  of  election  as  being  a  State  function  *  *  * 
The  question  of  election,  the  question  of  education,  the  question  of  health, 
the  question  of  police,  it  seems,  certainly  are  matters  as  to  which  the  vital 
concern  is  in  the  State.' " 

Now  there  is  a  recognition  in  clear  language  of  this  line  of  demarcation. 
I  think  that  the  time  has  come  when  we  may,  with  profit  to  the  State  ajid  to 
the  municipality,  recognize  that  line  of  demarcation  in  the  Constitution  and 
make  that  the  basis  of  a  solution  of  this  controversy  which  has  long  obtained 
with  respect  to  the  overlapping  of  the  State  and  municipal  functions.  We 
can,  by  preserving  that  clean-cut  distinction  in  the  Constitution,  deal  in  a 
satisfactory  manner,  I  trust,  with  this  entire  subject  of  home  rule,  retaining 
to  the  State  that  which  is  the  State's,  and  giving  to  the  mimicipality  that 
which  is  of  the  municipality. 

Mr.  Wagner  —  Mr.  Chairman. 

Mr.  Franchot  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Wagner. 

Mr.  Wagner  —  Will  the  delegate  yield  for  a  question? 

Mr.  Marshall  —  Certainly. 

Mr.  Wagner  —  Then,  under  your  interpretation  of  this  provision,  all  legis- 
lation which  affects  in  any  way  the  government  of  a  municipality  must  origi- 
nate in  the  Legislature? 

Mr.  Marshall  —  No.  No.  Just  the  contrary.  My  idea  is  that  the  per- 
missible distinction  would  be  that  in  those  matters  — 

Mr.  Wagner  —  No;  I  am  saying  your  interpretation  of  the  — 

Mr.  Marshall — As  it  now  reads. 

Mr.  Wagner  —  of  the  proposal  as  it  now  reads. 

Mr.  Marshall  —  My  interpretation  of  the  proposal  as  it  now  reads  is  that 
the  only  permissible  view  to  be  taken  of  the  language  is  that  it  requires 
all  matters  relating  to  the  government  of  the  municipality,  they  must  origi- 
nate with  the  Legislature. 

Mr.  Wagner  —  I  did  not  understand  you  agreed  with  the  interpretation 
by  Mr. — 

Mr.  Marshall  — O'Brian? 

Mr.  Wagner  —  Mr.  J.  L.  O'Brian.    That  is  precisely  his  — 

Mr.  Marshall  —  I  did  not  understand  that  he  went  quite  so  far. 

Mr.  Wagner  —  Oh,  yes;  that  is  his  interpretation. 

Mr.  Marshall  —  Whereas,  that  of  Mr.  Low  is  that  it  does  not  go  so  far, 
out  that  it  does  in  respect  to  the  amendment  of  charters,  etc.,  in  the  revision 
of  the  charter,  permit  a  new  charter  or  a  revision  of  the  charter  or  an  amend- 
ment to  the  charter  as  to  matters  of  government  as  well,  dealing  with  the 
subject  of  government  in  its  broadest  sense,  whereas,  as  I  have  already  in- 
dicated, another  gentleman  of  the  Committee,  Mr.  Sanders,  believes  that 
the  powers  with  regard  to  government  are  concurrent. 

Mr.  Franchot  —  Mr.   Chairman. 

Mr.  Wagner  —  That  would  give  the  city  no  home  rule. 

Mr.  Marshall  —  That  would  give  the  city  very  poor  home  rule  with  regard 
to  property  and  local  affairs. 

The  Chairman  —  Mr.  Franchot. 
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Mr.  Franchot  —  I  should  like  to  ask  a  question — ^to  hark  back  to  what 
you  were  saying  before  Mr.  Wagner  asked  his  question,  with  respect  to  the 
defining  of  the  line  of  demarcation  between  those  matters  which  this  Con- 
vention sees  fit  to  confer  upon  cities  and  those  matters  which  it  will  intend 
to  reserve  to  the  State,  and  to  ask  you  whether  you  had  in  mind,  in  referring 
to  the  possibility  of  such  definition,  the  possibility  of  doing  it  in  any  other 
than  concrete  language,  that  is,  by  concrete  reference  to  the  particular  powers 
which  are  doubtful  and  those  only? 

Mr.  Marshall  —  You  mean  by  enumeration? 

Mr.  Franchot  —  No  —  if  you  will  permit  me  to  explain  what  I  mean :  As  to 
contradistinguished  from  enumeration  of  powers  given  to  the  city  or  powers 
reserved  to  the  Legislature;  as  contradistinguished  from  such  enumeration, 
the  picking  out  of  the  particular  questions  of  doubt  which  experience  has 
demonstrated  must  arise,  and  by  appropriate  language  clearly  negativing 
any  attempt  wholly  to  enumerate  and  define  those  particular  doubtful 
questions. 

Mr.  Marshall  —  There  are  two  methods  of  accomplishing  that:  Either  in 
some  such  form  as  you  have  suggested,  or  by  using  language  which  is  broad 
and  at  the  same  time  comprehensive,  indicating  if  possible  this  distinction  in 
so  many  words,  possibly,  as  between  State  functions  of  government  which 
are  well  understood  —  which  is  a  well  understood  idea,  and  those  which  do 
not  involve  the  exercise  of  State  functions,  as  using  the  word  "  local "  or 
"  municipal "  functions. 

Now  for  the  moment  I  am  inclined  to  the  latter  method,  but  I  file  a  caveat 
immediately  against  being  held  in  that  particular  form  of  language,  until  I 
have  given  it  a  little  better  inspection  and  analysis. 

Mr.  Quigg  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  moment  ? 

Mr.  Marshall  —  Certainly. 

Mr.  Quigg  —  If  the  word  "  government  '*  were  put  in,  what  in  your  opinion 
would  remain  of  the  sovereignty  of  the  State? 

Mr.  Marshall  —  If  the  word  "government"  would  be  put  in  Section  4? 

Mr.  Quigg  —  Yes. 

Mr.  Marshall  —  I  fear  nothing  would  be  left  to  the  government  of  the 
State,  if  it  were  there  without  limitation  or  qualification,  I  mean  by  that, 
the  word  "  government  *'  alone. 

Mr.  Wickersham  —  Well,  that  was  not  Mr.  Quigg's  question,  if  I  under- 
stand it. 

Mr.  Marshall  —  May  I  state  what  I  understood  Mr.  Quigg's  question  to  be: 
That  if  in  Section  4  there  were  added  to  the  words  "  property,  business  and 
local  affairs  "  the  word  "  government ",  well,  then,  there  would  be  nothing  left 
to  the  State. 

Mr.  Quigg  —  What  would  then  remain  of  the  State's  sovereignty? 

Mr.  Marshall  —  If  that  stood  alone,  I  am  inclined  to  think  that  it  would 
cover  every  function  of  government  and  would  be  all-embracing.  But,  of 
course,  it  might  be  modified  by  other  phraseology  in  Section  3,  or  some  other 
section,  which  might  cut  down  that  universal  grant  of  power. 

Mr.  Quigg  —  Does  the  gentleman  see  that  language  in  Section  3,  as  it  now 

stands  ? 

Mr.  Marshall  —  As  I  behold  Section  3,  as  it  now  stands,  I  see  only  that 
the  power  to  deal  with  the  government  of  cities  is  vested  solely  in  the  Legis- 
lature. 
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Mr.  Wickersham  —  Mr.  Chairman,  if  the  gentleman  will  yield,  I  proposed 
an  amendment,  Mr.  Marshall,  an  amendment  to  line  14  of  Section  4,  which 
would  make  it  read :  "  Each  and  every  city  shall  have  exclusive  power  to 
manage,  regulate  and  control  its  own  local  government,  property  and  affairs/' 

Mr.  Marshall  —  I  recognize  in  that  a  very  distinct  improvement  upon  the 
language  employed  in  the  measure,  as  reported  by  the  Committee. 

Mr.  Wickersham  —  Mr.  Chairman,  I  had  not  finished  my  question.  I  was 
intending  thereby  to  make  clear  the  meaning  which  I  read,  I  do  not  agree 
with  your  interpretation  at  all.  With  all  due  respect  to  your  superior 
capacity  as  an  interpreter  of  statutes  and  constitutions,  I  think  it  a  very 
forced  and  strained  and  impossible  construction.     (Laughter.) 

Mr.  Marshall  —  Well,  I  have  good  company. 

Mr.  Wickersham  —  You  understand,  Mr.  Marshall,  I  speak  with  entire 
respect;  but  in  other  words,  I  do  not  suppose  for  a  moment  that  if  a  munici- 
pality is  given  power  to  manage  its  own  property,  business  and  local  affairs, 
it  is  without  the  powers  of  self-government  which  go  with  the  management  and 
control,  and  which  are  a  vehicle  for  the  management  of  its  local  affairs.  But 
the  mere  fact  that  a  gentleman  of  your  eminence  raises  the  objection,  is 
abundant  reason  for  recasting  the  language  so  as  to  avoid  yourself,  in  the 
future,  or  some  other  gentleman  of  like  eminence,  making  the  criticism,  and 
what  I  sought  by  that  amendment  was  to  bring  out  clearly  what  I  understand 
it  was  the  intention  of  the  Committee  to  grant.  Now  I  take  it  you  will 
agree  with  me  that  unless  the  city  is  given  powers  of  local  government,  it 
has  got  nothing. 

Mr.  Marshall  —  I  agree  with  you;  without  some  such  power  the  whole 
thing  would  be  a  snare  and  a  delusion. 

Mr.  Wickersham  —  Therefore  it  becomes,  doesn't  it,  simply  a  question  of 
framing  language  appropriate  to  give  that  grant  and  retain  the  sovereignty 
of  the  State? 

Mr.  Marshall  —  My  remarks  have  been  directed  to  that  subject  and  I 
merely  suggest  that  the  words  "  local  government "  as  you  have  proposed 
them  in  your  amendment  this  morning,  are  entirely  satisfactory.  Perhaps 
"  municipal  government ",  if  you  please,  but  "  local  government "  meets  my 
thought  and  my  ideas.  But  in  sharp  contrast  to  that  I  think  it  also  neces- 
sary in  Section  3  to  make  it  clear  that  so  far  as  the  exercise  of  State  func- 
tions is  concerned,  these  governmental  functions  must  be  preserved  by  the 
State  in  the  manner  prescribed  in  Section  3  subject  to  the  exercise  of  the 

suspensive  veto. 

Mr.  Wickersham  —  Mr.  Chairman,  if  I  may  say  so,  I  quite  agree  with  that. 

Mr.  E.  N.  Smith  —  The  use  of  the  words  "  local  government ",  is  not  that 
susceptible  to  the  interpretation  "  within  the  locality  ?  " 

Mr.  Marshall  —  I  think  not. 

Mr.  E.  N.  Smith  —  Should  not  it  be  government  as  to  its  local  affairs  ? 

Mr.  Marshall  —  We  have  the  words  "local  affairs".  Mr.  Wickersham'a 
amendment  was  "  local  government,  property  and  affairs." 

Mr.  D.  Nicoll  —  Mr.  Chairman,  will  the  gentleman  yield? 

Mr.    Marshall  —  Certainly. 

Mr.  D.  Nicoll  —  I  made  a  motion  to  amend  section  4,  on  Saturday  last, 
by  including  the  word  "government."  "Government"  pure  and  simple, 
without  any  modification. 


2063 

I  understood  you  to  say  that  that  would  be  a  surrender  by  the  State  to 
the  city  of  the  sovereignty  of  the  State.    Did  you  mean  that? 

Mr.  Marshall  —  If  you  do  not  qualify  the  word  "government"  as  used 
in  section  4,  if  it  is  without  any  qualifying  phrase,  then  the  permissible  and 
I  think  the  only  interpretation  that  could  be  given  to  the  language  would 
be  the  surrender  of  sovereignty  with  regard  to  the  whole  subject  of  muni- 
cipal government  and  matters  pertaining  to  municipal  government,  to  the 
locality;  it  would  be  complete. 

Mr.  D.  NicoU  —  No,  no;  he  asked  you  whether  or  not  that  would  be  a 
grant  of  power,  of  State  sovereignty  to  the  municipality,  and  you  answered 
yes.     You  certainly  answered  that? 

Mr.  Marshall  —  I  mean  to  say,  if  you  deal  with  the  whole  subject  of 
government  as  one  entire  thing,  without  qualification,  that  the  granting  to 
the  cities  in  the  following  language :  "  every  city  shall  have  exclusive  power 
to  regulate,  manage  and  control  its  own  government,  property,  business  and 
local  aflfairs",  it  would  lead  to  the  conclusion  that  the  entire  subject  of 
government  is  conferred  upon  the  locality. 

Mr.  D.  NicoU  —  But,  Mr.  Chairman,  what  is  conferred  upon  the  city  is  the 
power  to  manage,  regulate  and  control  its  government,  not  the  State's  govern- 
ment, or  the  State's  functions;  its  government  and  no  other  kind  of  govern- 
ment.   How  could  that  include  the  grant  of  State  sovereignty? 

Mr.  Marshall — ^Suppose  you  diagram  that  and  put  in  a  circle  the  word 
"government",  what  would  be  in  the  circle  would  cover  the  entire  subject 
of  government;  every  phase  of  it. 

Mr.  Franchot  —  Mr.  Chairman  —  are  you  not  attaching,  Mr.  Marshall,  too 
little  importance  to  the  reservation  in  the  State  of  the  right  to  enact  general 
laws  which  affect  in  any  way  whatever  even  the  minute  detail  of  local  self- 
government  ? 

Mr.  Marshall  —  Well,  if  that  is  the  case  your  grant  would  be  given 
with  one  hand  and  taken  away  with  the  other. 

Mr.  Franchot  —  Mr.  Chairman,  if  the  gentleman  will  yield  further.  Don't 
you  consider  it  rather  a  logical  idea  that  when  the  matter  is  of  so  general 
concern  to  the  State  that  it  is  willing  to  impose  a  particular  requirement 
upon  every  city  of  the  State  with  respect  thereto,  that  what  has  heretofore 
been  local  might  very  well  be  conceived  to  be  a  matter  of  general  State 
policy. 
Mr.  Marshall  —  Is  it  your  idea  that  the  State  could  take  the  power  away? 
Mr.  Franchot  —  Provided  that  the  State  as  a  Legislature  is  willing  to  take 
the  particular  thing  away  from  each  and  every  of  the  cities  of  the  State. 

Mr.  Marshall  —  That  would  mean  that  having  granted  power  to  deal  with 
the  subject  the  State  can  still,  by  a  general  law  so  long  as  these  laws  are 
repealable,  without  distinction,  take  away  some  special  or  particular  power 
from  all  the  cities. 

Mr.  Franchot  —  Yes,  and  I  was  calling  your  attention  to  that  at  this 
particular  point  of  the  discussion  in  order  that  the  point  might  be  made 
that  the  State  sovereignty,  the  paramount  authority  of  the  State  with  re- 
spect to  local  affairs,  is  very  sufficiently  conserved,  by  the  committee's 
report. 
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Mr.  Marshall — iWell,  I  do  not  so  construe  it,  because  I  can  conceive  that 
the  Legislature  might  be  in  a  position  where  it  would  not  desire  to  interfere 
with  the  exercise  of  powers  of  the  broadest  character,  in  Buffalo  or  Rochester, 
or  Syracuse,  but  might  be  strongly  tempted  to  interfere  with  those  pollers 
in  New  York  and  Albany  and  Poughkeepsie,  and  the  only  way  it  could  deal 
with  that  subject,  according  to  your  contention  would  be  by  passmg  a 
general  law  which  would  make  the  sheep  go  with  the  goats. 

Mr.  Franchot  —  Mr.  Chairman,  if  the  gentleman  will  yield? 

Is  not  the  use  of  the  word  general  which  you  made  indefinite  in  your 
meaning  infer  that  there  would  thereby  be  evils  in  those  matters? 

Mr.  Marshall  —  I  am  not  dealing  with  the  question  of  evils,  but  as  to 
the  best  operation  of  the  other  provisions  as  to  the  interpretation  of  which 
there  is  a  difference  of  opinion  among  various  members  of  the  Committee. 

I  again  repeat  that  all  that  I  have  said  on  this  subject  relates  solely  to 
the  granting  of  powers  of  government.  A  clean-cut  differentiation  exists 
between  those  things  which  are  municipal  or  local  in  their  operation,  and 
those  which  are  essentially  State  functions. 

I  do  not  desire  to  monopolize  the  discussion,  but  dealing  with  the  language 
as  it  has  been  proposed,  various  ideas  have  suggested  themselves  to  me, 
some  of  which  have  already  been  referred  to  by  others,  as,  for  instance,  Mr. 
Smith  very  properly  asked,  why  should  the  question  as  to  there  being  a 
referendum  with  respect  to  revision  of  the  charter  of  a  city,  be  compulsorily 
submitted  to  the  electors?  Why  should  not  the  cities  decide  for  themselves 
whether  that  course  should  be  pursued?  Why  should  the  language  not  be 
permissive  instead  of  mandatory? 

The  question  has  also  occurred  to  me,  whether  it  would  not  be  wise  to 
indicate  what  percentage  of  electors  is  required  to  vote  in  order  to  make 
action  on  such  referendum  effective,  and  so,  too,  as  to  what  percentage  of 
voters  should  be  required  to  act  upon  the  revised  charter  as  recommended  by 
the  commission  of  charter  revision. 

So,  also  the  question  arises  as  to  what  would  be  the  effect  upon  revising 
the  charter  submitted  to  the  people  if  the  Legislature  should  be  willing  to 
approve  of  the  measure  in  its  essential  features,  but  should  desire  to  object 
to  certain  clauses  or  provisions  only,  or  should  seek  to  modify  specific  pro- 
vision and  no  others.  Is  it  intended  that  there  must  be  an  acceptance  in 
toto  or  a  rejection  in  totof  Is  there  to  be  no  possibility  of  a  modification? 
The  question  also  arises  as  to  whether  or  not  in  the  event  that  the  Legis- 
lature, at  the  session  at  which  a  revised  charter  is  presented  for  action,  should 
disapprove  of  it,  and  at  a  subsequent  session  might  desire  to  exercise  a 
locus  penitentide  and  should  determine  to  adopt  the  revised  charter  as  pre- 
viously proposed,  is  it  necessary  in  such  a  contingency  to  wait  eight  years 
before  such  revision  shall  again  be  submitted  to  the  Legislature,  or  is  it 
permissible  that  the  Legislature  may  at  a  subsequent  session  act  favorably 
upon  such  a  revision? 

I  also  call  attention  to  the  fact  that  in  line  21,  page  6,  it  is  provided  "  a 
charter  revision  and  the  amendment  or  repeal  of  any  provision  of  law, 
enacted  pursuant  to  this  article,  shall  be  deposited  with  the  Secretary  of 
State  and  published  as  the  Legislature  may  direct." 

You  will  note  that  here  there  is  dealt  with,  —  or  that  we  deal  with  a 
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charter  revision  and  amendment  of  a  provision  of  law  or  the  repeal  of  a  pro- 
vision of  law.  In  none  of  the  previous  sections  or  clauses,  is  there  any 
reference  to  repeal. 

It  is  very  evident  that  it  may  be  just  as  important  to  give  to  the 
legislative  authorities  the  right  to  repeal  a  provision  of  law  as  it  is  to 
amend  it,  or  to  make  a  charter  revision,  and  for  that  reason  I  have  pro- 
posed after  the  word  "laws",  line  5,  page  6,  to  insert  the  words  "or  may 
repeal  any  provision  of  law  pursuant  to  this  article",  and  after  the  word 
f  amendment"  in  line  10,  page  6,  and  on  line  16,  page  6,  to  insert  the 
^words  "or  proposed  repeal",  and  on  line  2,  page  7,  after  the  word  "re- 
lates" to  insert  "or  concerning  the  proposed  repeal  thereof  or  any  pro- 
vision therein  concerned:"  the  idea  being,  if  possible,  to  make  it  clear,  that 
not  only  shall  the  locality  have  the  right  to  propose  a  new  charter,  or 
amendment  to  a  charter  or  to  any  special  or  local  laws,  but  also  the  repeal 
of  any  provision  contained  in  a  charter  or  in  any  special  or  local  laws. 

I  also  call  attention  to  the  language  on  line  23,  page  4,  subdivision  "  a," 
which  says  that  among  the  powers  deemed  to  be  included  in  the  grant  given 
to  the  city,  to  manage,  regulate  and  control  its  own  property,  business  or 
local  affairs,  is  a  grant  of  regulating  "  the  powers,  duties,  qualifications,  mode 
of  selection,  numbers,  terms  of  office,  compensation  and  method  of  removal 
of  all  city  officers  and  employees,  and  of  all  police  and  health  officers  and  em- 
ployees." 

Now,  it  is  generally  conceded  that  police  and  health  officers  and  employees 
are  State  officials,  are  officials  performing  State  functions.  I  concede  that 
power  which  is  granted  with  reference  to  police  and  health  officers  and  em- 
ployees who  are  paid  by  the  city,  shall  be  exercised  by  the  municipality, 
but  there  are,  or  may  be,  police  and  health  officers  and  employees,  who  are 
not  paid  by  the  city,  who  are  paid  by  the  State  as  exercising  State  functions, 
and  certainly  they  should  not  be  subject  to  removal  by  the  city  authorities. 

I,  therefore,  suggest  that  after  the  word  "  employees  "  in  line  23,  page  4, 
there  be  added  the  words,  "  paid  by  the  city  ",  so  as  to  limit  the  right  of 
removal  to  such  police  and  health  officers  and  employees  who  are  paid  by  the 
city. 

There  are  in  addition,  however,  to  these  other  officers,  to  whom  I  do  not 
assume  it  is  necessary  to  refer  now  specifically,  but  inasmuch  as  these  par- 
ticular officers  performing  State  functions  as  well  as  city  functions,  have 
been  mentioned,  then  it  is  certainly  necessary  to  qualify  the  phrase  so  that 
it  should  be  limited  to  those  who  are  paid  by  the  city. 

I  have  just  hastily  gone  over  a  number  of  the  provisions  of  this  section, 
which,  at  some  time  or  another,  should  be  dealt  with  by  the  city. 

Mr.  R.  B.  Smith  —  Mr.   Chairman. 

The  Chairman  —  The  Chairman  recognizes  Mr.  Smith. 

Mr.  R.  B.  Smith  —  I  do  not  intend  at  this  time  to  discuss  at  length  the 
provisions  of  the  so-called  home  rule  amendment  to  the  Constitution,  because 
it  seems  apparent  that  the  Proposed  Amendment,  reported  by  the  Committee, 
is  in  such  an  infantile  condition,  that  it  must  go  somewhere  to  be  perfected 
before  we  can  consider  seriously  and  at  length  the  final  provisions  which  are 
to  be  accepted  or  rejected  by  this  Convention. 
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I  do  wish,  however,  to  make,  or  to  express  a  few  conclusions  and  a  fefw 
observations.  The  subject  of  constitutional  honae  rule,  is  one  with  wlu<^  I 
labored  in  the  last  Constitutional  Convention  in  conjunction  with  Jesse  John- 
son, chairman  of  the  Committee  on  Cities,  Senatof  Lewis  and  others. 

I  recall  definitely  the  efforts  which  Mayor  Low  before  that  Committee 
made  in  order  to  get  something  into  the  Constitution  which  would  define  m 
line  a  demarcation  as  to  what  cities  could  and  could  not  do,  and  since  that 
time  in  an  experience  of  twenty  years,  in  ^^ch  I  have  been  engaged,  to  a 
large  extent,  in  the  drafting  of  charters  for  cities,  it  has  been  my  regret  thai 
the  Constitutional  Convention  of  1894  failed  in  its  efforts  to  elucidate  the 
situation  then  presented  and  to  provide  constitutionally  what  I  believe  to  be 
the  measure  of  home  rule  which  they  should  have;  and  let  me  say,  that 
strange  enough,  in  this  Convenftion  apparently  I  am  in  favor  of  grant- 
ing to  cities  a  much  larger  degree  of  home  rule  than  either  the  members  of 
the  Committee  or  the  speakers  who  have  preceded  me. 

So  far  as  this  proposed  amendment  is  concerned,  briefly  let  me  say,  in  my 
judgment,  it  does  not  confer  a  single  power  upon  cities,  either  absolutely  or 
conditionally,  except  what  may  be  technically  known  as  municipal  powers  or 
municipal  fimctions. 

There  is  no  use  of  discussing  that  at  length.  I  am  expressing  that  view^, 
for  this  reason.  Let  me  suggest  to  you  what  is  a  charter!  I  have  asked  that 
question.    Let  me  in  a  feeble  way  say  what  is  in  my  mind  concerning  it. 

A  charter,  from  the  earlest  time,  has  always  been  a  grant  of  power.  To 
corporations  it  is  a  grant  of  corporate  power.  Now,  a  city  exercises  two 
classes  of  power.  In  the  first  place,  it  exercises  corporate  or  municipal  power. 
In  the  second  place,  governmental  functicms.  The  first  it  exercises  by  virtue 
of  the  charter;  the  second  it  exercises  as  a  duty  which  is  devolved  upon  it  by 
the  State  in  the  exercise  of  its  sovereign  tax  power,  but  in  your  so-called 
charter,  that  is  a  misnomer,  technically  used;  because  imder  constitutional 
language,  where  we  have  mixed  up  in  the  New  York  city  charter  in  the  same 
power  the  exercise  of  governmental  functions,  which  it  exercises  as  the  admin- 
istrative agent  of  the  State  and  municipality,  functions  which  it  has  exercised 
in  a  corporate  capacity,  you  amend  it,  or  try  to,  and  see  where  you  oome  out. 
Your  amendment  can  only  relate  to  mimicipal  functions;  it  would  not  inter- 
fere at  all  with  governmental  functions. 

And  so,  when  we  get  back  of  this  proposed  amendment,  you  find  you  have 
mixed  it  all  up.  You  say  the  city  shall  exercise  certain  governmental  func- 
tions, by  virtue  of  power  delegated  absolutely  in  the  Constitution,  without 
reference  to  the  Legislature.  You  say  it  shall  have  some  other.  Why?  Well, 
it  can  initiate  them  first,  then  come  to  the  Legislature,  subject  to  a  veto 

power. 

Now,  the  line  of  demarcation  between  the  two  is  such  that  upon  every 
proposition,  whether  it  originates  in  the  locality  or  whether  it  comes  up  here 
subject  to  the  veto  power,  to  be  acted  upon  under  the  veto  power,  you  have 
raised  a  constitutional  question  which  has  got  to  go  to  the  Court  of  Appeals 
for  solution  and  you  can't  avoid  it. 

You  get  down  to  one  of  two  things.  If  you  are  going  to  grant  to  the 
municipalities  the  right  to  exercise  municipal  functions,  do  it  in  one  of  two 
ways;  either  grant  that  power  in  the  Constitution  to  the  municipalities 
exclusively  without  coming  to  the  Legislature  at  all,  make  that  clear,  or 
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else  permit  the  Legislature  to  do  it,  and  if  you  ever  permit  the  Legislature 
to  do  it  you  won't  be  a  year  older  before  the  Legislature  will  do  it. 

What  is  the  trouble  ?  Why,  in  Section  27  of  Article  XXIII  of  the  Consti- 
tution, the  Legislature  delegated  to  counties  which  exercised  nothing  except 
governmental  functions,  certain  powers  of  local  legislation.  They  granted  to 
the  cities  in  the  same  Constitution  nothing  except  the  power  to  provide  for 
government. 

Therefore,  when  you  come  to  ask  whether  a  city  has  legislative  power  or 
not,  it  is  subject  to  a  strict  construction  absolutely. 

Now,  what  has  been  the  history?  I  am  assuming  no  greater  knowledge 
than  any  one  else,  but  I  will  say  that,  during  my  experience  in  the  Legisla- 
ture, perhaps  I  have  been  consulted  as  much  as  any  one  else  in  connection 
with  charter  making  by  all  of  the  cities  of  the  State. 

Every  time,  as  Mr.  Hinman  has  said,  from  his  experience  of  only  six  years, 
when  they  have  come  here  with  charter  amendments,  they  have  said,  "Why 
don't  you  put  this  in  your  ordinances  ? "  "  Why  don't  you  put  more  of  it 
in?" 

And,  in  the  New  York  charter,  we  attempted  —  it  is  true  we  attempted  to 
write  into  ordinances  a  number,  an  innumerable  number  of  absolute  sections 
of  the  charter,  and  we  were  met  on  every  hand  by  the  proposition,  "  Well, 
this  carries  with  it  the  enforcement  of  the  penalty;  we  are  not  quite  sure 
whether  the  Legislature  can  delegate  that  power  or  not,  so  let  us  be  safe." 

And  so  our  charters  have  become  a  mass  of  legislative  detail  which  should 
be  local  legislative  details,  simply  because  the  law  officers  of  the  cities  had 
been  unwilling  to  assume  the  responsibility  for  an  adverse  decision. 

What  then  is  the  trouble?  It  simmers  itself  down  into  the  inability  of  the 
Legislature  to  delegate  legislative  power  to  a  locality,  to  a  city. 

If  that  has  been  the  only  trouble,  and  that  has  been  the  only  trouble,  why 
isn't  the  solution  easy?  Why  do  you  have  to  go  all  through  a  maze  of  lan- 
guage, subject  to  construction,  bothersome?  Why  don't  you  get  right  down 
to  the  plain  facts  in  the  case  and  say  that  the  Legislature  may  delegate  its 
powers?    Why  limit  it?    Why  limit  it  to  municipal  functions? 

As  Mr.  Hinman  has  pointed  out,  the  State  has  delegated  the  health  func- 
tions of  the  State  to  the  city  of  New  York.  The  general  health  law  of  the 
State  does  not  apply  to  New  York  city  at  all.  You  may  want  to  delegate 
further  governmental  functions  to  the  city  of  New  York. 

And  so  then,  why  not?  Let  them  try  it  out  there.  If  they  try  it  out  they 
ought  to  be  able  to  come  back  and  say  they  had  enough,  and,  in  my  own  judg- 
ment, I  believe  they  will  come  back  very  soon,  if  you  give  it  to  them.  I  think 
it  will  come  back  and  want  the  protecting  arm  of  the  State  to  secure,  or  limit 
the  scope  and  operation  for  the  minority  of  the  people  of  the  city. 

Mr.  D.  NicoU  —  Mr.  Chairman. 

The  Chairman  —  Mr.  D.  Nicoll. 

Mr.  D.  Nicoll  —  Will  the  gentleman  yield  for  a  question.? 

The  Chairman  —  Will  the  gentleman  yield  to  Mr.  D.  Nicoll? 

Mr.  K.  B.  Smith  —  Yes. 

Mr.  D.  Nicoll  —  Of  course,  if  a  Legislature  can  confer  that  power  on  a 
municipality,  the  Legislature  can  take  it  away? 

Mr.  R.  B.  Smith  — Yes. 
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Mr.  D.  NicoU  —  Don't  you  understand  that  what  the  advocates  of  home  rule, 
or  of  local  self-government,  mean,  is  the  power  of  a  permanent  and  stable 
government  in  a  municipality  over  their  affairs? 

Mr.  R.  B.  Smith  —  I  understand  it. 

Mr.  D.  Nicoll  —  That  is  what  is  meant. 

Mr.  R.  B.  Smith  —  I  understand  that  thoroughly. 

Mr.  D.  Nicoll  —  You  don't  mean  a  grant  which  can  be  taken  away? 

Mr.  R.  B.  Smith  —  I  understand  that  thoroughly.  But  will  you  tell  me 
why,  upon  what  grounds,  or  upon  what  reason  they  have  any  grounds  for 
doubting  the  good  faith  of  the  Legislature.  Have  the  Legislature  ever  taken, 
away  from  a  city  a  privilege  or  a  power  granted? 

Mr.  Wagner  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Wagner. 

Mr.  Wagner  —  Will  the  gentleman  yield? 

Mr.  R.  B.  Smith  —  Oh,  yes,  there  are  several  cases,  in  which  these  Legis- 
lators, relying  upon  the  good  judgment  of  certain  people  in  the  city  of  New 
York,  whom  we  believed  to  represent  the  best  interests  of  the  city,  some  of 
whom  are  delegates  here,  have  exercised  their  benevolent  influence  over  certain 
local  affairs  which  I  have  no  doubt  has  redounded  to  the  benefit  of  the  city 
itself. 

Mr.  Wagner  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Wagner. 

Mr.  Wagner  —  Will  the  gentleman  yield? 

The  Chairman  —  Will  the  gentleman  yield  to  Mr.  Wagner? 

Mr.  Smith  —  Yes. 

Mr.  Wagner  —  You  have  stated  the  very  reason  why  New  York  is  crying 
so  loudly  for  home  rule  and  that  is  that  they  prefer  the  judgment  of  their 
own  citizens  rather  than  the  judgment  of  the  gentlemen  from  Onondaga  or 
somewhere  else,  as  to  how  they  should  govern  themselves. 

Mr.  R.  B.  Smith  —  And  still  you  get  in  this  bill  —  all  you  are  getting 
under  this  bill  relates  simply  to  mimicipal  functions.  Why  do  you  limit  it 
to  those? 

Mr.  Wagner  —  Mr.  Chairman,  I  hope  the  delegate  does  not  understand  me 
as  approving  this  proposition.  I  agree  with  you,  that  it  does  not  confer 
genuine  home  rule  upon  the  city  of  New  York. 

Mr.  R.  B.  Smith  —  I  do  not  think  it  confers  any  home  rule  on  any  city. 

Mr.  Wagner  —  Well,  all  right,  or  any  city. 

Mr.  R.  B.  Smith  —  Mr.  Chairman,  in  1913  the  Legislature,  at  the  in- 
stance — 

Mr.  Low  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Low. 

Mr.  Low  —  Will  the  gentleman  yield  for  a  question? 

The   Chairman  —  Will  the  gentleman  yield  to  Mr.   Low   for   a  question? 

Mr.  R.  B.  Smith  — Yes. 

Mr.  Low — I  would  like  to  ask  Mr.  Smith  his  opinion  whether  if  the 
word  "government"  were  inserted,  as  Mr.  Wickersham  has  proposed,  it 
would  give  any  amount  of  home  rule? 

Mr.  R.  B.  Smith  —  I  don't  think  so.  In  other  words,  this,  which  you  will 
find   stated  in  the  Attorney-Generars   opinion,   and  which  is  clear,   is  the 
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fact  that  the  State  will  not  ever  be  presumed  to  make  a  grant  of  its  sov- 
ereignty unless  such  grant  is  expressed  in  clear  and  concise  terms.  You 
cannot  do  it  by  innuendo.  You  cannot  do  it  by  implication.  If  you  ever 
do  it,  what  you  have  got  to  do  is  to  express  your  meaning  in  no  uncertain 
language. 

As  I  say  in  — 

Mr.  Wickersham  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Wickersham. 

Mr.  Wickersham  —  Will  the  gentleman  yield  for  a  question  ? 

The  Chairman  —  Will  the  gentleman  yield  to  Mr.  Wickersham  for  a 
question. 

Mr.  R.  B.  Smith  — Yes. 

Mr.  Wickersham  —  Will  the  gentleman  please  suggest  what  he  considers 
to  be  plain  and  unequivocable  language.  , 

Mr.  R.  B.  Smith  —  Take  my  proposed  amendment. 

Mr.  Wickersham  —  Oh,  Mr.  Chairman,  that  proposal  of  the  delegate  is  a 
perfect  pretense  of  home  rule? 

Mr.  R.  B.  Smith  — Why? 

Mr.  Wickersham  —  Because  it  confers  with  one  hand,  what  may  be  taken 
away  with  the  other,  and  that  is  no  genuine  home  rule  which  the  people 
of  this  State  will  regard  as  a  compliance  by  this  body  with  a  demand  for 
home  rule. 

Mr.  R.  B.  Smith  —  I  understand,  and  I  have  stated  that  there  is  a  general 
demand  from  all  of  the  cities  for  home  rule  which  the  legislature  has 
granted  in  general  terms,  and  in  terms,  as  I  understand  it,  completely  satis- 
factory to  the  people  of  the  city  of  New  York  and  the  other  cities. 

Mr.  Wickersham  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Wickersham. 

Mr.  Wickersham  —  Will  the  gentleman  yield  for  another  question? 

Mr.  R.  B.  Smith  — Yes. 

Mr.  Wickersham  —  The  gentleman  has  just  stated,  only  a  few  moments 
before,  that  grant  was  beyond  the  power  of  the  Legislature  to  make,  and  I 
asked  if  the  gentleman  will  agree  with  me,  that  if  it  had  the  power  to  make 
it,  it  has  the  power  to  take  it  back. 

Mr.  R.  B.  Smith  —  Precisely. 

Mr.  Wagner  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Wagner. 

Mr.  Wagner  —  Will  the  gentleman  yield  just  at  this  moment  to  follow  up 
a  question  which  Mr.  Wickersham  just  asked,  or  a  suggestion  he  just  made? 

The  Chairman — Will  the  gentleman  yield  to  Mr.  Wagner? 

Mr.  Smith  —  Yes. 

Mr.  Wagner  —  We  don't  want  to  get  in  the  position  of  giving,  or  leaving 
the  power  within  the  Legislature  to  take  back  this  home  rule,  that  they  may 
give  at  any  time,  but  under  this  provision  has  not  the  —  or  does  not  the  Legis- 
lature exercise  the  same  and  exact  power  by  declining  to  give  you  home  rule 
by  nullifying  a  proposed  amendment  to  the  charter  that  may  be  enacted  by 
the  local  authorities. 

Mr.  R.  B.  Smith  —  I  was  about  to  say  that  I  understand  that  there  was  a 
general  demand  for  home  rule  in  all  the  cities  of  the  State.  Well  now,  the 
cities  of  the  State  control  this  Legislature,   absolutely,  unequivocably,  and 
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are  they  going  to  consent  —  if  there  is  this  general  demand,  ere  they  going 
to  consent  to  the  Legislature  taking  something  away? 

I  say  to  you  that  there  is  no  danger  of  the  Legislature  ever  taking  any- 
ting  away,  but  I  would  just  like  to  preclude  —  I  would  dislike  to  preclude 
a  city  from  the  privilege  of  giving  back  to  the  Legislature  when  they  get 
tired  of  their  home  rule,  and  I  would  like  to  see  them  handed  all  of  the 
home  rule  that  they  wanted  in  the  meantime  until  they  will  run  the  limit 
of  the  rope  and  then  see  how  soon  they  will  come  back,  because  it  will  be 
an  interesting  experiment  in  municipal  government,  which  I  would  love  to 
see  exhibited  or  tried  out. 

Now,  I  am  perfectly  willing  —  of  course  I  cannot  meet  this  proposition,  I 
do  not  propose  to  meet  it,  because  I  know  there  is  no  danger  ever  rising  that 
the  right  will  ever  be  taken  away,  or  that  the  cities  would  ever  permit  them 
to  take  it  away.  That  is  where  we  fundamentally  disagree,  because  I  have 
absolute  faith  in  what  the  Legislature  will  do,  and  that  faith  is  not  based  upon 
guesswork,  or  outside  observation,  but  from  actual  experience,  and  I  am  not 
prepared  to  yield  one  iota  on  that  proposition. 

I  am  perfectly  willing  to  go  further  from  a  practical  point  of  view.  Let 
us  get  down  to  practical  politics,  if  I  may  use  that  term  in  its  highest  terms 
in  the  science  of  government.  We  are  presenting  —  we  are  presenting  to  the 
people  of  the  State  this  fall  a  proposed  Constitution,  and  if  we  get  it  into 
proper  shape  before  we  get  through  with  it  it  will  be  adopted. 

The  people  who  are  for  home  rule  have  expressed  their  disapproval  of  this 
proposition.  They  say  they  don't  want  it.  My  people,  that  is,  the  mayor  as 
representing  the  people  of  the  city  of  Syracuse,  so  far  as  he  does,  says  that  he 
does  not  want  it.  He  wants  me  to  vote  against  it.  The  City  Club  and  the 
Citizens'  Union,  with  whom  I  am  glad  to  find  myself  in  accord  for  once,  say 
that  they  don't  want  it.     (Laughter.) 

Now,  if  there  isn't  anybody  who  wants  It,  what  is  the  use  of  putting  some- 
thing here  that  nobody  wants?  They  say,  why  we  would  rather  leave  it  to 
the  Legislature  than  without  any  additional  grant  of  the  Legislature. 

Now,  in  any  event,  my  proposal  proposes  to  grant,  to  give  to  the  Legislature 
enabling  power,  to  enable  It  to  do  what  these  cities  want  done,  to  enable  it 
to  put  into  effect  what  the  legislature  has  already  done,  and  therefore,  all 
we  would  have  to  do  with  that  proposition  is,  at  least,  to  give  them  some 
relief,  and,  as  I  think  from  a  practical  point  of  view,  it  would  relieve  the 
situation  to  some  extent,  and  I  am  willing  to  go  further,  I  am  willing  to 
accept  an  amendment  which,  if  the  Constitution  is  adopted,  will  upon  the 
first  day  of  January,  put  into  full  force  and  effect  chapter  247  of  the  Laws  of 
1913,  showing  my  good  faith,  and  hand  to  the  cities,  something  definite,  and 
something  they  will  know  during  this  campaign,  that  on  the  first  of  January, 
they  are  going  to  receive. 

Mr.  Wickersham  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Wickersham. 

Mr.  Wickersham  —  Will  the  gentleman  yield? 

The  Chairman  —  Will  the  gentleman  yield  to  Mr.  Wickersham? 

Mr.  Wickersham  —  Would  you  be  willing  also  to  put  in  there  a  provision 
that  the  Legislature  should  not  take  back  any  of  the  powers  it  granted, 
except  upon  the  application  of  the  city? 
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Mr.  R.  B.  Smith  —  I  think  that  might  be  perfectly  safe,  because  in  the 
cities  there  may  be  a  change  of  administration,  and  I  assume  that  at  some 
time  there  will  be  some  administration  that  will  want  them  to  take  back  some 
of  the  grant. 

Mr.  Wickershsun  —  There  is  only  one  reason  why  I  asked  the  question  and 
I  have  not  had  an  answer. 

Mr.  R.  B.  Smith  —  I  am  not  quite  sure. 

Mr.  Foley  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Foley. 

Mr.  Foley  —  Will  the  gentleman  yield? 

The  Chairman  —  Will  the  gentleman  yield  to  Mr.  Foley? 

Mr.  R.  B.  Smith  —  Yes. 

Mr.  Foley  —  Under  the  present  plan,  don't  you  think  that  the  Legislature 
could  take  everything  back  —  everything  that  had  been  given,  could  be  taken 
back  by  general  law. 

Mr.  R.  B.  Smith  —  The  general  law  proposition,  as  stated  in  here,  doesn't 
mean  much.  Applying  to  all  the  inhabitants  of  the  State,  or  to  all  the  cities 
of  the  State,  of  course,  that  they  can  do  now,  and  I  don't  think  that  there 
will  be  very  much  interference  — 

Mr.  Foley  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  further  question  ? 

The  Chairman  —  Will  the  gentleman  yield  for  a  further  question? 

Mr.  R.  B.  Smith  —  Yes. 

Mr.  Foley  —  Would  you  be  willing  to  accept,  Mr.  Smith,  the  amend  which 
Mr.  Franchot  has  included  in  his  amendment,  which  gives  the  cities  the 
authority,  or  power,  to  adopt  their  own  charter,  as  an  alternative,  and  as  a 
weapon,  you  might  say,  at  the  hands  of  the  city  to  obtain  from  the  Legislature 
a  proper  amount  of  local  government,  and  with  provision  prohibiting  the 
Legislature  from  amending  these  charters? 

Mr.  'R.  B.  Smith  —  I  would  give  the  city  the  power  to  adopt  its  own  charter, 
after  a  referendum,  after  it  decided  It  wanted  to.  I  don't  think  that  the  city 
of  Syracuse  should  have  a  form  of  government  of  this  kind  forced  down  its 
throat  if  it  does  not  want  it.  I  am  inclined  to  think  that  the  thinking  people 
of  that  city,  after  they  had  looked  to  the  mayor  and  common  council  found 
out  what  they  would  get  from  them,  would  be  glad  to  have  the  Legislature 
reserve  these  powers,  and  I  am  not  sure  but  what  the  city  of  New  York,  un- 
less they  have  changed  their  mind  dn  four  years,  would  feel  in  the  same 
condition,  if  they  thought  the  Board  of  Aldermen  was  going  to  have  very 
much  to  do  with  the  amending  of  the  charter. 

Mr.  Chairman,  I  have  said  briefly  what  I  have  said  at  the  present  time, 
and  I  offer  the  following  substitute. 

The  Chairman  —  The  Secretary  will  read  the  substitute. 

Mr.  Latson  —  Mr.  Chairman. 

The  Cha(irman  —  The  Secretary  will  read  the  proposed  substitute. 

Mr.  Franchot — Mr.  Chairman. 

The  Chairman  —  Just  one  moment,  the  Secretary  will  read  the  Proposed 
Amendment  or  substitute. 

Mr.  R.  B.  Smith  —  Mr.  Chairman,  I  will  state  it. 

The  Chairman  —  You  are  moving  to  substitute  your  bill  for  this,  are  you 
not? 


2072 

Mr.  R.  B.  Smith  —  With  the  following  amendment.  I  will  read  it  myself. 
I  think  I  can  make  it  plain.  Yes,  it  is  a  substitute.  It  is  amendment 
Ao.  797,  on  page  1,  after  "subject  to  the"  in  line  5,  insert  **  specific";  on 
page  2,  line  1,  after  the  word  **  expedient "  insert  **  whenever  the  legislature 
saall  have  delegated  to  a  city  any  such  power  the  city  may  amend  or  repeal 
special  or  local  laws,  so  far  as  necessary  to  enable  it  to  fully  exercise  the 
powers  delegated." 

In  other  words,  I  am  endeavoring  to  arrange  so  that  if  this  should  be 
adopted,  chapter  247  of  the  Laws  ol  11)13,  wouid  go  into  eflfect  immedi^ately 
aiter  witii  the  adoption  of  this  provision  in  the  Constitution. 

Ihe  Chairman — And  as  so  amended,  the  Chair  understands  you  move  your 
bill  as  a  substitute.  Ihere  is  no  desire  to  have  it  read  further,  is  there, 
Mr.  Smith? 

Mr.  R.  B.  Smith  —  No,  sir. 
Mr.  Latson  —  Mr.  Chairman. 
Mr    Reeves  —  Mr.  Chairman. 
J  he  Chairman  —  Mr.  Latson. 

Mr.  Latson  —  Mr.  Chairman,  I  yield  to  Mr.  Reeves. 

Mr.  Reeves  —  I  wish  to  offer  while  amendments  are  being  offered,  one  other 
amendment.     Ihis  Proposed  Amendment  explains  itself. 

I  he  Cliairnian  —  Uhe  Secretary  v/ill  read  the  Proposed  Amendment. 
The  Secretary  —  By  Mr.  Reeves:   In  line  7,  page  5,  strike  but  the  word 
"  eight "  and  insert  in  its  place  the  word  "  twelve" . 
Mr.  Latson  —  Mr.  Chairman. 
The  Chairman  —  Mr.  Latson. 

Mr.  Latson  —  May  I  take  just  a  moment  to  say  a  word  with  reference  to 
the  differences  in  construction  of  certain  language  here  which  arose  between 
Mr.  Marshall  on  the  one  hand  and  General  Wickersham  and  Mavor  Low  on 
the  other. 

I  think,  I  think  there  can  be  no  doubt  as  to  what  the  draftsmen  of  this 
Committee  on  Cities  and  the  subcommittee  meant  and  intended,  and  if  there 
is  any  doubt  about  the  language,  as  General  Wickersham  says,  it  is  extremely 
important  that  the  language  be  corrected. 

But,  there  can  be  no  doubt  about  the  intention  of  the  Committee  and  no 
doubt  about  the  fact  that  the  construction  put  upon  that  language  by  Mayor 
Low  and  by  General  Wickersham  is  the  construction  intended  by  the  com- 
mittee and  I  can  demonstrate  it  to  you  in  just  a  moment. 

Now,  if  you  will  take  the  language  as  found  at  the  top  of  page  5,  line  3, 
paragraph  6,  let  me  say  to  you  that  when  that  first  drafted  it  stopped 
at  the  word  "  charter  ".  Then  it  read  "  6.  The  power  as  hereinafter  pro- 
vided to  amend  its  charter  ".  'Now  that  is  all  there  was  to  it  originally ;  and 
then  in  conference  about  the  table,  some  member  of  our  committee  called 
our  attention  to  the  fact  that  there  were  undoubtedly  some  local  or  special 
laws  affecting  the  property,  the  bu^ness  or  local  affairs  of  the  city,  and  we 
ought  to  make  sure  that  we  gave  the  power  of  amendment  to  certain  laws, 
and  thereupon,  after  that  suggestion  was  made,  these  words  were  interlined: 
*'  or  any  local  or  special  law  relating  to  its  property,  business  or  local 
affairs." 
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So  that  clearly  the  intention  of  the  draftsman  was  to  provide  that  in 
paragraph  6  the  city  should  have  the  power  to  amend  its  charter  as  here- 
inafter provided,  in  any  respect,  and  also  the  power  to  amend  any  local  or 
special  law, —  not  every  local  or  special  law,  but  any  special  local  law  relating 
to  its  property,  business  or  local  affair^. 

Now,  turn  with  me  to  page  6,  line  5,  which  provides,  "the  legislative 
authorities  of  the  city  may  enact  amendments  to  the  charter,"  there  was 
some  question  came  up  as  to  what  the  draftsmen  had  in  mind,  or  meant 
or  intended,  and  it  then  read,  "  The  legislative  authorities  of  the  city  may 
enact  amendments  to  the  charter  or  any  special  law,"  and  so  forth,  and  if 
you  will  notice,  I  have  omitted  the  word  "to." 

Our  attention  was  called  to  that  fact,  and  after  we  discussed  it  over  the 
table,  and  at  the  suggestion  of  one  of  our  members,  the  word  "  to  "  was  in- 
serted, so  as  to  make  it  perfectly  clear  that  the  Proposed  Amendment  tmder 
consideration  was  meant  and  intended  to  amend  the  charter  as  well  as  to 
amend  any  special  or  local  laws. 

As  I  said  before,  it  may  be  that  this  language  is  not  apt,  but  I  do  not 
think  that  there  can  be  any  doubt  that  such  was  the  intention  of  the  Com- 
mittee. 

Mr.  Franchot  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Franchot. 

Mr.  Franchot  —  I  am  emboldened  by  the  discussion  which  has  taken  place 
this  afternoon  to  offer  at  this  time  the  Proposed  Constitutional  Amendment 
which  now  bears  the  printed  No.  796,  as  a  substitute  for  the  bill,  the  Pro- 
posed Amendment,  introduced  by  the  Committee,  to  be  considered  along  with 
the  other  substitutes  and  proposals  which  are  now  before  the  Committee  of 
the  Whole. 

This  Proposed  Amendment,  No.  796,  in  its  present  form,  embodies  pretty 
well  the  ideas  of  Mr.  Foley  and  myself,  the  two  members  of  the  Cities  Com- 
mittee who  joined  in  the  minority  report.  It  has  been  drafted,  after  careful 
work  and  conference  by  Mr.  Foley  and  myself,  and  I  offer  it,  not  only  on 
account  of  what  Mr.  Marshall  has  so  well  said  in  my  opinion  as  to  the  neces- 
sity of  the  use  of  precise  language  in  fixing  the  source  for  twenty  years  of 
governmental  power  in  cities,  but  also  with  a  view  to  putting  before  the 
Committee  of  the  Whole  what  we  considered  to  be  a  practical  working  com- 
promise between  the  conflicting  views  which  have  had  expression  throughout 
this  discussion. 

The  proposal  attempts,  probably  does  not  wholly  succeed,  but  it  at  least 
furnishes  the  framework  for  an  endeavor  toward  a  complete  success  in  defining 
these  specific  powers  which  are  likely  to  be  in  doubt  when  a  practical  at- 
tempt is  made  to  act  under  the  provisions  of  the  Constitution. 

In  addition  to  that  it  occupies  a  middle  ground  between  those  who  advo- 
cate a  direct  grant  of  home  rule  powers  to  cities,  self-executing  in  its  nature, 
so  that  without  further  action  of  any  kind  on  the  part  of  the  Legislature  of 
the  State  the  various  cities  of  the  State  can  at  their  option,  at  the  par- 
ticular option  of  each  elect  to  exercise  constitutional  power  of  home  rule,  and 
at  the  same  time  confer  upon  the  Legislature  the  right  to  delegate  its 
legislative  powers  with  respect  to  the  government  of  cities,  to  cities;  the 
general  idea  underlying  our  proposal  being  that  this  provides  machinery  for 
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putting  to  the  test  the  absolute  assurance  which  Mr.  Ray  B.  Smith  gives  us 
that  the  Legislature  will  act  in  the  direction  of  the  conferring  of  larger 
powers  upon  cities. 

Under  this  proposal,  into  the  specific  language  of  which  I  will  not  go,  it 
would  be  possible  for  every  city  in  the  State  to  apply  to  the  Legislature  and 
if  the  Legislature  be  willing  to  grant  it,  to  secure  home  rule  powers  subject, 
of  course,  as  all  such  legislative  grants  must  be,  to  the  power  of  the  Legisla- 
ture to  retain,  to  take  that  back  which  it  has  granted  and  which  provides  this 
safeguard,  that  if  the  cities  in  practical  experience  find  that  they  cannot 
secure  by  legislative  grace,  that  degree  of  home  rule  which  each  particular 
city  desires,  then  they  may  elect,  each  of  them  separately,  by  the  self-execut- 
ing machinery  of  the  provision,  to  exercise  these  home  rule  powers  which  are 
granted  as  a  matter  of  constitutional  right. 

I  oflfer  this  as  a  fitting  basis  of  clearly  phrased  compromise,  holding,  as 
does  Mr.  Foley,  I  take  it,  that  the  particular  method  of  compromise,  adopted 
by  the  Cities  Committee,  namely:  the  method  of  granting  to  cities  the 
powers  in  one  phrase,  or  one  sentence,  or  one  particular  part  of  the  pro- 
posal, and  then  proceeding  in  another  phrase,  or  sentence,  or  other  particu- 
lar part  of  the  proposal,  to  take  that  which  it  has  granted,  —  that  that  is 
not  the  proper  method  of  compromise,  and  that  we  are  not  going  to  arrive  at 
anything  which  expresses  the  intention  of  this  Convention  in  language 
susceptible  to  extreme  doubt  and  confusion. 

Mr.  Low  —  Mr.  Chairman. 

The   Chairman  —  Mr.   Low. 

Mr.  Low  —  When  the  proper  time  comes  I  propose  to  offer  this  resolution: 
Resolved,  That  when  the  Committee  rise  it  report  progress  and  recommend 
that  the  report  be  recommitted  to  the  Committee  on  Cities,  together  with  all 
proposed  amendments  and  substitutes  with  instructions  to  report  back  on 
Thursday  morning,  August  19th,  at  10:00  a.  m.,  and  that  the  amendment 
retain  its  place  on  General  Orders. 

I  will  not  offer  this  amendment  now,  if  any  one  else  wishes  to  speak  or  to 
offer  suggestions.  My  hope  is  that  before  we  adjourn  at  half  past  five  every 
definite  suggestion  that  is  to  be  made  will  be  made,  and  when  we  are  in 
Convention  I  shall  offer  a  resolution  asking  that  all  things  that  have  been 
submitted  to-day  be  printed  for  the  use  of  the  Convention. 

Mr.  Franchot  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Franchot. 

Mr.  Franchot  —  In  view  of  that  intention  as  expressed  by  Mr.  Low,  it 
will  not  be  necessary  or  fitting  for  me  to  say  anything  further  in  support 
of  this  proposed  substitute,  and  I  will  merely  offer  it  for  the  consideration 
of  the  Committee  of  the  Whole  and  for  the  consideration  of  the  Cities  Com- 
mittee when  that  reference  back  to  it  is  made. 

Mr.  Wickersham  —  Mr.  Chairman,  I  second  the  motion. 

The  Chairman  —  Do  you  still  desire  to  have  that  printed  as  an  amend- 
ment or  do  you  withdraw  it  as  an  amendment  ? 

Mr.  Franchot  —  It  is  already  printed,  Mr.  Chairman,  and  upon  the  files 
of  the  members,  and  in  its  printed  form  is  an  amendment  to  the  original 
proposition  which  I  offered  in  the  early  days  of  the  Convention,  and,  there- 
fore, it  is  not  necessaiy  to  print  it  again. 
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Mr.  Foley  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Foley. 

Mr.  Foley  —  I  think  the  suggestion  of  the  Chairman  of  the  Cities  Com- 
mittee is  a  most  excellent  one,  and  I  desire  to  point  out  that  the  Convention 
for  the  past  few  days  has  been  going  through  what  we  went  through  in 
three  or  four  months,  and  it  was  deemed  necessary  to  have  an  amendment 
out  for  discussion  before  the  Convention  so  that  the  Convention  could  really 
appreciate  the  problems  involved  in  this  proposition,  and  I  am  heartily  in 
accord  with  the  Chairman  of  the  Committee  in  his  suggestion. 

The  only  suggestion  I  have  to  offer  is  that  the  time  seems  rather  short,  and 
it  should  be  left  to  the  Committee  to  decide  when  a  report  can  be  made. 

Mr.  Low  —  Mr.  Chairman,  I  think  it  is  better  to  fix  a  time  because  there 
are  a  great  many  important  matters  to  be  disposed  of  by  the  Convention, 
and  I  think  I  am  within  the  bounds  of  fact  when  I  say  there  have  been 
differences  of  opinion  in  the  Cities  Committee  and  there  may  be  again. 
Just  the  same,  as  I  infer,  there  are  some  differences  of  opinion  in  the 
Convention  itself.  Nevertheless,  I  think  a  time  when  we  must  report  is 
the  very  essence  of  the  request,  otherwise  I  believe  that  the  Cities  Committee 
is  capable  of  discussing  this  matter  until  the  Convention  adjourns.  I  do 
not  say  that  it  would,  but  I  think  it  could,  and  therefore,  when  I  offer  the 
resolution,  I  think  I  shall  offer  it  in  this  form,  and  I  do  not  wish  to  cut  off 
any  one  from  speaking  now,  or  offering  proposed  amendments. 

Mr.  Wickersham  —  I  second  the  motion. 

The  Chairman  —  The  resolution  has  not  yet  been  offered. 

Mr.  Wickersham  —  I  beg  your  pardon,  I  thought  it  had. 

Mr.  J.  L.  O'Brian  —  Mr.  Chairman. 

The   Chairman  —  Mr.   O'Brian. 

Mr.  J.  L.  O'Brian  —  Referring  to  the  proposition  of  what  I  may  term  leg- 
islative home  rule,  I  desire  to  point  out  that  these  propositions  fail  to  re- 
move one  of  the  serious  causes  of  complaint  on  the  part  of  the  cities,  be- 
cause those  propositions  which  merely  intend  that  we  shall  delegate  or  shall 
authorize  the  Legislature  to  delegate  these  powers,  leave  the  Legislature 
free  to  go  on  interfering  arbitrarily  with  the  powers  of  cities. 

Now,  to  grant  cities  a  certain  amount  of  power  is  only  one  side  of  the 
problem.  The  insistent  demand  of  those  who  ask  for  home  rule  is  that  the 
other  evil  shall  be  cured  and  that  the  Legislature  shall  be  prevented  from 
arbitrarily  interfering  in  the  affairs  of  cities,  and  in  that  connection  I  desire 
to  differ  very  emphatically  with  the  statements  which  were  made  from  his 
experience,  by  the  delegate,  Mr.  Hinman,  as  not  conforming  to  my  own  ex- 
perience, for  three  years  a  member  of  the  Cities  Committee  of  the  Assembly: 
that  it  was  his  opinion  that  the  Legislature  very  rarely  interfered,  and 
especially  was  it  his  opinion,  that  practically  all  of  the  bills  which  came? 
here  for  cities  were  with  the  approval  of  the  local  authorities. 

Now,  gentlemen,  if  that  is  the  case  to-day  it  is  a  very  different  condition 
from  what  it  was  six  years  ago  when  I  was  a  member  of  this  House,  because 
in  my  opinion  most  of  the  interference  that  the  cities  complained  of  came 
about  through  bills  offered  by  private  members  without  official  authority, 
and  I  can  remember  the  time  in  this  House,  not  more  than  eight  years  ago, 


2076 

when  the  question  was  never  asked  in  the  Cities  Committee,  ^Hiether  or  not 
a  bill  had  the  support  of  the  local  authorities. 

And  I  want  to  differ  also  with  those  who  believe  that  the  pending  pro- 
posal before  this  House  would  confer  no  measure  of  home  rule,  and  in  that  — 

Mr.  R.  B.  Smith  —  3Ir.  Chairman. 

The  Chairman  —  Mr.  Smith. 

Mr.  R.  B.  Smith  —  Will  the  gentleman  yield  for  a  question.? 

Mr.  O'Brian  —  Certainly. 

Mr.  R.  B.  Smith  —  Do  you  recall,  during  your  service,  how  many  bills  were 
passed  over  the  veto  of  the  local  authorities  in  this  House? 

Mr.  J.  L.  O'Brian  —  There  were  not  man  v. 

Mr.  R.  B.  Smith  — No. 

Mr  J.  L.  Dorian  —  And  the  reason  —  I  would  like  to  state  the  reason  why 
the  suspensive  veto  has  been  the  measure  of  protection  that  it  has.  It  is 
not  because  the  Legislature  has  not  desired  to  pass  bills  over  the  veto,  but 
because  the  city  bills  were  passed  here  late  in  the  session  and  many  of  them 
never  could  come  back  to  the  L^slature,  and  I  think  the  gentleman  who 
asked  the  question  will  admit  that  to  be  a  fact. 

I  want  to  turn  to  another  phase  of  the  matter.  I  asked  the  delegate  from 
Albany,  Mr.  Hinman,  and  I  am  sorry  he  is  out,  whether  in  his  opinion  the 
powers  referred  to  in  the  so-called  home  rule  bill  of  1913  were  not  in  the 
main  powers  affecting  the  local  powers,  affecting  the*  property  and  affairs  of 
the  cities,  and  I  understood  him  to  say  they  were  not. 

Now,  it  is  my  own  opinion  that  if  a  court  were  called  upon  to  construe  the 
committee  proposal  just  exactly  as  it  stands  to-day,  without  any  amendment, 
the  court  would  seek  for  a  definition  of  what  we  mean  by  the  expression 
"  local ",  and  the  property  and  affairs  of  cities,  leaving  out  the  word  **  busi- 
ness*' for  the  sake  of  argument. 

Now,  in  the  grant  of  power  which  the  Legislature  attempted  to  make  in 
1913,  to  use  those  very  words,  every  eity  is  granted  power  to  regulate,  manage 
and  control  its  property  and  local  affairs,  and  then  the  bill  sets  forth  23 
separate  and  distinct  grants  of  power  practically  all  of  which  in  my  opinion 
deal  with  the  local  affairs  of  cities. 

There  may  be  a  question  as  to  three  of  them,  namely,  the  grant  of  power 
to  levy  and  collect  taxes  for  municipal  purposes ;  the  power  to  grant  franchises 
to  use  the  streets;  and  one  further  grant  which  my  eye  does  not  light  upon 
at  this  moment. 

Now  the  grants  of  powers,  the  23  grants  of  power,  they  may  be  subject  to 
the  general  laws,  and  it  is  my  opinion  that  the  courts  in  endeavoring  to  arrive 
at  the  meaning  of  the  Committee  proposal  would  take  the  phrase  "  and  the 
property  and  affairs  of  cities ''  and  in  that  connection  it  would  take  into  con- 
sideration the  definition  by  the  Legislature  or  implied  definition  by  the  Legis- 
lature of  local  powers  as  set  forth  in  the  bill  of  1913. 

And  I  lastly  —  I  don't  know  that  I  made  myself  clear  on  the  question  of 
the  interpretation  of  this  instrument.  In  giving  my  opinion,  which  was  quoted 
by  Mr.  Marshall,  I  gave  my  opinion  as  to  the  interpretation  of  the  phrase- 
ology of  the  instrument.  I  do  not  wish  to  be  understood  as  asserting  that  it 
is  my  view  that  the  Committee  should  be  so  limited  that  I  hold  the  contrary 
view.  I  simply  gave  my  opinion,  by  which  I  still  stand,  as  to  the  legal  effect 
of  the  phraseology  employed  by  the  Committee. 
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Mr.  Byrne  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Byrne. 

Mr.  Byrne  —  Mr.  Marshall  remarked  that  up  to  the  time  he  spoke,  there 
were  three  different  opinions  as  to  the  meaning  of  certain  words  and  phrases 
in  this  amendment.  I  am  not  at  all  surprised  at  that,  when  I  consider  the 
number  of  lawyers  in  this  body. 

That  they  should  have  different  opinions  as  to  the  interpretation  of  words 
is  nothing  new,  and  I  assume  that  if  we  sat  here  for  the  rest  of  the  season 
and  devoted  ourselves  to  nothing  else  but  this  argument,  we  could  find  some 
word  or  some  phraseology  about  which  people  would  differ  as  to  their  mean- 
ing. 

Now,  Mr.  Smith  made  a  very  good  offer,  but  he  reminded  me  of  the  man  who 
when  he  heard  that  a  friend  of  his,  named  Krausmeier  had  offered  $5,000  for 
the  return  of  a  dog,  he  said,  "  Why,  he  has  not  got  it."  Tlie  other  man  says: 
"  I  know  he  hasn't  got  it,  but  isn't  it  a  good  offer  ?" 

Mr.  Smith  says  what  he  will  do  in  the  next  Legislature.  Well,  if  he  con- 
stituted the  whole  Assembly  and  Senate,  it  was  at  least  "  a  good  offer."  The 
great  trouble  is  that  he  has  not,  as  Senator  Wagner  said,  that  power,  and 
I  do  not  think  that  he  will  have  it.  Now,  gentlemen,  you  are  not  going  to 
send  it  over  to  the  Legislature  to  make  a  home  rule  bill.  You  are  expected 
to  do  it  here,  and  you  are  expected  to  tell  the  Legislature  what  they  shall  do 
with  regard  to  that  bill.    You  are  going  to  give  certain  powers  to  cities. 

Now,  you  have  talked  about  many  words  here,  for  instance,  the  word 
"  framework."  That  seems  to  disturb  even  General  Wickersham.  "  Frame- 
work," to  me,  seems  to  mean  the  substantial,  solid  part  of  the  structure  — 
the  framework  of  a  house,  the  foundation,  the  beams,  etc. —  and  the  rest  of 
it  is  the  mere  trimming  that  surrounds  it.  Don't  you  think  that  some  mem- 
ber of  the  Supreme  Court  in  the  future  —  or,  rather,  wouldn't  it  be  likely  that 
he  would  be  able  to  interpret  what  you  meant  by  the  word  "framework?" 
Doesn't  it  apply  to  the  very  substance  of  the  charter?  Now,  as  to  this  word 
"government"  as  used  on  page  3,  I  think  it  is;  in  that  place  there  is  no 
intention  to  set  forth  the  amount  of  grant  to  cities.  That  is  not  where  it  is 
done.  It  speaks  of  the  government  of  cities  and  it  defines  what  special  laws 
shall  be  when  related  to  the  government  of  cities. 

The  great  question,  to  my  mind,  is  this :  How  much  home  rule  do  you  want 
to  give  to  cities?  Have  you  given  them,  in  the  opinion  of  a  majority  of  the 
members  of  this  Convention,  the  amount  of  home  rule  they  should  have?  Of 
course  they  cannot  have  the  amount  of  home  rule  that  is  in  the  minds  of 
some  people.  You  are  not  going  to  separate  the  cities  from  the  State.  The 
State  is  going  to  maintain  its  sovereignty.  But  is  this  the  kind  of  home  rule 
you  want  to  give?  It  seems  to  me  it  is  about  it.  If  it  is,  is  it  not  only  a 
question  of  changing  the  terms? 

Mr.  Low  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Low. 

Mr.  Low  —  Before  offering  this  resolution,  I  would  like  to  send  up  some 
verbal  amendments  that  have  occurred  to  me,  one  amendment  being  to  provide 
for  the  possibility  of  submitting  charter  amendments  in  1916  up  to  the 
fifteenth  of  February.  I  do  not  think  they  need  to  be  read  because  they 
will  follow  in  the  same  class  as  the  others.  I,  therefore,  offer  now  this 
resolution. 
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The  Chairman  —  Does  any  delegate  desire  the  amendments  read? 

Mr.  C.  Nicoll  —  I  would  like  to  offer  some  amendments  of  my  own;  I  do 
not  care  to  have  those  read. 

Mr.  Low  —  I  hope  any  amendments  which  anyone  desires  to  offer  will  be 
handed  in  now  so  that  they  may  be  covered  by  the  resolution. 

Mr.  Rodenbeck  —  Mr.  Chairman. 

The  Chairman  ^— Mr.  Rodenbeck. 

Mr.  Rodenbeck  —  I  think  I  will  offer  this  amendment  to  section  four, 
merely  as  a  suggested  rearrangement  of  the  section  for  the  benefit  of  the 
Committee. 

The  Chairman  —  Do  you  desire  to  have  it  read? 

Mr.  Rodenbeck  —  No,  I  do  not  care  to  have  it  read. 

Mr.  Weed  —  Mr.  Chairman,  there  was  an  amendment  offered  by  Mr.  Sanders 
yesterday  on  the  subject  of  initiation  of  amendments  to  the  charter,  which 
does  not  appear  to  have  been  printed  on  this  sheet. 

The  Chairman  —  Whose  amendment,  sir? 

Mr.  Weed  —  Mr.  Sanders*.     It  does  not  appear  to  be  printed. 

The  Chairman  —  The  Chair  is  informed  that  the  Secretary  has  the  amend- 
ment, and  it  will  be  printed  with  the  others  which  have  been  introduced. 

Mr.  Marshall  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Marshall. 

Mr.  Marshall  —  I  desire  to  offer  the  following  amendments  for  the  purpose 
of  carrying  out  some  of  the  suggestions  made  by  me  this  afternoon. 

The  Chairman  —  Does  the  delegate  desire  them  read? 

Mr.  Marshall  —  No. 

Mr.  Low  —  Mr.  Chairman,  I  have  been  asked  by  different  members  of  the 
Committee  whether  the  Committee  will  be  free  to  consider  amendments  that 
are  not  now  presented.  I  suppose  it  will  be,  but,  on  the  other  hand,  unless 
they  are  presented  now,  they  will  not  be  printed,  so  that  the  Convention 
will  not  be  aware  of  them. 

The  Chairman  —  Does  any  delegate  desire  to  offer  a  further  amendment? 

Mr.  C.  Nicoll  —  I  have  an  amendment  here  that  I  would  like  to  offer,  if 
I  may  correct  it  later.  The  wording  is  not  very  clear.  It  is  not  very  well 
written. 

Mr.  Latson  —  Mr.  Chairman,  I  am  hastening  to  write  one  short  amend- 
ment, which  I  will  hand  up  in  a  moment. 

The  Chairman  —  Mr.  Latson  offers  the  following  amendment.  Are  there 
any  further  amendments  to  offer  at  this  time?  If  not,  the  Secretary  will 
read  Mr.  Low's  resolution. 

The  Secretary  —  By  Mr.  Low.  Resolved :  That  when  the  Committee 
rise,  it  report  progress  and  recommend  that  the  report  be  recommitted  to 
the  Committee  on  Cities,  together  with  all  proposed  amendments  and  sub- 
stitutes, with  instructions  to  report  back  on  Thursday  morning,  August  19th, 
at  10  a.  m.,  and  that  the  amendment  retain  its  place  on  General  Orders. 

The  Chairman  —  You  have  heard  the  Resolution.  All  those  in  favor  will 
say  Aye,  opposed  No.     It  is  carried. 

Mr.  Wagner  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Wagner. 

Mr.  Wagner  —  I  wanted  to  make  a  suggestion  as  to  the  phraseology  of 
the  Resolution.     You  cannot  send  a  report  back  to  a  Committee  and  also 
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have  it  keep  its  place  in  General  Orders.  I  suggest  that  when  the  report 
is  again  made  on  Thursday,  it  shall  at  once  become  a  special  order  in  the 
order  of  business  of  General  Orders. 

Mr.  Wdckersham  —  Mr.  Chairman,  I  suggest  that  the  proper  disposition 
is  that  embodied  in  the  Kesolution,  which  is  that  the  matter  retain  its  place 
on  General  Orders.  It  may  be  that  we  will  be  engaged  in  some  special  order, 
and  the  Eules  Committee  can  bring  in  a  rule  to  cover  it.  I  think  it  very  de- 
sirable that  we  should  not  tie  the  hands  of  the  Convention  in  its  order  of 
business  further  than  is  accomplished  by  this  Resolution. 

The  Chairman  —  The  Resolution  has  been  passed.  If  any  gentleman  de- 
sires to  move  to  reconsider  the  vote,  that  may  be  done. 

Mr.  Quigg  — '  Mr.  Chairman,  I  call  for  the  regular  order.  The  Resolution  has 
been  passed. 

Mr.  Wagner  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Wagner. 

Mr.  Wagner  —  Mr.  Chairman,  I  rise  to  a  question  of  information.  I  desire 
to  know  —  perhaps  the  Delegate  from  Columbia  can  inform  me  —  how  it  is 
possible  for  a  bill  to  go  to  a  Committee  and  at  the  same  time  hold  its  place 
on  General  Orders.  How  can  it  physically  be  in  two  places?  If  you  say 
that  it  shall  hold  its  general  order  number,  that  is  quite  a  different  thing. 
It  cannot  be  in  two  places  at  the  same  time.    That  is  the  suggestion  I  make. 

The  Chairman  —  The  understanding  of  the  Chair  is  that  the  amendment 
will  hold  its  general  order  number,  but,  under  the  ordinary  rules  of  pro- 
cedure, it  cannot  hold  its  place  on  the  general  orders  calendar,  and  the  situa- 
tion will  have  to  be  covered  by  a  special  rule  when  the  report  of  the  Cities 
Committee  is  made. 

Mr.  Low  —  I  may  say,  Mr.  Chairman,  with  your  permission,  that  I  did 
propose  at  first  to  make  it  a  special  order  for  Thursday  morning,  but,  at  the 
request  of  the  leader,  I  changed  it  so  as  not  to  tie  the  hands  of  the  Conven- 
tion, as  he  suggested. 

The  Chairman  —  As  the  Chair  has  already  stated,  it  is  his  understanding 
that  the  report  will  be  reconMnitted  to  the  Conunittee  and  come  back  Thurs- 
day morning,  but  the  time  of  its  consideration  will  have  to  be  fixed  by  the 
Conunittee  on  Rules,  if  they  desire  to  give  it  a  special  place. 

What  is  the  further  pleasure  of  the  Committee? 

Mr.  Wickersham  —  I  move  that  the  Committee  do  now  rise,  report  progress, 
and  ask  leave  to  sit  again. 

The  Chairman  —  You  have  heard  the  motion.  All  those  in  favor  will  say 
Aye,  opposed  No.     Carried. 

(The  President  resumes  the  Chair.) 

The  President  —  The  Convention  will  come  to  order. 

Mr.  Austin  —  Mr.  President. 

The  President  —  Mr.  Chairman. 

Mr.  Austin  —  The  Committee  of  the  Whole  has  considered  general  order  No. 
50,  the  special  order  of  the  day,  and  various  amendments  thereto  have  been 
submitted.  The  Committee,  through  me,  desires  to  report  progress,  and 
recommends  that  the  bill  be  recommitted  to  the  Committee  on  Cities,  together 
with  all  amendments  which  have  been  offered  thereto,  and  that  the  Committee 
on  Cities  be  instructed  to  report  back  to  the  Convention  not  later  than  Thurs- 
day morning,  August  19th,  at  10  a.  m. 
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Mr.  Low  —  Mr.  President,  I  think  it  was  intended  to  refer  not  only  to  all 
amendments,  but  to  all  substitutes. 

Mr.  Austin  —  They  were  offered  as  amendments. 

The  President  —  Was  there  anything  understood  about  keeping  its  place  on 
general  orders? 

Mr.  Austin  —  The  Chair  ruled  that  it  would  retain  its  general  order  num- 
ber, but  that  its  place  would  have  to  be  determined  by  a  rule  of  the  Rules 
Committee. 

The  President  —  You  have  heard  the  report  of  the  Committee  of  the  Whole. 

All  in  favor  of  agreeing  to  the  report  of  the  Committee,  to  recommit  this 
bill  with  amendments  to  the  Committee  on  Cities,  with  instruction  to  report 
thereon  Thursday  morning,  will  say  Aye,  contrary  No.  The  report  is  agreed 
to,  and  the  bill  is  recommitted. 

Mr.  Low  —  Mr.  President,  I  now  offer  a  resolution  that  all  the  proposed 
amendments  and  substitutes  not  already  printed  be  printed  for  the  use  of  the 
Convention. 

The  President  —  All  in  favor  of  that  resolution  will  say  Aye,  contrary  No. 
The  resolution  is  agreed  to. 

Mr.  Wickersham  —  Mr.  President,  it  is  now  twenty  minutes  past  five,  and 
the  hour  for  taking  recess  is  5:30.  There  is  a  special  order  for  this  evening, 
and  I  suggest  that  it  would  be  better  not  to  take  up  the  next  special  order 
this  afternoon.  I  therefore  move  that  the  Convention  do  now  recess  until 
8:30  o'clock. 

The  President  —  All  in  favor  of  that  motion  will  say  Aye,  contrary  No. 
The  motion  is  agreed  to,  and  the  Convention  stands  in  recess  until  8:30. 

Whereupon,  at  5:20  p.  m.,  the  Convention  took  a  recess  until  8:30  p.  m.  of 
the  flame  day. 


AFTER  RECESS 

8:30  p.  m. 

The  President  —  The  Convention  will  come  to  order. 

Mr.  J.  L.  O'Brian  —  Mr.  President,  the  Committee  on  Rules  makes  the 
following  report: 

The  President  —  The  Secretary  will  read. 

The  Secretary  —  By  Mr.  J.  L.  O'Brian.  The  Committee  on  Rules  recom- 
mends the  adoption  of  the  following: 

Resolved,  That  the  follow  measures  be  made  special  orders  and  considered 
by  the  Convention  in  the  order  named: 

1.  General  Order  61,  Judiciary,  following  General  Order  38. 

2.  General  Order  49,  Charities. 

3.  General  Order  27,  Literacv  Test. 

4.  General  Order  47,  Canals. 

Mr.  J.  L.  O'Brian  —  I  move  the  adoption  of  the  resolution. 
The  President  —  All  in  favor  — 
Mr.  Brackett  —  Mr.  President. 
The  President  —  Mr.  Brackett. 

Mr.  Brackett  —  Will  the  delegate  from  Erie,  the  Chairman  of  the  Com- 
mittee on  Rules,  permit  a  question  before  this  is  adopted? 
Mr.  J.  L.  O'Brian  —  Yes,  sir. 
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Mr.  Brackett  —  I  would  like  to  know  about  when  we  may  expect  that 
iniquity  known  as  the  short  ballot  to  be  considered? 

Mr.  J.  L.  O'Brian  —  Mr.  President,  I  have  no  information  on  that  spbject 
at  present.     This  is  the  order  of  special  orders  as  thus  far  made  out. 

Mr.  Brackett  —  The  report  of  the  Committee  on  Governor  and  Other  State 
OflScers  came  in  ahead  of  the  Judiciary  report,  didn't  it? 

Mr.  J.  L.  0*Brian  —  Mr.  President,  I  can  only  answer  the  gentleman's 
question  as  I  have  already  stated  it. 

Mr.  Brackett  —  Mr.  President,  may  I  inquire  further  of  the  Chairman 
of  the  Committee  on  Rules  if  he  has  heard  anywhere  a  suggestion  that  it 
is  wise  to  hold  up  making  a  special  order  of  the  report  of  the  Committee  on 
Governor  and  Other  State  Officers. 

Mr.  J.  L.  O'Brian  —  Mr.  President,  I  have  not. 

Mr.  Brackett  —  Does  the  Chairman  know  whether  anybody  else  has  heard 
that  ?     ( Laughter. ) 

The  President  —  All  in  favor  of  the  resolution  will  say  Aye,  contrary  No. 
The  resolution  is  agreed  to. 

Mr.  Wickersham  —  Mr.  President. 

The  President  —  Mr.  Wickersham. 

Mr.  Wickersham — ^I  submit  the  following  resolution  and  ask  unanimous 
consent  for  its  immediate  consideration. 

The  Secretary  —  By  Mr.  Wickersham. 

Resolved,  That  500  additional  copies  of  the  Report  of  the  Judiciary  Com- 
mittee and  the  amended  Article  VI,  reported  by  it,  General  Order  No.  61, 
be  printed  for  the  use  of  the  Convention. 

Mr.  Wickersham  —  Mr.  President,  there  have  been  so  many  requests  for 
copies  of  that  article  and  I  am  told  in  the  document  room  that  the  supply  is 
running  very  low,  so  I  have  asked  leave  to  have  500  more  copies  printed. 

The  President  —  Is  there  objection  to  the  immediate  consideration  of  the 
resolution?  All  in  favor  of  the  resolution  will  say  Aye,  contrary  No.  The 
resolution  is  agreed  to. 

Mr.  Low  —  Mr.  President. 

The  President  —  Mr.  Low. 

Mr.  Low  —  I  have  discovered  that  part  of  the  present  Constitution  was 
omitted  from  the  Cities  Committee  report.  No.  788,  relating  to  Section  10 
of  Article  VIII  and  I  therefore  ask  that  the  Committee  of  the  Whole  be 
discharged  from  consideration  of  that  amendment  and  that  the  proposal  be 
amended,  ordered  reprinted  as  amended  and  recommitted  to  the  Committee 
of  the  Whole. 

The  President  —  All  in  favor  of  the  motion  will  say  Aye,  contrary  No. 
The  motion  is  agreed  to. 

The  Convention  will  return  to  Committee  of  the  Whole  on  General  Order 
No.  25,  Mr.  Jesse  Phillips  will  resume  the  Chair. 

(Mr.  J.  S.  Phillips  resumes  the  Chair.) 

The  Chairman  —  The  Convention  is  now  in  Committee  of  the  Whole  on 
General  Order  No.  25. 

Mr.  Olcott  —  Mr.   Chairman. 

The  Chairman  —  The  gentleman  from  New  York,  Mr.  Olcott. 

Mr.  Olcott  —  Mr.  Chairman  and  gentlemen  of  the  Committee:     This  propo- 
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sition  of  Mr.  Barnes  has  been  discussed  at  such  length  and  with  such  learn- 
ing,— 
Mr.  Wickersham  —  Judge  Olcott,  will  you  yield  for  just  one  moment  ? 

Mr.  Olcott  —  With  pleasure. 

Mr.  Wickersham  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Wickersham. 

Mr.  Wickersham  —  When  we  were  last  in  Committee  of  the  Whole  on  this 
measure,  Mr.  Parsons  made  a  motion  to  strike  out  the  enacting  clause. 
There  is  some  question  whether  that  motion  is  continued  over  to  to-day,  and, 
therefore,  formally  to  have  it  on  the  record,  I  renew  that  motion  to  strike 
out  the  enacting  clause,  but  I  don't  want  to  interrupt  the  progress  of  the 
debate. 

The  Chairman  —  The  gentleman  from  New  York,  Mr.  Wickersham,  moves 
to  amend  by  striking  out  the  enacting  clause.  The  amendment  will  be  re- 
ceived at  the  desk. 

Mr.  Olcott  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Olcott. 

Mr.  Olcott — And  because  of  the  long  discussion,  sir,  that  has  preceded 
what  I  have  to  say,  I  shall  not  add  much  either  of  scope  or  usefulness  to  the 
debate,  I  fear,  but  as  one  of  the  members  of  the  Committee  on  Legislative 
Powers  who  voted  for  it  I  conceive  it  to  be  my  duty  to  tersely  express  my 
conviction  that  it  is  both  right  and  timely,  and  I  ask  you  to  excuse  me  on 
this  occasion  for  sticking  perhaps  quite  closely  to  my  notes,  because  only  by  so 
doing  can  I  be  sure  of  including  the  things  I  want  to  say  within  the  ten 
minutes  time  limit. 

I  shall  address  myself  solely  to  the  first  subdivision  of  the  proposition, 
since  from  the  beginning  that  has  seemed  to  me  to  be  not  only  the  most 
important  of  the  three,  but  the  one  most  acutely  needed. 

It  provides,  you  will  remember,  that  "the  Legislature  shall  not  pass  any 
bill  granting  hereafter  to  a  class  of  individuals  any  privilege  or  immunity  not 
granted  equally  to  all  members  of  the  State." 

Why  is  not  that  timely  and  just,  democratic  and  to  the  fullest  proper 
extent  himiane? 

Or  would  you  prefer  the  converse,  which  would  read  like  this :  "  The 
Legislature  may  pass  bills  granting  to  classes  of  individuals  privileges  and 
inmunities  not  granted  equally  to  all  members  of  the  State"?  Which  seems 
more  statesmanlike  and  more  required  ? 

As  a  constitutional  provision,  is  the  former  more  in  keeping  with  our 
declaration  and  our  fundamental  law?  We  began  with  the  Declaration  of 
Independence,  containing  what  Lincoln  called  the  "  Proposition  that  all  men 
are  created  equal."  That  proposition  was  successfully  tested,  first  by  the 
Revolution  which  followed  as  its  instant  result,  and  eighty  years  later  by 
the  Civil  War,  and  both  tests  were  successfully  met. 

The  Federal  Constitution  carried  out  the  equality  proposition  declaring,  as 
well  the  doctrine  of  non- entitlement  to  privileges,  as  that  against  the  abridg- 
ment of  immunities. 

These  propositions  contained  in  the  fourth  and  fourteenth  articles,  if  I 
remember  rightly,  of  the  Federal  Constitution,  were  interstate  propositions; 
and  I  believe  it  is  time  for  our  State  Constitutions  to  follow  these  leads  by 
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distinct  prohibition  against  our  Legislatures  granting  unequal  privileges.  I 
believe  in  this  not  for  one  reason,  but  for  many. 

First,  it  is  to  my  mind  not  an  academic  proposition,  but  a  practical.  We 
have  had  as  many  privileges  and  inequalities  written  in  our  statute  books  as 
they  should  be  asked  to  hold;  without  direct  authorization  of  the  people.  I 
am  not  sure  whether  the  so-called  "  rich  classes  "  have  been  more  or  less  pre- 
ferred than  the  labor  element.  It  used  to  be  —  and  well  within  my  remem- 
brance —  that  anyone  advocating  the  doctrine  of  Mr.  Barnes  would  have  been 
hailed  as  a  Democrat  working  for  the  masses  or  even  a  demagogue  or  agitator. 
He  would  have  been  praised  by  the  masses  as  one  working  against  privileges 
to  the  rich;  for  in  those  days  so  many  special  laws  enfranchised  the  few  with 
particular  money-making  privileges,  and  conferred  upon  voluntary  aggrega- 
tions of  rich  men,  so  many  special  corporate  existences  and  powers,  that  there 
were  scandal  and  wrong  in  that  direction. 

Perhaps  the  masses  have  caught  up  in  the  matter  of  the  enjoyment  of 
privilege.  At  least  it  would  seem  so  from  the  fact  that  the  sharper  cry  against 
the  proposition  now  being  considered  seems  to  come  from  the  industrial  work- 
ers. But  of  little  importance  whence  comes  the  complaint:  The  only  ques- 
tion to  be  met  is  as  to  whether  it  is  justified.  I  believe  that  there  have  been 
enough  legislative  privileges  extended  to  the  rich  on  the  one  hand,  to  the  poor 
on  the  other,  and  that  hereafter  when  equality  is  sought  to  be  subverted,  for 
no  matter  how  worthy  a  cause,  the  problem  should  be  solved  in  Democratic 
fashion  by  vote  of  the  people  themselves.  Many  propositions  not  strictly  of 
equality  I  approve.  I  want  laborers'  compensation  for  occupational  diseases; 
so  that  when  a  corporation  shall  have  ruined  a  laborer's  health  by  engaging 
him  in  an  unsalutary  job  —  which  yet  is  necessary  for  the  production  of 
things  which  are  needed  for  the  benefit  of  the  community  —  he  should  be 
treated  like  the  hero  he  is;  and  should  be  taken  care  of,  and  his  family.  I 
want  the  Spanish  War  Veterans  preferred  within  proper  testing  limits  in 
State  employment;  as  a  narrow  meed  of  appreciation  of  our  gratitude  for 
the  sacrifices  made  and  ready  to  be  made  by  those  heroes  whom  public  duty 
called  to  the  front.  I  want  a  lot  of  other  things  which  are  included  in  the 
term  "  class  privilege  "  —  but  I  want  none  of  them  unless  the  appeal  is  strong 
enough  to  commend  them  to  the  direct  vote  of  the  people,  whose  vote  can  gen- 
erally be  relied  upon  to  be  right  and  righteous,  and  who  will  not  refuse  the 
deserving,  whether  they  be  of  class  or  of  mass.  Furthermore,  I  appraise  Mr. 
Barnes'  proposition  as  for  the  relief  of  Legislatures,  who  ought  not  to  have 
their  vital  deliberations  impinged  upon  by  the  imequal  demands  of  capital 
on  the  one  hand  or  labor  on  the  other,  or  of  any  other  class  of  citizens. 

Lastly,  I  believe,  whether  statistics  from  Germany  appear  to  prove  it  or 
not,  that  equal  laws  tend  to  the  cultivation  of  independence  and  endeavor, 
to  the  encouragement  of  effort  and  economy,  to  the  ennoblement  of  individual- 
ism and  to  the  discouragement  of  mediocrity  and  of  proletarian  indulgences, 
in  short  to  the  improvement  of  the  citizen  and  the  State. 

And,  Mr.  Chairman,  in  consonance  with  what  I  opened  my  remarks  by 
stating,  I  ask  to  have  read  by  the  Clerk,  and  I  offer  the  following  amendment : 

The  Chairman  —  The  Secretary  will  read  the  amendment. 

The  Secretary  —  By  Mr.  Olcott.  To  amend  introductory  No.  701,  print 
No.  808,  as  follows:     Page  1,  line  6,  strike  out  beginning  with  the  word 
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"providing",  everything  thereafter  down  to  and  including  the  word  "em- 
ployer", in  line  11. 

Mr.  Unger  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  New  York,  Mr.  Unger. 

Mr.  Unger  —  Mr.  Chairman,  I  had  thought  that  the  limit  of  political 
audacity  was  reached  when  the  Committee  on  Governor  and  Other  State 
Kings  issued  its  fiat  against  popular  rule.  I  could  not  imagine  then,  sir, 
that  a  scant  week  thereafter,  I  would  be  in  the  thrones  of  a  great  debate  to 
ascertain  whether  or  not  social  progress  should  be  stagnated  and  the  dead, 
days  of  industrial  slavery  revived. 

I  have  no  argument  to  oflfer  in  logic  or  theory  against  the  scholarly  address 
of  the  gentleman  from  Albany.  It  seems  to  me  there  can  be  no  argument  in 
logic  or  in  theory.  In  theory  he  is  absolutely  correct;  but  there  is  the  humani- 
tarian side  of  this  question  and  all  the  logic  and  all  the  theory  in  the  world 
cannot  on  the  scales  of  civilization  balance  that. 

It  seems  to  me,  Mr.  Chairman,  that  there  must  be  very  few  of  the  mem- 
bers of  this  Convention  who  have  been  to  my  great  city  of  New  York  and 
made  any  extended  survey  of  it  and  of  the  labors  that  are  going  on  within 
it,  if  this  proposal  of  the  Delegates  from  Albany  can  obtain  serious  con- 
sideration in  this  body.  Of  course  I  assume  that  there  have  been  a  great 
number  of  delegates  to  this  Convention  who  have  visited  what  is  usually 
called  the  City  of  New  York  —  the  Great  White  Way  —  but  there  is  also  the 
great  black  way,  where  Hunger  and  Poverty  and  Misery  walk  hand  in  hand 
with  corporate  greed  and  wealth  and  power,  to  injure  the  poor.  And  I  tell 
you,  Mr.  Chairman,  that  the  time  will  never  come  in  this  State,  God  willing, 
and  so  far  as  I  am  able  to  voice  my  sentiments  against  it,  when  there  can  be 
enacted  in  our  fundamental  law  this  distrust  of  representative  government 
which  would  prevent  the  representatives  of  the  people  from  protecting  the 
poor. 

Mr.  Hinman  —  Mr.  Chairman. 

Mr.  Dimmore  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  Albany,  Mr.  H3inman. 

Mr.  Hinman  —  Mr.  Chairman,  I  hesitate  to  match  my  judgment  in  a  matter 
so  profound  as  this  with  the  judgment  of  those  who  are  older  and  whose 
judgment  must  be  more  mature  than  mine,  such  as  Br.  Schurman^  the  Presi- 
dent of  Cornell,  and  Mr.  Wickersham,  the  distinguished  Chairman  of  the  Judi- 
ciary Committee,  but  I  must  say  that  if  I  shared  the  view  of  Dr.  Schurman 
with  reference  to  representative  government,  I  should  feel  that  it  were  my  duty 
to  vote  to  wipe  out  the  entire  Constitution  and  to  provide  only  for  a  Legisla- 
ture and  the  Governor  to  make  and  execute  the  laws.  He  went  on  record  a  few 
days  ago  in  favor  of  an  executive  budget  because  the  Legislature  could  not  be 
trusted  with  the  money  of  the  taxpayers  and  yet  we  are  led  to  believe  that 
the  Legislature  can  be  thoroughly  trusted  with  the  proposition  of  individual 
justice  in  these  days  when  the  consideration  of  the  general  welfare  seems 
to  be  so  popular  except  when  one's  own  ox  is  gored. 

The  distinguished  chairman  of  the  Judiciary  Committee  in  his  speech  the 
other  day  called  attention  to  a  number  of  subjects  which  he  said  could  not 
be  dealt  with  by  the  Legislature  if  this  provision  were  to  be  incorporated 
in  our  Constitution.     He  said :  *'  The  grant  to  certain  persons  of  the  franchise 
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to  be  a  corporation  is  a  special  privilege.  Mr.  Barnes'  bill  would  prohibit 
such  laws  as  that  establishing  the  Altman  Foundation."  It  has  become  quite 
common  of  late  years  to  ask  those  special  corporate  franchises,  such  as 
the  Altman  Foundation.  Now  I  have  no  objection  to  the  carrying  on  of  some 
great  philanthropic,  scientific  or  educational  work  by  some  such  foundation, 
but  these  statutes  are  being  sought  year  after  year  and  I  see  absolutely  no 
reason  why  we  should  not  provide  a  general  corporation  statute  to  which  all 
of  these  persons  might  accommodate  themselves.  There  is  absolutely  no 
reason  why  we  should  not  have  another  Altman  Foundation  in  the  future 
under  a  general  law. 

Mr.  Wickersham  says:  "Exemption  from  jury  duty  has  been  held  to  be 
a  privilege  which  may  be  granted  to  a  class  or  classes  which  thereby  enjoy 
privileges  and  immunities  not  shared  by  others  but  which  have  been  held  to 
be  within  legislative  discretion." 

Every  session  we  have  been  asked  by  some  group  or  other,  and  some  of  them 
persistently,  year  after  year,  for  this  exemption  from  jury  duty.  It  is  de- 
stroying our  whole  system  of  jury  service  by  indirection  and  general  emascu- 
lation. What  we  should  do  is  to  wipe  out  all  jury  exemptions  rather  than 
to  try  to  build  up  the  National  Guard  and  the  volunteer  fire  departments  and 
other  excellent  instruments  of  a  public  character  at  the  expense  of  the  jury 
system.  We  have  already  gone  on  record  as  against  special  claim  bills  in 
the  Legislature  and  we  have  provided  so  far  by  the  Committee  of  the  Whole 
that  hereafter  the  Legislature  shall  provide  a  general  law  for  the  submission 
to  the  Court  of  Claims  of  matters  for  their  hearing  and  determination. 
Year  after  year  we  have  had  special  escheat  measures  asked  for.  Why  should 
we  not  have  a  general  statute  which  should  provide  the  procedure  whereby 
these  matters  may  be  presented  to  the  Court  of  Cla/ims  and  defended  by  the 
Attorney-General  in  a  judicial  proceeding.  Is  there  any  reason  why  we  should 
handle  them  incidentally  in  the  Legislature  and  not  in  a  judicial  proceeding? 

Preference  in  the  civil  service  is  being  continually  asked  for  by  various 
groups  of  citizens  as  a  reward  for  faithful  service  of  some  other  public  char- 
acter. We  have  no  right  to  load  the  civil  service  at  the  expense  of  some  other 
branch  of  the  service  as  a  reward  for  anybody,  whether  for  partisan  service 
or  for  public  service.  I  favor  a  merit  system,  but  it  should  be  the  merit  of 
capacity  to  fill  the  position  occupied  or  sought  to  be  occupied  and  not  as  a 
privilege  for  having  rendered  some  other  service  in  no  wise  related  to  the 
office  in  question.  It  breeds  contempt  for  discipline  and  authority.  It  is  not 
helpful  in  maintaining  efficient  government.  It  is  wrong  as  a  matter  of 
policy  to  sacrifice  one  branch  of  the  public  service  for  the  benefit  of  another. 
It  is  wrong  to  encourage  the  idea  that  the  privilege  or  immunity  is  the  reward 
for  patriotic  service.  Patriotic  service  should  not  be  measured  by  the  vulgar 
measure  of  the  materialistic  advantage  sought  to  be  gained. 

Every  year  we  have  all  sorts  of  pension  schemes  advanced  in  the  Legislature 
and,  as  amply  demonstrated  by  the  programme  that  was  laid  on  the  table  the 
other  night  by  Mr.  Parsons,  we  are  but  touching  the  hem  of  the  garment  — 
not  self-supporting  schemes  in  which  thrift  is  encouraged  by  statute  but  in 
which  and  through  which  the  people  are  being  led  to  believe  more  and  more 
that  the  treasury  of  the  State  and  the  treasuries  of  its  municipalities  are  a 
reservoir  to  be  tapped  ad  liJbitwm,    I  would  be  the  first  one  to  provide  relief 
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for  suffering  wherever  found,  whether  it  be  for  old  age  or  invalidism  or  mis- 
fortune of  any  character.  But  when  the  younger  generation  realizes  that  when 
a  certain  age  limit  is  reached,  the  fear  of  old  age  and  poverty,  which  is  and 
should  be  the  great  stimulant  for  thrift,  has  been  taken  away,  the  best  prop  of 
character,  self-reliance  and  American  pride  —  as  Judge  Clearwater  said  —  has 
been  knocked  out  from  under.  Privilege  of  this  kind  is  destructive  of  the 
greatest  stimulant  for  thrift. 

The  latest  pension  scheme  was  the  widow's  pension  which  became  a  law  this 
year,  against  my  earnest  opposition.  I  was  surprised  when  Judge  Hale  stated 
that  that  was  not  really  a  pension  scheme,  that  it  was  simply  carrying  on  our 
ordinary  method  of  poor  relief.  I  maintain  that  such  a  payment  of  moneys 
to  the  widow  as  she  sees  fit  to  spend  it,  not  through  institutional  care,  not 
by  providing  food  when  it  is  needed,  not  by  providing  clothing  when  it  is 
needed,  or  fuel  when  it  is  needed,  but  moneys  to  be  expended  as  she  sees  fit, 
is  a  distant  departure  in  matters  of  public  relief.  It  you  meet  a  man  upon  the 
f^treet  and  he  says  he  is  hungry  and  has  not  had  anything  for  several  days 
and  asks  for  a  quarter,  if  you  are  wise  you  will  take  him  to  a  restaurant  and 
see  that  he  gets  food.  You  will  not  give  him  money  because  the  experience  has 
been  that  nine  times  of  ten  that  man  will  go  and  buy  a  drink  with  it. 

I  say  this  is  a  distinct  departure  in  matters  of  public  relief.  It  should  con- 
tinue to  be  undesirable  to  be  a  pauper  and  a  dependent.  Such  a  person 
should  never  be  permitted  to  have  the  sting  of  dependency  softened  to  the 
extent  of  being  placed  upon  the  payroll  of  the  state  as  a  reward  for  not  hav- 
ing been  provident  or  as  an  easy  substitute  for  working  out  his  own  salvation 
in  fear  and  trembling.  It  breeds  pauperism,  it  discourages  thrift,  it  creates 
the  habit  of  dependence,  it  is  demoralizing  to  the  rising  generation  and 
utterly  destructive  of  strong  and  virile  character.  In  passing  the  wido.ws* 
pension  bill  this  year  we  have  taken  the  first  step  toward  the  denial  of  the 
birth-right  of  American  citizens,  the  birth-right  of  self-reliance,  of  individual 
dependence,  of  individual  character  and  resourcefulness,  and  of  responsibility 
to  and  for  our  own  upbuilding. 

This  convention  has  the  opportunity  to  teach  the  citizens  of  this  state  what 
should  be  the  sterling  principles  of  American  character,  never  to  lean  upon 
the  government  for  aid,  for  what  you  can  obtain  through  your  own  strong 
right  arm.  The  thrift  of  this  nation  is  the  strength  of  its  individual  citi- 
zens. When  you  say  that  the  widows*  pension  is  in  the  interest  of  the  child 
because  that  child  is  to  be  brought  up  by  its  mother,  I  say  to  you  is  that 
child  to  be  brought  up  by  a  mother  who  is  taught  by  the  passage  of  such 
legislation  as  this,  who  is  taught  by  unearned  moneys  that  are  handed  to 
her,  that  "  there  is  really  no  use  in  this  world  for  being  thrifty  or  self-reliant. 
The  government  owes  you  a  living.  If  destitute  at  any  future  period  of  your 
life,  do  not  worry!  "  They  have  taken  care  of  the  widow;  they  are  going  to 
take  care  of  those  whose  husbands  have  deserted  them,  of  those  whose  hus- 
bands are  in  prisons;  of  those  whose  husbands  are  in  insane  asylums,  of 
those  whose  husbands  are  confirmed  invalids.  They  are  going  to  take  care 
of  the  families  of  all  those  men  and  then  we  are  going  to  have  old  age  pen- 
sions, just  as  in  England,  where  a  million  pensioners  are  upon  the  pay-rolls 
and  where  it  is  costing  them  annually  sixty  million  dollars.  That  is  not  the 
important  point.     We  are  not  going  to  do  it  as  a  proposition  of  relieving 


2087 

destitution  in  order  that  there  may  be  no  suflfering  in  the  world  but  we  are 
going  to  place  them  upon  the  payroll  of  the  state.  What  will  be  the  condi- 
tion of  mind  of  the  recipient  of  such  moneys  and  those  who  witness  it  and 
those  in  the  community  who  are  aware  that  it  is  going  on,  where  no  service 
is  rendered,  who  are  led  to  believe  that  dependency  is  not  unbearable,  but  is 
even  self-respecting  if  not  desirable;  that  there  is  no  need  of  life  insurance, 
no  need  of  health  insurance,  no  need  of  accident  insurance,  no  need  of  laying 
any  money  away  in  the  savings  bank  for  a  rainy  day,  that  day  when  we  are 
going  to  be  ill  ?  "  Let  us  eat,  drink  and  be  merry,  for  the  government  will 
take  care  of  us.  The  world  owes  us  a  living."  Are  we  going  to  breed  poverty 
and  crime  which  will  continue  in  the  future!  When  are  the  people  going  to 
cease  to  have  this  appetite,  this  unquenchable  thirst  for  governmental  aid? 
Who  is  it  that  is  appealing  to  the  baser  passions  of  human  character?  Is  it 
the  opponents  of  special  privilege  legislation  or  is  it  those  who  favor  privilege 
to  satisfy  their  own  feelings  of  personal  comfort,  to  meet  their  own  material- 
istic comfort  at  the  expense  of  some  one  else!  Who  is  it  that  is  appealing  to 
the  finest  sensibilities?  Is  it  those  who  raise  the  cry  of  hmnanitarianism 
and  see  but  the  surface  of  things  deplorable  which  under  their  treatment  is 
going  to  grow  worse  instead  of  better,  or  is  it  those  who  really  appeal  to  the 
highest  sense  in  the  mind  and  in  the  heart  and  in  the  will  of  our  people  in 
that  they  stand  for  the  development  and  character  of  the  individual,  which 
is  the  keystone  of  our  structure? 

Mr.  Oreen  —  Mr.  Chairman. 

Mr.  Low  —  Mr.  Chairman. 

The  Chairman The  gentleman  from  Broome,  Mr.  Green. 

Mr.  Green  —  Mr.  Chairman  and  Gentlemen  of  the  Convention:  Studies 
from  Genesis  to  Revelations  have  been  indulged  in  by  those  favoring  this 
proposed  amendment,  to  make  immaculate  the  "  damned  spot "  which  will 
not  "  out "  on  the  black  page  of  history,  while  the  dry  tears  of  fear  have 
been  copiously  shed  lest  without  this  one  and  only  combined  beacon  light 
and  lustrous  guiding  star  of  hope,  the  day  of  democratic  liberty,  indepen- 
dence, equality  and  civilization  would  pale  and  perish  from  the  earth. 

The  proponents  of  this  stmendment  have  evidently  sought,  by  the  ingen- 
ious employment  of  scholastic  word-pictures,  principally  replicas  of  painting 
by  the  older  masters  of  ancient  days  and  foreign  climes ;  by  carefully  prepared 
papers  —  in  their  style  and  composition  literary  gems  approaching  the  class- 
ical—  to  so  divert  the  attention  of  the  Delegates  to  this  Convention  that 
they  would  forget  the  warning  of  the  Great  Master:  "Woe  unto  you  *  *  * 
for  ye  shall  clean  the  outside  of  the  cup  and  of  the  platter,  but  within  they 
are  full  of  extortion  and  excess."  "  Woe  unto  you  ♦  ♦  ♦  for  ye  pay 
tithe  of  mint  and  anise  and  cummin,  and  have  omitted  the  weightier  matters 
of  the  law,  judgment,  mercy  and  faith:  these  ought  ye  to  have  done,  and  not 
to  leave  the  other  undone." 

The  artistic  touch  in  phraseology  coupling  the  historic  with  the  prophetic, 
holds  out  a  promise  to  the  unwary,  reminding  one  of  Kipling's  "L'Envoie" 
wherein  he  states: 

"And    those    that    were    good    shall    be   happy, 

They  shall  sit  in  a  golden  chair; 
They  shall  splash  at  a  ten-league  canvas 

With  brushes  of  comet's  hair." 
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Dr.  Barnes  and  his  numerous  staff  of  expert  specialists  on  legislative 
powers  have  prescribed  this  proposed  amendment  as  "  first  aid  "  to  hiunani- 
tarianism,  a  complete  antidote  for  Socialistic  disorders  and  a  sure  panacea 
for  all  ingrown  ills  of  a  republican  form  of  government. 

Despite  all  the  veneering  by  the  genius  of  a  literatus,  and  the  adept's  elo- 
quence in  forensic  generalities,  this  amendment,  when  subjected  to  the  light 
of  reason  and  the  pure  air  of  deliberate  analysis,  smells  to  heavrai,  as  the 
putrid  remains  of  a  barbaric  antiquity,  which  the  rules  of  "  safety  first "  and 
healthful  logic  demand  should  be  quickly  and  deeply  interred  with  all  similax 
species  of  cold,  heartless,  money-mad  attacks  of  selfish  individualism  upon 
the  life  of  sane  and  progressive  constitutionalism  and  himianitarianism. 

Mr.  Chairman  and  gentlemen  of  the  Convention,  I  trust  you  have  carefully 
and  thoughtfully  read  and  pondered  this  composite  production  which  has  so 
long  been  in  process  of  incubation  and  evolution,  having  been  introduced 
May  26th  last,  and  the  finality  of  artistic  touches  to  frame  and  canvas  leaves 
the  picture  complete,  to  date,  now  before  us. 

What  does  this  amendment  mean?  Can  anyone  tell?  I  confess  it  is  be- 
wildering to  a  common,  every-day,  ordinary  layman  like  myself,  who  listened 
attentively  with  an  open  mind  to  the  "  mock  trial "  when  this  case  was  called 
on  Thursday  last  and  "  pros  "  and  "  cons  "  were  presented  by  eminent  men, 
members  and  ex-members  of  the  New  York  State  Bar  and  Bench,  during  a 
long  day  and  night  of  what  I  trust  was  sincere  argument  and  honest  debate. 

Judges,  wholly  without  jurisdiction,  constituted  the  court  and  decided 
with  rare  judicial  poise  for  an(^  against  the  case  at  bar. 

The  verdict  of  the  comparatively  small  jury  of  laymen  seemed  to  be  that 
the  question  of  fact  had  failed  of  presentation,  and  the  impotency  of  the 
Court  to  interpret  the  meaning  of  the  language  into  law  was  sufficient  to 
non-suit  the  petitioner. 

As  the  brain-storms  subsided  and  the  fog  of  pettifog  was  dispelled  by  the 
sun  rays  of  candor  and  common  sense,  the  disquieting  thought  arose:  What 
if  this  Convention  should  approve  the  proposed  amendment  and  the  people 
this  fall,  or  —  following  the  ingenious  but  cowardly  proposal  to  defer  until 
1917,  and  thus  escape  the  Presidential  election  —  should  confirm  and  write 
the  amendment  into  Constitutional  law?  Suppose  then,  a  real  bona  fide 
trial  should  be  brought  to  determine,  finally,  the  meaning  of  all  these  words, 
and  equally  qualified  lawyers  should  be  arranged  on  opposite  sides  before  a 
court  of  competent  jurisdiction  which  should  finally  hand  down  its  decision  — 
how  would  it  read? 

Of  course,  the  first  decision  would  not  satisfy  the  party  aggrieved,  and, 
naturally,  the  case  would  be  appealed,  and  then  again  appealed,  covering,  in 
the  usual  slow  course  of  law  many  months  or  even  years  of  time,  to  reach 
the  finis. 

Meanwhile,  justice  and  hmnanity  might  suffer  and  die  to  appease  what  — 
a  bid  for  notoriety?  or  a  chance  to  strangle  social  justice  and  human  welfare 
laws  on  the  altar  of  selfish  greed  and  privileged,  material  interests? 

Who  asked  for  this  Proposed  Amendment?  What  are  the  interests  b^ind 
it?  We  know  that  the  social,  religious,  educational,  charitable,  fraternal 
interests,  labor  organizations.  The  Anti-Saloon  League  of  New  York,  The 
Civic  League  of  New  York,  and  all  other  societies,  intended  to  conserve  the 
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welfare  of  the  people,  so  far  as  heard  from,  are  in  direct  opposition  and  ask 
that  the  amendment  shall  not  receive  favorable  consideration  by  this 
Convention. 

We  are  told  by  the  proponents  that  there  is  no  thought  of  interfering  with 
human  charities,  individual  rights  or  things  that  are  good  for  man,  society 
or  State! 

Then  why  this  Proposed  Amendment?  And  who  knows  its  final 
interpretation. 

What  would  the  amendment  mean  after  the  courts  had  thoroughly  dissected 
it  and  given  full  force  to  the  "  Thou  Shalt  Not "  clause  which  it  purposes  to 
write  into  the  basic  law  of  the  State? 

Suppose  the  Legislature  was  prohibited  —  bound  hand  and  foot  —  for  twenty 
years,  or  until  another  Constitutional  Convention  could  be  convened,  after 
breaking  through  the  worse  than  "barbed-wire  entanglements"  introduced, 
providing  for  a  vote  by  the  people  on  Constitutional  change  only  once  in  ten 
years,  or,  as  reported  by  Mr.  Hinman's  Committee,  that  at  least  a  vote  two- 
thirds  as  great  as  cast  for  a  Member  of  Assembly  must  be  had  before  a  Con- 
stitutional Amendment  can  become  a  law;  and  if  anyone  disputes  the  legality 
of  the  vote,  he  may  appeal  to  the  court  for  a  final  determination. 

In  the  meantime,  suppose,  in  the  line  of  medicine  or  surgery  —  outside  of 
those  now  recognized  by  statute  —  should  come  into  being  another  and  more 
modern  class  excelling  the  present  schools,  and  they  could  not  practice  with- 
out lawful  recognition;  would  that  be  fair  to  the  profession  or  to  the  people? 

Similar  hypothetical  suggestions  might  be  applied  to  other  professions 
and  callings  requiring  license  or  lawful  statute  in  order  to  permit  them  to 
compete  with  others  of  their  class  already  legalized  to  do  business. 

This  kind  of  constitutional  law  would  surely  be  pleasant  to  the  "  ins  "  who 
are  protected,  but  what  about  the  "  outs "  and  what  becomes  of  "  fair  play  " 
and  "  equal  rights  "  not  to  mention  privileges  ? 

In  parts  of  China  and  in  India,  equality  in  the  abstract  is  in  operation 
torday.  A  short  time  ago,  a  large  steamer  burned  on  a  Chinese  river;  there 
were  Chinese  fishermen  in  their  boats  alongside;  they  made  no  effort  to  rescue 
the  perishing  and  care  for  the  dying,  and  were  not  expected  to,  because  man- 
hood equality  prevailed  there,  and  —  they  were  fishing  for  fish,  not  men.  In 
India,  if  even  a  high-caste  Brahmin  drops  seriously  ill  in  the  road,  no  one  will 
pick  him  up  —  not  even  a  fellow  Brahmin  —  because  no  man  acknowledges 
an  obligation  to  another.  Selfish  individualism  controls  there.  They  walk 
away  on  the  other  side;  the  good  Samaritan  has  not  begun  his  work.  In  the 
United  States  equality  as  an  abstract  proposition  was  put  out  of  business  at 
the  building  of  the  first  school-house,  hospital,  asylums,  for  the  poor, 
insane,  etc. 

Oh  no,  this  amendment  would  not  "carry  into  effect  the  real  American 
ideal " —  they  would  kill  it !  —  for  the  American  ideal  goes  far  beyond  pro- 
posing "  that  the  government  should  give  equal  opportunity  and  equal  pro- 
tection to  every  individual  and  by  doing  this  every  man's  success  or  failure 
will  depend  upon  himself." 

True  "  the  American  ideal "  in  part  is  "  that  the  Government  should  give 
equal  protection  to  all  and  special  privileges  to  none  *'  i.  e.,  the  withholding 
of  such  protection  or  privileges  as  would  permit  a  man  or  set  of  men,  because 
of  their  political,  moneyed  or  other  power,  to  exploit  or  take  imdue  advantage 
of  their  fellow  men. 
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The  "American  ideal "  goes  to  humanity  with  faith,  hope  and  charity;  com- 
prehends social  justice;  realizes  that  it  is  the  duty  and  should  be  the  proud 
privilege  of  government  to  so  adjust  its  activities  that  the  teachings  of  the 
lowly  Nazarene  concerning  the  Brotherhood  of  Man  should  be  embalmed 
in  our  hearts,  our  statutes,  and  in  the  constitutions  governing  States  and 
nations. 

Permit  me  to  read  you  a  letter  received  from  one  of  my  dearly  esteemed 
friends  —  a  gentleman  who  always  squares  his  promises  by  performances  — 
and  who,  I  believe,  in  proportion  to  his  financial  ability  is  unostentatiously 
and  quietly  giving  to  the  unfortunate  and  deserving  regardless  of  class,  color 
or  creed  as  much  in  practical  charity  as  any  man  living. 

As  you  will  notice  from  the  date,  this  letter  was  not  intended  to  fit  in 
here  so  nicely. 

"  Office  of 
Endicott,  Johnson  &  Co., 

Endicott,  N.  Y. 
May  26th,  1915. 
Executive  Department. 

George  E.  OreenCf  Constitutional  Convention,  Alha/ny,  N.  Y : 
Dear  George: — 

In  the  morning  paper,  there  appear  proposals  for  possible  future  'Labor 
legislation ',  which  calls  for  more  and  better  protection  for  the  '  lives,  health, 
safety,  comfort  and  general  welfare,'  of  all  working  people,  for  better  insur- 
ance against  accident,  and  sickness;  for  insurance  against  imemployment ; 
and  Hnally,  insurance  against  the  needs  of  old  age.  In  a  broad  way,  I  should 
urge  all  measures  of  this  kind  to  favorable  consideration.  Society  owes  it  to 
its  members,  that  none  should  suffer  for  what  they  actually  need,  while  any 
have  more  than  they  need,  and  that  no  member  of  society  should  face  inevit- 
able old  age,  with  fear  and  trembling,  lest  they  might  suffer  for  food,  clothing 
and  shelter.  In  brief,  society  owes  it  to  every  member,  that  in  the  midst 
of  plenty  there  should  be  plenty;  not  in  the  sense  that  plenty  should  be  given 
to  those  who,  without  effort,  would  take  advantage;  but  that  none  should 
suffer  for  absolute  necessities.  I  believe  we  are  away  behind  some  other 
countries,  in  our  care  for  workers,  who  have  not  been  able  —  through  lack  of 
opportunlity  (or  for  some  other  reason)  to  provide  against  unemployment, 
sickness,  old  age,  etc. 

I  believe  in  very  liberal  labor  legislation.  In  some  way  or  other,  we  have 
to  take  care  of  our  less  fortunate  members.  It  should  be  cheerfully  done,  and 
in  reason  liberally,  because  it  is  a  privilege  to  do  it.  I  observe  that  the 
support  of  every  unfortunate  out  of  work,  or  out  of  health,  becomes  a  tax 
upon  the  community.  It  is  just  as  well  that  provision  should  be  made  for 
their  certain  and  comfortable  maintenance,  as  to  have  it,  as  it  is  to-day,  when 
everything  is  uncertain  and  misunderstood,  and  the  mental  distress  is  some- 
times greater  than  the  actual  physical  distress,  because  of  the  fear  that  they 
are  going  to  suffer. 

I  would  like  to  have  you  believe  that  there  are  employers  of  labor,  who 
would  sustain  you,  and  your  co-workers,  in  any  effort  which  honestly  sought 
a  solution  of  the  present  unsatisfactory  condition  of  the  producers  of  all 
growth  and  prosperity  —  the  working  people. 

Yours  very  truly, 

(Signed)     George  F.  Johnson." 
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The  Chairman  —  The  gentleman's  time  has  expired. 

Mr.  Green  —  It  is  my  deliberate  opinion  that  in  this  letter  Mr.  Johnson 
voices  the  sentiment  of  those  associated  with  him  as  co-offidiala  and  stock- 
holders of  this  great  firm  of  show  manufacturers  who  employ  about  7,000 
people  in  my  county  and  he  speaks  for  many  other  concerns  in  the  State  of 
New  York  of  like  character. 

Mr.  Sheehan  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  New  York,  Mr.  Sheehan. 

Mr.  Sheehan  —  Those  who  have  opposed  this  measure  in  its  entirety  all 
seem  to  have  overlooked  or  ignored  the  fact  that  it  has  within  it  the  germs 
of  a  political  philosophy  that  will  never  die  while  true  republics  exist. 

It  is  doubtful  if  a  republican  form  of  government  can  long  endure  if  its 
fundamental  law  justifies  the  grant  of  privilege  of  immunity  to  any  class  of 
persons  not  common  to  all.  No  firm  believer  in  representative  government 
will  ever  abandon  the  principle  that  all  men  are  equal  before  the  law  and 
that  special  privilege  should  be  granted  to  none. 

Those  who  believe  that  a  pure  democracy  and  not  a  representative  republic 
is  the  goal  for  which  we  should  struggle,  are  ooneciously  or  unconsciously 
striving  for  the  power  to  grant  or  withhold  privilege  and  immunity.  An 
examination  of  the  history  of  our  country  will  show  that  from  our  earliest 
days  the  struggle  for  privilege  has  been  constant  and  persistent  and  in  in- 
numerable cases  successful. 

Legislative  privileges  have  been  granted  that  have  enriched  the  few  and 
outraged  the  many.  The  word  "  privilege "  with  all  its  sinister  meaning 
still  looms  large  on  the  statute  books  of  our  State.  The  blackest  legislative 
and  administrative  scandals  of  the  State  are  directly  traceable  to  the  strug- 
gle for  privilege.  The  scandals  of  the  early  seventies  that  resulted  in  the 
coinage  of  the  hateful  term  "  Tweedism  "  had  root  and  birth  in  the  struggle 
for  special  privilege.  Had  the  first  paragraph  of  this  proposal  been  written 
into  the  Constitution  of  1846  some  of  the  most  flagrant  wrongs  which  have 
now  ripened  into  legal  rights  would  never  have  been  enacted.  Special  privi- 
lege that  permitted  a  favored  few  to  occupy  the  highways  of  the  State  and  to 
receive  immunity  from  taxation  upon  their  property  would  not  be  a  subject 
of  reproach  and  condemnation  for  they  never  could  have  been  granted.  Had 
such  a  provision  as  this  been  inserted  In  the  Federal  Constitution  many  of  the 
evils  from  which  the  body  politic  now  suffers  would  have  been  avoided. 
Millions  of  acres  of  fertile  soil  would  have  been  reserved  for  individual  settle- 
ment and  would  not  have  been  bestowed  as  corporate  subsidies.  Under  this 
provision  it  would  have  been  impossible  to  pass  a  valid  law  permitting  one 
class  of  citizens  to  violate  the  anti-trust  laws  of  the  nation  while  other' 
classes  were  made  criminally  liable  for  infractions  of  the  same  law. 

The  wrath  of  the  nations  has  turned  against  the  political  boss  largely 
because  of  the  belief  that  special  privilege  was  the  direct  result  of  so-called 
invisible  government.  The  adoption  of  the  first  paragraph  of  this  proposal 
will  remove  one  of  the  greatest  causes  of  popular  discontent  and  it  will 
further  remove  from  those,  who  think  in  the  language  of  sin,  the  opportimity 
of  haranguing  the  multitude  that  privileges  are  denied  them  which  are 
granted  to  others. 


2092 

It  is  no  excuse  for  granting  privilege  to  the  masses  that  privileges  have 
been  heretofore  exercised  by  the  classes,  for  special  privilege  is  equally 
obnoxious  whether  it  be  granted  to  the  few  or  to  the  many. 

How  can  those  who  declaim  against  the  privileges  heretofore  granted  to 
the  few  hold  straight  faces  when  they  oppose  a  proposal  that  will  deny 
privilege  to  any?  Privilege  has  been  the  blight  of  all  ages  and  you  cannot 
consecrate  it  or  make  it  respectable  by  saying  that  privilege  ceases  to  be 
privilege  because  it  is  given  to  the  masses  and  denied  to  the  classes.  I  come 
from  a  race  that  has  suffered  as  much  tlirough  the  grant  of  governmental 
privilege  as  it  has  from  the  iron  hand  of  tryanny.  To  me  the  term  itself 
is  odious.  The  natural  rebel  within  me  cries  out  for  its  destruction,  and  I 
should  vote  for  this  paragraph  if  I  stood  alone  in  this  Convention. 

But,  Mr.  Chairman,  I  cannot  give  my  approval  to  the  second  paragraph 
of  this  proposal  because  I  fear  it  might  limit  or  take  away  from  the  State 
the  power  to  provide  for  the  care  and  support  of  its  poor  and  indigent. 
Covemmental  paternalism  is  as  offensive  to  me  as  is  privilege,  but  the 
practices  and  traditions  of  our  ancestors  in  recognizing  a  duty  to  care  for 
those  who  are  unable  to  care  for  themselves  are  in  accord  with  the  best 
instincts  of  human  nature.  I  would  not  deny  to  the  Legislature  the 
power  to  deal  with  this  question  in  an  enlightened  and  humane  manner, 
but  I  should  not  expect  that  this  power  would  be  used  in  such  a  way  as 
to  encourage  the  belief  that  the  State  as  such  owes  a  living  to  any  man 
who  comes  within  its  borders. 

The  third  paragraph  providing  that  the  Legislature  shall  not  establish  a 
wage  for  service  to  be  paid  to  any  employee  by  private  employers  is  right 
in  principle,  but,  in  my  opinion,  is  too  broad  in  expression.  While  I  believe 
the  death-knell  of  our  institutions  will  be  sounded  whenever  power  is  con- 
ferred upon  the  Legislatures  of  our  different  States  to  fix  the  wage  that  pri- 
vate employers  shall  pay  to  their  employees,  I  believe  an  exception  to  the 
principle  can  be  justified  in  favor  of  women  and  children  of  tender  age. 
[  cannot  conceive  of  a  single  valid  reason  that  can  be  advanced  in  favor  of 
the  proposition  that  public  authorities  should  fix  the  wage  to  be  paid  by 
private  employers,  but  I  believe  it  would  not  be  inconsistent  with  our  form  of 
government  to  protect  the  morality  of  our  girls,  when  that  morality  is 
threatened  by  the  sordidness  and  greed  of  those  who  would  deny  them  a  living 
wage,  and  because  that  right  might  be  interfered  with  under  the  third  propo- 
sition, as  it  stands,  I  am  against  it. 

Mr.  Chairman,  we  know  not  what  new  world  conditions  may  result  from 
the  bloody  carnage  we  are  now  witnessing  beyond  the  seas.  New  functions 
of  government  may  be  forced  upon  us.  We  may  possibly  have  to  wander 
somewhat  from  the  pathways  of  the  past,  but  I  cannot  conceive  of  any 
possible  result  that  will  make  for  the  glorification  of  privilege,  —  on  the 
contrary,  I  can  see  that  special  privilege  and  its  twin  brother,  despotic 
power,  may  disappear  from  the  face  of  the  earth  forever. 

In  the  few  minutes  allowed  me  to  discuss  this  matter  under  the  rules  gov- 
erning this  debate  I  have  attempted  to  state  as  concisely  as  possible  some 
of  the  reasons  why  I  favor  the  adoption  of  the  first  paragraph  and  oppose 
the  approval  of  the  last  two  paragraphs  of  the  proposed  amendment. 
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I  hope  this  measure  will  be  advanced  to  third  reading  in  order  that  there 
may  be  a  recorded  vote  for  or  against  the  proposition  contained  in  the  first 
paragraph  of  Mr.  Barnes'  amendment. 

Mr.  Low  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Low. 

Mr.  Low  —  Mr.  Chairman,  I  listened  the  other  day  to  the  address  of  the 
gentleman  from  Albany  in  introducing  this  amendment  with  profound  in- 
terest and  with  great  admiration.  With  profound  interest  because  of  the 
cogency  with  which  the  thought  was  developed,  and  with  admiration  for  the 
sincerity  of  the  man  who  urged  it  upon  the  attention  of  this  convention. 

If  we  were  to  debate  in  the  abstract  the  first  paragraph  of  this  amendment, 
I  should  be  very  sorry  to  attempt  to  sustain  the  idea  of  the  proposition  that 
our  state  should  give  privileges  to  one  class  that  it  does  not  give  to  all  citi- 
zens. But  I  can  only  interpret  the  significance  of  the  amendment  by  what  was 
said  by  its  author  when  he  called  attention  to  the  series  of  social  measures 
which  were  adopted  in  Germany  at  the  instance  of  Prince  Bismarck. 

Now,  my  thought  about  those  measures,  Mr.  Chairman,  and  my  view  upon 
this  amendment  is  determined  by  my  belief  that  in  no  real  true  sense  are  they 
the  grant  of  privilege  to  a  class. 

I  have  been  the  President  of  the  National  Civic  Federation  for  more  than 
five  years.  That  organization  is  made  up  of  leading  employers,  leading  rep- 
resentatives of  organized  labor,  and  men  like  myself  who  are  not  either  one 
or  the  other. 

In  1903,  under  the  auspices  of  that  convention,  the  first  meeting,  the  first 
great  meeting  was  held  in  this  country,  in  the  interest  of  workmen's  com- 
pensation laws,  and  why?  Because  in  discussing  the  questions  of  accidents 
and  the  burdens  that  fell  from  accidents  under  modern  industrial  conditions 
upon  the  workmen,  not  simply  the  representatives  of  organized  labor,  but  the 
representatives  of  employers  and  the  representatives  of  the  public,  had  come 
to  feel  that  the  employers'  liability  law,  the  system  which  that  represented, 
no  longer  worked  justice,  so  that  laws,  instead  of  being,  in  the  beautiful 
phrase  of  the  Judicious  Hooker  "  the  harmony  of  the  world  "  were  a  discord 
'of  human  society;  and  this  measure  for  workmen's  compensation,  which  gives 
something  to  all  who  are  hurt,  instead  of  perhaps  abnormal  damages  to 
few  and  nothing  to  many,  in  no  sense  is  a  class  privilege,  I  submit,  but  it  is  a 
measure  in  the  profoundest  interest  of  the  community  as  a  whole. 

Now,  a  word  or  two  about  mothers*  pensions.  I  lived  in  Brooklyn  in  the 
years  1870  to  1880  and  there  were  great  abuses  in  the  granting  of  outdoor 
relief.  A  suit  was  brought  in  the  Supreme  Court  as  the  result  of  which  it 
was  decided  that  it  was  not  lawful  in  the  state  of  New  York  to  give  money 
for  outdoor  relief,  except  to  persons,  who,  when  they  were  able,  should  be 
taken  to  institutions  to  be  cared  for  there. 

Up  to  that  time  Kings  county  had  been  spending  more  than  a  hundred 
thousand  dollars  a  year  for  outdoor  relief,  and  it  was  cut  off  like  that.  I 
expected  and  many  others  expected  that  that  would  be  followed  by  tremendous 
claims  upon  the  relief  societies  of  the  city  the  following  winter,  but  what 
happened? 

That  happened  to  take  place  in  1878,  and  it  went  into  force  on  the  first  of 
January,  1879,  just  following  a  year  of  great  business  prosperity,  which  some- 
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what  reduced,  no  doubt,  the  claim  upon  relief  societies,  but,  sir,  if  yoa  will 
look  up  the  record  concerning  orphans,  and  half-orphans,  as  a  result  of  that, 
you  will  find  that  the  sending  of  children  to  orphan  asylums,  taking  them 
out  of  their  homes  and  away  from  their  mothers,  widows  or  not,  to  be  cared 
for  by  the  State,  followed  with  marked  increase  the  adoption  of  that  policy. 

Therefore,  I  look  upon  this  action  in  favor  of  widows*  pensions  precisely 
as  Judge  Uale  does.  It  seems  to  me  that  it  is  only  one  way  whereby  society  is 
trying  to  deal  with  a  problem  which  is  as  old  as  society  and  I  hope  that -it 
will  prove  to  be  a  wise  step. 

Mr.  Wickersham  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Wickersham. 

Mr.   V\^icker8ham  —  A  point  of  order. 

The  Chairman  —  The  gentleman  will  state  his  point  of  order. 

Mr.  Wickersham  —  Under  the  order  of  business  for  the  evening  the  ten 
minutes  speeches  were  to  end  at  the  expiration  of  one  hour,  and  the  remain- 
ing  time  was  to  be  divided  between  the  opponents  of  the  measures  and  the 
advocates  of  it.     I  believe  the  first  hour  has  expired. 

The  Chairman  —  As  the  Chair  catches  the  time  from  the  clock  there  are 
two  minutes  left. 

Mr.  Wickersham  —  I  withdraw  my  point  then. 

Mr.  Low  —  I  have  no  desire  to  continue  my  indiscretion,  although  I  mi^ht 
cover  every  phase  of  the  subject.  My  point  is,  that  such  legislation  as  that 
is  in  no  sense  a  grant  of  privilege  to  a  class.  It  is  legislation  which  is  after 
all  in  the  interest  of  the  whole. 

The  Chairman  —  Now,  under  the  rule  heretofore  adopted  by  the  Convention, 
after  9:30,  the  time  was  to  be  equally  divided  between  the  opponents  of  the 
measure  and  those  who  favored  the  measure  and  of  course  the  Chairman 
is  powerless  to  do  anything  except  to  enforce  the  rule.  So  that  from  now  on, 
unless  there  is  some  other  action  taken  the  time  must  be  equally  divided 
between   those  opposing  the  measure  and  those  supporting  the  measure. 

As  the  rule  reads,  and  as  it  was  adopted  last  Friday  — 

Mr.  Dahm  —  Mr.  Chairman,  I  rise  to  a  question  of  information. 

The  Chairman  —  The  gentleman  will  state  his  question  of  information. 

Mr.  Dahm  —  How  many  speakers  has  the  Chairman  got  on  his  list  who 
desire  to  speak  on  this  question? 

The  Chairman  —  I  have  here  on  this  list  before  me  nine  of  the  members 
who  have  indicated  a  desire  to  speak. 

Mr.  Dahm —  Mr.  Chairman,  in  view  of  that  fact  I  would  move  that  we 
suspend  the  rule  until  all  the  speakers  have  a  chance  to  express  their  views 
on  this  question. 

Mr.  Wickersham  —  Mr.  Chairman,  if  that  is  urged,  I  raise  the  point 
of  order  that  the  motion  is  not  open  for  discussion  in  this  Conunittee. 

The  Chairman  —  The  point  of  order  is  well  taken.  The  Convention  only 
can  suspend  its  rules  and  not  the  Committee  of  the  Whole. 

Mr.  Wickersham  —  Mr.  Chairman,  Mr.  Barnes  and  I  have  arranged  to 
divide  the  time  and  he  will  take  the  last  half  hour. 

Mr.  Barnes  —  Mr.  Chairman,  I  understand  that,  but  I  would  suggest  to 
Mr.  Dahm  that  as  a  matter  of  procedure  if  he  desires  and  the  Conmiittee 
desire  to  have  further  discussion  the  motion  is  for  the  Committee  to  rise 
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and  report  progress  and  ask  leave  to  sit  for  an  hour  or  whatever  time  is 
necessary,  and  then  to  come  back  and  that  motion,  I  think,  would  be  in 
order. 

Mr.  Oahrn  —  Mr.  Chairman,  with  all  due  respect  to  the  suggestion  of  the 
distinguished  gentleman  from  Albany,  there  seems  to  be  a  privilege  which 
permeates  this  audience;  there  seems  to  be  a  desire  to  shut  off  debate  on  this 
question.  I  have  something  to  say,  and  I  have  sat  here  for  the  last  three 
days  and  I  was  forced  to  give  way  to  the  privileged  few  and  their  repre- 
sentatives and  even  including  organized  and  unorganized  labor,  and  I  think 
the  suggestion  is  important* — 

The  Chairman  —  The  Chairman  of  your  Committee  will  state  that  he  cannot 
do  anything  except  to  enforce  the  rule  which  has  been  adopted  by  the  mem- 
bers of  the  Convention,  and  the  Chair  further  states  that  he  has  tried  at 
least  to  divide  the  time  equally  amongst  those  who  advocate  and  amongst 
those  who  oppose  the  measure. 

Mr.  Barnes — -I  rise  to  a  question  of  privilege. 

The  Chairman  —  The  gentleman  will  state  the  question  of  privilege. 

(Mr.  Barnes  —  Which,  I  take  it,  is  recognized  in  this  body  at  least.  The 
reason  why  I  did  not  make  the  motion  to  rise  and  report  progress  and 
ask  leave  to  sit  again  imder  another  rule  is  because  I  am  a  member  of  the 
Committee  on  Rules  and  I  have  been  endeavoring  not  to  take  up  any  more 
of  the  time  of  the  Convention  than  is  necessary  with  this  proposal  and  it 
is  farthest  from  my  mind  in  any  way  whatsoever  to  limit  the  debate.  As 
to  other  members  who  desire  to  speak,  I  trust  the  debate  will  continue  until 
every  member  of  the  Convention  has  stated  his  position  clearly  as  to  whether 
he  is  in  favor  of  granting  privilege  to  a  few  not  granted  to  every  member 
of  the  State,  and  then  those  who  are  opposed  to  it,  ought  to  be  permitted 
to  speak,  provided  we  do  not  take  too  much  time,  and  I  do  not  like  to  make 
the  motion  for  that  reason. 

Mr.  Dahm  —  Mr.  Chairman,  with  all  due  respect  to  the  gentleman,  I  will 
make  the  motion  myself.    I  ask  the  Committee  do  now  rise. 

The  Chairman  —  The  gentleman  from  New  (York,  Mr.  Dahm,  moves 
that  the  Committee  do  now  rise,  report  progress  and  ask  leave  to  sit  again. 

Mr.  Wickersham  —  Mr.  Chairman,  I  do  not  think  anyone  would  object 
to  this  debate  be^g  continued  under  such  an  order  if  it  is  the  desire  of  the 
Convention  to  do  so.  I  would  observe,  however,  that  we  have  already 
devoted  two  sessions  to  this  matter,  and  this  is  the  third  session,  and  we 
have  a  great  volume  of  other  business  before  this  Convention,  and  it  does 
seem  to  me  that  we  have  given  about  as  much  time  as  this  particular 
measure  in  that  proportion  properly  should  have,  and  having  stated  that,  I 
submit  the  motion  to  the  Committee. 

The  Chairman  —  The  question  is  upon  the  motion  by  Mr.  Dahm. 

Mr.  Dahm  —  Mr.  Chairman,  I  want  to  say  in  reply  to  the  previous 
speaker  that  there  is  no  question  that  has  yet  come  before  this  Convention 
of  more  importance  to  the  State  of  New  York  than  the  present  one  under 
discussion,  and  I  sincerely  hope  that  the  members  when  they  vote  on  this 
question  will  vote  to  arise  and  report  progress. 

The  Chairman  —  The  question  is  upon  the  motion  of  the  gentleman  from 
New  York,  Mr.  Dahm,  that  the  Committee  do  now  rise,  report  progress  and 
ask  leave  to  sit  again. 
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Mr.  A.  £.  Smith  —  Do  I  understand  that  is  to  sit  later  to-night? 

The  Chairman  —  Yes.  Those  in  favor  of  the  motion  will  rise.  It  seems 
hardly  necessary  to  waste  time  counting.  Those  opposed  rise.  The  motion 
has  been  carried. 

(The  President  resumes  the  Chair.) 

The  President  —  The  Convention  will  come  to  order. 

Mr.  Phillips  —  Mr.  President. 

The  President  —  Mr.  Chairman. 

Mr.  Phillips  —  The  Committee  of  the  ^Vhole  having  under  consideration 
General  Order  No.  25,  has  directed  me,  as  its  Chairman,  to  report  that  it  has 
made  progress  and  ask  leave  to  sit  again  immediately. 

The  President  —  The  question  is  on  the  request  to  grant  leave  to  sit  agaiii 
immediately.    All  in  favor  say  Aye,  contrary  No.    The  motion  is  agreed  to. 

Mr.  Wickersham  —  Mr.  President. 

The  President  —  Mr.  Wickersham. 

Mr.  Wickersham  —  I  move  that  in  the  further  consideration  of  the  subject 
when  the  Committee  resumes  its  session  the  time  for  debate  be  limited  until 
half  past  eleven.  That  the  last  hour  be  divided  between  those  opposed  to 
the  measure  and  those  in  favor  of  it  in  like  manner  as  the  standing  rule, 
and  that  the  intervening  hour  be  divided  among  the  speakers,  no  one  to 
speak  more  than  ten  minutes. 

The  President — All  in  favor  of  the  motion  say  Aye,  contrary  No.  The 
motion  is  agreed  to. 

Mr.  Wickersham  —  Mr.  President,  I  move  that  the  Convention  now  go  into 
Committee  of  the  Whole  for  further  consideration  of  the  measure. 

The  President  —  You  have  heard  the  motion.  All  in  favor  say  Aye,  con- 
trary No.  The  Convention  will  go  into  Conmiittee  of  the  Whole,  with  Mr. 
Phillips  in  the  Chair. 

(Mr.  PhilMps  resumed  the  Chair.) 

Mr.  Betts  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  Wayne,  Mr.  Betts.  I  desire  now  to 
announce  that  imder  the  rule  which  has  just  been  adopted,  the  forty  or  forty- 
five  minutes  will  be  devoted  to  general  discussion,  and  then,  as  I  understand 
it,  the  last  hour  is  to  be  divided  equally  between  the  opponents  and  the  pro- 
ponents of  the  measure. 

The  gentleman  from  Wayne,  Mr.  Betts. 

Mr.  Betts  —  Mr.  Chairman.  This  is  one  of  the  vital  fundamental  proposi- 
tions before  this  Convention,  for  it  relates  exclusively  to  the  administration 
of  justice. 

The  proposition  presented  by  Mr.  Barnes  as  it  is  to  be  amended  reads: 

'*  The  Legislature  shall  not  pass  any  bill :  Granting  hereafter  to  any  class 
of  individuals  any  privilege  or  immunity  not  granted  equally  to  all  members 
of  the  State." 

The  questions  involved  are: 

1.  Shall  we  put  in  operation  the  American  ideal  of  government  which  is 
justice  to  all  and  privileges  and  immunities  to  all  alike? 

2.  Shall  we  depart  from  this  ideal  of  justice  and  equality  by  establishing 
as  a  governmental  principle  inequaKty  of  privileges  and  immunities  by  giving 
them  to  a  certain  class  while  denying  them  to  all  other  classes  with  the  conse- 
quent injustice  to  every  member  of  the  State  not  included  in  the  favored  class? 
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3.  If  we  are  to  establish  inequality  of  privileges  and  immunities  as  a 
fundamental  pi^inciple  of  government,  then  this  proposition  provides  that 
this  important  and  fundamental  principle  shall  be  incorporated  in  the  Con- 
stitution of  the  State  by  the  sovereign  people  themselves,  in  whom  all  power 
resides,  instead  of  leaving  it  to  the  Legislature,  which  is  simply  a  delegated 
agency  not  authorized  or  empowered  to  dec^ide  fundamental  principles  of 
government. 

This  is  the  true  situation  and  no  amount  of  sophistry  can  either  cloud  or 
hide  the  issue. 

Aristotle,  the  founder  of  political  science  and  the  compiler  of  one  hundred 
and  fifty  Constitutions,  laid  down  the  principle  upon  which  all  civilized  states 
should  be  administered.     He  said: 

'*  Justice  is  the  bond  of  men  in  states,  and  the  administration  of  justice, 
which  is  the  determination  of  what  is  just,  is  the  principle  of  order  in  political 
society.  **  • 

In  this  statement  the  great  philospher  clearly  indicates  that  order  follows 
justice  and  that  disorder  follows  •  injustice.  In  this  he  is  absolutely  right. 
Every  democratic  state,  if  it  expects  to  endure,  must  enforce  justice  between 
aU  of  its  members.  When  the  State  begins  to  grant  privileges  and  im- 
munities to  one  class  which  it  denies  to  all  other  classes  it  sows  the  seeds 
of  its  own  ruin  and  invites  revolution  by  removing  from  its  administration 
the  principle  of  justice  and  by  establishing  injustice  as  a  part  of  the  adminis- 
trative policy. 

It  is  this  injustice  of  granting  privileges  and  immunities  to  some  and  deny- 
ing them  to  others  that  creates  discontent.  Ihose  who  are  denied  equal  privi- 
leges and  immunities  are  dissatisfied  because  the  ^'tate  imposes  upon  them 
the  injustice  of  carrying  a  new  burden  to  the  extent  that  the  favored  class 
is  relieved. 

But  this  is  not  all.  Those  who  are  enjoying  the  privileges  and  immunities, 
having  had  a  taste,  at  the  expense  of  others,  constantly  want  more.  Their 
appetite  grows  by  what  it  feeds  on.  They  organize,  agitate  and  demand  more 
favors,  privileges  and  immimities,  and  they  fight  to  obtain  them  at  the  hands 
of  the  Legislature. 

When  they  do  not  secure  the  additional  privileges  and  immunities  they  seek, 
they  are  still  more  dissatisfied  and  discontented;  and,  if  they  do  receive  them, 
they  are  dissatisfied  because  they  did  not  get  more  and  immediately  start  a 
new  agitation  for  another  increase  of  privileges. 

Therefore,  the  State  is  responsible  for  the  whole  situation  and  discontent 
is  created  by  the  mistaken  policy  of  the  State  itself  because  it  does  not  confine 
its  activities  to  its  legitimate  function  —  the  administration  of  justice. 

The  administration  of  justice  means  that  the  State  should  give  equal  pro- 
tection and  equal  opportunity  to  every  individual  and  then  his  success  or  fail- 
ure will  depend  upon  himself  and  not  upon  the  government. 

The  government  can  not  undertake  to  insure  success  to  any  individual.  If 
it  does,  it  should  insure  success  to  all  alike.  To  undertake  this  would  mean 
the  absolute  destruction  of  all  organized  government  and  would  result  in 
chaos  and  anarchy,  and  in  the  end  to  bloody  revolution.  This  is  exactly  where 
all  the  class  legislation  is  leading  us.  It  is  leading  us  to  revolution.  It  is 
leading  us  backward  and  not  forward.    It  is  reaction  and  not  progress. 
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When  the  State  secures  the  support  of  any  class  by  the  bribe  of  favor, 
privilege  or  immunity  and  the  self-seeking  demagogues  purchase  their  sup- 
port with  flattery  and  by  aiding  them  to  secure  governmental  privilege,  then 
the  Republic  is  on  the  edge  of  chaos  and  anarchy  lurks  just  around  the 
corner. 

I  deny  that  those  who  advocate  socialistic  class  legislation  are  progressives. 
They  are  reactionaries.  They  are  carrying  us  back  to  the  intolerable  condi- 
tions from  which  we  emerged  more  than  a  century  ago,  after  an  age-long  strug- 
gle for  political  liberty  and  industrial  freedom. 

For  the  purpose  of  proving  this  statement,  I  shall  present  to  you  some  his- 
torical facts  that  are  beyond  the  realm  of  dispute.  All  of  these  schemes  of 
legislation  and  government  have  been  tried  out  in  past  history  and  have, 
invariably,  not  only  proved  failures  but  have  resulted  in  injury  to  the  very 
class  of  people  they  were  intended  to  benefit. 

Let  me  give  you  a  few  historical  facts  on  the  subject. 

In  the  year  of  our  Lord  ^01  —  sixteen  hundred  years  ago,  Diocletian, 
Emperor  of  Rome,  the  original  Progressive,  was  confronted  with  the  same 
problems  which  confront  us  to-day.  The  high  cost  of  living,  the  minimum 
and  maximum  wage  and  the  "  greed  of  the  malefactors  of  great  wealth  "  were 
issues  in  that  ancient  day.  Diocletian  met  the  situation  like  a  reactionary 
Progressive  of  our  own  day  would  meet  if  it  he  had  the  power.  He  issued  a 
decree  or  an  edict  fixing  the  minimum  and  maximum  wage  for  all  labor  and 
the  minimum  and  maximum  price  on  all  commodities,  including  both  the 
necessaries  and  the  luxuries  of  life.  This  original  Progressive,  Diocletian, 
who  reigned  sixteen  hundred  years  ago,  was  fired  with  the  same  zeal  for 
social  justice  and  uttered  the  same  eloquent  and  burning  words  with  which 
our  ears  have  become  so  familiar  in  these  days.  In  his  decree,  fixing  the 
prices  on  commodities  and  labor,  among  other  things  he  said: 

"  But  inasmuch  as  there  is  only  seen  a  mad  desire,  without  control,  to  pay 
no  heed  to  the  needs  of  the  many,  it  seems  good  to  us,  as  we  look  into  the 
future,  to  us  who  are  the  fathers  of  the. people,  that  justice  intervene  to 
settle  matters  impartially,  in  order  that  that  which,  long  hoped  for,  humanity 
itself  could  not  bring  about  may  be  secured  for  the  common  government  of  all 
by  the  remedies  which  our  care  affords.  Who  is  of  so  hardened  a  heart  and  so 
imtouched  by  a  feeling  for  humanity  that  he  can  be  unaware,  nay  that  he  has 
not  noticed,  that  in  the  sale  of  wares  which  are  exchanged  in  the  market,  or 
dealt  with  in  the  daily  business  of  the  cities,  and  exorbitant  tendency  in 
prices  spread  to  such  an  extent  that  the  unbridled  desire  of  plundering  is 
held  in  check  neither  by  abundance  nor  by  seasons  of  plenty."  The  author  of 
this  book,  which  I  hold  in  my  hand,  entitled  **  The  Common  People  of  Ancient 
Rome,"  bv  Professor  Frank  Frost  Abbott  of  Princeton  Universitv,  after 
quoting  the  above  extract  from  Diocletian's  decree,  says: 

"  If  we  did  not  know  that  this  was  found  on  tablets  sixteen  centuries  old, 
we  might  think  that  we  were  reading  a  newspapeer  diatribe  against  the  cold- 
storage  plant  or  the  beef  trust." 

It  will  be  interesting  in  order  to  give  you  an  idea  of  the  extent  of  this  Pro- 
jrressive*8  program  of  paternalism,  to  quote  a  few  of  the  prices  fixed  by  the 
Emperor  in  the  interest  of  social  justice.  They  ranged  all  the  way  from  wine 
to  water-cress,  and  from  mustard  to  millet.    I  quote: 
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Barley,  per  bushel  74 . 5  cents 

Rye,  per  bushel    46      cents 

Millet,    ground    74.5  cents 

Millet,  whole  37       cents 

Beans 74.5  cents 

Oats  .  .  ,   2-2.5  cents 

Mustard    $1  12 

Prepared  mustard,   per  quart    9       cents 

Wine  from  Tibur,  per  quart   22      cents 

Wine  from  country   6       cents 

Honey,  best    30.3  cents 

Honey,  second  quality    15       cents 

Pork,  per  pound  7.3  cents 

Beef,  per  pound   4.9  cents 

Pig's    liver 9.8  cents 

1.  Goose,  artificially  fed   87       cents 

1.  Goose,  not  artificially  fed 43       cents 

Butter,  per  pound   9.8  cents 

Dry  cheese 7.3  cents 

Sardines 9.7  cents 

Artichokes,  bunch  of  five    4.3  cents 

Water-cress,  bunch  of  20 4.3  cents 

Eggs    (4)     1.7  cents 

Snails,  large   (20)    1.7  cents 

Cucumbers    (10) 17  cents 

Sheep's  milk,   per  quart    6       cents 

These  are  only  a  few  of  the  articles  upon  which  this  Progressive  fixed  the 
prices. 

Now,  we  come  to  the  wage  question.  The  price  per  day  quoted  includes  the 
keep  of  the  laborer: 

Manual  labor   10.8  cents 

Bricklayer 21 .6  cents 

Carpenter  .   .   .    21.6  cents 

Marble   worker    26      cents 

Lime   burner    21.6  cents 

Stone   mason    21.6  cents 

Wall  painter    32. 4  cents 

Baker   21.6  cents 

Ship  builder,  for  sea  going  ships 26       cents 

Ship  builder,  for  river  boats   21       cents 

Employees  to  watch  children,  per  child,  per  month 21.6  cents 

Sheep   shearers,   per   sheep ^ 9       cents 

Driver  for  camel,  ass  or  mule 10. 8  cents 

Then  follow  prices  on  every  conceivable  kind  of  labor,  all  of  which  I  have 
here  before  me,  but  have  not  time  to  read.  Now,  what  was  the  result  of  this 
experiment  ? 

It  killed  enterprise,  paralyzed  industry  and  stopped  production.  Prices 
soared  higher  and  higher;  the  people  began  to  starve  and  riots  and  bloodshed 
were  the  order  of  the  day.    Let  the  historian  tell  the  story: 
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Lactantius  says: 

**And  while  he  (Diocletian)  had  brought  on  a  state  of  exceeding  high 
prices  by  his  different  acts  of  injustice,  he  tried  to  fix  by  law  the  price  of 
articles  offered  for  sale.  Thereupon,  for  the  yarious  trifles,  much  blood  was 
shed  and  out  of  fear  nothing  was  offered  for  sale,  and  the  scarcity  grew  much 
worse,  until,  after  the  death  of  many  persons,  the  law  was  repealed  from 
mere  necessity." 

Six  years  later  the  Emperor  Julian  tried  the  same  experiment  with  the 
same  result. 

Thus  came  to  a  sad  ending  these  early  progressive  programs,  because  edicts 
and  statutes  could  not  suspend  the  natural  economic  law  of  supply  and 
demand. 

The  same  progressive  program  was  tried  out  and  failed  in  England  under 
Edward  III.  in  1349.  It  was  tried  out  later  under  Edward  IV.  and  many 
other  English  monarchs,  all  with  the  same  disastrous  results. 

Coming  down  to  our  own  country,  we  tried  the  same  experiment  with  no 
better  success. 

The  Journal  of  Congress  as  far  back  as  November  22,  1777,  contains  a 
resolution  advising  the  states  to  flx  prices  on  wages  and  commodities.  Chap- 
ter 34,  passed  April  3,  1778,  by  the  State  of  New  York,  was  entitled.  "An 
act  to  regulate  the  wages  of  mechanicks  and  labourers,  the  prices  of  goods 
and  commodities." 

This  act  recited  the  resolution  of  Congress  and  fixed  the  prices  on  the 
wages  of  farmers,  mechanics,  teamsters  and  on  hemp,  wool,  cloth,  rum,  sugar 
and  other  commodities  and  it  fixed  the  profits  of  traders,  retailers  and  vendors 
the  same  as  did  Diocletian's  decree  of  301.  They  both  had  the  ultimate  con- 
sumer in  view.  But  what  do  you  think  was  the  result  of  the  New  York 
statute  ?    The  law  had  to  be  repealed  the  same  year  that  it  was  passed. 

The  states  of  Massachusetts,  Ehode  Island  and  other  states  tried  the  same 
experiment  with  the  same  disastrous  results.  Governor  Cooke  of  Rhode  Is- 
land, in  a  letter  dated  May  14,  1777,  describing  the  result  of  this  sort  of 
paternal  legislation,  said: 

"The  consequence  hath  been  an  almost  entire  stop  of  vending  the  neces- 
sary articles  of  life." 

Thus  again  did  this  abortive  legislation  injure  the  very  people  it  was 
intended  to  benefit. 

I  have  here  before  me  the  English  industrial  acts  down  to  the  reign  of  King 
George  in  1775.  The  demagogs  of  England  are  carrying  her  back  to  King 
Edward  III,  and  their  imitators  in  this  country  are  trying  to  carry  us  back 
to  King  George  the  Third  —  back  to  the  political  and  industrial  midnight  that 
preceded  the  birth  of  the  American  Republic.  God  save  the  mark!  These 
reactionaries  called  themselves  progressives,  but,  as  Benjamin  F.  Butler  once 
said,  **  Calling  a  cow's  leg  a  tail  does  not  make  it  a  tail." 

The  only  true  progressives  in  this  country  are  those  who  are  marching 
forward  to  the  American  ideal.  The  reactionaries  who  are  copying  ideas  and 
systems  from  the  distracted  and  decadent  nations  of  Europe  are  living  in 
the  cemetery  of  the  past. 

These  reactionaries  know  not  what  they  do.  This  brief  historical  review 
of  industrial  legislation  proves  again  that  there  is  nothing  new  imder  the  sun, 
except  what  we  have  forgotten  and  what  we  never  knew. 
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Shakespeare  in  one  of  his  splendid  generalizations  said :  **  There  is  no 
darkness  but  ignorance'*.  He  might  have  added  that  even  the  sun  of  in- 
telligence can  ouly  give  true  light  when  it  shines  by  the  aid  of  accurate 
information. 

I  am  in  favor  of  this  proposed  amendment  because  it  seeks  to  carry  into 
effect  the  American  ideal  of  government  —  justice  to  all  and  privileges  and 
immunities  to  all  —  or  to  none. 

Mr.  Dahm  —  Mr.  Chairman. 

The  Chairman — 'The  gentleman  from  New  York,  Mr.  Dahm. 

Mr.  Dahm  —  Mr.  Chairman  and  members  of  the  Constitutional  Convention. 

Much  has  been  said  since  the  reading  of  the  proposal  introduced  by  the 
distinguished  gentleman  from  Albany.  As  one  of  the  representatives  of  the 
class  that  this  proposal  seeks  to  prevent  from  receiving  so-called  future 
privilege  from  the  ^State  through  the  hands  of  the  Legislature,  I  desire  to 
express  my  views  as  a  wage-earner  and. as  a  member  of  this  Convention. 

I  am  somewhat  amused  at  the  assumed  alarm  of  the  majority  of  this 
Convention,  and  I  have  to  admire  the  courage  of  the  delegates  who  have 
spoken  in  favor  of  it,  at  the  behest  of  the  proposer  and  who  evidently  didn't 
have  the  courage  to  refuse  him  when  asked  to  tell  him  the  truth. 

The  proposal  as  it  reads  and  has  been  stated,  seeks  to  prevent  legis- 
lation in  the  future  beneficial  to  the  wage-earner  of  the  State,  and  the 
proposer  stated  that  he  should  like  to  see  this  proposal  submitted  to  the 
people  as  a  separate  question,  so  that  it  could  be  settled  for  the  next 
twenty  years  at  least,  whether  there  was  to  be  further  progress  in  this  State, 
or  whether  we  were  going  backward. 

It  is  estimated  that  2,600,000  out  of  the  population  of  this  State  are 
wage-earners,  taking  from  this  number  the  aliens,  women  and  men  under 
twenty- one  years  of  age,  would,  I  estimate,  leave  about  one  million,  two 
hundred  thousand  entitled  to  vote. 

If  this  proposal  could  be  sent  to  the  people  direct  from  the  introducer 
without  the  approval  of  this  Convention,  I  would  be  perfectly  content,  but 
as  a  member  of  this  body  I  shall  vote  here  as  I  would  on  election  day, 
that  is,  against  the  proposition  as  detrimental  to  the  best  interests  and  wel- 
fare of  the  State. 

Perhaps  Mr.  Barnes'  views  and  attitude  are  well  expressed  in  the  fol- 
lowing editorial: 

"  By  his  stand  against  Workmen's  Compensation  and  Widows'  Pension  Mr. 
Barnes  pleases  the  wealth  of  the  State,  and  wealth  never  forgets  favors 
rendered.  True,  he  offends  that  small  fraction  of  the  toiling  masses  which 
knows  and  appreciates  the  hard-hearted  attitude  of  Mr.  Barnes,  but  the 
political  philosophy  of  Mr.  Barnes  is  that  the  great  portion  of  the  toiling 
masses  seldom  knows,  seldomer  understands  and  always  forgets  offences 
against  them.  In  other  words,  Mr.  Barnes  has  always  acted  on  the  assump- 
tion that  on  election  day  the  money  of  the  wealthy  is  more  potent  than  the 
good  will  of  the  toilers." 

This  I  regret  to  say  is  all  too  true.  The  wage  earner  has  in  the  past 
been  forced  to  forget  the  indignities  put  upon  him  by  the  political  parties 
of  this  and  other  States,  by  coercion  of  employers  who  have  been  the  re- 
cipients of  favors  from  political  parties,  but  in  the  life  of  every  man  there 
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comes  a  time  when  all  the  coercion,  all  the  force,  all  the  pleadings  of 
employer  or  of  a  political  boss  will  not  make  him  forget  an  injustice  placed 
upon  him  or  his.  And  I  can  say  now  and  here,  if  the  majority  members  of 
this  Convention  adopt  this  proposition,  no  amount  of  pleading  or  coercion 
will  make  the  wage-earners  on  election  day  forget  their  plain  duty.  And  I 
don't  have  to  tell  you  what  this  will  be. 

No  matter  how  much  the  Chairman  of  the  Committee  on  Legislative  Power 
may  desire  to  wipe  out  all  legislation  enacted  in  the  past,  and  prevent  future 
legislation  for  the  benefit  of  the  wage-earners  of  this  State,  no  matter  how 
many  members  of  this  Convention  may  vote  with  him  on  this  proposition,  1 
deem  it  the  greatest  honor  to  tell  you  that  the  wage-earners  of  this  State  are 
ready  now,  one  million  two  hundred  thousand  strong,  union  and  non-union,  on 
election  day  to  assert  themselves  when  the  amendments  from  this  convention 
are  presented  for  their  approval.  I  can  assure  .you  they  will  vote  intelligently 
on  all  subjects.  It  matters  little  at  this  time  what  you  really  do,  for  in  the 
end,  the  wage-earners,  the  workers,  the  producers,  the  real  tax  payers,  from 
whom  all  the  money  of  this  State  is  derived,  shall  and  will  be  heard  and  it  is 
safe  to  say  that  in  the  future  their  welfare  will  not  be  injured  by  legislative 
acts. 

Now,  Mr.  Chairman,  I  desire  in  conclusion,  to  quote  to  you  a  few  lines  from 
Goldsmith : 

**  111  fares  the  land,  to  hastening  ills  a  prey. 
When  wealth  accumulates  and  men  decay." 

It  will  be  well  to  bear  it  in  mind. 

Mr.  Dunmore  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Dimmore. 

Mr.  Dunmore  —  Mr.  Chairman,  I  desire  to  say  a  few  words  in  favor  of 
this   proposed   amendment. 

I  agree  most  heartily  with  the  statement  that  has  been  made  by  some  of 
the  opponents  of  the  measure,  as  well  as  some  of  those  who  were  for  it,  that 
it  is  one  of  the  most  important  questions  that  have  been  presented  to  this 
Convention. 

I  feel,  as  Judge  Clearwater  expressed  himself,  that  I  am  astounded  at  the 
narrow  construction  that  has  been  put  upon  this  proposed  amendment  by 
some  of  the  eminent  members  of  this  convention.  He  suggested  that  it  was 
by  reason  of  their  zeal  in  advocating  their  side  of  the  question  that  they 
made  these  statements.  I  feel  that  it  must  be  because  they  have  not  prop- 
erly considered  the  rules  of  construction  of  statutes  and  constitutions  before 
they  have  ventured  the  opinions  that  have  been  given. 

I  fail  to  see  the  danger  lurking  in  the  pathway  of  this  amendment  that  has 
been  stated  by  some  of  the  eminent  members  of  this  Convention.  There  is 
no  rule  of  construction  of  statutes  or  constitutions  better  settled  than  that 
that  the  purpose  of  the  statute  shall  be  carried  out  irrespective  of  its  lan- 
guage. In  other  words  it  has  been  held  repeatedly  to  be  the  duty  of  the 
courts  to  inquire  the  purpose  of  the  law-making  power  and  then  give  effect 
to  that  purpose  whether  it  is  within  the  letter  of  the  statute  or  not,  and  the 
same  rule  applies  to  the  construction  of  the  Constitution  as  applies  to  the 
construction  of  a  statute.    There  is  no  question  about  that. 
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Let  me  remind  some  of  the  gentlemen  of  the  rule  of  this  construction.  The 
younger  men  in  this  Convention,  like  myself,  fresh  from  law  school,  are 
familiar  with  these  rules,  while  the  older  men,  by  reason  of  the  lapse  of  years 
have  forgotten  them.     In  your  student  days  they  were  familiar  to  you  all. 

Let  me  give  you  an  illustration.  There  was  an  old  statute  of  England 
which  provided  that  any  person  who  drew  blood  in  a  public  street  should  be 
severely  punished.  The  courts  said  tliat  did  not  apply  to  a  surgeon  who 
opened  a  man's  veins  in  the  street  wlion  he  fell  down  in  a  fit.  Although 
within  the  language  of  the  statute  it  was  not  within  its  purpose  and  there- 
fore the  statute  did  not  apply. 

Let  me  call  your  attention  to  another  older  case,  a  decision  that  was  made 
that  under  the  laws  of  England  a  felony  was  punishable  with  death.  An 
English  statute  provided  that  any  prisoner  who  broke  out  of  jail  was  guilty  ol 
felony.  The  courts  said  that  did  not  apply  to  a  prisoner  who  broke  out  of 
jail  when  the  jail  was  on  fire.  As  the  judge  tersely  put  it  the  law  did  not 
require  that  a  prisoner  should  be  hanged  because  he  would  not  stay  to  be 
burned. 

Now,  applying  these  rules  of  construction,  is  there  any  danger  of  the  poor 
laws  of  this  State  being  blocked?  Is  there  any  danger  under  this  Proposed 
Amendment  that  we  cannot  take  care  of  the  poor,  or  the  blind,  or  the  un- 
fortunate? Absolutely  none.  A>  has  been  well  stated  by  Judge  Clearwater, 
it  is  pure  nonsense.  The  same  rules  of  construction  which  prevailed  in 
England  have  been  inherited  in  this  country  and  it  has  been  repeatedly  held 
in  our  courts  that  the  purpose  of  the  statute  should  be  carried  out  irrespec- 
tive of  its  reading. 

I  would  call  your  attention  to  the  case  of  The  People  ex  rcl.  Wood  in 
Lacombe,  99  X.  Y.  43,  at  page  49  where  tlie  decision  said  **  It  is  the  spirit 
and  purpose  of  a  statute  which  are  to  be  regarded  in  its  interpretation;  and 
if  theao  find  fair  expressfion  in  tlie  statute,  it  should  be  so  construed  as  to 
carry  out  the  legislative  intent,  even  althouj^h  such  construction  is  contrary 
to  the  literal  meaning  of  the  statute." 

Another  case,  The  People  ex  rel.  Beebe  v.  Worden,  etc.,  176  N.  Y.,  page 
578,  the  court  said,  "  Courts  do  not  however  always  construe  a  statute  accord- 
ing to  its  strict  letter.  It  is  a  cardinal  principle  of  construction  often  and 
wisely  employed,  that  statutes  should  be  construed  according  to  the  intent 
of  the  law-making  power  and  to  that  end  the  letter  must  give  way." 

Again,  the  same  court,  the  same  case,  held,  "Statutes  framed  in  general 
terms  frequently  embrace  things  which  are  not  within  the  intent  of  the  law- 
makers and  sometimes  things  within  such  intent  are  not  within  the  letter." 

I  will  call  your  attention  to  just  one  more  case.  In  the  Lake  Shore  and 
Michigan  Southern  iPailway  Company  v.  Roach,  80  N.  Y.  pa^e  344,  the  court 
says,  **  The  law-makers  cannot  always  foresee  all  the  possible  applications  of 
the  general  language  they  use;  and  it  frequently  becomes  the  duty  of  the 
courts  in  construing  statutes  to  limit  their  application  so  that  they  shall 
not  produce  absurd,  unjust,  or  inconvenient  results  not  contemplated  or 
intended.  A  case  may  be  within  the  letter  of  the  law  and  yet  not  within  the 
intent  of  the  law-makers  and  in  such  a  case  a  limitation  or  exception  must 
be  implied." 

So  that,  it  being  perfectly  apparent  what  this  Proposed  Amendment  is 
designed  to  accomplish,  no  court  would  ever  apply  it  to  prevent  the  inevitable 
result  that  has  been  feared  by  some  of  the  members  of  this  Convention. 
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The  purpose  of  this  amendment  is  to  prevent  unfair  class  legislation.  It 
was  intended  to  prevent  the  class  of  legislation  referred  to  by  Mr.  Sheehan 
so  eloquently. 

Is  my  time  up,  Mr.  Chairman? 

The  Chairman  —  Well,  you  can  have  about  thirty  seconds. 

Mr.  Dunmore  —  I  will  simply  say  that  it  was  that  class  of  legislation, 
and  also  a  class  of  legislation  that  has  been  introduced  in  this  Convention. 
I  refer  to  amendment  No.  400  which  provides  that  the  Legislature  may 
provide  insurance  against  accident,  sickness,  old  age,  and  lack  of  employment ; 
that  the  Legislature  may  provide  that  the  State  shall  provide  for  insurance 
for  a  certain  class  at  the  expense  of  another  class.  Now  if  any  group  of 
people  will  come  into  this  Convention  and  ask  for  that  kind  of  class  legis- 
lation they  are  willing  to  go  before  the  Legislature  and  ask  for  that  kind 
of  legislation  and  one  member  of  the  Legislature  last  year  said  to  me,  and 
bis  remarks  were  made  to  me  as  a  member  of  this  Convention  that,  "  If  you 
lon't  do  something  in  Albany  to  prevent  the  Legislature  from  being  forced 
into  enacting  laws  that  are  unjust,  we  are  gone."  He  said  that  groups  of 
people  came  down  to  Albany,  knowing  that  members  of  the  Legislature  de- 
sired to  be  elected,  part  of  them  every  year,  and  part  every  two  years,  and 
they  threatened  them  with  defeat  at  the  polls  if  they  did  not  vote  for  unjust 
legislation,  and  they  bring  influences  to  bear  upon  them  that  they  have  not 
the  strength  to  resist  and  he  said  "  If  you  don't  do  something  to  protect 
the  Legislature  from  that  kind  of  pressure,  we  are  gone." 

The  Chairman  —  The  gentleman  from  New  York,  Mr.  Stimson. 

Mr.  Stimson  —  Mr.  Chairman,  although  I  fully  appreciate  the  earnest 
purpose  that  underlies  this  proposal,  I  sincerely  hope  that  it  will  not  pass. 

It  seems  to  me  to  aim  a  destructive  blow  at  that  very  development  of 
representative  government  for  which  the  proposer  has  so  earnestly  stood. 

As  I  look  at  it  one  of  the  principal  duties  of  this  Convention,  and  one  of 
the  directions  in  which  its  most  earnest  activities  should  lie  is  in  the  develop- 
ment of  the  dignity  of  the  power  of  the  Legislature  of  this  State.  Such 
restrictions  as  have  been  suggested  or  imposed  in  measures  that  have  been 
considered  here  have  been  for  the  very  purpose  of  strengthening  the  power 
and  influence  of  the  Legislature  in  the  performance  of  its  real  duty.  For 
instance,  when  we  consider  such  questions  as  relegating  to  the  communities 
of  the  State  the  decisions  of  questions  appropriate  to  those  communities, 
we  are  not  only  thinking  of  the  benefit  which  will  be  bestowed  upon  our 
cities  and  our  counties  and  our  townships,  but  we  are  thinking  of  taking  out 
of  the  Legislature  a  vast  mass  of  duties,  which  now  under  existing  circum- 
stances prevent  the  Legislature  from  giving  any  real  attention  to  the  broad 
and  general  policies  of  the  State. 

Now  it  seems  to  me  that  that  is  the  principal  line  of  approach,  one  of  the 
principal  questions  which  lies  before  this  Convention,  and  it  seems  to  me  that 
this  proposal  here  runs  in  the  direction  of  tying,  shackling,  the  activities  of 
the  Legislature  in  the  sphere  to  which  its  activity  should  be  devoted.  It  is 
true  that  the  proposer  has  suggested  and  proposed  that  the  second  and  third 
clauses  of  this  amendment  should  be  stricken  out.  It  is  true  that  Judge 
Dunmore  has  just  argued  that  there  may  be  danger  of  giving  the  first  clause 
a  narrow   interpretation.     But,   Mr.   Chairman,   I   conceive  that  the   surest 
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method  of  seeing  what  that  first  clause  really  means  lies  in  the  interpretation 
which  its  proposer  has  given  it,  in  the  companionship  of  the  two  following 
clauses,  and  in  the  moment  that  I  have  at  my  disposal,  I  simply  wish  to  call 
attention  to  the  danger  that  may  come  from  tying  the  hands  of  the  Legis- 
lature in  dealing  with  matters  which  may  be  admitted  to  be  included  not 
only  within  the  second  and  third  clauses,  but  within  the  first  clause. 

Now  we  are  very  much  in  the  babit  of  thinking  only  of  normal  times. 
We  are  so  fortunate  in  living  in  times  of  peace  that  we  do  not  always 
realize  that  other  times  may  exist.  As  a  matter  of  fact,  although  we  are 
inclined  for  that  reason  to  think  of  the  proposition  to  establish  a  minimum 
wage,  or  as  this  amendment  proposes  establishing  a  wage  for  services  to 
be  paid  to  any  employee  by  a  private  employer  —  although  we  arc  in  the 
habit  of  thinking  of  that,  simply  as  connected  with  the  ordinary  times 
within  which  we  live,  we  must  not  forget  that  by  putting  into  the  Consti- 
tution a  provision  which  ties  the  hands  of  the  Legislature  in  respect  to  that 
class  of  legislation  we  may  be  legislating  for  very  different  times  than 
those  in  which  we  now  are. 

I  wish,  as  a  single  example  of  warning,  to  call  to  the  attention  of  this 
Convention  what  is  happening  now  in  Great  Britain  under  this  very  sub- 
ject. Now  there  is  a  country  which  in  military  policy,  or  rather  in  the 
absence  of  military  policy,  is  very  much  like  our  own,  and  the  emergencies 
which  have  occurred  in  England  arc  very  similar  to  the  emergencies  which 
may  occur  here  if  we  are  ever  unfortunate  enough  to  be  involved  in  war 
with  a  first-class  power.  Xow  what  has  happened  in  Great  Britain  with 
respect  to  minimum  wage  in  the  last  few  months?  Why,  the  very  life  of 
that  nation  has  depended  upon  the  ability  of  the  government  to  establish  a 
minimum  wage  and  the  government  now,  as  the  price  which  it  is  pay- 
ing for  the  ability  to  command  munitions  of  war,  has  been  obliged  to  step 
in  between  its  employers  and  its  employees  and  do  what  this  amendment 
proposes,  to  tie  the  hands  of  the  State  of  New  York  from  doin^  for  twenty 
years.  Only  a  very  few  months  ago,  as  you  have  read  in  the  papers,  the  im- 
mense profits  which  the  demand  for  war  munitions  was  giving  to  private 
employers  in  England  roused,  under  the  natural  resentment  which  it  provoked 
among  the  employees,  great  strikes  which  threatened  absolutely  to  paralyze 
the  military  operations  of  Great  Britain  on  the  Continent,  and  it  was  not  until 
the  government  of  Great  Britain  was  able  to  step  in  and  with  a  strong  hand  to 
fix  the  proportion  of  profits  which  should  go  to  the  employers,  and  to  the 
employees  by  way  of  wages,  that  the  work  was  able  to  be  resumed  and  the 
absolutely  necessary  munitions  of  war  to  go  on. 

Now,  Mr.  Chairman,  that  is  simply  an  example  of  how  dangerous  it  is 
to  tie  the  hands  of  the  representative  body  of  the  State  in  matters  upon 
which  may  depend  the  very  life  and  welfare  of  the  State  itself.  In 
matters  like  this,  in  times  like  these,  wheii  every  year,  every  decade,  brings 
new  problems,  I  conceive,  sir,  it  would  be  to  the  highest  degree  foolish  and 
imprudent  to  tie  the  hands  of  the  representative  body  in  which  is  vested 
the  power  of  the  people  of  this  State,  and  prevent  their  acting  in  the  face 
of  such  emergencies. 

Mr.  Kirby  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  Orleans,  Mr.  Kirby. 
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Mr.  Kirby  —  Mr.  Chairman,  I  tremble  in  anticipation  of  tne  possibility 
of  a  negative  action  upon  the  part  of  this  body  upon  the  assertion  of  a  great 
fundamental  principle  of  government.  A  refusal  by  this  august  body  to  accept 
as  the  doctrine  of  the  State  of  New  York  the  fundamental  proposition  laid 
down  in  the  proposal  oifered  by  Mr.  Barnes  can  only  be  construed  by  a  large 
element  of  our  population  as  an  invitation  to  continue  agitations  which  have 
for  their  purpose  the  exploiting  of  the  State  for  the  benefit  of  the  individual. 
1  can  further  view  such  an  action  as  a  tacit  acquiescence  in  the  policies  pur- 
sued by  certain  aggregations  of  capital  to  further  follow  the  pursuit  of  special 
privileges  from  a  supine  and  willing  Legislature. 

I  further  foresee  in  the  refusal  of  this  Convention  to  adopt  a  cardinal 
principle  of  American  equality  an  acceleration  of  those  forces  which  urge  and 
believe  a  re-adjustment  of  society  and  a  redistribution  of  the  wealth  thereof. 

We  complain  of  unrest.  It  has  been  manifested  in  the  State  of  New  York 
and  in  the  Nation  from  the  slumbering  embers  of  a  few  thousand  to  near  the 
flaming  mark  of  a  million  voters  who  registered  their  protest  against 
the  existing  state  of  affairs  and  who  crave  the  privilege  of  creating  the 
socialistic  state.  To  stem  the  tide  of  socialism  and  to  convince  the  vari- 
ous units  that  constitute  the  State  that  the  continuance  of  a  republican 
form  of  government  cannot  be  assured  by  the  adoption  of  socialistic  doctrines 
has  been  the  struggle  for  the  past  few  years  of  an  army  of  writers,  thinkers 
and  publicists,  and  for  the  first  time  in  the  history  of  the  great  imperial 
Commonwealth  of  the  State  of  New  York  an  opportunity  has  been  provided 
for  the  construction  of  a  Gibraltar  which  for  at  least  a  period  of  twenty 
years  will  act  as  a  buttress  against  the  advancing  tides  of  socialism. 

What  member  of  this  Convention,  what  intelligent  law-abiding  American 
citizen  subscribes  to  the  doctrine  that  the  Legislature  should  grant  privi- 
leges and  immunities  to  any  citizen  or  class  of  citizens?  Every  man  who  is 
intellectually  honest  and  loves  his  country  and  hopes  for  the  preservation  of 
its  institutions  and  its  present  form  of  government  unswervingly  and  unre- 
lentingly subscribes  to  the  ancient  fundamental  principle  of  American  liberty 
and  American  independence,  of  equality  to  all  men  and  no  privileges  or  im- 
munities to  anv  individual  or  class  that  is  not  to  be  extended  to  the  whole. 

For  some  reason  or  another  some  of  the  great  minds  in  this  Convention 
have  believed  it  to  be  their  sacred  duty  to  create  an  avenue  of  escape  from 
the  affirmative  adoption  of  this  proposition  in  anticipation  of  dire  results, 
the  product  of  their  fanciful  fears,  and  I  may  be  rash  enough  to  say  intel- 
lectual timidity. 

Who  is  there  in  this  Convention  that  dares  stand  upon  his  feet  and  assert 
that  he  is  in  favor  of  extending  to  one  class,  to  the  exclusion  of  another, 
privileges  and  immunities  not  enjoyed  by  all  the  members  of  the  State?  I 
have  no  patience  with  the  suggestions  that  have  been  made  that  with  the 
adoption  of  this  proposition  the  charitable,  educational,  eleemosynary  and 
reformatory  institutions  of  the  State  would  be  in  the  slightest  degree  im- 
paired, impeded  or  injured  in  any  manner. 

I  have  always  understood  as  a  lawyer,  and  I  assume  that  it  is  understood 
by  every  intelligent  citizen,  that  in  organized  society  under  any  form  of 
government,  whether  it  be  autocracy  or  democracy,  that  it  is  the  duty  of 
society  and  a  part  of  the  plenary  powers  of  government  to  guide,  protect  and 
maintain  the  government  in  its  integrity,  to  preserve  the  operation  of  its 
machinery  and  to  maintain,  protect  and  support  those  who  are  unable  to 
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maintain,  protect  and  support  themselves.  And  what  is  the  effect  of  the 
adoption  of  this  proposition?  Before  the  State  shall  encumber  itself  and 
take  upon  itself  the  burden  of  additional  obligations  for  the  expenditure  of 
public  money  for  the  support,  maintenance  and  benefit  of  any  of  the  mem- 
bers of  the  State,  the  electors  shall  determine  by  their  ballots  whether  or 
not  such  a  result  is  to  be  desired. 

The  burden  of  taxation  falls  upon  the  realty  of  society,  the  individual 
home  owner  is  the  one  most  vitally  interested  in  the  adoption  of  legislation 
which  creates  a  permanent  and  fixed  charge  upon  the  State  and  towards 
which  he  must  contribute. 

I  may  be  styled  a  reactionary;  I  may  be  insensible  to  my  duty  as  a  citizen 
and  a  representative  of  a  great  and  prosperous  district,  but  I  can  conceive 
no  greater  or  fuller  performance  of  duty  upon  my  part  than  voting  for  the 
adoption  of  a  proposition  which  shall  permit  the  thousands  of  voters  in  the 
great  Empire  State  to  pass  deliberately  and  solemnly  upon  the  question  as 
to  whether  or  not  a  special  privilege  or  immunity  shall  be  extended  to  any 
element  of  society  which  permanently  affects  the  policy  of  the  State  and  the 
burdens  of  its  members. 

I  can  conceive  no  greater  duty  which  I  owe  to  my  constituency  and  to  the 
Legislature  as  the  representative  of  the  people  than  by  voting  for  the  adoption 
of  this  amendment  which  shall  protect  the  Legislature  and  its  representatives 
against  the  alluring  appeals  of  the  demagogue  and  the  denunciations  of  the 
mob,  and  which  shall  supplant  impetuosity  of  speech  and  hastiness  of  action 
with  deliberation,  calmness  and  sincerity  of  purpose. 

I  have  no  fears  of  ill  results  from  the  adoption  of  this  amendment.  I  do 
not  hesitate  now  to  subscribe  to  the  principles  enunciated  therein  because 
they  are  the  fundamental  principles  of  a  representative  form  of  government, 
principles  enunciated  by  the  founders  of  the  State  and  never  denied  or  re- 
pudiated by  any  loyal  American  citizen;  but  on  the  contrary  the  slogan  o5 
ihe  very  element  of  society  which  will  oppose  the  adoption  of  this  amend- 
ment and  v/hose  cry  of  no  special  privileges  and  equal  rights  to  all  has  allured 
thousands  and  thousands  of  well-thinking  and  well-meaning  people  to  cast 
their  lot  under  the  banner  of  socialistic  reform. 

I  have  no  quarrel  with  the  principle  that  has  heretofore  been  adopted  by 
the  people  of  the  State  in  favor  of  the  principle  of  a  workmen's  compensation 
act,  but  I  do  assert  that  in  its  particular  operation  it  is  a  misnomer; 
that  in  many  instances,  by  being  an  exclusive  remedy,  it  destroyed  meritorious 
causes  of  action  and  substituted  in  place  thereof  compensation,  which  re- 
duces the  recipient  of  it  to  the  grade  of  a  pauper  and  a  beggar  on  the  street. 

This  policy  has  been  fixed  and  declared  by  the  people  of  the  State  and  with 
the  will  of  the  majority  this  amendment  and  its  sponsor  has  no  quarrel  and 
in  no  manner  seeks  to  modify,  nullify  or  impair  the  result,  and  because  the 
people  of  the  State  have  adopted  this  policy  urges  its  development  for  the 
production  of  the  greatest  benefit  to  the  unfortunate  members  of  society  who 
are  the  recipients  of  its  bounty. 

But  before  we  shall  further  explore  into  those  fields  wherein  and  whereby 
the  vision  and  perspective  of  the  youth  sees  in  the  future  aid  from  the  State, 
no  matter  what  his  conduct  in  life  may  be,  which  will  impair  and  well  nigh 
destroy  initiative,  thrift,  prudence  and  industry,  which  will  annihilate  the 
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ideal  in  the  mind  of  every  citizen,  the  highest  development  as  a  protection 
against  the  uncertainty  of  the  future  before  we  shall  tempt  any  element  of  the 
State  to  become  mendicants  and  dependants  upon  society,  let  the  electors  of 
the  commonwealth  determine  whether  or  not  it  shall  take  one  step  further  in 
the  creation  of  the  paternalistic  and  socialistic  State. 

No  man  who  sat  here  in  this  Convention  and  listened  to  the  words  of  Judge 
Clearwater  can  ever  forget  his  description  of  the  ideals  of  the  generations 
from  whom  the  men  of  this  Convention  are  the  children :  "  Frugality,  honesty, 
simplicity,  more  education  for  his  boy  than  he  had  himself,  greater  oppor- 
tunity to  his  child  so  that  his  child  should  never  be  dependent  upon  others, 
the  desire  to  amass  enough  of  a  competence  so  that  in  his  old  age,  when  help- 
less, possibly  when  ill,  he  should  not  be  dependent  upon  others  —  the  pride 
of  the  American.    That  was  the  American  spirit." 

I  cannot  conceive  any  greater  duty  upon  my  part  as  a  citizen  of  this  Com- 
monwealth and  a  representative  of  an  enlightened  and  Christian  constituency 
than  to  advocate  the  adoption  of  a  proposition,  popular  or  unpopular  though 
it  may  be,  which  shall  give  the  people  of  the  great  Imperial  Commonwealth  of 
the  State  of  New  York,  and  them  alone,  the  right  to  determine  whether  or  not 
any  class  of  individuals  shall  be  granted  any  privilege  or  immunity  not 
granted  equally  to  all  members  of  the  State. 

The  Chairman  —  The  Chair  desires  to  announce  that  in  accordance  with  the 
rule  heretofore  adopted,  the  remaining  hour  is  to  be  equally  divided  among 
the  opponents  of  the  measure  and  the  proponents. 

Mr.  Wickersham  —  Mr.  Chairman,  I  yield  20  minutes  of  my  time  to  Mr. 
A.  E.  Smith. 

The  Chairman  —  TTie  gentleman  from  New  York,  Mr.  A.  E.  Smith. 

Mr.  A.  E.  Smith  —  Before  I  attempt  to  show  to  the  Committee  of  the 
Whole,  what,  in  my  opinion,  would  be  the  effect  of  a  proposal  of  this  kind, 
put  into  the  Constitution  20  years  ago,  or  earlier  than  that,  I  want  to  answer 
one  or  two  of  the  suggestions  that  have  been  made.  Now,  my  friend  from  Erie 
waxes  eloquent  when  he  speaks  about  the  representatives  of  the  people  in  the 
Legislature.  Now  what  enactment  goes  on  to  the  statute  books  except  through 
these  same  representatives?  What  has  happened  in  this  State  that  justifies 
this  amendment  to  the  fundamental  law,  except  just  exactly  what  these  repre- 
sentatives of  the  people  have  been  doing  here  in  this  room  and  in  the  Senate. 

Now  we  are  getting  far  away  from  our  ideas  of  government.  Apparently 
preaching  for  a  return  to  the  American  ideal,  we  are  ourselves,  by  the  force 
of  our  arguments,  drifting  in  the  other  direction.  Now  I  may  be  entirely 
wrong.  The  gentlemen  around  this  chamber  would  lead  us  to  believe  that 
law  in  a  Democracy  is  the  expression  of  some  divine  or  eternal  right.  I  am 
unable  to  see  it  that  way.  My  idea  of  law  and  Democracy  is  the  expression 
of  what  is  best,  what  fits  the  present-day  needs  of  society,  what  goes  the 
farthest  to  do  the  greatest  good  for  the  greatest  number.  And,  after  all, 
is  not  that  the  reason  for  the  existence  of  the  great  political  parties? 
Has  it  not  been  conceded  time  and  time  again  that  the  only  question  at 
issue  between  them  is  how  to  reach.it  in  the  safest,  the  surest,  and  the 
quickest  way? 

Now  in  the  course  of  the  debate  reference  was  made  to  some  of  the  statutes 
that  would  be  supposed  to  fall  under  this  prohibition.    I  am  afraid  that  a  lot 
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of  men  have  an  entirely  wrong  idea  about  workmens'  compensation.  Nobody 
has  ever  been  able  to  satisfy  me  that  that  is  a  privilege  or  an  immunity.  I  am 
unable  to  figure  how  that  comes  into  this  discussion  at  all.  My  idea  of  work- 
mens'  compensation  —  and  I  may  say  it  is  the  idea  underlying  the  thoughts 
of  the  men  that  have  suggested  such  a  thing  —  is  that  workmens'  compensa- 
tion is  an  indirect  tax  upon  the  industry  of  the  State  for  the  purpose  of 
relieving  the  shoulders  of  all  the  people  from  carrying  the  burden  of  the  men 
that  are  injured  or  destroyed  in  the  upbuilding  of  an  industry.  The  only  part 
of  it  that  could  be  said  to  be  a  privilege  is  that  part  of  it  that  makes  all 
the  people  of  the  State  pay  the  expenses  of  the  Commission,  and  in  order  to 
cite  to  this  Convention  that  the  men  that  drew  it  had  that  in  mind,  by  the 
very  provision  of  the  act  itself,  it  is  provided  that  after  the  first  day  of 
December,  in  the  year  19'17,  the  cost  of  maintaining  the  Commission  is  to  be 
assessed  back  upon  the  State  fund  and  the  insurance  companies  as  a  further 
tax  upon  them  for  adjusting  their  business.  Now  where  does  that  come  under 
this  proposal  ? 

The  second  clause  providing  for  or  authorizing  the  expenditiire  of  public 
money :  It  is  said  that  that  has  reference  to  two  things.  First  we  will  take  up 
the  so-called  mothers'  pension.  That  is  a  wrong  name  for  the  act.  There  is 
no  pension  to  a  widowed  mother.  The  State  long  years  ago  adopted  the 
policy  that  it  was,  through  its  civil  divisions  committed  to  the  care  and  educa- 
tion of  the  homeless  and  destitute  children  of  the  State.  The  formation  of 
the  child  welfare  boards  was  simply  a  change  in  the  method  —  no  new  policy 
but  a  change  in  the  method.  Rather  than  have  the  institution  the  agent  of 
the  State,  the  State  decided  that  work  could  best  be  done  by  the  mother  if 
she  was  a  fit  and  proper  person,  and  forthwith  it  transferred  that  agency 
from  the  institution  to  the  mother  herself.  The  mother,  as  such,  receives  no 
money;  or,  rather,  not  one  dollar  is  contributed  to  her  for  her  support. 
Everything  she  does,  she  does  as  the  agent  of  the  State,  just  as  surely  as  did 
the  institution  do  it,  and  for  the  care  and  maintenance  of  her  children,  her 
home  is  temporarily  turned  into  a  State  institution.  Now  in  regard  to  pen- 
sions, a  pension  is  not  a  paj'ment  of  money  for  services  not  rendered.  As 
long  as  there  has  been  in  any  civilized  commimity  a  pension,  whether  it  be 
private  or  public,  the  theory  of  it  was  that  it  was  an  increase  in  salary  to  be 
paid  to  the  man  between  the  time  he  was  able  to  render  service  and  the  time 
of  his  death. 

llie  labor  laws  —  why,  nobody  believes  that  the  labor  laws  are  privileges. 
As  I  understand  a  privilege,  it  is  a  matter  of  favor;  you  have  to  come  and 
look  for  it.  All  the  laws  that  are  on  the  statute  books  that  relate  to  the 
hours  of  labor  of  women  were  adopted  after  the  doctrine  was  set  down  in 
the  United  States  Supreme  Court.  Here  is  what  they  say,  speaking  about 
the  night  work  and  the  length  of  hours  per  week: 

'*  That  woman's  physical  structure  and  the  performance  of  maternal  func- 
tions place  her  at  a  disadvantage  in  the  struggle  for  sustenance,  is  obvious. 
This  is  especially  true  when  the  burdens  of  motherhood  are  upon  her.  Even 
when  they  are  not,  by  abundant  testimony  of  the  medical  fraternity,  continu- 
ance for  a  long  time  on  her  feet  at  work,  and  repeating  this  from  day  to  day 
tends  to  injurious  effects  upon  the  body,  and  as  healthy  mothers  are  essential 
to  progress  in  strengthening  the  physical  well-being,  the  woman  becomes  an 
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object  of  public  interest  and  care  in  order  to  preserve  the  strength  and  vigor 
of  the  race." 

That  is  equally  true  where  labor  laws  are  enacted  for  the  preservation  of 
the  health  of  the  men  of  the  State  because,  after  all,  what  is  the  State?  Green 
fields  and  rivers  and  lakes  and  mountains  and  cities?  Why,  not  at  all.  It 
is  the  people,  all  the  people  of  the  State,  and  anything  that  tends  to  make 
the  members  of  the  State  strong  and  vigorous  in  turn  helps  to  make  the 
State  so,  and  every  one  of  these  enactments  has  been  for  the  general  good  and 
could  in  no  way  be  described  as  a  privilege. 

Supposing  that  this  had  been  enacted,  as  I  said  before,  twenty  or  more 
years  ago.  Let  us  see  the  kind  and  type  of  legislation  that  would  probably 
come  under  its  provisions.  The  First  and  Second  Judicial  Districts  of  the 
State  pay  for  their  libraries,  their  attendants  and  part  of  the  judge's 
salary.  The  whole  State  pays  the  entire  expense  for  the  rest  of  the  State. 
Now  that  is  both  an  immunity  and  a  privilege.  There  is  no  privilege  as 
great  as  that  which  relieves  a  man  from  paying  taxes.  New  York  city  pays 
the  entire  expense  of  its  own  Health  Department.  The  whole  State  pays  for 
the  Health  Department  for  the  rest  of  the  State.  That  is  absolutely  a  privi- 
lege and  an  immunity.  New  York  city  pays  for  the  First  District  Public 
Service  Commission;  the  whole  State  pays  for  the  second.  For  many  years 
superintendents  of  elections  supervised  elections  in  New  York  city,  but  not  in. 
the  rest  of  the  State  —  an  immunity  granted  to  the  rest  of  the  State.  Prior 
to  1911  we  had  one  code  of  election  laws  for  the  city  of  New  York,  and  an 
entirely  different  code  for  the  rest  of  the  State.  Right  at  this  point  I  may 
say  to  the  'Convention  that  if  both  election  laws  were  spread  upon  the  desks 
before  you,  there  was  just  as  much  difference  between  them  as  there  is  be- 
tween the  Highway  Law  and  the  Agricultural  Law. 

The  State  sustains  agricultural  schools  and  schools  of  forestry,  but  no  other 
schools.  What  greater  privilege  is  there  accorded  to  any  class  of  men  in  the 
State  than  the  suport  and  maintenance,  as  it  stands  today,  of  the  Department 
of  Agriculture?  There  is  no  Department  of  Industry.  That  is  a  special 
privilege.  By  the  way,  it  might  be  interesting  to  know  why  the  Department 
of  Agriculture  was  organized.  It  was  organized  for  the  very  same  purpose 
that  all  these  labor  bills  have  passed  and  become  laws :  It  was  organized  to  be 
a  check  upon  the  greed  of  men  that  had  under  their  control  the  natural 
resources  of  the  Statr.  Men  looked  for  too  many  crops  from  their  lands; 
they  did  not  provide  for  the  future  when  it  should  be  in  the  hey-day  of  its 
fullness  and  of  its  bloom.  As  a  check  on  their  greed  the  department  \fa8 
organized  to  further  a  campaign  of  education,  to  show  them  how  to  get 
the  greatest  possible  results  out  of  that  resource  that  was  given  to  them. 
So  it  might  truthfully  be  said  that  all  the  labor  laws  that  this  seeks  to  pre- 
vent the  Legislature  from  enacting  are  nothing  more  or  less  than  campaigns 
of  industrial  education. 

What  about  the  Excise  Law?  Written  in  every  line  of  it  is  privilege 
and  immunity.  A  man  has  the  privilege  of  transacting  business  in  this 
part  of  the  State  for  half  what  it  costs  in  the  city  of  New  York.  The 
very  definition  of  a  hotel  in  the  Excise  Law  spells  out  privilege  in  every 
line  of  it.  A  man  with  nine  rooms  in  his  hotel  cannot  sell  a  drink  oti 
ipunday,  but  a  man  with  ten  rooms  can  sell  it.  All  he  has  got  to  do  is 
to  have  a  sandwich  with  it.     That  is  privilege. 
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The  State  of  New  York  pays  for  dead  horses  and  dead  cattle;  nothing 
at  all  for  dead  hogs  or  dead  dogs.  Privilege!  The  State  of  New  York 
appropriates  annually  for  the  maintenance  of  Raybrook  Sanitarium,  for  the 
cure  and  treatment  of  tuberculosis,  but  for  no  other  disease.  What  is  that? 
That  is  privilege.  The  Tenement  House  Law  is  a  privilege,  unquestionably. 
If  a  man  happens  to  reside  in  a  house  in  which  there  are  three  or  more 
families  doing  their  own  cooking  on  the  premises  he  is  guaranteed  by  the 
State  of  New  York  that  there  is  to  be  official  supervision  over  that  house  in 
his  particular  interest.  That  is  a  privilege.  Who  would  think  of  repealing 
that. 

The  Chairman  (interrupting)  — The  Chair  desires  to  say  that  12  minutes 
of  the  30  minutes  allotted  have  already  been  consumed. 

Mr.  A.  E.  Smith  —  Now,  this  is  the  point.  There  is  a  sufficient  answer 
to  this  proposed  amendment  — 

Mr.  Barnes  (interrupting)  — will  the  gentleman  yield  for  one  moment.  I 
would  like  to  have  the  official  time  of  the  beginning  of  this  discussion. 

The  Chairman  —  Ten  thirty- six. 

Mr.  Barnes  —  I  have  no  objection  at  all  if  the  half -hour  is  over-run,  if 
we  may  have  the  same  treatment. 

Mr.  Wickersham  —  I  would  be  glad  to  consent  to  that  but  I  think  we 
have  no  power  to  modify  the  rules. 

Mr.  A.  E.  Smith  —  Now  let  us  get  down  to  business  and  stop  all  this 
constitutional  talk,  and  the  talk  about  the  representatives  of  the  people 
and  all  of  that,  when  we  do  not  really  believe  in  it.  Let  us  get  right  down 
to  hardpan.  The  question  we  have  got  to  deal  with  here  to-night  is  this: 
Is  this  a  wise  thing  for  this  Convention  to  put  its  stamp  of  approval  upon? 
No  matter  what  it  may  prevent,  no  matter  what  it  may  promote,  there  is 
throughout  the  length  and  breadth  of  this  State  a  general  belief  that  the 
men  that  proposed  this  thing  have  in  mind  the  setting  of  the  fundamental 
law  against  any  extension  of  workmen's  compensation;  the  people  have  in 
mind  that  it  is  proposed  to  array  the  Constitution  itself  against  the  de- 
cisions of  the  Supreme  Court  as  to  what  is  a  matter  of  duty  on  the  part  of 
the  State;  they  have  in  mind  that  it  proposes  to  erect  a  wall  around  these 
representatives  of  the  people  to  prevent  the  wholesome,  beneficial  change  in 
State  policy  that  came  from  the  enactment  of  the  child  welfare  bill.  What- 
ever may  be  the  final  result  of  it,  we  are  to-night  by  our  votes  to  decide 
whether  or  not  we  are  to  put  our  stamp  of  approval  upon  a  proposition 
which,  if  enacted,  means  that,  so  far  as  the  fundamental  law  is  concerned, 
having  in  mind  that  it  is  binding  on  the  direct  representatives  of  the  people, 
having  in  mind  that  wealth  because  of  its  o%n  strength  and  its  own  power 
can  protect  itself  and  that  the  great  curse  in  poverty  lies  in  the  utter  help- 
lessness that  goes  with  it  —  having  that  in  mind,  is  it  wise,  is  it  prudent  for 
this  Convention  to  do  what  it  can  do  to  reduce  the  basic  law  to  the  same  level 
of  the  cave-man's  law,  the  law  of  the  sharpest  tooth,  the  angriest  brow  and  the 
greediest  maw?  I  respectfully  but  firmly  suggest  that  we  should  not  favor- 
ablj^  report  this  because  I  think  it  is  a  great  mistake. 

Mr.  Wickersham  —  Mr.  Chairman. 

The  Chairman  —  The  gentleman  from  New  York,  Mr.  Wickersham. 

Mr.  Wickersham  —  Mr.  Chairman,  I  agree  —  almost  I  had  said.  Mr.  Smith 
has  expressed  in  measured  terms  a  feeling  which  I  find  difficult  to  e^cpress 
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in  measured  terms.  I  think  there  never  was  plaiced  before  any  deliberative 
assembly  so  foolish,  so  reactionary,  so  absurd  a  measure  as  that  which  is 
before  us  to-night.  I  cannot  conceive  of  a  council  of  folly  greater  than  ttiat 
which  brought  forth  before  this  body  such  a  proposition  as  this  for  serious 
men,  gathered  together  to  frame  the  fundamental  law  of  the  State,  to  write 
into  the  Constitution  of  the  State  of  New  York. 

What  does  it  propose,  Mr.  Chairman,  It  proposes  to  abdicate  that  which 
has  made  government  possible ;  it  proposes  to  tie  the  hands  of  the  Legislature 
so  that  it  may  not  meet  the  special  cases  which  arise  in  our  complex  society 
and  legislate  for  them  without  embracing  everything  else.  The  purpose  be- 
hind the  enactment  goes  farther  than  the  language  itself.  Judge  Dimmore 
has  well  said  that  we  must  look  to  the  purpose  of  those  who  framed  this 
proposed  enactment.  The  purpose  is  to  destroy  the  ability  of  the  State  in 
the  exercise  of  its  police  powers  to  deal  with  the  problems  which  arise  in  our 
State  affairs. 

Speaking  for  the  party  to  which  I  owe  allegiance,  I  say  that  the  proposi- 
tion is  in  direct  contradiction  to  the  pledge  embodied  in  its  platform  at 
Saratoga  last  year.     I  will  read  from  that  platform: 

"  We  approve  the  principle  of  the  compulsory  compensation  of  employees 
and  their  families  for  death  or  injuries  resulting  from  the  risks  of  their 
employment  and  the  protection  of  the  public  health,  the  public  morals  and 
the  public  safety  through  the  exercise  of  the  police  power.  We  recommend 
that  this  power  be  broadly  recognized  and  safeguarded  in  the  Constitution  " — 
we  do  not  recommend  that  it  be  elided  from  the  Constitution  —  "  but  without 
unnecessarily  or  unduly  interfering  with  any  of  the  fundamental  rights 
guaranteed  by  the  Bills  of  Rights." 

Now,  Mr.  Chairman,  what  is  proposed  by  this  measure?  It  proposes  to 
prohibit  the  Legislature  from  passing  any  bill  granting  hereafter  to  any 
class  of  individuals  any  privilege  or  immunity  not  granted  equally  to  all 
members  of  the  State.  Mr.  Chairman,  Judge  Clearwater  took  me  to  task 
the  other  day  for  a  narrow  construction  of  this  language.  Let  me  point  out 
to  him  what  this  language  really  means.  We  have  already  in  section  18  of 
article  III  of  the  Constitution  a  prohibition  against  the  Legislature  passing 
any  private  or  local  bill,  "  Granting  to  any  private  corporation,  association 
or  individual  any  exclusive  privilege,  immunity  or  franchise  whatever."  The 
Court  of  Appeals  in  construing  that  language  has  held  that  where  a  privilege 
is  granted  to  one  body  of  incorporators,  or  one  class  which  is  not  granted  to 
others,  it  is  not  in  violation  of  that  act  unless  by  its  terms  it  expressly  ex- 
cludes others  from  the  exercise  of  a  similar  privilege.  This  measure  goes 
farther  than  that  because  it  prohibits  granting  to  any  class  of  individauls 
any  privilege  or  immunity  not  granted  equally  to  any  other  class  of  indivi- 
duals. Therefore,  instead  of  a  narrow  construction  being  placed  upon  that 
language  by  me  when  I  interpreted  it  a  day  or  two  ago,  the  language  goes 
far  beyond  the  limits  that  I  ascribed  to  it,  and  the  very  next  provisions  limits 
tie  capacity  of  the  State  to  use  its  own  moneys  for  any  of  those  great 
philanthropic  purposes  to  which  the  moneys  of  the  State  have  been  extended 
from  time  immemorial. 

Mr.  Chairman,  I  would  characterize  this  measure  in  two  words,  as,  first, 
a  measure  repealing  the  police  power  of  the  State;  and,  second,  a  measure 
to  destroy  representative  government  and  to  establish  government  by  referen- 
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dum.  Because  of  both  of  those  consideration,  added  to  the  further  considera- 
tion that  I  am  unalterably  opposed  to  preventing  the  Legislature  of  this  State 
from  responding  to  the  dictates  of  humanity,  I  oppose  the  enactment  of  this 
measure  and  I  trust  it  will  receive  the  condemnation  at  the  hands  of  this 
assembly  which  it  deserves. 

Mr.  Clearwater  —  Mr.  Ohairman. 

The  Chairman  —  The  gentleman  from  Ulster,  Mr.  Clearwater. 

Mr.  Clearwater  —  Mr.  Chairman.  As  I  listen,  sir,  to  the  suspicions  and 
to  the  expressions  of  distrust  of  the  very  eminent  gentlemen  on  both  sides 
of  this  chamber,  and  who  oppose  this  amendment,  I  am  reminded  of  the 
delicious  bull  of  the  member  of  the  London  Parliament  who,  in  expressing 
his  distrust  regarding  a  measure  which  he  did  not  fully  understand,  said: 
"Mr.  Speaker,  all  along  the  untrodden  paths  of  history,  we  see  the  hideous 
and  slimy  footsteps  of  an  unseen  hand."  And  that  very  aptly  characterizes 
that  confusion  of  metaphor  and  that  confusion  of  thought  that  characterizes 
the  utterances  of  many  of  the  gentlemen  who  have  opposed  this  amendment. 

Now,  what  is  the  amendment,  sir?  The  Legislature  shall  not  pass  any 
bill  granting  hereafter  to  any  class  of  individuals  any  privilege  or  immunity 
not  granted  equally  to  all  members  of  the  State.'*  The  gentleman  from 
New  York,  Mr.  Smith,  who,  I  understand,  is  not  a  lawyer  and  makes  no 
pretense  to  being  a  jurist,  has  far  more  accurately  defined  the  distinction 
between  a  privilege  and  an  inhibition  than  have  many  gentlemen  with 
greater  claims  to  information  upon  the  subject. 

Now,  what  is  a  privilege!  It  never  was  more  accurately  defined  than  in 
the  Pandect  of  the  great  Emperor  Justinian,  a  definition  accepted  by  the 
Supreme  Court  of  the  United  States,  a  definition  accepted  by  the  Court  of 
Appeals  of  this  State,  a  definition  accepted  by  every  court  in  every  civilized 
country;  and  how  did  Justinian  define  it?  A  privilege,  said  the  great  law- 
giver, is  a  grant  by  the  supreme  power  of  the  State  in  derogation  of  the 
common  right.  Do  I  understand  any  of  the  gentlemen  in  this  chamber 
who  oppose  this  bill,  desire  that  the  Legislature  of  the  State  of  New  York 
shall  grant  any  privilege  in  derogation  of  the  common  right?  I  trust  not, 
sir.  That  is  a  privilege.  Any  grant  to  any  class  or  to  any  individual  in 
derogation  of  the  common  right;  destructive  of  the  common  right;  con- 
trary to  the  common  right;  limiting  the  common  right;  that  is  a  privilege. 
And  the  granting  of  any  such  thing  as  that  is  what  this  amendment  seeks 
to  prohibit. 

I  have  listened  here  with  admiration  to  gentlemen  who  have  talked 
about  the  Workmen's  Compensation  Act;  to  gentlemen  who  say  that  this 
is  a  retrogressive,  not  a  progressive,  measure  that  we  are  debating,  that  is 
specially  designed  to  destroy  the  rights  of  workmen.  The  gentlemen  do  not 
know  that  for  many  years  prior  to  the  meeting  of  this  Convention,  prior  to 
the  passage  by  the  Legislature  of  the  State  of  New  York  of  a  Workmen's 
Compensation  Act,  —  that  in  the  State  Bar  Association  of  this  State,  I 
labored  year  by  year  for  the  passage  of  a  recommendation  by  that  associa- 
tion of  an  intelligent  and  just  workmen's  compensation  act;  that  my  name 
is  appended  to  report  after  report  of  that  association  advocating  a  just 
measure  of  that  character,  long  before  gentlemen,  some  of  them,  in  this 
chamber,   were   admitted   to   practice   law   at   a   bar   of   this    State.     Now 
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under  the  common  law  rights  —  the  Pandect  of  Justinian  defined  the  civil  law. 
Under  the  common  law,  privil^e  is  held  by  the  decisions  of  our  master  court, 
to  be  vesting  with  peculiar  rights  or  prerogative  of  an  individual  or  a  class, 
to  the  derogation  of  others,  a  right  granted  to  a  class,  but  not  permitted  to 
be  enjoyed  by  all,  a  power  conferred  on  or  possessed  by  individuals  or  classes 
in  derogation  of  all  general  rights,  an  exemption  by  virtue  of  class,  office  or 
station  from  the  burdens  or  liabilities  to  which  others  are  subject.  Now, 
there  are  familiar  instances,  sir,  which  would  occur  to  every  man's  mind  — 
privileges  of  an  ambassador,  privileges  of  a  member  of  Congress,  or  a  member 
of  Parliament,  their  personal  privileges.  Exclusive  privileges  are  those  that 
preclude  all  persons  but  the  possessor  from  exercising  them,  as  for  illustra- 
tion, the  exclusive  privilege  of  making  and  vending  a  patented  article,  granted, 
of  course,  by  the  laws  of  the  United  States,  not  by  the  laws  of  the  State  of 
New  York;  privileges  of  a  constitutional  convention,  which  affect  its  safety, 
its  dignity,  the  integrity  of  its  proceedings,  or  the  right,  reputation,  conduct 
and  freedom  from  censure  of  the  individuals  who  compose  it.  Now,  such 
privileges  as  that  are  provided  for  hy  the  Constitution  itself.  There  are 
many  privileges  in  our  Constitution;  there  are  many  privileges  in  the  Consti- 
tution of  the  United  States.  This  amendment  does  not  interfere  with  them, 
sir.  Ihe  gentlemen  who  have  been  opposing  this  amendment  —  why,  when  I 
consider  the  marvelous  collocation  of  mixed  metaphor  of  my  friend  from 
Broome  county,  and  the  vast  mass  of  cases  which  in  his  perturbed  imagina- 
tion he  thought  were  aflfected  by  this  amendment,  I  was  amazed,  because  I 
have  known  him  for  a  long  time,  and  know  him  well;  I  know  him  to  be  a 
gentleman  of  most  clarified  intellectual  processes.  I  was  amazed  at  the  con- 
fusion of  thought  with  which  we  collated  the  instances  that  he  thought  this 
amendment  would  interfere  with.  The  Ircgislature  shall  not  hereafter!  Do 
the  gentlemen  comprehend  the  meaning  of  the  word  "  hereafter  "  ?  There  is 
no  interference  with  what  exists.  Why,  if  this  were  not  a  deliberative  assem- 
bly, sir,  if  this  were  not  a  parliamentary  body  and  I  could  give  to  my  thought 
that  satirical  form  of  expression  which  is  permitted  at  the  forensic  bar,  it 
would  afford  me  the  greatest  delight;  but  subjected  to  the  restraints  of  parlia- 
mentary procedure,  it  is  not  possible,  or  proper,  at  least,  that  I  should  refer 
with  the  accuracy  I  would  like,  to  the  confusion  of  thought  I  have  found  to 
exist  here. 

Now,  in  addition  —  and  my  friend  from  New  York,  Mr.  Smith,  had  far 
more  than  a  glimmering  idea  of  the  distinction  between  privilege  and  inhibi- 
tion, and  I  must  confess,  as  I  have  listened  to  this  debate,  it  has  impressed 
me  he  is  the  only  man  of  all  who  have  addressed  you  who  have  had  a  proper 
conception  of  the  distiction  between  privilege  and  inhibition.  For  instance, 
inhibitions  have  been  held  to  be  a  legislative  enactment  requiring  that  con- 
tractors shall  accept  no  more  than  eight  hours  work  in  twenty-four,  except- 
ing in  cases  of  necessity.  It  has  been  said  here  in  spirit,  at  least,  to  be  a 
privilege;  the  Court  of  Appeals  says  that  that  is  an  inhibition  and  not  a 
privilege;  and  that  is  so.  It  is  an  inhibition.  Why  is  it  an  inhibition? 
Because  it  is  the  natural  right  of  every  man  to  work  twenty- four  hours  a  day 
if  he  wishes  to.  When  you  say  that  he  shall  not  work  by  legislative  enact- 
ment, when  you  say  that  he  shall  not  work  more  than  eight  hours  at  one  time 
on  one  job,  that  is  an  inhibition  upon  his  natural  right.  I  regret  extremely 
that  my  distinguished  friend  who  presides  over  that  Trappist  Monastery  at 
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Ithaca  is  not  here  this  evening.  (Laughter.)  If  there  is  a  man  upon  the 
floor  of  this  Convention  who  I  had  supposed  thought  clearly,  it  was  he,  but 
he  seemed  to  think  that  the  act  of  the  Legislature  prescribing  that  mufflers 
must  be  placed  on  motor  boats  at  Lake  George  was  a  privilege  to  him  and 
to  the  learned  and  aristocratic  and  wealthy  and  popular  dwellers  upon  the 
shores  of  that  beautiful  lake.  Ihat,  sir,  was  not  a  privilege.  That  was  an 
inhibition  upon  the  owners  of  the  motor  boat,  who  have  the  right,  the  natural 
right,  to  sail  up  and  down  that  lake  without  mufflers,  in  any  way  they 
choose.  When  you  say  they  must  use  mufflers,  you  do  not  grant  a  privilege 
to  the  head  of  a  Trappist  Monastery,  but  you  put  an  inhibition  upon  the 
owner  of  the  motor  boat.     (Laughter.) 

(Interruption  by  gavel.) 

The  statute  inhibiting  the  employment  of  women  in  saloons,  theatres,  and 
other  resorts  where  liquor  is  sold,  does  not  confer  any  privilege  upon  women, 
but  it  imposes  an  inhibition  upon  the  keepers  of  those  places.  A  law  pre- 
scribing that  minors  shall  not  frequent  such  places,  confers  no  privilege  upon 
the  minor,  whose  natural  right  it  is  to  go  where  he  chooses,  subject  only  to 
parental  control,  but  is  an  inhibition  as  I  have  said  upon  the  keepers  of  those 
places,  for  the  public  good.  And  the  statute  defining  nusiances,  prohibiting 
their  oommission  or  maintenance,  grants  no  privilege  to  persons  who  might 
be  injuriously  aifected  by  the  existence  of  the  nuisance  but  imposes  a  restric- 
tion, for  the  public  benefit  upon  the  individual  who  is  responsible  for  the 
maintenance  or  commission  of  a  nuisance.  Refusing  any  person  accommoda- 
tion in  a  public  conveyance  or  place  of  amusement  confers  no  privilege  upon 
those  seeking  accommodation  in  common  carriers,  for  it  is  the  duty  of  a 
common  carrier  to  carry  all  persons  unless  affected  by  contagious  disease  or 
against  the  public  peace. 

It  is  only  necessary,  sir,  that  I  should  call  attention  to  these  familiar, 
homely  examples,  taken  from  every  day  life  to  demonstrate  to  your  mind  and 
to  the  mind  of  every  man  here  the  dift'erence  between  privilep;e  and  inhibition, 
a  distinction  that  has  been  entirely  lost  sight  of  here  until  the  gentleman 
from  New  York,  Mr.  Smith,  rose  to  debate  this  important  question.  It  had 
been  amazing  to  me,  sir,  that  two  years  ago,  in  the  address  of  which  I  have 
heretofore  spoken,  I  advocated  this  exact  thought  as  necessary  to  the  preser- 
vation of  American  ideals  and  American  government.  I  was  hailed  through- 
out the  length  and  breadth  of  this  country  as  a  very  Daniel  come  to  judgment, 
and  now,  because  my  friend,  Mr.  Barnes,  has  the  courage  of  my  convictions 
and  introduced  a  Constitutional  Amendment  to  put  into  the  organic  law 
what  two  years  ago  I  advocated,  I  find  myself  classed  with  him  as  a  retro- 
gressive and  a  reactionary  of  the  most  vicious  order.  Are  we  to  suppose 
here,  sir,  that  the  old  adage  of  the  folk  lore  of  England  applies,  that  some  of 
us  may  steal  a  horse  while  others  of  us  may  not  look  over  a  hedge?  It  would 
seem  so.  There  never  in  my  judgment  was  a  wiser  amendment  proposed  here. 
"  The  Legislature  shall  not  pass  any  bill  granting  hereafter  to  any  class  of 
individuals  any  privilege  or  immunity  not  granted  equally  to  all  members 
of  the  State."  Reactionary?  I  think  it  was  Madam  Roland,  sir,  who  said, 
"  Liberty,  Oh,  Liberty !  What  crimes  have  been  committed  in  thy  name.'* 
And  I  think,  sir,  we  may  well  say  here,  after  listening  to  this  debate. 
Progress,  Oh  Progress!     What  follies  are  advocated  in  thy  name. 
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This  is  a  progressive  measure,  not  a  reactionary  measure.  Why  it  was 
only  last  Friday  one  of  the  greatest  journals  in  America,  a  journal  of  the 
greatest  light  and  leading  and  standing  in  this  State,  commenting  upon 
what  I  said  standing  in  this  place,  said  that  it  went  to  the  very  roots  of 
government;  that  it  went  to  the  preservation  of  the  American  ideal,  an  ideal 
that  needs  preservation  and  protection  in  the  presence  of  the  assaults  which 
are  heing  made  and  which  the  future  will  bring  to  bear  upon  it.  Of  course 
courtesy,  parliamentary  usage,  the  new  answers  and  conventionalties  of  a  Con- 
stitutional Convention  require  that  those  of  us  who  advocate  this  amendment 
should  attribute  to  our  adversaries  the  most  unselfish  of  purposes  in  opposing 
it  because,  sir,  this  Convention  certainly  at  least  is  not  a  theatre  where 
political  fortunes  are  to  be  advanced  by  the  advocacy  of  alleged  and 
fancied  popular  causes.  This,  sir,  is  the  theatre  where  the  Constitution  of 
a  great  State  is  to  be  framed,  not  only  to  remedy  evils  of  to-day  but  to 
guard  against  the  impending  evils  of  the  morrow. 

My  learned  friend,  the  attractive,  fascinating,  alluring,  seductive,  former 
Secretary  of  War,  drew  a  lurid  picture  of  what  would  happen  and  of  what 
was  happening  now  in  England  of  what  would  happen  to  us  if  the  Legisla- 
ture had  not  the  right  to  pass  a  minimum  wage  law.  My  friend  overlooked 
the  fact  that  when  the  Parliament  of  England  passed  an  act  prescribing 
the  minimum  wage  law  the  Parliament  of  England  acted  for  the  Empire 
of  Great  Britain  and  not  for  a  single  part  of  it.  This  constitutional  amend- 
ment would  not  prohibit  the  Congress  of  the  United  States  in  time  of  peril 
or  in  time  of  war  from  taking  steps  for  the  protection  of  the  country.  There 
is  no  thought  of  that  character;  no  purpose  of  that  character;  not  a  possi- 
bility of  that  character.  Time  is  pressing  sir,  and  there  are  others  to  follow. 
I  want  to  repel  with  all  the  earnestness  of  which  I  am  capable  the  idea  that 
there  is  anything  subtle,  surreptitious,  hidden,  forbidding  or  improper  intended 
by  this  amendment.  This  amendment  is  one  of  the  broadest,  most  funda- 
mental, most  important  in  character  and  once  again  I  wish  to  say  to  the 
members  of  this  Convention  that  if  they  will  cast  aside  any  thought,  any 
inspiration  but  that  of  framing  a  great  Constitution  for  a  great  State  their 
second,  sober  thought,  and  their  best  informed  judgment,  will  prompt  them 
to  support  it. 

Mr.  Barnes  —  Mr.  Chairman,  for  the  purpose  of  clarification  I  wish  to  say 
first  that  you  doubtless  are  all  aware  that  a  resolution  has  been  introduced 
in  the  Convention  that  if  this  amendment  is  finally  adopted  it  be  submitted 
to  the  electors  in  the  year  1917,  the  object  being  that  inasmuch  as  the 
discussion  here  has  developed  such  remarkable  varieties  of  opinion,  it 
would  be  most  unwise  to  attempt  in  the  few  weeks  before  election  to  have 
this  matter  thoroughly  understood  by  the  voters.  It  is  therefore  wise,  in 
the  event  that  it  is  adopted,  that  a  discussion  of  at  least  two  years  be  given 
to  this  fundamental  of  what  the  people  of  the  State  of  New  York  think  on 
this  matter. 

Secondly,  I  accept  the  amendment  of  Mr.  Olcott,  striking  out  the  second 
and  third  paragraphs,  in  order  that  the  question  may  be  entirely  clear  when 
you  come  to  vote  as  to  what  this  amendment  means;  leaving  it,  therefore, 
that  "  the  legislajture  shall  not  grant  any  privilege  or  immunity  to  any  class 
of  individuals  not  granted  equally  to  all  the  members  of  the  state."     That 
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will  then  be  the  issue  and  the  issue  only.  If  this  Convention  adopts  the  pro- 
posal to  submit  it  to  the  electors  two  years  hence,  every  citizen  of  the  state 
who  is  a  voter,  will  at  that  time  have  an  opportunity  to  express  his,  and  per- 
haps her  opinion.  Then  it  will  be  determined  and  then  only,  what  is  the  senti- 
ment of  the  people  of  the  State  upon  this  subject  and  no  delegate  in  this  Con- 
vention can  say  what  that  sentiment  will  be.  He  may  predict  many  things.  A 
prediction  was  made  in  the  year  1913  by  an  organization  in  this  State  repre- 
sented in  one  of  the  speeches,  that  Judges  Bartlett  and  Werner  should  not  be 
voted  for  at  that  election  and  they  received  1,200,000  votes,  with  some  200,000 
votes  against  them.  We  cannot  predict  the  \vishes  of  the  electora/te.  It  is 
right  and  proper  that  we  should  express  our  opinion  and  ask  them  what  they 
think  of  it,  which  is  exactly  what  I  am  proposing.  You  must  be  aware  if  you 
have  looked  over  your  Constitution  carefully  during  the  last  few  days  that 
article  I,  section  19,  entirely  covers  this  whole  question  of  legislation  for  the 
benefit  of  employees;  that  privilege  was  granted  by  the  people  in  the  fall  of 
1913  and  it  is  in  the  Constitution  at  the  present  moment  and  every  man  in 
this  room  I  assume  knows  it.  There  are  other  privileges  in  the  Constitution 
which  I  will  not  enumerate  but  they  are  many  —  quite  a  number  —  for  a 
moment  I  will  simply  say  that  in  article  II,  section  1,  and  article  II,  section 
4,  in  article  V,  section  9,  and  several  others  which  I  wish  simply  for  the 
purpose  of  the  record  to  mention  and  if  I  may  be  allowed  to  write  these  sec- 
tions in  the  record,  I  do  not  suppose  there  will  be  any  objection,  as  I  see  my 
time  is  limited  and  I  will  not  have  time  to  bring  this  matter  to  the  conclu- 
sion that  I  intended  if  I  had  had  the  time  I  expected. 

PRIVILEGES  AND  IMMUNITIES. 
CONSTITUTION  OF  1894. 

Article  1,  Section  1& Privil^e  to  employees. 

Article  2,  Section  1 Privilege   to    male    citizens   to   vote. 

Article  2,  Section  4 Rural  voters.  Inmumity  from  regis- 
tration. 

Article  3,  Section  28 Which   prohibits   the  granting  of   a 

privilege  by  denying  extra  compen- 
sation. 

Article  6,  Section  9 Preference  to  veterans  of   the  Civil 

War. 

Article  8,  Section  1 Privilege  in  the  creation  of  corpora- 
tions.' 

Article  8,  Section  4 Principle  of  no  privilege  as  recog- 
nized in  respect  to  banking 
charters. 

Article  8,  Section  9 Specific  provision  for  the  support  and 

education  of  the  blind  and  juvenile 
delinquents. 
Prohibition  to  granting  the  credit  or 
money  of  the  State  for  private 
undertaking. 
Same  prohibition  in  section  10  apply- 
ing  to   mimicipal    corporationB. 
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Article  9,  Section  4 Denies  the  Legislature  the  right  or 

privilege  to  appropriate  money  for 
or  give  aid  to  denominational 
schools. 

Article  11,  Section  1 Males  over  45  and  under  18  exempted 

from  military  service. 

Article  12,  Section  1 May  be  regarded  as  conferring  upon 

laborers  engaged  in "  public  work, 
special  privileges  which  are  not 
conferred  upon  other  laborers. 

This  proposal  meets  not  the  present,  but  the  future.  It  meets,  as  I  said, 
in  my  remarks,  just  the  one  point;  When  regulative  legislation  takes  the  form 
of  benevolence  and  privilege,  we  have  crossed  the  line.  This  cannot  interfere 
with  the  use  of  the  police  power  in  the  passage  of  legislation,  because  that 
power  is  inherent  in  the  Constitution,  but  it  prevents  benefits,  the  handing 
over  of  a  cash  contribution  by  the  State  to  any  member  of  the  State,  to  any 
class  of  individuals  of  the  State.  That  is  the  evil  that  it  is  intended  to 
reach,  and  that  is  the  proposal  of  those  who  have  a  propaganda  that  they 
intend  to  put  into  operation  which  is  to  my  mind  utterly  violative  of  the 
American  ideal  of  equality.  These  privileges  I  say  therefore  should  not  be 
granted  because  they  are  new,  they  are  unwise  perhaps  but  upon  that  point 
we  can  merely  make  a  declaration  of  what  we  say,  and  then  as  Mr.  Smith, 
says  in  regard  to  privilege,  they  must  come  and  look  for  it,  I  say  they  must 
come  and  look  for  it  to  the  electorate  of  the  State  and  not  to  the  Legislature 
which  is  not  chosen  and  is  not  established  for  the  purpose  of  granting  privi- 
lege or  immunity.     That  is  the  only  issue  which  is  involved  in  this  proposal. 

I  said  the  other  day  that  it  certainly  is  true  that  this  method  of  thinking 
of  which  you  have  heard  much  here  will  not  lead  to  the  attainment  of  the 
socialist  ideal,  but  to  the  tyrannous  autocratic  state,  not  democratic,  in  a 
single  form,  but  established  in  the  name  of  democracy,  and  those  gentlemen 
on  the  Republican  side  of  the  House,  if  we  have  sides  here,  who  have  shown 
the  greatest  and  the  most  persistent  opposition  to  the  adoption  of  this  pro- 
posed prohibition  upon  privilege  and  have  through  the  agency  of  the  Com- 
mittee on  Governor  and  Other  State  Officers,  brought  into  this  Convention 
a  report  which  justifies  my  prediction  of  the  autocratic  state,  knowing  very 
well  as  they  must  that  no  democracy  can  withstand  the  appeals  for  privilege 
and  that  in  order  to  save  and  preserve  order  under  such  a  system  you  must 
establish  autocratic  government,  as  that  committee  proposes;  and  I  wish 
to  say  to  Mr.  Wickersham  in  conclusion,  thanking  him  for  the  remarks  which 
he  made  the  other  day  in  which  he  said,  "  The  proposition  advanced  by  the 
delegate  from  Albany  embodies  principles  which  he  has  expressed  frequently. 
They  bubble  up  from  the  depths  of  an  earnest  conviction  that  we  all  recog- 
nize. They  are  I  think  the  by-product'  of  that  magnificent  fight  which  he 
conducted  three  years  ago  which  laid  the  American  people  under  lasting 
obligation  to  him."  I  will  say,  sir,  that  upon  that  occasion  I  conducted 
no  battle  against  the  candidacy  of  any  man  who  was  a  candidate;  there  was 
nothing  personal  in  that  convention;  whatever  I  may  have  done  at  that  time 
was  in  opposition  to  the  principles  advocated  of  absolute  and  complete  in- 
justice which  that  candidate  proposed  to  place  in  the  Republican  platform 
with  himself  at  the  head;    and  there  was  no  personal  opposition.     And  I 
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believe  that  I  am  now  indicating  just  as  much  service  as  Mr.  Wickersham 
claimed  I  did  at  that  time,  when  there  were  many  faltering  men,  many 
cowardly  men  who  did  not  know  what  the  battle  was  about  and  who  do 
not  see  now  in  the  proposal  I  make  that  it  is  in  order  that  the  people  of  the 
State  should  establish  their  own  opinion  upon  this  subject,  so  that  we  may 
find  out  what  is  the  opinion  of  this  State  at  the  ballot  box,  the  only  place 
where  we  can  find  out. 

Mr.  Wiekersham  —  Mr.  Chairman,  I  now  renew  my  motion  to  strike  out 
the  enacting  clause  in  the  measure,  and  I  call  for  a  vote  on  that. 

Mr.  F.  L.  Young  —  Mr.  Chairman,  just  one  minute.  We  have  had  it 
represented  to  us  to-night  that  a  lot  of  legislation  which  some  of  us  at  least 
thought  conferred  privileges  were  not  privileges  at  all.  Before  I  vote  I 
would  like  to  have  some  one  of  the  advocates  of  this  measure  speak  in 
concrete  terms  of  exactly  what  kind  of  legislation  is  to  be  cut  out  by  the 
language  of  this  proposed  amendment.    Then  I  shall  be  prepared  to  vote. 

Mr.  Barnes  —  Mr.  Chairman,  I  thought  I  had  stated  that.  Any  benevo- 
lence, any  giving  of  money  is  a  privilege.  A  grant  of  any  kind,  not  granted 
to  others  is  unquestionably  a  privilege;  as  the  example  raised  by  Mr. 
Wiekersham  in  relation  to  a  corporation  favored  by  a  legislative  act.  That 
would  be  prohibited  unquestionably.  There  are  many  things  of  which  Mr. 
Smith  spoke  that  I  did  not  hare  time  to  discuss  because  my  time  was  ex- 
hausted. Many  of  them  would  be  privileges,  and  he  looked  over  to  me  as 
though  I  cared  whether  they  were  in  the  law  or  not.  If  they  are  a  privilege 
I  am  against  it. 

I  would  like  to  ask,  as  a  matter  of  order,  whether  or  not  the  amendment 
offered  by  Mr.  Olcott,  cannot  be  disposed  of,  or  accepted. 

Mr.  Wiekersham  —  Mr.  Chairman,  I  think  the  proper  order  of  business 
gives  to  the  motion  to  strike  out  the  enacting  clause  priority  over  every 
other  motion,  as  I  understand  it. 

Mr.  Barnes  —  I  cannot  agree  to  that. 

The  Chairman  —  I  think,  under  the  rules,  as  I  understand  it,  the  gentle- 
man from  New  York  really  offered  this  amendment.  The  motion  to  S^trike 
out  is  after  all  nothing  but  an  amendment  that  was  offered  by  t' '^  gentleman 
from  New  York,  Mr.  Parsons,  and  so  there  would  be  no  mistake  aboUt  it, 
Mr.  Wiekersham  reoffered  the  same  amendment  to-night. 

Mr.  Sheehan — -Mr.  Chairman,  according  to  all  parliamentary  law  that  I 
have  ever  heard  anything  about  you  have  the  right  to  perfect  a  bill  before 
you  destroy  it  and  any  amendment  germane  to  this  proposition  here  must 
supplant  the  proposition  to  strike  out  the  enacting  clause. 

Mr.  Wiekersham  —  Mr.  Chairman,  as  I  understand  it,  the  motion  to  strike 
out  the  enacting  clause  is  always  in  order  and  takes  priority  over  all  other 
motions  to  amend. 

The  Chairman  —  The  Chair  will  rule  that  unless  the  motion  made  by  the 
gentleman  from  New  York  prevails  in  this  session  to-night,  the  amendment 
offered  by  Mr.  Olcott  has  precedence.     Both  are  amendments. 

Mr.  Wiekersham  having  made  the  motion  to-night  subsequently  to  the 
the  amendment  offered  by  Mr.  Olcott,  Mr.  Olcott's  amendment  will  be  first 
considered. 

Mr.  Wiekersham  —  Well,  Mr.  Chairman,  just  as  a  matter  of  record,  I  made 
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a  motion  to-night  you  may  remember,  before  anything  else  took  place  and 
called  attention  to  the  fact  that  Mr.  Parsons  had  made  the  motion  the  last 
time  we  sat,  and  in  order  that  the  motion  might  be  made  formally  I  renewed 
it  at  the  beginning  of  this  session,  and  so  that  if  it  is  a  question  of  order 
of  time  that  motion  was  first  made. 

Mr.  Barnes  —  I  submit,  Mr.  Chairman,  in  the  name  of  justice,  of  which  I 
have  just  spoken,  the  evidence  that  Mr.  Wickersham  gives  to  this  particular 
matter  is  an  evidence  to  my  mind  that  he  was  not  willing  to  have  me  perfect 
my  bill  before  he  moved  to  strike  out  the  enacting  clause. 

Mr.  Wickersham  —  I  cannot  debate  this  question  and  I  make  the  point  of 
order  — 

Mr.  Whipple  —  Mr.  Chairman,  point  of  order. 

The  Chairman  —  The  gentleman  will  state  his  point  of  order. 

Mr.  Whipple  —  My  point  of  order  is  that  the  motion  of  the  delegate  from 
New  York  is  out  of  order  for  the  reason  that  in  any  legislative  body  and 
deliberative  body  where  bills  and  resolutions  have  ever  been  connected  and 
put  in  shape,  before  you  can  amend  or  strike  out  the  enacting  clause  you 
must  first  attempt  to  perfect  your  bill,  section  by  section.  Now  here  is  a 
motion  pending  to  try  to  perfect  this  bill,  and  until  that  is  passed  and  acted 
upon  the  motion  of  the  gentleman  from  New  York  is  entirely  out  of  order 
under  all  the  rules  I  have  ever  heard  of. 

The  Chairman  —  The  Chair  rules  that  the  motion  to  strike  out  is  an 
amendment  and,  under  our  rules,  the  motion  that  is  made  in  one  meeting 
of  the  Committee  of  the  Whole,  and  the  Committee  thereafter  rises  and  re- 
ports progress  and  asks  leave  to  sit  again,  all  amendments  as  I  understand 
the  rules  are  lost  and  they  must  be  again  re-oflfered.  With  that  ruling, 
Mr.  Olcott's  amendment  must  first  be  considered,  because  all  amendments 
must  first  be  considered. 

Mr.  D.  Nicoll  —  Mr.  Chairman,  I  raise  the  point  of  order.  I  understood 
Mr.  Barnes  to  accept  Mr.  Olcott's  amendment. 

Mr.  Barnes  —  I  did. 

Mr.  Quigg  —  That  does  not  accept  it  for  the  House. 

Mr.  Chairman  —  The  question  therefore  is,  unless  the  Convention  rules 
otherwise,  on  the  amendment  offered  by  Mr.  Olcott.  The  Secretary  will 
read  it. 

The  Secretary  —  Page  1,  line  6,  strike  out  beginning  with  the  word  "pro- 
viding ",  everything  thereafter  down  to  and  including  the  word  "  employer  " 
in  line  11. 

Delegates  —  Question,  question. 

The  Chairman  —  The  question  is  upon  the  amendment  just  read.  Those  in 
favor  of  the  amendment  will  remain  standing  until  counted. 

The  gentlemen  will  be  seated. 

Those  opposed  will  rise  and  remain  standing  until  counted. 

The  amendment  has  been  adopted. 

A  Delegate  —  What  is  the  vote? 

The  Secretary  — Ayes  86,  Noes  12. 

Ihe  Chairman  —  The  question  now  occurs  upon  the  amendment  offered  by 
Mr.  Wickersham,  which  is  to  strike  out  the  enacting  clause.  Those  in  favor 
of  the  amendment  will  rise  and  remain  standing  until  counted. 

Those  opposed  will  rise  and  remain  standing  until  counted. 
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The  Secretary  will  now  announce  the  result. 

The  Secretary  —  Ayes,  70;  Noes,  38. 

The  Chairman -^  The  amendment  has  been  adopted. 

Mr.  Wickersham  —  Mr.  Chairman,  I  move  the  committee  do  now  rise. 

The  Chairman  ^^  The  gentleman  from  New  York,  Mr.  Wickersham, 
moves  the  committee  do  now  rise.  Those  in  favor  will  say  Aye,  contrary 
No.    It  is  carried. 

(President  Boot  resumes  the  chair.) 

The  President  —  The  Convention  will  come  to  order. 

Mr.  J.  S.  Phillips  —  Mr.  President. 

The  President  —  Mr.  Chairman. 

Mr.  J.  S.  Phillips  — The  committee  having  had  under  consideration  Gen- 
eral Order  No.  25,  has  directed  me,  as  its  chairman,  to  report  that  the  com- 
mittee recommends  the  striking  out  of  the  enacting  clause  in  said  proposal. 

The  President  -^  The  question  is  upon  agreeing  to  the  report  of  the  Com- 
mittee of  the  Whole. 

Mr.  Barnes  —  Mr.  President,  I  move  to  disagree  with  the  report  of  the 
Committee  of  the  Whole.  I  do  not  know  that  I  have  this  form  exactly 
right,  and  that  that  motion  lie  upon  the  table. 

Mr.  J.  L.  O'Brian  —  Mr.  President,  I  think  the  form  of  motion  should  not 
be  to  disagree  with  the  report,  but  to  recommit  the  bill  with  directions  to 
report  if  that  is  what  Mr.  Barnes  desires  to  do  as  a  question  of  order. 

Mr.  Barnes  —  Mr.  President  my  point  is  this: 

I  am  not  well  versed  in  parliamentary  usage  — 

Mr.  J.  L.  CBrian  —  I  am  not,  either. 

Mr.  Barnes  —  Inasmuch  as  only  about  one  hundred  delegates  have  voted 
on  this  motion  I  wish  to  have  a  roll  call  so  that  each  member  may  be  put 
<m  record. 

Mr.  J.  L.  O'Brian  —  I  am  merely  endeavoring  to  point  out  that  the  motion, 
in  form  is  not  proper.  There  is  no  motion  to  disagree.  The  motion  is,  under 
the  rules,  and  as  I  submitted  for  Mr.  Barnes'  benefit  if  he  desires  to  bring 
the  matter  up,  he  should  move  to  recommit  the  bill  with  instructions  to  report 
favorably. 

Mr.  Barnes  —  Is  that  in  order,  Mr.  President? 

The  President  —  The  Chair's  view  is  this:  That  upon  the  report  of  the 
Committee  of  the  Whole,  the  report  itself  brings  before  the  Convention  the 
question  of  agreement.  That  cannot  be  displaced  by  a  simple  motion  not 
to  agree.  You  cannot  displace  a  motion  to  adjourn  by  a  motion  not  to  adjourn. 
The  question  is  the  question  of  agreement.  That  can  be  put  over  until 
to-morrow,  or  a  different  motion  can  be  made  such  as  a  motion  to  recommit  or 
to  recommit  with  instructions.  The  question  before  the  Convention,  failing 
some  different  motion,  is  to  agree.  That  motion  can  be  laid  over  until  to- 
morrow.   The  question  on  agreeing  can  be  laid  over  until  to-morrow. 

Mr.  Barnes  —  Then  I  make  that  motion,  Mr.  President,  to  lay  that  over 
until  to-morrow  at  twelve  o'clock. 

The  President  —  Is  there  objection? 

Mr.  Wickersham  —  Mr.  President,  I  object. 

The  President  —  Mr.  Barnes  moves  that  the  question  upon  agreeing  to  the 
report  of  the  Committee  of  the  Whole  be  postponed  until  to-morrow  at  twelve 
o'clock. 
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Mr.  Barnes  —  Is  that  debatable? 

The  President  —  That  is  debatable,  it  is  open  to  a  limited  debate,  not  on 
the  merits  of  the  question,  but  simply  on  the  question  of  postponement. 

Mr.  Barnes  — All  I  have  to  say,  gentlemen,  is  that  it  seems  to  me  fair. 

Mr.  Wickersham  —  Mr.  President,  I  withdraw  my  objection. 

The  President  —  The  question  upon  agreeing  to  the  report  of  the  Conmiittee 
of  the  Whole  will  be  postponed  until  twelve  o'clock  to-morrow. 

Mr.  Low  —  Mr.  President  may  I  announce  that  there  will  be  a  meeting  of 
the  Cities  Committee  to-morrow  at  half  past  tent 

Mr.  Wickersham  —  Mr.  President,  I  move  the  Convention  do  now  adjourn. 

The  President  —  Will  the  Convention  be  in  order.  Will  the  delegates  be 
good  enough  tp  take  their  seats.  The  Secretary  will  make  some  announce- 
ments. 

The  Secretary  —  The  Committee  on  County  Government  will  meet  in  room 
226,  on  Tuesday,  at  9:00  a.  m. 

The  Committee  on  Contingent  Expenses  will  hold  an  important  meeting 
to-morrow  at  9:30  a.  m.  in  room  236. 

There  will  be  a  meeting  of  the  Committee  on  Taxation  in  room  441,  fourth 
floor,  on  Tuesday,  August  17,  at  9:30  o'clock  in  the  morning. 

Mr.  Clinton  —  Mr.  President,  may  I  make  an  oral  announcement  that  the 
Committee  on  Canals  will  meet  in  room  235,  to-morrow,  immediately  on  the 
adjournment  of  the  Convention  at  noon. 

The  Secretary  —  The  Committee  on  State  Finances  will  meet  in  room 
332,  at  2:15  p.  m. 

The  President  —  It  is  moved  that  the  Convention  do  now  adjourn.  All 
in  favor  will  say  Aye,  contrary  No.  The  motion  is  carried  and  the  Conven- 
tion stands  adjourned  until  ten  o'clock  Tuesday  morning. 

Whereupon,  at  11:47  p.  m.  the  Convention  adjourned  to  meet  at  10 
o'clock  a.  m.,  Tuesday,  August  17,  1915. 
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Albany,  N.  Y.,  Tuesday,  August  17,  1915,  10  a.  m. 

The  President  —  The  Convention  will  please  be  in  order.  Prayer  will  be 
offered  by  the  Rev.  Jas.  G.  Carlile. 

The  Rev.  Mr.  Carlile  —  Let  us  unite  in  prayer.  Almighty  God,  Sovereign 
Ruler  of  all  Thy  works,  we  nvorship  and  adore  Thee  in  Jesus  Christ,  Thy 
Son,  our  Lord,  and  for  His  sake  we  beseech  Thee  that  Thou  wilt  grant  us 
the  presence  and  guidance  of  Thy  spirit  in  the  work  of  this  day.  We  thank 
Thee  for  all  that  Thou  hast  done  for  us  in  the  past;  we  pray  Thee  for  Thy 
help  and  guidance  in  the  present;  and  we  hope  in  Thy  wisdom,  power  and 
love  for  the  future.  Oh,  Grod,  we  pray  for  Thy  blessing  upon  all  the  officials 
of  this  State,  upon  the  officials  of  all  the  States  of  the  nation,  upon  all  in 
authority  in  the  United  States,  at  home  and  abroad.  Keep  us,  we  pray 
Thee,  in  Thy  fear,  doing  Thy  will.  Make  us  a  source  of  blessing  unto  our- 
selves and  to  the  nations  of  the  earth.  Glorify  Thyself  more  and  more  in 
the  hearts  of  men  and  in  establishing  right  councils  over  the  entire  earth. 
We  ask  it  in  the  name  of  Jesus  Christ.    Amen.   . 

The  President  —  Are  there  any  amendments  to  be  proposed  to  the  JournaF 
as  printed  and  distributed  ?  There  being  no  amendments  proposed,  the  Journal 
is  approved  as  printed. 

Presentations  of  memorials  and  petitions. 

Mr.  Foley  —  Mr.  President. 

The  President  —  Mr.  Foley. 

Mr.  Foley  —  I  offer  the  following  memorial  from  the  United  Spanish  War 
Veterans. 

The  President  —  Referred. to  the  Committee  on  Civil  Service. 

Communications  from  the  Governor  and  other  State  officers. 

Notices,   motions    and   resolutions.     The   Secretary  will  call   the   roll   of 

districts. 
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The  Secretary  —  First  district,  second,  third,  fourth,  fifth,  sixth,  seventh, 
eighth,  ninth,  tenth,  eleventh,  twelfth,  thirteenth,  fourteenth,  fifteenth,  six- 
teenth, seventeenth,  eighteenth,  nineteenth,  twentieth,  twenty-first,  twenty- 
second,  twenty-third,  twenty-fourth,  twenty-fifth,  twenty-sixth,  twenty-seventh, 
twenty-eighth,  twenty-ninth,  thirtieth,  thirty-first,  thirty-second,  thirty-third, 
thirty-fourth,  thirty-fifth,  thirty-sixth,  thirty-seventh,  thirty-eighth,  thirty- 
ninth,  fortieth,  forty-first,  forty-second,  forty-third,  forty-fourth,  forty-fifth, 
forty-sixth,  forty-seventh,  forty-eighth  — 

Mr.  Lincoln  —  Mr.  President. 

The  President  —  Mr.  Lincoln. 

Mr.  Lincoln  —  I  move  that  the  Committee  on  Revision  and  Engrossment 
be  discharged  from  further  consideration  of  Proposed  Amendment  No.  804, 
Int.  No.  711,  entitled:  "Proposed  Constitutional  Amendment,  To  amend 
Section  4  of  Article  II  of  the  Constitution,  in  respect  to  the  enactment  of 
election  and  registration  laws/*  that  it  be  amended  and  as  so  amended  be 
reprinted  and  recommitted  to  the  Committee  on  Revision  and  Engrossment. 

The  amendment  proposed  is  this :  To  insert  "  Laws  may  be  made  providing 
for  special  registration  therein  on  personal  application  before  such  boards  or 
officers  as  the  Legislature  shall  designate  on  a  day  or  days  not  more  than  five 
months  prior  to  the  date  of  election  of  such  electors  as  shall  then  declare 
under  oath  that  they  are  engaged  in  a  regular  vocation  or  occupation  which 
will  occasion  their  absence  from  the  county  during  each  of  the  regular  days  of 
registration.  Such  laws  shall  require  electors  so  specially  registered  to  estab- 
lish on  the  first  regular  day  of  registration  their  continued  right  to  vote  in 
the  election  district  for  which  they  were  registered  but  shall  not  require 
further  personal  appearance." 

I  assume  that  this  motion  will  give  rise  to  debate  and  I  ask  that  it  lie  ov&r. 

The  President  —  The  Chair  will  suggest  that  the  gentleman  should  ask  that 
the  bill  as  amended  should  be  printed  for  the  information  of  the  Convention. 

Mr.  Lincoln  —  I  so  move,  Mr.  President. 

The  President  —  The  resolution  will  lie  over  under  the  rules.  The  question 
is  upon  Mr.  Lincoln's  motion  that  the  Proposed  Constitutional  Amendment  to 
which  his  motion  relates  be  printed,  as  it  would  be  if  amended  as  he  proposes, 
for  the  information  of  the  Convention.  All  in  favor  will  say  Aye,  contrary  No. 
The  motion  is  agreed  to. 

The  Clerk  will  continue  the  call. 

The  Secretary  —  Forty-ninth  district,  fiftieth,  fifty-first. 

Mr.  Westwood  —  Mr.  President,  I  now  call  up  the  motion,  of  which  I 
gave  notice  yesterday,  which  was  to  discharge  the  Committee  on  Revision 
and  Engrossment  from  further  consideration  of  the  amendment  commonly 
known  as  the  tax  article,  and  that  it  be  referred  to  the  Committee  on  Taxar 
ation  with  instructions  immediately  to  report  the  same,  with  this  amend- 
ment: Strike  out  the  second  sentence,  or  all  after  the  first  sentence,  and 
insert  the  following :  "  No  real  estate  whatsoever  except  that  of  the  United 
States  shall  hereafter  be  exempt  from  taxation;  but  nothing  herein  con- 
tained shall  be  held  to  impair  the  validity  of  the  existing  contracts  of  the 

State." 

The  sentence  which  this  contemplates  should  be  stricken  out  is,  "Here- 
after no  exemption  from  taxation  shall  be  granted  except  by  general  laws 
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and  upon  the  affirmative  vote  of  two-thirds  of  all  of  the  members  elected  to 
each  House." 

Wl.en  that  proposal,  introduced  by  the  Committee  on  Taxation,  was  under 
Qobate  it  carried  the  Committee  of  the  Whole  by  a  considerable  majority. 
I  expressed  myself  in  that  committee  as  hopeful  that  it  would  pass.  It 
occurs  to  me  now,  as  it  did  to  me  then,  that  it  is  wise  legislation,  but  the 
fault  I  find  with  it  is  that  it  does  not  go  far  enough,  and  the  proposal  I  have 
now  to  suggest  in  connection  with  that  article  makes  it  go  further.  In 
other  words  this  proposition  of  mine  brings  up  squarely  the  broad  question 
whether  or  not  any  property  in  the  State  shall  be  privileged  to  be  exempt 
from  taxation.  So  much  has  been  said  in  the  very  interesting  and  able 
del>ate8  upon  the  floor  of  this  Convention,  both  last  night  and  last  Thurs- 
day, when  the  proposal  offered  by  the  gentleman  from  Albany,  Mr.  Barnes, 
was  omder  consideration,  that  it  would  be  an  act  of  supererogation  on  my 
part  to  endeavor  to  add  anything  in  language  of  my  own  to  the  statements 
of  fimdamental  principles  which  were  brought  out  in  that  debate.  I  will 
rest  content  on  that  branch  of  my  argument  by  referring  to  four  or  five  of 
the  passages  which  were  pronounced  on  the  floor  of  the  Convention  during 
the  course  of  that  debate  as  an  argument  against  special  privilege,  of  which 
it  is  generally  considered  exemption  from  taxation  is  the  most  insidious. 

It  has  been  said,  "We  began  with  the  Declaration  of  Independence  conr 
taining  what  Lincoln  called  the  *  Proposition  that  all  men  are  created  equal.* 
That  proposition  was  successfully  tested,  first  by  the  Revolution  which  fol- 
lowed as  its  instant  result,  and  eighty  years  later  by  the  Civil  War,  and 
both  tests  were  successfully  met. 

"The  Federal  Constitution  carried  out  the  equality  proposition  declaring 
as  well  the  doctrine  of  non-entitlement  to  privileges  as  that  against  the 
abridgment  of  inmuuiity." 

Again,  "  Equal  laws  tend  to  the  cultivation  of  independence  and  endeavor, 
to  the  encouragement  of  effort  and  economy,  to  the  ennoblement  of  individu- 
alism and  to  the  discouragement  of  mediocrity  and  of  proletarian  indul- 
gencies,  in  short,  to  the  improvement  of  the  citizen  and  the  State." 

It  was  said  by  a  distinguished  member  of  the  Convention  from  New 
York :  "  It  is  doubtful  if  a  republican  form  of  government  can  long  endure 
if  its  fundamental  law  justifies  a  grant  of  privilege  or  immunity  to  any 
class  of  persons  not  common  to  all.  No  firm  believer  in  representative  gov- 
ernment will  ever  abandon  the  principle  that  all  men  are  equal  before  the 
law  and  that  special  privilege  should  be  granted  to  none. 

"  Those  who  believe  that  a  pure  democracy  and  not  a  representative  republic 
is  the  goal  for  which  we  should  struggle,  are  consciously  or  unconsciously 
striving  for  the  power  to  grant  or  withhold  privilege  and  immunity.  An 
examination  of  the  history  of  our  country  will  show  that  from  our  earliest 
days  the  struggle  for  privilege  has  been  constant  and  persistent  and  in  in- 
numerable cases  successful.'' 

It  was  also  said,  "  Those  who  are  enjoying  the  privileges  and  immunities, 
having  had  a  taste,  at.  the  expense  of  others,  constantly  want  more.  Their 
appetite  grows  by  what  it  feeds  on.  They  organize,  agitate  and  demand 
more  favors,  privileges  and  immunities,  and  they  fight  to  obtain  them  at 
the  hands  of  the  legislature." 
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It  w«8  flaid  by  one  erf  the  late  speakers  last  night :  **  I  am  in  favor  of  tlie 
Proposed  Amendment  because  it  seeks  to  carry  into  effect  the  American  ideal 
of  government  —  justioe  to  all  and  privileges  and  immunities  to  all, —  or 
nom". 

Thi»  16  but  a  slight  ontline  of  the  arguments  which  were  advanced  in  sup- 
part  •!  Mr,  Barnes*  proposition,  and  it  occnrs  to  me  that  because  exemption 
from  tamiH—  is  a  m^st  insidious  form  of  special  privileges,  and  special  im- 
Hunities,  tin  proposition  whidi  I  am  now  advocating  will  meet  the  instant 
appvoval  and  support  ci  all  of  those  who  found  it  in  their  minds  to  support 
the  preposition  advocated  by  Mr.  Barnes  which  Imb  been  under  discussion 
jKve. 

It  leeHK  that  psrhaps  nothing  mere  freed  %e  said  to  enlist  fbe  ?r:p- 
port  9i  those  wiie  lupported  that  propoeitkm,  hvt  there  are  those  w%k>  were 
opposed  to  the  preposition  offered  by  the  gentlemmi  frera  Albmy,  who,  I  lutver 
BO  dmibt^  will  see  in  the  propositi(m  whidi  I  bow  pFssent  reasons  which  would 
oenpcA  their  support  for  it. 

There  is  a  diet^ctien  between  the  obligation  or  i^  duty  which  an  individual 
owes  a  state,  and  tto  obligation  in  the  working  ont  of  jnstice  which  ihe 
State  owes  to  kidividuals.  The  individual  owes  to  the  State  the  duty  of 
loyaKg^  and  moral  support.  It  also  owes  to  the  State  the  duty  of  contribulion, 
which,  in  Mux  words,  ie  a  payment  of  proper  taxes. 

Mr.  M.  Saxe  —  Mr.  Chairman,  will  tiie  gentlemnm  yield? 

The  Presideiit — Will  iStie  gentleman  yield  to  Mr.  Saxe? 

Mr.  Wes  Wood  — Yea. 

Mr.  M.  Saxe  —  I  would  like  to  know  if  the  genMenran  appreciates  that  ikm 
irintn  ^  Os«gQ»,  Washington,  California  and  other  states,  having  the  same 
peopositioB  in  their  Oomtitiition  as  is  advocated  before  this  body  by  Mr. 
Barnes,  provide  for  exemption  from  taxation  of  institutions  doing  publio 

wopkT 

Mr.  Westwtmi — Yes,  Mr.  President,  I  appreciate  the  truth  of  the  fact  just 
pvensuneed  by  Mr.  Saxe. 

Mr.  Dunmors — Mr.  Pres^detft,  wfH  the  gentleiiuai  yield  lor  a  question  T 

The  President  —  Wm  the  gentleaiaB  yield  to  ftbr.  Dnanmre  for  a  question  T 

Mr.  Westwood  —  Yes,  sir. 

Mr.  Pnimissfi  —  Dto  ymi  intend  that  certain  Teferences  in  this  bill  would 
provide  that  gns^eyords  riiaM  be  liable  to  taxation  t 

Mr.  WestsKOod-— Yes,  sir. 

Mr.  Dunmore —  AaA  M  ihwf  mm  tsocaliii;  ikef^^tmaiSL  be  ooUt  iar  taassA 

Mr.  Westwood — Yes,  if  liiey  did  not  -psf  the  taxes. 

Mr.  Wiggins — Mr.  President,  will  the  gaiticflBan  yvM  to  on  ioquiryY 

The  President  —  WiU  i3ie  gentleman  yield  to  an  inquiry? 

Mr.  Westwopd— YisB,  «r. 

Mr.  W^gMv — Mr.  Westwood,  how  do  you  wfpucrt  the  position  which  you 
now  take  with  your  position  with  respect  to  the  Barnes  proposal  which  is 
agaiinit  any  ipscial  priiriiege? 

Mr.  Westwood  —  As  I  imderstand  it,  Mr.  BanMrt'  proposition  is  direeted 
against  any  specisi  pirniiege  whatsoever,  ihe  principle  of  my  proposal 
is  that  taxation  is  a  speciid  pnvile^e  and  aU  these  who  are  in  favior  o£  the 
Barnes  proposition  must  be  in  favor  of  my  propesiiion,  and  in  addition  to 
that, — 
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Mr.  Wiggins  —  Also  the  cenTttrae  would  be  true,  iiiai  all  who  are  in  favor 
of  Mr.  Barnes'  proposition  would  be  in  favor  of  your  proposiitios? 

Mr.  Weetwood  —  I  was  jaai  oomiiig  to  that  whes  the  gentleman  asked  me 
the  question.  My  next  proposition,  which  I  started  to  diseuss>  is  timt  aM  of 
the  gentlemen  who  are  opposed  to  Mr.  Barnes'  proposal,  as  well  should  favor 
this  on  account  of  this  difltiii«tion :  Every  indlTiduBl  owes  duties  to^  the  State; 
the  State  owes  duties  to  the  individuaL  The  duty  that  the  indsvidaal  owts 
to  the  State  is  two-fold,  generally  speaking;  first,  the  duty  of  loyalty;  second, 
the  duty  of  support.  The  duty  that  the  State  owes  to  the  individual  is  pro- 
tection, among  others. 

Now  this  situation  may  be  likened  to  the  sitvation  thart  arises  in  a  famifly. 
Every  member  owes  to  the  j^sical  head  of  the  f amilyy  to  the  family  itself  as 
represented  by  its  visible  head^  the  duty  of  loyalty  and  the  duty,  so  far  as 
the  members  are  able  to  perform  it,  of  support.  But  the  family  itself,  or  the 
head  of  the  family,  having  demanded  and  been  entitled  to  receive  the  iuXL 
measure  of  performance  of  that  duty  without  ex^nption,  wi^iout  privilege  or 
immunity,  may  grant  to  the  individual  in  the  faaoily  saeh  special  ceir- 
sideration  as  may  be  necessary  for  the  individual  as  a  member  of  the  whole 
organism  for  the  complete  success  of  the  larger  organism.  So  that  those  who 
are  opposed  to  a  prohibition  against  the  granting  of  special  privileges  or 
immimities  as  an  act  granted  by  the  State  to  the  individual  should  appreciate 
that  this  is  a  different  proposition  from  the  granting  of  a  special  immnmty 
or  privilege  to  excuse  the  duties  that  the  individual  owes  to  the  State  —  the 
duty  of  loyalty  and  the  duty  of  support. 

There  is  a  suggestion  s(»Bewhat  similar  to  the  point  raised  by  Mr.  Saxe 
a  moment  ago  in  respect  to  what  the  other  States  are  doing  upon  tiiis  tax 
proposition.  There  has  been  a  tendency  in  the  legislation  of  all  the  States 
for  a  number  of  years  past  which  has  found  reflection  in  the  constituticms  of 
many  of  the  States,  toward  the  ultimate  goa4  which  is  crystallized  in  tiie 
proposal  for  which  I  am  arguing.  None  of  the  States^  so  far  as  my  research 
has  disclosed  to  me,  have  gone  the  whole  length  of  prohibitiBg  all  exemptionB 
from  taxation,  but  they  are  on  tiie  way,  step  by  step,  coming  to  that  uitintate 
result.  One  of  the  first  steps  has  been  the  adoption  oi  unif<n*m  rolls  of  tasar 
tion  and  it  may  be  observed  that  tiie  uniform  rule  is  ctvtod  in  ^dm  lsaigiit|;e 
in  the  constitutions  of  many  of  the  States  of  the  Umen:  ''  The  rule  of  taaia* 
tion  shall  be  uniform  "  —  from  Wisconsin.  "  The  legislature  shall  tax  by 
uniform  rule  " —  in  Ohio.  ''All  taxation  shall  be  etpaal  and  uniloiim ;  aU  taxes 
shall  be  uniform  on  all  property  "  —  South  Dakota.  And  similar  language  is 
to  be  found  in  the  constitutions  of  Oregon,  Texas,  Wyomiii^,  MiasisBtppi,  West 
Virginia,  Arkansas,  Tennessee,  North  Carolina,  Michigan,  Georgia,  Mionesota^ 
Oklahoma,  Arizona,  Colorado,  Delaware,  Idaho,  Kentucky,  and  many  «khers. 

Mr.  M.  Saxe  —  Mr.  President,  will  the  gentleman  yield! 

Mr.  Westwood  —  Yes. 

Mr.  M.  Saxe  —  Does  the  gentleman  also  appreciate  that  that  very  language 
which  he  is  now  pointing  to  is  being  taken  out  of  those  eooetitutions  heeanae 
it  interferes  with  the  proper  development  of  ^rstems  of  taxation?  If  he  wiM 
look  at  the  joint  resolution  recently  passed  by  the  Tjsgisiatuie  of  Indiana, 
and  the  resolution  recently  passed  by  the  Legislature  of  Kentucky,  he  will  see 
that  they  are  trying  to  take  out  of  the  constitutisB  the  rule  of  unilermii^, 
because  uniform  taxation  means  assessing  personal  property  the  same  as  real 
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estate  and  you  cannot  do  it.  They  have  found  it  out.  The  general  property 
tax  is  unworkable.  The  only  way  to  reach  personal  property  is  by  classifica- 
tion and  that  is  the  trend  now  in  all  of  the  States  that  have  gone  into  an 
investigation  of  the  subject  of  improved  taxation. 

Mr.  Westwood  —  In  answer  to  the  gentleman's  quasi-question,  let  me  say 
to  him  that  I  do  appreciate  that  real  property  and  personal  property  may  not 
be  taxed  according  to  the  same  system  and  I  recognize  the  truth  of  that  in 
providing  in  my  proposal,  "  no  real  property  whatsoever  except  that  of  the 
United  States",  etc.  It  may  be  that  there  is  an  effort  to  remove  from  the 
constitutions  of  some  of  the  States  the  plain  declaration  of  uniformity  to 
which  I  have  adverted  but  I  venture  to  suggest  that  the  fact  that  these  clauses 
have  found  entrance  into  the  constitutions  of  practically  all  of  the  States  well 
illustrates  what  I  say,  namely,  that  the  trend  of  the  times  is  and  has  been  to 
bring  about  a  situation  where  as  much  property  as  possible  shall  be  denied 
exemption  from  taxation. 

The  Committee  itself  in  this  Convention  has  taken  a  step  in  the  direction 
that  I  urge  when  it  has  passed  a  provision  that  hereafter  no  exemption  from 
taxation  shall  be  granted  except,  first,  by  general  law;  and,  second,  by  a 
two-thirds  vote  of  both  Houses  of  the  Legislature.  I  urge  the  Convention 
to  take  a  second  step, —  the  ultimate  step. 

It  has  been  suggested  in  connection  with  this  general  proposition  that  it 
would  be  unwise  for  the  State  to  require  its  churches,  its  educational  and 
charitable  institutions  and  public  property  to  bear  the  burdens  of  taxation. 
I  shall  not  enter  upon  a  detailed  argument  upon  these  propositions;  these 
matters  have  been  'thoroughly  discussed.  Every  member  of  this  Conven- 
tion has  had  arguments  on  these  propositions,  pro  and  con,  brought  to  his 
attention,  so  it  will  suffice  for  me  merely  to  outline  what  the  arguments  are. 

As  to  churches,  every  one  will  admit  that  the  church  institution  receives 
the  same  protection  at  the  hands  of  government  as  the  individual,  and  that  it 
should  feel  its  obligation  to  the  State,  the  same  obligation  the  individual 
owes  the  State,  and  should  support  the  State  by  loyalty  and  by  support;  and 
it  would  seem  that  the  members  of  churches  would  be  the  last  men  and  wom«i 
in  the  length  and  breadth  of  the  State  of  New  York  to  contend  for  any  other 
rule  or  doctrine  except  that  the  churches  should  render  to  the  support  of 
government  which  protects  them,  the  same  kind  of  contribution  that  they  as 
individuals  render. 

As  to  educational  institutions  and  charitable  institutions,  the  figures  are 
interesting.  Much  hue  and  cry  has  been  raised,  that  were  the  charitable 
and  educational  institutions  of  the  State  to  be  taxed,  so  great  a  burden,  so 
great  an  added  financial  burden  would  rest  upon  the  shoulders  of  such  insti- 
tutions as  to  lead  to  their  failure.  I  am  confident  that  if  the  members  of  this 
Convention  will  go  deeply  into  the  figures,  it  will  be  foimd,  as  a  very  general 
rule,  subject  to  but  few  exceptions,  that  the  item  of  taxes  which  educational 
and  charitable  institutions  would  be  compelled  to  pay  were  this  proposal  to  be 
adopted,  would  be  so  small  in  proportion  to  the  other  fixed  expenses  of  such 
institutions  as  practically  to  be  negligible.  I  have  worked  the  figures  out  as 
to  some  such  institutions.  I  have  worked  the  figures  out  as  to  some  church 
institutions  and  the  members  of  the  Convention  may  be  surprised  to  learn 
that  where  these  figures  have  been  worked  out  in  the  ordinary  case,  not  taking 
an  exceptional  illustration,  it  is  shown  that  the  man  who  contributes  to  the 
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support  of  his  church  one  hundred  dollars  a  year  would,  if  his  church  and  its 
activities  were  taxed  according  to  this  proposal,  contribute  one  hundred  and 
three  or  one  hundred  and  four  dollars  a  year,  and  that  small  difference  cer- 
tainly would  not  justify  the  membersnip  of  the  churches  of  America  in  oppos- 
ing the  adoption  of  a  proposition  which  makes  for  uniformity  and  against 
privilege. 

Much  has  been  said,  Mr.  President,  on  this  proposition,  that  it  will  be 
unpopular  and  would  defeat  the  Constitution;  that  it  could  not  possibly  be 
carried.  I  desire  to  state  now  that  it  is  a  question  so  different  from  any 
of  the  questions  that  will  be  finally  probably  passed  by  this  Convention,  that 
it  were  proper  that  the  amendment  that  I  propose  should  be  submitted 
separately.  When  the  revised  new  Constitution  was  submitted  twenty-one 
years  ago,  the  Convention  submitted  the  revised  Constitution,  which  was 
one  proposition,  and  submitted  the  canal  question,  which  was  the  second 
proposition,  and  submitted  the  apportionment  question,  which  was  the  third 
proposition.  So  far  as  I  have  thus  far  in  the  deliberations  of  this  body  been 
able  to  discover,  there  is  no  demand  that  any  more  than  the  one  proposition 
be  submitted  this  year,  namely  the  revised  Constitution.  But  in  view  of  the 
fact  that  this  differs  so  much  in  character  from  the  balance  of  the  proposi- 
tions that  will  be  submitted,  I  desire  to  give  notice  now  that  in  case  the 
motion  that  I  have  made  carries,  I  shall  follow  that  with  a  motion,  which 
will  without  doubt  be  referred  to  the  Rules  Committee,  requiring  the  separate 
submission  of  this  tax  proposition  at  the  polls  this  fall. 

Now,  much  has  been  said,  as  I  have  indicated,  that  there  is  a  widespread 
feeling  against  this  proposal.  Little  has  been  pointed  out  as  to  the  support 
that  this  broad  proposal  has  received.  I  hold  in  my  hand  a  short  editorial 
of  a  dozen  lines  from  probably  the  leading  daily  newspaper  in  the  State  of 
New  York  outside  of  Greater  New  York.    Let  me  read  it. 

"The  del^ate  from  Chautauqua  county  has  offered  in  the  Constitutional 
Convention  an  amendment  which  reads  as  follows: 

"'Article  III  is  hereby  amended  by  adding  a  new  section,  to  be  appro- 
priately numbered  and  to  read  as  follows: 

"  *  No  real  property  whatsoever,  except  that  of  the  United  States,  shall 
hereafter  be  exempt  from  taxation.' 

"That  certainly  goes  to  the  root  of  the  matter.  Now,  let  the  debate 
begin !     The  Ewpresa  votes  *Aye.' " 

My  friends  suggest  that  perhaps  the  members  of  the  Convention  may 
not  recognize  the  name  Express,  and  I  say  that  that  is  the  Buffalo  Earpress, 

I  had  some  curiosity  to  know  how  the  Grange  would  look  at  this  propo- 
sition, and  I  directed  a  letter  to  Mr.  Vary  of  Watertown,  who  is  the  grand 
master  of  the  Grange  of  tiie  State  of  New  York.  I  did  not  send  to  him 
an  argument  upon  this  proposition.  I  sent  to  him  a  printed  copy  of  the 
proposal  and  asked  him  how  the  organization  of  the  Grange  would  look  at 
it,  and  received  from  him  this  answer: 

"Your  favor  received  and  noted.  If  anything  is  to  be  placed  in  the  Con- 
stitution regarding  taxation,  it  seems  to  me  that  your  proposition  to  abolish 
exemptions  from  taxation  would  be  a  very  proper  thing.  I  know  of  no 
reason  why  any  property  should  be  exempt  from  paying  its  just  share 
toward  the  support  of  the  government.  To  be  sure,  I  believe  it  to  be  highly 
important  that  the  wording  of  any  proposition  relating  to  taxation  should 


2130 

be  very  carefully  done.  I  am  in  hopes  that  the  consensus  of  opinion  of 
the  many  great  minds  that  have  to  do  with  the  Ckmstitutional  Convention 
will  be  able  to  formulate  some  plan  of  taxation  that  will  be  equal  and 
just  to  all  the  people.  Our  order  has  always  stood  for  the  principle  of 
having  all  property  pay  its  equal  and  just  share  for  the  support  of  the 
government."     (Signed)     W.  H.  Vary. 

I  hold  in  my  hands  copies  of  the  resolutions  from  a  couple  of  other 
Granges  in  the  western  part  of  the  State,  unsolicited  by  me,  no  enag- 
gestion  having  come  from  me  that  such  a  resolution  should  be  passed, 
and  a  couple  of  letters  which  I  seleeted  out  of  a  considerable  pile  from 
individuals  who  voluntarily  wrote  me  expr-essing  the  opinion  that  the  senti- 
ment in  their  community  was  considerable  and  strong  in  favor  of  the  pasr 
aage  of  this  or  a  similar  proposition. 

Those  are,  in  briefest  outline,  Mr.  Presid^tt,  the  reasons  why  it  seems 
to  me  both  the  adherents  and  the  opponents  of  Mr.  Barnes'  proposition  maj 
unite,  should  unite  in  support  of  this;  and  in  briefest  outline  the  answer  to 
one  or  two  of  the  objections  which  harve  heretofore  been  raised  against  this 
very  broad  proposition  that  I  am  advocating. 

I  assume  that  at  this  time  the  Convention  will  not  want  to  debate  thi« 
preposition.  I  make  that  assumption  beeaiise  I  observed  the  manner  in  which 
Mr.  Nixon's  somewhat  similar  prop««al  was  treated  in  Committee  of  tiw 
Whole  a  week  ago,  and  therefore  I  desire  to  move  the  previous  question,  bni 
will,  of  course,  withhold  that  motion  im  case  anybody  deedces  to  be  hcMrd  itt 
8Uj>pod:t  of  or  in  opposition  to  my  motion. 

Mr.  M.  Saxjd  —  Mr.  President,  I  merely  want  to  say  csl  behaM  of  the  Coiik^ 
mitiee  on  Taxation  that  the  question  of  ^ateaapikm  was  given  mfost  aerimiii 
and  most  careful  consideration  by  that  Committee  and,  as  I  recall,  with  thie 
exception  of  two  members  of  the  Conmaittee,  the  Committee  was  against  b«^ 
moving  all  -exemptions.  Two  public  hearings  were  held  and  they  were  well 
attended.  The  question  was  thoroughly  diseussed  by  distinguished  and  intelli- 
gent representatives  of  both  sides  of  the  question.  The  matter  has  been 
passed  upon  by  the  Committee  of  the  Whole  and  I  trust  that  the  action  of  the 
Couivention  will  now  sustain  both  Une  action  of  its  Committee  on  Taxation 
and  its  Committee  of  the  Whole.  I  trust  the  motion  of  Mr.  Westwood  will 
not  prevail. 

The  President  —  All  in  favor  of  the  resolution  will  say  Aye. 

Mr.  Westwood  —  Mr.  President. 

The  President  —  Contrary,  No.    The  Noes  have  it  and  the  resolution  is  lost. 

Mr.  Westwood  —  I  demand  the  ayes  and  noes. 

The  President  —  It  appears  that  the  demand  is  not  seconded. 

Mr.  Westwood  —  Mr.  President,  what  is  required  to  second  it  ? 

The  President — Fifteen  members  of  the  Convention  — 

Mr.  Westwood —  To  rise  in  their  seats  ? 

The  President  —  Yes. 

Mr.  Bradcett  —  Mr.  President,  I  am  always  in  favor  of  a  man  having  a  r4)ll 
caJl  if  he  wants  it. 

The  President  —  There  is  a  sufficient  number  up.  The  Secretary  will  call 
the  rolL 

Mr.  Angell  —  Mr.  President,  may  the  question  be  read  before  the  roll  call 
i0  taken? 
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The  Prwiilent  —  The  Secretary  will  read  tlie  resolution  to  the  Convention. 

The  Secretary  —  By  Mr.  Weetwood:  Strike  out  aE  of  section  one  after  the 
ftrst  sentence  and  insert  the  following':  JTo  real  property  whatsoever  except 
ficat  of  the  United  States  iftaH  hereafter  be  exempt  from  taxation,  but 
noting  heren  contained  shall  be  held  to  impair  the  vafidity  of  ^e  existing 
ouuti  acts  with  the  State. 

TiM  President-— !nie  Secretary  wffl  call  the  roll. 

The  Secretary  —  Mr.  Adams. 

Mr.  Aiiams — Hfo. 

The  Secretary  —  Mr.  Aheam. 

(Ko  response.) 

The  Secretary  —  Mr.  Aiken. 

Mr.  Aiken  —  No. 

The  Secretary  —  Mr.  F.  C.  Allen. 

(Ko  response.) 

The  Secretary  — Mr.  V.  M.  Allen. 

(No  response.) 

The  Secretary  —  Mr.  Angell. 

Mr.  Angell  —  No. 

The  Secretary  —  Mr.  Austin. 

(No  response.) 

The  Secretary  —  Mr.  Baldwin. 

(No  response.) 

The  Secretary  —  Mr.  Bannister. 

Mr.  Bannister  —  No. 

The  Secretary  —  Mr.  Barnes. 

Mr.  Barnes  —  Aye. 

The  Secretary  —  Mr.  Barrett. 

Mr.  Barrett  —  Aye. 

The  Secretary  —  Mr.  Baumes. 

(No  response.) 

The  Secretary  —  Mr.  Bayes. 

Mr.  Bayes  —  No. 

The  Secretary  —  Mr.  Beach. 

Mr.  Beach  —  No. 

ThQ  Secretary  —  Mr.  Bell. 

Mr.  Bell  — No. 

The  Secretary  —  Mr.  Bernstein. 

(Ko  response.) 

The  Secretary  —  Mr.  Berri. 

Mr.  Berri  —  No. 

The  Secretary  —  Mr.  Betts. 

(No  response.) 

The  Secretary  —  Mr.  Blauvelt. 

Mr.  Blauvelt  —  No. 

The  Secretary  —  Mr.  Bockes. 

Mr.  Bockes  —  Aye. 

The  Secretary  —  Mr.  Brackett. 

Mr.  Brackett  —  Mr.  President,  I  ask  to  be  exicased  from  voting  long  eaough 
to  say  just  this:     With  the  doctrine  of  non-exemption  from  taocatiofi  I  have 
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the  fullest  sympathy,  and  I  would  like  to  gire  it  the  fullest  support.  If  we 
were  here  starting  a  new  government,  that  policy  would  and  should  be  adopted. 
But  the  system  of  exemption  as  it  exists  now  has  existed  so  long  and  has 
become  so  thoroughly  grounded  in  our  system  and  so  many  rights  have  grown 
up,  built  upon  that  system,  that  we  cannot  root  it  out  without  grave  disturb- 
ance and  grave  trouble.  If  everything  was  subject  to  the  taxation  necessary 
for  the  privileges  of  the  State,  the  amount  of  tax  that  any  one  person  would 
suffer  would  be  insignificant  and  need  not  enter  into  the  equation.  But,  for 
the  reason  stated,  for  the  reason  that  we  cannot  violently  uproot  a  great  tree 
and  still  have  it  live,  I  must  vote  in  the  negative. 

The  Secretary  —  Mr.  Brenner. 

Mr.  Brenner  —  No. 

The  Secretary  —  Mr.  Bunce. 

(No  response.) 

The  Secretary  —  Mr.  Burkan. 

(No  response.) 

The  Secretary  —  Mr.  Buxbaum. 

(No  response.) 

The  Secretary  —  Mr.  Byrne. 

(No  response.) 

Mr.  Secretary  —  Mr.  Clearwater. 

Mr.  Clearwater  —  No. 

The  Secretary  —  Mr.  Clinton. 

Mr.  Clinton  —  No. 

The  Secretary  —  Mr.  Cobb. 

(No  response.) 

The  Secretary  —  Mr.  Coles. 

(No  response.) 

The  Secretary  —  Mr.  Cullinan. 

Mr.  Cullinan  —  No. 

The  Secretary  —  Mr.  Curran. 

(No  response.) 

The  Secretary  —  Mr.  Dahm. 

(No  response.) 

The  Secretary  —  Mr.  Daly. 

(No  response.) 

The  Secretary  —  Mr.  Dennis. 

Mr.  Dennis  —  No. 

The  Secretary  —  Mr.  Deyo. 

Mr.  Deyo  —  No. 

The  Secretary  —  Mr.  Dick. 

Mr.  Dick  —  No. 

The  Secretary  —  Mr.  Donnelly. 

(No  response.) 

The  Secretary  —  Mr.  Donovan. 

Mr.  Donovan  —  No. 

The  Secretary  —  Mr.  Dooling. 

(No  response.) 

•The  Secretary  —  Mr.  Doughty. 

Mr.  Doughty  —  No. 
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The  Secretary  —  Mr.  Dow. 
Mr.  Dow  —  No. 

The  Secretary  —  Mr.  Drummond.  ■ 

( No  response. )  .      "^■ 

The  Secretary  —  Mr.  Dunlap. 
(No  response.) 

The  Secretary — Mr.  Dunmore.  "■ 

Mr.  Dunmore  —  No.  ' 

The  Secretary  —  Mr.  Dykman. 

Mr.  Dvkman  —  No.  ^ 

The  Secretary  —  Mr.  Eggleston.  ' 

(No  response.)  • 

The  Secretary  —  Mr.  Eisner.  ' 

Mr.  Eisner  —  No. 
The  Secretary  —  Mr.  Endres. 
Mr.  Endres  —  No. 
The  Secretary  —  Mr.  Eppig. 
Mr.  Eppig  —  No. 
The  Secretary  —  Mr.  Fancher. 

( No  response. )  •    ' 

The  Secretary  —  Mr.  Fobes. 
Mr.  Fobes  —  No. 
The  Secretary  —  Mr.  Fogarty. 
(No  response.) 
The  Secretary  —  Mr.  Foley. 

(No  response.)  .        ' 

The  Secretary  —  Mr.  Ford. 
Mr.  Ford  — No. 
The  Secretary  —  Mr.  Franchot. 
(No  response.) 
The  Secretary  —  Mr.  Frank. 
(No  response.) 

The  Secretary  —  Mr.  Gladding. 
(No  response.) 
The  Secretary  —  Mr.  Green. 
Mr.  Green  —  No. 
The  Secretary  —  Mr.  Greff. 
Mr.  Greff  — No. 
The  Secretary  —  Mr.  Grifl&n. 
Mr.  Griffin  —  No. 
The  Secretary  —  Mr.  Haffen. 
Mr.  Haffen  —  No. 
The  Secretary  —  Mr.  Hale. 
Mr.  Hale  —  No. 

The  Secretary  —  Mr.  Harawitz. 
(No  response.) 

The  Secretary  —  Mr.  Heaton. 
(No  response.) 

The  Secretary  —  Mr.  Heyman. 
(No  response.) 
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The  Secretaiy  —  Mr.  Hinman. 

Mr.  Hinman  —  No. 

The  Secretary  —  Mr.  Johnson. 

Mr.  Johnson  —  No. 

The  Secretary  —  Mr.  Jones. 

Mr.  Jones  —  No. 

The  Secretary  — Mr.  Kirby. 

Mr.  Kirby  — No. 

The  Secretary  —  Mr.  Kirk. 

(No  response.) 

The  Secretary  —  Mr.  Landreth. 

Mr.  Landreth  —  No. 

The  Secretary  —  Mr.  lAtson. 

(No  response.) 

The  Secretary  —  Mr.  Law. 

Mr.  Law  —  No. 

The  Secretary  —  Mr.  Leary. 

Mr.  Leary  —  No. 

The  Secretary  —  Mr.  Leggett. 

Mr.  Leggett  —  Aye. 

The  Secretary  —  Mr.  Leitner. 

Mr.  Leitner  —  No. 

The  Secretary  —  Mr.  Lennox. 

Mr.  Lennox  —  No. 

The  Secretary  —  Mr.  Lincoln. 

Mr.  Lincoln  —  Aye. 

The  Secretary  —  Mr.  Linde. 

Mr.  Linde  —  No. 

The  Secretary  —  Mr.  Lindsay. 

(No  response.) 

The  Secretary  —  Mr.  Low. 

Mr.  Low  — No. 

The  Secretary  —  Mr.  McKean. 

Mr.  McKean  —  No. 

The  Secretary  —  Mr.  McKinney. 

(No  response.) 

The  Secretary  —  Mr.  McLean. 

Mr.  McLean  —  No. 

The  Secretary  —  Mr.  Mandeville. 

Mr.  Mandeville  —  No. 

The  Secretary  —  Mr.  Mann. 

(No  response.) 

The  Secretary  —  Mr.  P.  Martin. 

Mr.  F.  Martin  —  No. 

The  Secretary  —  Mr.  L.  M.  Martin. 

(No  response. ) 

The  Secretary  —  Mr.  Marshall. 

Mr.  Marshall  —  No. 

The  Secretary  —  Mr.  Mathewson. 

Mr.  Mathewson  —  No. 
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The  Secretary  —  Mr.  Mealey. 

(No  response.) 

The  Secretary  —  Mr.  Meigs. 

Mr.  Meigs  —  No. 

The  Secretary — Mr.  Mereness. 

(No  response.) 

The  Secretary  —  Mr.  Mulry. 

(No  response.) 

ITie  Secretary  —  Mr.  Newberger. 

(No  response.) 

The  Secretary  —  Mr.  C.  NicoU. 

Mr.  C.  Nicoll  — No. 

The  Secretary  —  Mr.  D.  Nicoll. 

Mr.  D.  Nicoll  — No. 

The  Secretary  —  Mr.  Nixon. 

Mr.  Nixon  —  Aye. 

The  Secretary  —  Mr.  Nye. 

Mr.  Nye  —  No. 

The  Secretary  —  Mr.  J.  L.  O'Brian. 

(No  response.) 

The  Secretary  —  Mr.  M.  J.  O'Brien. 

(No  response.) 

The  Secretary  —  Mr.  O'CJonnor. 

Mr.  O'Connor  —  No. 

The  Secretary  —  Mr.  Olcott. 

Mr.  Olcott  — No. 

The  Secretary  —  Mr.  Ostrander. 

(No  response.) 

The  Secretary  —  Mr.  Owen. 

(No  response.) 

The  Secretary  —  Mr.  Parker. 

Mr.  Parker  —  No. 

The  Secretary  —  Mr.  Parmenter. 

(No  response.) 

The  Secretary  —  Mr.  J.  S.  Phillips. 

(No  response.) 

The  Secretary  — Mr.  S.  K.  Phillips. 

(No  response.) 

The  Secretary  —  Mr.  Potter. 

(No  response.) 

The  Secretary  —  Mr.  Quigg. 

Mr.  Qnigg  —  Aye. 

The  Secretary  —  Mr.  Reeves. 

Mr.  Reeves-:- No. 

The  Secretary  —  Mr.  Rhees. 

Mr.  Rhees  — No. 

The  Secretary  —  Mr.  Richards. 

(No  response.) 

The  Secretary  — Mr.  Rodenbeck. 
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Mr.  Rodenbeck  —  No. 

The  Secretary  —  Mr.  Roech. 

(No  reeponse.) 

The  Secretary  —  Mr.  Ryan. 

(No  resp<Hi8e.) 

The  Secretary  —  Mr.  Ryder, 

Mr.   Ryder  —  No. 

The  Secretary  —  Mr.  Sanders. 

Mr.  Sanders  —  Aye. 

The  Secretary  —  Mr.  Sargent. 

Mr.  Sargent  —  No. 

The  Secretary  —  Mr.  J.  G.  Saxe. 

(No  response.) 

The  Secretary  —  Mr.  M.  Saxe. 

Mr.  M.  Saxe  —  No. 

The  Secretary  —  Mr.  Schoonhut. 

(No  response.) 

The  Secretary  —  Mr.  Schurman. 

(No  response.) 

The  Secretary  —  Mr.  Sears. 

Mr.  Sears  —  Aye. 

The  Secretary  —  Mr.  Sharpe. 

(No  response.) 

The  Secretary  —  Mr.  Sheehan. 

(No  response.) 

The  Secretary  —  Mr.  Shipman. 

Mr.  Shipman  —  No. 

The  Secretary  —  Mr.  Slevin. 

Mr.  Slevin  —  No. 

The  Secretary  —  Mr.  A.  E.  Smith. 

(No  response.) 

The  Secretary  —  Mr.  E.  N.  Smith. 

Mr.  E.  N.  Smith  — No. 

The  Secretary  —  Mr.  R.  B.  Smith. 

Mr.  R.  B.  Smith  — No. 

The  Secretary  —  Mr.  T.  F.  Smith. 

Mr.  T.  F.  Simith  — No. 

The  Secretary  —  Mr.  Stanchfield. 

(No  response.) 

The  Secretary  —  Mr.  Standart. 

Mr.  Standart  —  Aye. 

The  Secretary  —  Mr.   Steinbrink. 

Mr.  Steinbrink  —  No. 

The  Secretary  —  Mr.  Stimson. 

Mr.  Stimson  —  No. 

The  Se«retary  —  Mr.  Stowell. 

Mr.  Stowell  — No. 

The  Secretary  —  Mr.  Tanner. 

(No  response.) 
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The  Secretary  —  Mr.  Tieraey. 
Mr.  Tierney  —  No. 
The  Secretary  —  Mr.  Tuck. 
Mr.  Tuck —  No. 
The  Secretary  —  Mr.  Unger. 
Mr.  Unger  —  No. 
The  Secretary  —  Mr.  Vanderlyn. 
(No  response.) 

The   Secretary  —  Mr.   Van   Ness. 
Mr.  Van  Ness  —  No. 
The  Secretary  —  Mr.  Wadsworth. 
Mr.  Wadsworth  —  No. 
The  Secretary  —  Mr.  Wafer. 
(No  response.) 

The  Secretary  —  Mr.  Wagner. 
Mr.  Wagner  —  No. 
The  Secretary  —  Mr.  Ward. 
(No  response.) 

The  Secretary  —  Mr.  Waterman. 
(iNo  response.) 

The  Secretary  —  Mr.  C.  A.  Webber. 
(No  response.) 

The  Secretary  —  Mr.  R.  E.  Weber. 
(No  response.) 
The  Secretary  —  Mr.  Weed. 
Mr.  Weed —  No. 
The  Secretary  —  Mr.  Westwood. 
Mr.  Westwood  — Aye. 
The  Secretary  —  Mr.  Wheeler. 
(No  response.) 

The  Secretary  —  Mr.  Whipple. 
Mr.  Whipple  — ^Aye. 
The  Secretary  —  Mr.  C.  J.  White. 
Mr.  C.  J.  White  — No. 
The  Secretary  —  Mr.  J.  White. 
(No  response.) 

The  Secretary — ^Mr.  Wicker  sham. 
Mr.  Wickersham  —  No. 
The  Secretary  —  Mr.  Wiggins. 
Mr.  Wiggins  —  No. 
liie  Secretary  —  Mr.  Williams. 
Mr.  Williams  —  No. 
The  Secretary  —  Mr.  Winslow. 
Mr.  Winslow  —  No. 
The  Secretary  —  Mr.  Wood. 
(No  response.) 

The  Secretary  —  Mr.  C.  H.  Toimg. 
Mr.  C.  H.  Young  — No. 
The  Secretary  —  Mr.  F.  L.  Toung. 
Air.  F.  L.  Toung  —  No. 
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The  Secretary  —  Mr.  President. 

Mr.  President  —  No. 

Mr.  Ahearn  —  Mr.  President,  I  want  to  be  recorded  in  the  n^ative. 

Mr.  Latson  —  Mr.  President,  I  think  I  did  not  respond  to  my  name.  I  was 
in  conversation  at  the  time.    Might  it  be  called  a|^in? 

The  Secretary  —  Mr.  Latson. 

Mr.  Latson  —  No. 

Mr.  Foley  —  Mr.  President,  I  ask  to  be  recorded  in  the  negative. 

ITie  Secretary  —  Mr.  Foley. 

Mr.  Foley  —  No. 

Mr.  Burkan  —  Mr.  President,  I  ask  that  my  name  be  called. 

The  Secretary  —  Mr.  Burkan. 

Mr.  Burkan  —  No. 

Mr.  Donnelly  —  Mr.  President,  I  was  engaged  in  conversation  at  the  time 
my  name  was  called  and  I  ask  that  it  be  called  again. 

The  Secretary  —  Mr.  Donnelly. 

Mr.  Donnelly  —  No. 

Mr.  Franchot  —  Mr.  President,  I  did  not  hear  my  name  called. 

The  Secretary  —  Mr.  Franchot. 

Mr.  Franchot — ^Aye. 

Mr.  Westwood  —  Mr.  President,  I  do  not  want  to  delay  the  deliberation  of 
the  body  but  it  suggests  itself  to  me  as  proper  to  have  a  list  of  the  absentees 
called. 

The  President  —  The  Secretary  will  call  the  absentees. 

The  Secretary  —  Mr.  F.  C.  Allen. 

Mr.  F.  C.  Allen  —  No. 

The  Secretary  —  Mr.  V.  M.  Allen. 

(No  response.) 

The  Secretary  —  Mr.  Baldwin. 

(No  response.) 

The  Secretary  —  Mr.  Bernstein. 

(No  response.) 

The  Secretary  —  Mr.  Betts. 

(No  response.) 

The  Secretary  —  Mr.  Bimce. 

(No  response.) 

The  Secretary  —  Mr.  Burkan. 

Mr.  Burkan  —  No. 

The  Secretary  —  Mr.  Buxbaum. 

(No  response.) 

The  Secretary  —  Mr.  Byrne. 

(Mr.  Curran  answered  No.) 

The  Secretary  —  Mr.  CJobb. 

(No  response.) 

The  Secretary  —  Mr.  Coles. 

Mr.  Coles  —  No. 

The  Secretary  —  Mr.  Curran. 

Mr.  Curran  —  No. 

The  Secretary  —  Mr.  Dahm. 

(No  response.) 
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The  Secretary  —  Mr.  Daly. 

(No  response.) 

The  Secretary  —  Mr.  Dooling. 

(No  response.) 

The  Secretary  —  Mr.  Drummond. 

(No  response.) 

The  Secretary  —  Mr.  Dunlap. 

(No  response.) 

The  Secretary  —  Mr.  Eggleston. 

(No  response.) 

The  Secretary  —  Mr.  Fancher. 

(No  response.) 

The  Secretary  —  Mr.  Fogarty. 

(No  response.) 

The  Secretary  —  Mr.  Frank. 

(No  response.) 

The  Secretary  —  Mr.  Gladding. 

(No  resiponse.) 

The  Secretary  —  Mr.  Harawitz. 

(No  response.) 

The  Secretary  —  Mr.  Heaton. 

(No  response.) 

The  Secretary  —  Mr.  Heyman. 

(No  response.) 

The  Secretary  —  Mr.  Kirk. 

(No  response.) 

The  Secretary  —  Mr.  Lindsay. 

(No  response.) 

The  Secretary  —  Mr.  McKinney. 

(No  response.) 

The  Secretary  —  Mr.  Mann. 

(No  resiponse.) 

The  Secretary  —  Mr.  L.  M.  Martin. 

Mr.  L.  M.  Martin  —  No. 

The  Secretary  —  Mr.  Mealy. 

(No  response.) 

The  Secretary  —  Mr.  Mereness. 

(No  response.) 

The  Secretary  —  Mr.  Mulry. 

(No  response.) 

The  Secretary  —  Mr.  Newburger. 

(No  response.) 

The  Secretary  —  Mr.  J.  L.  O'Brian. 

Mr.  J.  L.  (ySrian  — No. 

The  Secretary  —  Mr.  M.  J.  O'Brien. 

(No  response.) 

Ite  Setreiary  —  Mr.  OttKandfiZ. 

I(N*  rea^nse.) 

laia  fittBr«taj:y  —  Mb.  Owco. 

<Ni»JDtaf«MB&) 


»       I 


2140 

The  Secretary  —  Mr.  Parmenter. 

Mr.  Parmenter  —  No. 

The  Secretary  —  Mr.  J.  S.  Phillips. 

(No  response.) 

The  Secretary  —  Mr.  S.  K.  Phillips. 

(No  response.) 

The  Secretary  —  Mr.  Potter. 

(No  response.) 

The  Secretary  —  Mr.  Richards. 

(No  response.) 

1  he  Secretary  —  Mr.  Rosch. 

(No  response.) 

The  Secretary  —  Mr.  Ryan. 

(No  response.) 

The  Secretary  —  Mr.  J.  G.  Saxe. 

(No  response.) 

The  Secretary  —  Mr.  Schoonhut. 

(No  response.) 

The  Secretary  —  Mr.  Schurman. 

(No  response.) 

The  Secretary  —  Mr.  Sharpe. 

Mr.  Sharpe  —  No. 

The  Secretary  —  Mr.  Sheehan. 

(No  response.) 

The  Secretary  —  Mr.  A.  E.  Smith. 

Mr.  A.  E.  Smith  — No. 

The  Secretary  —  Mr.  Stanchfield. 

(No  refliponse.) 

The  Secretary  —  Mr.  Tanner. 

(No  response.) 

The  Secretary  —  Mr.  Vanderlyn. 

(No  response.) 

The  Secretary  —  Mr.  Wafer. 

(No  response.) 

The  Secretary  —  Mr.  Ward. 

(No  resiponse.) 

The  Secretary  —  Mr.  Waterman. 

(No  response.) 

The  Secretary  —  Mr.  C.  A.  Webber. 

(No  response.) 

The  Secretary  —  Mr.  Wheeler. 

(No  response.) 

The  Secretary  —  Mr.  J.  J.  White, 

(No  response.) 

The  Secretary  —  Mr.  Wood. 

(No  response.) 

Mr.  J.  L.  O'Brian  —  Mr.  President,  if  I  may  make  a  statement,  I  desire  to 
say  that  a  number  of  those  whose  names  were  called  on  the  absentee  liift 
were  absent  from  the  Chamber  on  the  original  roll  call  because  they  were  at- 
tending a  meeting  of  the  Committee  on  County  €k>yemment  and  have  joft 
returned  at  this  time. 
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Mr.  Curran  —  I  think,  Mr.  President,  when  I  entered  the  Chamber,  I  an- 
swered to  the  name  of  Mr.  Byrne,  and  when  my  name  was  called  later  on  I 
voted  again.    I  wish  that  to  be  corrected. 

The  President  —  The  Clerk  will  announce  the  result. 

The  Secretary  —  Ayes,   13;  Noes,  102. 

The  President  —  The  resolution  is  lost. 

Reports  of  standing  committees. 

Mr.  Rodenbeck — Mr.  President. 

The  President  —  Mr.  Rodenbeck. 

Mr.  Rodenbeck  —  I  offer  a  report  from  the  Committee  on  Revision  and 
Engrossment.  May  I  say  that  the  Committee  met  last  night  at  the  close  of 
the  session  and  has  acted  on  all  bills  before  the  Committee  now  except  three 
and  the  Committee  will  make  a  further  report  later  in  the  day. 

The  President  —  The  Secretary  will  read  the  report. 

The  Secretary  —  Mr.  Rodenbeck  from  the  Committee  on  Revision  and  En- 
grossment to  which  was  referred  Proposed  Constitutional  Amendment  intro- 
duced by  the  Committee  on  Education  No.  801,  introductory  No.  698,  entitled. 
Proposed  Constitutional  Amendment,  To  amend  Section  1  of  Article  IX 
of  the  Constitution,-  in  relation  to  the  supervision  and  control  by  the  State  of 
the  education  of  children,  reports  the  same  as  examined  and  found  correctly 
engrossed. 

The  President  —  The  question  is  on  agreeing  to  -the  report  of  the  commitee. 
Those  in  favor  will  say  Aye,  contrary  No.  The  report  is  agreed  to  and  the 
Proposed  Amendment  will  be  put  on  the  third  reading  calendar. 

The  Chair  lays  before  the  Convention  a  report  of  the  Committee  on  Re- 
vision and  Engrossment  upon  Proposed  Amendment  to  the  Constitution  No. 
747,  introductory  No.  289,  to  amend  Section  28  of  Article  III  of  the  Constitu- 
tion, in  relation  to  the  granting  of  extra  compensation.  The  question  is  upon 
agreeing  to  the  corrections  reported  by  the  Committee  on  Revision.  The 
Secretary  will  state  the  corrections. 

The  Secretary  —  Mr.  Rodenbeck,  from  the  Committee  on  Revision  and  En- 
grossment to  which  was  referred  Proposed  Constitutional  Amendment  No.  747, 
introductory  No.  289,  introduced  by  Mr.  R.  B.  Smith,  entitled,  Proposed  Con- 
stitutional Amendment,  To  amend  Section  28  of  Article  III  of  the  Constitution, 
in  relation  to  the  granting  or  allowing  of  extra  compensation  by  legislative 
bodies  or  auditing  boards,  bodies  or  officers,  reports  the  same  with  the  follow- 
ing recommendation: 

In  line  8,  after  the  word  "  officer,"  strike  out  the  comma. 

The  President  —  The  question  is  on  agreeing  to  the  report  of  the  Committee. 
All  in  favor  of  agreeing  to  the  report  will  say  Aye,  contrary  No.  The  report 
is  agreed  to  and  the  comma  is  deleted. 

The  Secretary  —  Also  No.  793,  introductory  No.  707,  introduced  by  the 
Committee  on  Relations  to  Indians,  entitled  Proposed  Constitutional  Amend- 
ment, To  amend  Section  15  of  Article  I  of  the  Constitution  of  the  State  of 
New  York,  in  relation  to  Indians,  reports  the  same  with  the  following  recom- 
mendation: 

Page  2,  line  5,  strike  out  the  comma  after  the  word  "  state  ". 

The  President — The  question  is  on  agreeing  to  the  report  of  the  Committee. 
All  in  favor  of  agreeing  to  the  report  will  say  Aye,  Contrary  No.  The  report 
is  agreed  to. 
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The  Secretary  —  Also  776,  introductory  No.  2»1,  introduced  by  Mr.  R.  B. 
Smith,  entitled,  Proposed  Constitutional  Amendment,  To  amend  Article  III 
and  Section  4  of  Article  IV  of  the  Constitution,  in  relation  to  voluntary 
sessions  of  the  Legislature  and  the  Assembly,  reports  the  same  with  the  fol- 
lowing recommendations: 

Fage  1,  line  4,  after  the  word  "  may  ",  strike  out  the  comma  and  insert  the 
comma  after  the  word  "  motion  "  in  the  same  line. 

Page  1,  line  7,  after  the  word  "may"  strike  out  the  comma  and  insert  a 
comma  after  the  word  "  motion  "  in  the  same  line. 

Page  1,  line  9,  strike  out  the  comma  after  the  word  "  section  ". 

Page  2,  line  7,  strike  out  the  comma  after  the  word  "  senate  ". 

The  President  —  Two  bills  have  been  confused  and  combined  in  the  printing 
of  the  proposed  am^idment  now  before  the  Convention  and  it  will  be  neces- 
sary to  lay  it  aside  for  a  correction  of  the  printing. 

Any  further  reports  of  standing  committees? 

Reports  of  select  committees. 

Mr.  Low  —  Mr.  President,  if  it  is  in  order,  may  I  say  that  the  Committee 
on  Cities  will  meet  immediately? 

The  President  —  That  will  be  in  order. 

Third  reading. 

Unfinished  business  of  general  orders. 

Special  orders. 

Uhe  Convention  will  go  into  Committee  of  the  Whole  upon  special  order  of 
the  morning,  the  report  by  the  Committee  on  Public  Utilities.  Will  Mr. 
Steinbrink  take  the  Chair? 

(Mr.  Steinbrink  takes  the  Qiair.) 

The  Chairman  —  The  Convention  is  now  in  Committee  of  the  Whole  on  the 
special  order  of  the  day.    The  Clerk  will  read. 

The  Secretary  —  No.  767,  General  Order  No.  S®,  by  the  Committee  on  PuWfe 
Utilities.  To  amend  Article  V  of  the  Constitution  by  adding  a  new  section 
thereto,  relating  to  public  service  commissions. 

Mr.  Hale  —  Mr.  Chairman. 

The  Chairman  — Mr.  Hale. 

Mr.  Hale  —  Mr.  Chairman  and  gentlemen  of  the  Convention:  The  p^<^ 
posal  of  the  Committee  on  Public  Utilities  is  not  a  long  nor  an  involved  piv- 
poaal.  About  the  only  thing  to  be  said  in  respect  to  its  extent  is  that  it  is  a 
recognition  in  conservative  language  copied  from  the  method  of  recognition 
that  has  become  time-honored  in  the  Constitution  of  an  existing  institutioB 
and  more  especially  it  is  true  of  an  institution  which  in  its  origin  was  simply 
fltatutory. 

If  the  delegates  who  are  not  familiar  with  the  text  of  the  Constitution  wiU 
turn  to  Article  VI,  Sections  14  and  15,  they  will  find  the  basis-  of  the  provi- 
sion suggested  by  the  Committee  in  the  continuance  of  the  county  courts  and 
of  the  surrogates'  courts  of  the  State.  I  win  read  the  first  sentence  of  SW- 
tion  14  of  Article  VI: 

"The  existing  coimty  courts  are  continued,  and  the  judges  thereof  now 
in  office  shall  hold  their  offices  until  the  expiration  of  their  respectiv*  temMi^ 
Section  16  uses  precisely  similar  language  with  respect  to  the  surrogates' 
eourts.    The  fijrst  sentence  of  t^e  proposed  section,  which  is  an  amendknent 
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of  Articie  V,  is:  " "Hie  existing  public  service  commissions  are  continued 
and  i^e  commissioners  now  in  office  shall  hold  their  offices  until  the  expira- 
tion of  tiieir  terms.** 

Now,  the  Committee  by  the  employment  of  this  language  has  not  sought 
in  any  wise  to  make  the  tenure  of  office  of  the  Public  Service  Commis- 
sioners, whether  in  one  district  er  the  other,  any  more  certain  than  would 
come  from  any  other  provision  fixing  the  stated  term,  for  example,  for 
five  years,  or  ten  years,  or  seven  years,  but  simply  that  these  commissioners 
who  are  now  in  office  shall  continue  to  hold  their  offices,  subject  of  course 
to  all  the  rights  of  the  authorities  of  the  State,  properly  invoked,  to  remove 
them.  If  any  one  cares  to  look  forward  in  the  proposal,  lines  11,  12  and  13 
an  page  2,  he  will  see  at  once  that  ^Any  commissioner  may  be  removed 
by  the  Senate  upon  the  recommendation  of  the  Grovemor,  stating  the  grounds 
upon  which  such  removal  is  recommended,**  which  provision  applies,  of 
course,  as  much  to  commissioners  now  in  office  as  it  would  apply  to  com- 
missioners who  are  to  be  appointed  in  the  future  if  this  section  should  be 
adopted. 

Now,  what  is  the  reason — because  I  assume  that  the  Convention  will 
want  to  feel  that  there  is  a  reason  —  why  the  public  service  commission 
should  continue,  not  only  that,  but  why  the  continuance  of  them  should 
be  provided  for  in  the  fundamental  law.  I  am  not  one  who  believes  that 
it  is  a  matter  of  extreme  importance.  The  commissions  were  created  by  the 
Legislature.  They  were  created,  in  effect,  so  far  as  the  regulation  of  gas  and 
electricity  is  concerned,  in  the  year  1905,  because  in  that  year  was  the 
establishment  of  the  Commission  of  Gas  and  Electricity.  The  public  service 
commissions  in  their  present  form  were  created  in  1907,  and  the  people  of 
the  State  have  had  the  opportunity,  of  course,  to  determine  whether  on 
the  whole  these  commission  have  been  a  useful  tribunal  in  dealing  with 
the  important  subjects  that  are  committed  to  their  control  or  supervision. 

You  go  back  to  the  time  prior  to  1905  and  what  do  you  find?  You 
find  every  year  pressure  upon  the  Legislature  in  regard  to  the  matter  of 
rates  of  the  public  service  corporation,  some  in  the  matter  of  railroads, 
but  more  in  the  matter  of  charges  of  gas  companies  and  electric  light  com- 
panies. You  find,  especially  in  the  matter  of  the  issue  of  stocks  and 
bends,  that  there  was  great  dissatisfaction  and  great  cause  for  dissatis- 
faction in  the  fact  that  there  was  nothing  in  the  way  of  a  conservative  con- 
trol. This  is  a  matter  much  longer  in  coming  to  its  present  shape,  even 
than  the  act  of  1905,  because  aa  far  back  as  the  Governorship  of  Mr.  Cleve- 
land, thirty-one  years  ago  this  past  winter,  the  matter  had  already  begim 
to  receive  the  attention  of  the  executives  of  the  State.  And  I  am  going 
to  ask  the  indulgence  of  the  members  of  the  Committee  while  I  read  from 
the  annual  message  of  Grover  Cleveland  to  the  Legislature,  in  the  year  1884. 
It  is  9,  little  longer  than  I  wish  it  were  —  that  I  like  to  read,  but  it  is  so 
fundamental  and  goes  so  thoroughly  into  the  reasons  why  the  State  of  New 
York  many  years  afterwards  —  after  many  years  of  thought  and  deliber- 
ation, concluded  that  it  was  wise  to  adopt  the  counsel  and  recommendation 
of  Qxorer  Cleyeland,  uttered  as  long  as  thirty-ene  years  ago. 

Now,  in  his  annual  message  that  year,  1884,  Grover  Cleveland  said: 

"  The  action  of  the  Board " —  and  he  meant  by  that  the  Board  of  Rail- 
road Commissioners  — **  in  requiring  the  filing  of  quarterly  reports  by  the 
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railroad  companies,  exhibiting  their  financial  condition,  is  a  most  important 
step  in  advance,  and  should  be  abundantly  sustained.  It  would,  in  my 
opinion,  be  a  valuable  protecticm  to  the  people  if  other  large  corporations 
were  obliged  to  report  to  some  department  their  transactions  and  financial 
conditions. 

''  The  State  creates  these  corporations  upon  the  theory  that  s<»ne  proper 
thing  of  benefit  can  be  better  done  by  them  than  by  private  enterprise,  and 
that  the  aggregation  of  the  funds  of  many  individuals  may  be  thus  profi- 
tably employed.  They  are  launched  upon  the  public  with  the  seal  of  the  State 
ir.  some  sense  upon  them.  They  are  permitted  to  represent  the  advantages 
they  possess  and  the  wealth  sure  to  follow  from  admission  to  membership. 
In  one  hand  is  held  a  charter  from  the  State,  and  in  the  other  is  proffered 
their  stock. 

**  It  is  a  fact,  singular  though  well  established,  that  people  will  pay  their 
money  for  stock  in  a  corporation  engaged  in  enterprises  in  which  they  would 
refuse  to  invest  if  in  private  hands. 

"  It  is  a  grave  question  whether  the  formation  of  these  artificial  bodies  ought 
not  to  be  checked  or  better  regulated  and  in  some  way  supervised. 

''At  any  rate  they  should  always  be  k^t  well  in  hand,  and  the  funds  of 
its  citizens  should  be  protected  by  the  State  which  has  invited  their  invest- 
ment. While  the  stockholders  are  the  owners  of  the  corporate  property,  no- 
toriously fhey  are  oftentimes  completely  in  the  power  of  tke  directors  and 
managers,  who  acquire  a  majority  of  the  stock  and  by  this  means  perpetuate 
their  control,  using  the  corporate  property  and  franchises  for  their  benefit  and 
profit,  regardless  of  the  interests  and  rights  of  the  minority  of  stockholders. 
Immense  salaries  are  paid  to  officers;  transactions  are  consummated  by  which 
the  directors  make  money  while  the  rank  and  file  among  the  stockholders 
lose  it;  the  honest  investor  waits  for  dividends  and  the  directors  grow  rich. 
It  is  suspected,  too,  that  large  sums  are  spent  imder  various  disguises  in  ef- 
forts to  influence  legislation. 

"  It  is  not  consistent  to  claim  that  the  citizen  must  protect  himself  by  re- 
fusing to  purchase  stock.  The  law  constantly  recognizes  the  fact  that  people 
should  be  defended  from  false  representations  and  from  their  own  folly  and 
cupidity.  It  punishes  obtaining  goods  by  false  pretenses,  gambling  and  lot- 
teries. 

"  It  is  a  hollow  mockery  to  direct  the  owner  of  a  small  amount  of  stock  in 
one  of  these  institutions  to  the  courts.  Under  existing  statutes,  the  law's  de- 
lay, perplexity  and  uncertainty  leads  but  to  despair. 

"  The  State  should  either  refuse  to  allow  these  corporations  to  exist  under 
its  authority  and  patronage,  or  acknowledging  their  paternity  and  its  respon- 
sibility, should  provide  a  simple,  easy  way  for' its  people  whose  money  is  in- 
vested, and  the  public  generally,  to  discover  how  the  funds  of  these  institu- 
tions are  spent,  and  how  their  affairs  are  conducted.  It  should  at  the  same 
time  provide  a  way  by  which  the  squandering  or  misuse  of  corporate  funds 
would  be  made  good  to  the  parties  injured  thereby. 

"  This  might  well  be  accomplished  by  requiring  corporations  to  frequently 
file  reports  made  out  with  the  utmost  detail,  and  which  would  not  allow  lobby 
expenses  to  be  hidden  under  the  pretext  of  legal  services  and  counsel  fees,  ac* 
companied  by  vouchers  and  sworn  to  by  the  officers  making  them,  show- 
ing particularly  the  debts,  liabilities,  expenditures  and  property  of  the  cor- 
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poration.  Let  this  report  be  delivered  to  some  appropriate  department  or 
oi&.cer,  who  shall  audit  and  examine  the  same;  provide  that  a  false  oath  to 
Buch  account  shall  be  perjury  and  make  the  directors  liable  to  refund  to  the 
injured  stockholders  any  expenditure  which  shall  be  determined  improper  by 
the  auditing  authority. 

"  Such  requirements  might  not  be  favorable  to  stock  speculation,  but  they 
wo^ild  protect  the  innocent  investor;  they  might  make  the  management  of 
corporations  more  troublesome,  but  this  ought  not  to  be  considered  when  the 
protection  of  the  people  is  the  matter  in  hand.  It  would  prevent  corporate 
efforts  to  influence  legislation ;  the  honestly  conducted  and  strong  corporations 
would  have  nothing  to  fear;  the  badly  managed  and  weak  ought  to  be  ex- 
posed." 

Now,  that  was  the  fundamental  basis  of  the  agitation,  or  rather  of  the 
constant  urgings  of  the  governors  of  the  State  upon  the  attention  of  the  Legis- 
lature, namely:  The  control  over  the  issue  of  capital  stock  and  of  bonds; 
and  if  anybody  remembers  the  history  of  the  time  just  prior  to  the  creation 
of  the  Public  (Service  Commission  he  will  remember  that  the  abuse  in  this 
matter  of  the  issue  of,  not  only  stock  in  railroads  and  street  railroad  corpo- 
rations, but  of  the  bonds  of  those  corporations  was  the  immediate  motive  for 
the  enactment  of  the  Public  Service  Commissions  Law. 

It  was  not  so  much  the  question  of  the  regulation  of  service  and  the  fixing 
of  reasonable  rates  in  its  origin,  as  it  was  the  protection  of  the  investing 
public. 

If  an3rthing  has  come  to  be  well  recognized  by  these  who  are  familiar  with 
the  workings  of  the  commissions  to-day,  it  is  that  while  the  matter  of  regu- 
lation of  service  to  see  that  it  is  adequate,  to  see  that  it  is  what  the  public 
is  entitled  to  demand  of  the  public  carrier,  of  the  gas  company,  of  the  electric 
light  company,  or  the  telephone  company, —  not  only  to  see  that  that  is  an 
important  thing,  but  more  important  still  is  it  to  be  quite  sure  that  when 
bonds  are  issued  by  these  corporations,  when  stocks  are  issued  under  the 
approval  of  the  Public  Service  Commission,  and  therefore,  the  approval  of  the 
•State,  that  the  transaction  should  be  honest,  they  should  be  fair;  they  should 
be  real  and  that  they  should  be  a  protection,  not  an  insurance,  but  a  protec- 
tion to  the  investing  public. 

Now  that  was  in  1884,  which  was  a  good  many  years  ago  —  a  third  of  a 
century. 

IVo  years  later,  Governor  Hill  said  this,  in  his  annual  message  to  the  Leg- 
islature: "Corporations  organized  under  the  laws  of  this  iState,  with  a  few 
exceptions,  have  the  power  to  issue  shares  of  stock  for  less  than  par  value. 
The  result  is  that  the  aggregate  amount  of  shares  of  corporations  which  avail 
themselves  of  this  power  represents  a  much  greater  sum  than  the  property  of 
the  corporations  cost  or  is  worth.  Its  dividends  are  paid  upon  shares  so 
issued;  rates  must  be  charged  greatly  exceeding  the  rates  necessary  to  be 
charged  to  pay  a  like  dividend  on  the  capital  actually  invested  in  the  corpo- 
ration. Shares  so  issued  and  profits  paid  the  investor  are  frequently  found 
not  to  represent  values  and  to  be  worthless.  With  few  exceptions  there  is  no 
limit  to  the  amount  of  bonds  which  a  corporation  organized  under  the  laws 
of  this  State  may  issue.  There  being  no  limit  upon  the  amount  of  bonds  or 
upon  the  price  at  which  they  may  be  sold,  the  interest  of  shareholders  and 
also  of  bondholders  has  often  proved  of  little  value  by  the  issue  of  bonds  ex- 
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ceeding  the  value  of  the  property  of  the  corporation.  Some  legislation  seemt 
necessary  to  remedy  these  evils,  and  it  is  believed  that  a  statute  prohMtmg 
the  issue  of  shares  of  stodc  except  upon  the  receipt  hy  the  corporation  of  thefr 
par  value  in  cash,  and  prohibiting  the  issue  ,of  bonds  in  excess  of  the  amount 
of  the  capital  of  the  corporation  paid  in  cash,  would  tend  to  relieve  the  pnbRc 
frem  excessive  dmrges  and  preserve  the  interests  ei  those  vrho  have  become 
owners  in  good  faith  in  full  value  of  the  rimres  or  bonds  of  the  corporation, 
•ad  iroidd  remeve  one  of  the  cauns  of  fhianeial  Asturbance  and  the  piesinte 
in  business.  No  attempt  would  be  made  to  affect  vested  interests  or  stocks  and 
bonds  already  issued  but  the  statute  ithofild  be  applicable  oniy  to  future 

In  the  next  year,  1887,  Governor  Hill  recommended  the  adoption  of  an  n^ 
limiting  and  restricting  tbe  power  of  evrporations  in  the  issues  of  stod^s  and 
boods,  and  said  in  coiraectimi  theieivith  this:  "The  manner  is  whidt  cor- 
porations under  existing  laws  are  permitted  to  issue  and  piace  upon  the 
Borket  stodcs  and  bonds  representing  no  valuable  equivalent  in  value  acftualfy 
paid  in  and  which,  although  not  illegid,  are  yet  in  effect  a  fraud  upon  the  cor- 
poration as  wen  as  an  imposition  upon  the  purchasers  and  the  public,  pre- 
sents a  crying  evil  and  loudly  calls  for  legislative  interference." 

The  next,  year.  Governor  Hill  renewed  his  appeal  for  legislation  limiting 
and  restricting  the  powers  of  corporations  in  their  issue  of  stocks  and  bonds 
and  said  that ''  Some  check  should  be  placed  upon  corporations  in  this  respect 
and  seems  to  be  urgently  required.  The  existing  laws  are  defective  and  in- 
adequate to  properly  protect  the  public  and  to  guard  against  the  issue  of 
stocks  and  bonds  representing  little  or  no  valuable  consideration  and  which 
are  essentially,  although  perhaps  not  technically,  fraudulent  or  fictitious  in 
their  character.  Nearly  all  the  fraudulent  transactions  of  corporations  in 
re«ent  years  are  traceable  to  this  source,  and  the  time  is  opportune  to  render 
their  repetition  impossible." 

In  January,  1889,  Governor  Hill  became  more  specific  and  direct  in  his 
recommendation  to  the  Legislature  and  advocated  the  creating  of  a  State 
commission,  and  I  now  quote  from  his  words,  **  which  would  include  super- 
visory powers  over  the  gas,  telegraph,  electric  light  and  telephone  com- 
panies." That  was  in  1889.  In  1890,  Governor  Hill  expressly  renewed  the 
recommendations  to  the  Legislature  for  the  enactment  of  a  measure  limiting, 
regulating  and  further  restricting  the  powers  of  corporations  in  the  issuing 
of  stocks  and  bonds,  and  here  I  quote,  "A  measure  creating  a  State  com- 
mission which  shall  include  supervisory  powers  over  gas,  telegraph,  electric 
light  and  telephone  companies." 

In  his  last  message  to  the  Legislature,  in  1891,  Governor  Hill  said: 

"  Certain  recommendations  named  in  my  previous  messages  may  appro- 
priately be  renewed  at  this  time." 

And  then  I  quote  a  paragraph,  "A  measure  creating  a  State  commission 
which  shall  include  supervisory  powers  over  gas,  telegraph,  electric  lighting 
and  telephone  companies,  similar  to  the  jurisdiction  conferred  upon  the  Board 
of  Railroad  Commissioners  over  the  railroads  of  the  State.  The  necessity  for 
some  such  supervision  has  been  repeatedly  demonstrated  but  its  establishment 
has  thus  far  been  defeated.  Its  creation,  however,  may  be  regarded  as  only 
a  question  of  time." 
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Now,  I  submit  to  the  member b  of  this  Committee  that  neither  Governor 
CJeveland  or  Grovernor  Hill  was  anything  except  an  old-fashioned  con- 
Bervative. 

There  was  not  anything  radical  about  Governor  CHeyeland,  except  his 
nugged  honesty.  There  was  not  anythmg  radical  about  Governor  Hill.  B«it 
theee  men  saw  thirty  years  ago  and  twenty-five  years  ago  the  absolute  neces- 
«ity  from  the  standpoint  of  the  protection  of  the  people  of  the  State  that  tbe 
fkublic  service  corporations  should  be  regulated,  not  only  with  respect  to  their 
service  and  the  rates  which  they  charged  the  public  for  such  service,  but  with 
respect  to  their  issues  of  corporate  stocks  and  bonds. 

The  Legislature  did  not  respond  to  any  of  the  recomnkendations  ei  Governor 
£yyUl  in  r^ard  to  the  ereatlon  of  the  commission,  and  I  think  that  the  reco«k- 
meBdaiioiifl  that  cante  frc«n  the  Governors  in  the  years  intervening  between 
18&1  ftsd  1905,  when  Governor  Higgins  occupied  the  executive  chair,  did  not 
iAcl^ide  repetition  of  any  of  these  recommendations  of  either  Governor  Cleve- 
IjMifd  or  Governor  Hill;  but,  in  1905,  GoTernor  Higgins  did  recommiend  to  the 
luegialflture  the  regulation  of  several  public  utilities  in  addition  to  railways 
aa^  street  railroads  and  certified  under  Section  15  of  Article  III  to  the  public 
neeessity  of  the  passage  of  the  act  creating  a  Commission  of  Gas  axtd 
Sfoeteicity. 

JNbw  the  act  of  1905  was  the  forerunner  of  the  Public  Sairice  Commissuma 
Law  of  this  State,  in  iaet  ihe  provisicms  of  the  Public  Service  CommissioBfl 
1mm  <were,  so  far  as  related  to  gas  and  electrical  corporations,  copied  almost 
vniHout  change  from  the  act  of  1905. 

Nov,  in  1907,  after  the  Commission  of  Gas  and  E^trieity  had  been  iii 
operation  about  two  year.  Governor  Hughes  reoomm«ided  the  paasage  of  a 
Kuope  cofla|ilete  law  to  he  known  as  the  Public  Service  CammiasioBS  Law, 
idbiieh  wtm  to  take  into  and  provide  witiiin  its  limits  the  regulation  theretofore 
piartfly  given  over  to  a  board  of  railroad  commismoners,  of  the  railroads  and 
street  railroads,  but,  in  addlation,  the  regulation  which  had  been  ^vea  to  tke 
Osonnission  of  Gas  and  Electricity  over  the  gas  and  electrical  corporations, 
aad  in  his  message  to  the  Legislature  im  1907,  Governor  Hughes  said : 

^  The  Commission  should  have  all  the  powers  vested  in  the  present  oammis- 
ftioa  aad  such  additional  powers  as  may  he  needed  to  insure  proper  manage- 
laient  and  operations.  Its  powers  should  be  dearly  defined  and  should  embrace 
tibe  power  to  act  upon  its  own  iaitiative  as  well  as  upon  complaint;  to  pass 
upon  the  issue  of  stocks  and  bonds;  to  examine  property,  books  and  accounts; 
to  require  detailed  reports  and  prescribe  forms ;  to  prescribe  reasonable  rates ; 
to  require  adequate  and  impartial  service;  to  provide  for  the  safety  of  em- 
l^yeee  and  for  the  proiectioB  ai  the  public,  and  generally  to  direct  whatever 
may  be  necessary  or  proper  to  «afegttard  the  public  interests  aad  to  secure 
tiie  fulfillment  of  the  public  obligation  of  the  corporations  under  its  super- 
vision." 

Now,  gentlemen,  that  is  the  history,  outside  the  Legi^ture,  coming  from 
Governors  who  are  required  by  the  Constitution  to  make  recommendations  to 
the  L^slature,  when  in  their  judgment  the  legitimate  requirements  of  the 
State  shall  warrant  or  direct,  but  also  the  action  of  the  Legislature  beginning 
ten  years  ago,  beginning  really  before  that,  because  as  the  result  of  an  investi- 
gMon  of  tbe  railroads  by  the  Hepburn  Committee  of  the  Le^alature  in  1879, 
tiM  former  Board  of  Railroad  Conmiissioners  was  created.     They  had  some 
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powers,  very  few  of  regulation,  a  great  many  of  inspection,  and  the  right  to 
examine  into  the  operation  of  the  railroads  and  street  railroads,  and  a  limited 
amount  of  authority  in  the  matter  of  investigating  their  accounts,  alluded  to 
hy  Grovernor  Cleveland  in  1884,  hut  on  the  whole  the  measure  was  not  a  radical 
one.    It  was  extremely  conservative,  a  very  mild  sort  of  regulation  at  beet. 

Now,  the  thought  of  the  Committee  has  been  simply  this:  The  Conmiittee 
"feas  felt  after  a  rather  mature  consideration  of  this  subject  that  the  matter 
of  regulation  on  behalf  of  the  State  through  the  establishment  of  these 
Commissions  is  a  wise,  a  conservative  and  a  successful  method  on  the  whole. 

No  one  would  be  foolish  enough,  least  of  all  anybody  connected  with  the  work 
of  the  conunission,  to  urge  either  in  this  presence  or  any  other,  that  the  matter 
has  been  perfect ;  that  nobody  has  been  disappointed ;  that  everything  that  was 
predicted  by  the  advocates  of  the  creation  of  these  conunieeions  ha&  actually 
come  to  pass.  I  don't  know  of  any  human  institution  where  it  can  fairly  be 
said  that  all  that  might  have  been  hoped  for  ideally  has  ever  come  about. 
But  I  think  it  is  perfectly  safe  to  claim  on  behalf  of  these  commissions  that, 
since  they  took  over  this  very  large  jurisdiction  and  since  they  undertook  to 
exercise  the  very  considerable  discretion  and  judgment  and  legislative  power 
vested  in  them  or  delegated  to  them,  the  regulation  of  the  public  service  cor- 
porations of  the  State  has  been  entirely  free  from  scandal.  I  do  not  believe 
I  go  a  step  too  far  when  I  claim  that,  in  the  exercise  of  the  jurisdiction  that 
has  been  given  to  these  commissions,  they  have  demonstrated  by  ten  years  of 
actual  record  that  they  are  dealing  with  these  mattere  with  absolute  int^rity; 
that  there  is  not  anl  back  door  to  either  commission,  nor  any  side  door,  but  that 
everything  has  been  conducted  uprightly  with  a  good  and  fair  degree  of  ability 
and  with  energy  and  a  great  deal  of  very  hard  work. 

The  utmost  publicity  was  given  to  the  hearings  before  the  Conmiittee  on 
Public  Utilities  and  the  public  was  invited,  if  they  had  any  opposition,  to 
come  to  the  Committee  and  state  it  just  a?  fully  as  if,  on<  the  other  hand,  they 
had  reasons  they  desired  to  urge,  why  the  conunissions  should  be  recognized  in 
the  Constitution.  With  the  single  exception  of  a  man  who  was  eminently  en- 
titled to  be  called  a  "crank" — and  we  have  such  people  in  the  State — with 
the  single  exception  of  a  man  who  had  made  persistent  endeavors  to  control 
the  action  of  the  public  service  conunission  of  the  First  District  and  who  had 
a  history  in  the  courts  and  especially  in  the  First  Appellate  Division  where  he 
had  undertaken  to  likewise  control  the  action  of  the  court  and  had  been  sent 
to  jail  more  thaji  once  for  contempt  —  with  the  exception  of  this  man,  nobody 
representing  either  himself  or  any  association  or  group  appeared  before  the 
Committee  in  opposition  to  the  suggestion  that  the  Constitution  to  be  drafted 
by  this  Convention  should  incorporate  the  idea  of  commission  control  in  mat- 
ters that  are  now  committed  to  the  commission. 

Now  what  is  the  experience  elsewhere  than  in  the  State  of  New  York  ?  It  is 
a  very  singular  fact,  and,  it  seems  to  me,  a  very  significant  fact,  that  there 
are  but  two  States  in  the  entire  forty-eight  to-day  that  do  not  provide  more  or 
less  completely  for  the  regulation  of  the  public  service  corporations,  that  is  to 
say,  railroads,  street  railroads,  gas  and  electric  light  companies,  telephone  and 
telegraph  companies,  etc.,  by  commissions.  These  two  States  are  Utah  and 
Delaware.  Most  of  these  States  have  followed  the  lead  of  either  New  York  or 
of  Wisconsin  and  it  is  a  fact  that  New  York  and  Wisconsin  in  the  same  year 
— 1907  —  developed  each  for  itself  a  Public  Service  Commissions  Law.    The 
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Wisconsin  act  was  a  growth  in  Wisconsin  and  represented  entirely  an  inde- 
pendent point  of  view  and  development.  The  Public  Service  Commissions  Law 
in  New  York  was  drafted  in  New  York  by  men  familiar  with  New  York  con- 
ditions, and  with  such  conditions  and  the  reasonable  future  acutely  in  mind. 

One  of  the  most. interesting  statements  made  to  our  Committee  was  by  Mr. 
Ivins  the  week  before  his  sudden  and  lamented  death. 

On  that  occasion  he  very  clearly  stated  to  the  Committee  the  ideals  that 
were  carried  in  the  minds  of  the  authors  of  the  Public  Service  Commissions 
Law  as  it  was  finally  adopted  in  the  year  1907,  and  here  was  the  central 
thought  of  it  all,  that  so  long  as  the  public  service  of  the  people,  their  trans- 
portation, their  illiunination  by  gas  or  by  electric  light,  their  communica- 
tion by  telephone  or  telegraph,  was  to  be  carried  on  for  them  and  not  by 
them,  the  public  must  be  just  and  fair  to  those  who  furnished  the  capital 
for  these  enterprises.  Not  only  that,  but  they  must  give  such  uniform  and 
just  treatment,  such  adequate  return  on  the  whole  that  those  who  had  money 
to  invest  would  be  led  and  attracted  to  investment  in  the  stocks  or  in  the 
bonds  of  public  service  corporations.  That  meant,  of  course,  that  there  should 
be  an  adequate  return  paid  by  the  citizens  to  the  public  service  corporation 
for  the  service  which  he  could  not  procure  for  himself,  furnish  to  himself, 
or  which  the  community  in  which  he  lived  either  could  not  or  would  not 
furnish. 

It  was  one  of  the  things  that  was  had  in  mind  at  that  time  that  there 
was  an  irresponsible  tendency  toward  municipal  ownership  and  operation 
unless,  on  the  one  hand,  the  individual  could  be  insured  a  fair  service  at 
a  reasonable  rate  without  discrimination  against  him;  that  he  should  not 
have  before  him  the  example  of  discrimination  in  favor  of  somebody  else; 
and,  further,  that  it  was  not  wise,  certainly  not  at  the  present  time,  either 
to  bring  about  or  to  \aliow  to  continue  any  tendency  which  could  be  answered 
only  by  the  community  resorting  to  the  furnishing  of  these  services  as 
municipal  or  State  services. 

There  has  been  some  impatience  sometimes  on  the  part  of  corporations, 
and  more  particularly  on  the  part  of  promoters  of  corporations,  that  in 
the  issuance  of  stocks  and  bonds  they  have  been  unduly  hampered.  I  do  not 
believe  that,  on  the  whole,  there  is  just  cause  for  complaint.  There  may 
be  individual  cases.  I  have  no  doubt  that  there  are  instances  where  the 
treatment  by  the  commissions  has  been  possibly  too  severe.  I  know  there 
are  some  instances  where  it  has  been  too  liberal,  because  the  commissions 
are  not  able,  any  more  than  the  courts  are,  to  detect  absolutely  all  the  truth. 
But  I  think,  that  on  the  whole,  the  ideal  that  was  had  in  the  year  1907  has 
been  reasonably  approached.  There  has  not  been  any  charge,  there  has  not 
been  any  reason  why  there  should  be  any  charge  that  the  "  Black  Horse 
Cavalry,"  mounted  or  dismoimted,  has  made  any  assault  upon  the  Public 
Service  Commissions,  or  either  of  them.  There  was  a  feeling,  and  I  believe 
it  was  justified  —  I  know  that  it  was  general  —  that  before  the  creation  of 
the  Public  Service  Commissions  the  Legislature  was  approached  not  only  by 
the  Black  Horse  Cavalry,  but  by  a  great  many  other  bodies  of  men  that 
were  enlisted  in  anything  but  patriotic  endeavors. 

Now  if  the  idea  that  gentlemen  fitted  for  these  places,  educated  by  expe- 
rience somewhat  outside  and  educated  later  by  experience  upon  the  Commis- 
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Bion  —  and  it  is  an  unique  experience.  I  knew  many  ol  you  that  have  me&i 
serrice  in  the  legislative  bodies  will  reeognise  that  a  man  needs  training. 
Anybody  who  has  ever  been  on  the  bench  knows  that  the  judge  needs  to  be 
educated  after  he  is  elected  —  not  aliogetfaer,  hut  belore  he  can  perform  his 
duties  to  his  own  satisfaction,  anyway.  iSo  it  has  been  with  these  commis- 
sioners. There  is  no  doubt  a  period  «f  time  when  anybody  going  upon  a  eour 
mission  is  simply  a  learner,  is  simply  a  student.  He  cannot  help  making 
some  mistakes.  To  my  Bund,  tiiese  mistakes  have  been  kept  witiiin  reasonable 
limits.  So  the  Committee  has  felt  not  only  that  it  was  warranted  in  recom- 
mending the  recognition  and  perpetuation  of  the  oommissk>ns  in  the  Consti- 
tution, but  it  has  felt  that  it  was  its  duty,  if  it  had  been  correctly  informed 
of  the  conviction  of  the  public,  to  make  something  along  the  lines  of  this 
r^ort. 

If  you  will  read  this  recommendation,  as  I  have  already  said,  it  is  not  a 
radical  one.  It  recognizes  the  Commission  should  continue.  It  fixes  their 
term.  It  provides  in  general  terms  that  the  jurisdiction  shall  be  as  it  now 
is,  but  it  provides  specifically  that  '^  nothing  herein  contained  shall  prevent 
the  Legislature  from  enacting  laws  not  inconsistent  with  this  section  chang- 
ing such  jurisdiction." 

It  was  very  warmly  urged  by  several  witnesses  that  it  ought  to  recommend 
to  the  Convention  the  giving  of  such  complete  jurisdiction  other  than  the  mat- 
ter of  rates  and  of  service;  that  the  Legislature  would  be  deprived  of  all 
power  to  pass  laws  either  general  or  special  affecting  either  subject.  But  it 
was  thought  not  to  be  wise  to  do  that  for  the  reason,  first,  that  whatever  there 
is  of  useful  power  that  has  been  given  over  to  the  conmiissions  by  the  L^is- 
lature  is,  in  its  nature,  legislative  or  quasi  legislative;  that,  in  almost  every 
single  instance,  and  certainly  every  class  of  jurisdiction  that  has  devolved 
upon  the  Commission,  the  Legislature  might  itself  do  the  thing  or  provide 
for  its  being  done  in  classes.  It  would  not  be  a  wise  thing,  in  my  judgment, 
to  endeavor  to  create  two  Legislatures,  one  the  Legislature  that  should  have 
charge  of  everything  of  the  character  of  legislation  in  the  State,  excepting 
the  rates  and  service  of  public  service  corporations  and  their  issue  of  securi- 
ities,  and  another  which  should  have  charge  of  those  particular  things.  And 
so  the  Committee  rejected  the  idea  that  the  Legislature  should  by  the  Con- 
stitution be  divested  of  a  power  which  it  certainly  possesses  at  the  present 
time.  But  it  was  thought  wise  to  include  a  provision  that  the  Legislature 
should  not  itself  by  special  statute  fix  a  rate  or  a  standard  of  service  either 
for  corporations  generally  or  for  a  particular  corporation,  without  communi- 
cating with  the  Commission  having  jurisdiction  and  requiring  a  report  of  it 
after  it  had  conducted  an  investigation  at  which  the  interested  party,  be  it 
corporation  or  individual,  had  had  an  opportunity  to  be  heard  and  to  give 
evidence  and  to  have  it  considered. 

Now,  I  do  not  know;  I  am  not  gifted  with  the  power  to  look  far  enough 
into  the  future  to  determine  conclusively,  to  my  own  satisfaction,  whether  or 
not  the  proposal  in  that  behalf  would  result  in  encouraging  the  Legislature 
to  leave  everything  of  this  kind,  in  the  first  instance,  to  the  Commission, 
and  to  take  it  up  only  as  a  last  resort,  or  whether,  on  the  contrary,  it  would 
operate  the  other  way,  to  make  the  application  of  a  man  who  wanted  a  rate 
reduced,  first  to  the  Commission  as  a  matter  of  form,  as  something  he  had  got 
to  go  through  with,  as  a  condition  precedent  to  getting  at  the  Legislature, 
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and  then  to  have  the  real  application,  made  to  the  Legislature  upon  the  pre- 
text that  an  application  of  the  Public  Service  Commission  was  without  avail. 

If  this  provision  found  in  lines  9  —  or  beginning  in  line  12  -at  the  foot 
of  page  1  and  ending  in  line  7,  at  the  top  of  page  2,  if.  the  provision  which 
reads  as  follows,  "  Except  that  the  legislature  shall  not  enact  any  law  pre- 
scribing a  rate  or  charge  for  a  standard  of  service,  equipment  or  operation 
for  any  public  utility,  until  after  it  has  received  from  one  of  the  commissions 
a  report  thereon,  made  after  investigation  and  hearing,  at  which  interested 
parties  may  introduce  evidence  or  until  after  the  expiration  of  such  time 
following  requests  for  such  report  as  may  be  prescribed  by  law." — if  that 
provisiiMi  is  going  to  result  in  rate  matters  being  brought  more  frequently 
to  the  attention  of  the  Legislature,  than  tliey  are  now  and  in  making,  in 
eflfect,  the  Legislature  simply  an  ordinary,  every-day  court  of  appeals  from 
the  commissions,  then  I  think  it  would  be  unwise.  But  your  committee  gave 
it  careful  consideration.  We  had  the  experience  of  legislators,  several  mem- 
bers of  the  Committee  having  served  in  the  Legislature  —  Senator  Blauvelt 
and  Senator  Foley,  in  particular,  having  served  there  —  in  connection  with 
these  problems  it  was  deemed  by  those  gentlemen  a  wise  and  a  salutary 
provision,  and  if  their  judgment,  which  was  deferred  to  by  the  committee 
and,  I  think  it  fair  to  say,  unanimously,  or  nearly  so,  is  correct,  it  would 
not  operate  in  that  manner,  but  on  the  other  hand  would  operate  to  bring 
the  L^islature  and  the  public  service  commissions  into  a  harmony  of  relation 
and  into  a  position  of  mutual  understanding  and  mutual  desires  to  accom- 
plish the  wise  thing.  If,  on  the  contrary,  it  should  result  in  a  flood  of  appli- 
cations to  the  Legislature,  it  would  be  unwise. 

Since  the  year  1907  the  Legislature  has  enacted  very  few  laws  iwfeed 
affecting  the  rate  or  the  service  or  the  issue  of  securities  of  public  service 
corporations. 

On  the  whole,  they  have  left  the  matter  to  the  commission  and  I  believe 
there  are  only  one  or  two  instances  in  which  matters  that  prDperiy  wtrcrid 
he  considered  as  within  the  jurisdiction  of  the  commission  have  been  finally 
acted  upon  hy  the  Legislature  in  disregard  of  the  commission. 

Mr.  Wickersham  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Wickersham. 

Mr.  Wickersham  —  Will  the  gentleman  yield  for  a  moment  ? 

Mr.  Hale  —  Certainly. 

Mr,  Wickersham  —  In  order  <3iat  we  may  follow  the  order  of  business 
adopted  last  night  in  the  Convention  in  voting  upon  the  matter  then  under 
discussi(m,  I  move  that  the  Committee  do  now  arise,  report  progress  and 
ask  leave  to  sit  again  after  the  disposition  of  that  matter. 

The  Chairman  —  You  have  heard  the  motion.  All  those  in  favor  signify 
by  saying  Aye,  contrary  No.  The  motion  is  carried  and  the  Committee  will 
now  rise. 

(The  President  resumes  the  chair.) 

The  President  —  The  Convention  will  come  to  order. 

Mr.  Steinbrink  —  Mr.  President. 

The  President  —  Mr.  Steinbrink. 

Mr.  Steinbrink  —  Mr.  President,  the  Committee  of  the  Whole  directs  me  to 
report  that  they  have  had  imder  consideration  General  Order  No.   38,  the 
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Bp^ial  order  of  the  day,  that  it  reports  progress  and  asks  leave  to  sit  again 
after  recess. 

Do  I  understand,  Mr.  Wickersham,  that  the  motion  was,  after  the  Judiciary 
Article  had  been  disposed  of? 

Mr.  Wickersham  —  No,  Mr.  President,  after  the  disposition  of  the  special 
order  set  for  twelve  o'clock  this  morning. 

The  President  —  The  motion  is  on  granting  leave  to  sit  again.  All  in  favor 
of  granting  leave  to  sit  again  say  Aye,  contrary  No.  The  Ayes  have  it  and 
the  leave  is  granted. 

Under  the  resolution  of  the  Convention  the  question  of  agreeing  with  the 
report  of  the  Committee  of  the  Whole  upon  the  proposed  amendment,  general 
order  No.  25,  is  now  the  subject  matter  for  consideration. 

Mr.  Barnes  —  Mr.  President. 

The  President  —  Mr.  Barnes. 

Mr.  Barnes  —  Last  night  I  was  in  hope  that  the  Convention  would  be  to-day 
practically  complete,  that  a  vote  might  be  taken  upon  this  matter  by  a  call 
of  ayes  and  nays.  Upon  consideration  I  am  not  going  to  ask  for  a  call  of  the 
ayes  and  nays  upon  this  matter  for  the  reason  that,  when  the  Committee  on 
Bill  of  Eights  makes  its  report,  this  entire  matter  will  again  come  up  for  dis- 
cussion, and  I  trust  at  that  time  that  the  matured  deliberation  of  the  Conven- 
tion will  be  more  in  line  with  the  proposal  which  was  defeated  in  the  Com- 
mittee of  the  Whole  last  evening. 

A  more  careful,  a  more  thorough  understanding  of  this  question,  I  think, 
might  possibly  lead  this  Convention,  a  majority  of  whom  are  Republicans  by 
political  faith,  to  realize  the  situation  as  I  think  I  see  it  and,  I  believe,  cor- 
rectly. 

Therefore,  I  will  not  ask  for  ayes  and  nays  at  this  time,  but  will  be  content 
with  the  usual  call,  and  naturally  accept  the  verdict  of  the  Convention. 

Mr.  Wickersham  —  Mr.  President,  I  ask  for  the  ayes  and  nays. 

The  Preeident — The  ayes  and  noes  are  demanded.    Is  the  call  seconded? 

Mr.  M.  J.  O'Brien  —  Mr.  President,  in  connection  with  this  subject,  I  agree 
with  what  Mr.  Barnes  has  said.  I  trust  that  this  motion  for  the  ayes  and 
nays  will  not  prevail.  We  have  had  a  meeting  of  the  Bill  of  Rights  Com- 
mittee this  morning  and  there  are  provisions  in  that  first  article  which  bear 
directly  on  this  subject,  and  our  report  is  not  before  the  Convention,  and 
I  think  that  the  gentlemen  here,  the  members  and  delegates,  should  have 
the  benefit  of  the  report  of  the  Bill  of  Rights  Committee,  but,  however,  I 
only  make  it  as  a  suggestion,  agreeing  as  I  do  with  the  request  of  Hr. 
Barnes,  and  I  hope  the  demand  for  the  call  of  ayes  and  nays  will  not 
prevail. 

Mr.  Curran  —  Mr.  President,  do  I  imderstand  from  the  speaker  that  the 
Committee  on  Bill  of  Rights  had  a  committee  meeting  this  morning? 

Mr.  M.  J.  O'Brien  —  Mr.  President,  the  sub-committee  did;  the  sub- 
committee to  whom  was  referred  the  question  of  putting  in  form  the  report 
of  the  committee  have  had  a  meeting  with  a  view  to  reporting  back  to  the 
full  committee  so  that  that  committee  can  then  report  to  this  Conventicm. 

Mr.  Curran  —  The  full  committee  has  not  had  a  meeting? 

Mr.  M.  J.  O'Brien  —  No,  the  full  committee  has  not  had  a  meeting;  it  is 
a  sub-committee. 
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Tlie  Pre&  dent  —  lender  the  rules  when  a  demand  for  the  ayes  and  nays 
IB  made,  it  may  be  seconded  by  fifteen  members  of  the  Convention  rising  and 
standing  in  their  places  imtil  they  are  coimted.  If  so  seconded,  the  ayes 
and  noes  must  be  taken;  otherwise  not. 

There  is  a  sufficient  niunber  up. 

The  Secretary  will  call  the  roll  of  agreeing  to  the  report  of  the  Committee 
of  the  Whole,  striking  out  the  enacting  clause  of  the  Proposed  Amendment, 
General  Order  No.  25. 

The  Secretary  —  Mr.  Adams. 

Mr.  Adams  —  No. 

The  Secretary  —  Mr.  Ahearn. 

Mr.  Ahearn  —  Aye. 

The  Secretary  —  Mr.  Aiken. 

Mr.  Aiken  —  Aye. 

The  Secretary  —  Mr.  F.  C.  Allen. 

Mr.  F.  C.  Allen  — Aye. 

The  Secretary  —  Mr.  V.  M.  Allen. 

(No  response.) 

The  Secretary  —  Mr.  Angell. 

Mr.  Angell  —  Aye. 

Ihe  Secretary  —  Mr.  Austin. 

Mr.  Austin  —  No. 

The  Secretary  —  Mr.  Baldwin. 

Mr.  Baldwin  —  Aye. 

The  Secretary  —  Mr.  Bannister. 

Mr.  Bannister  —  Aye. 

The  Secretary  —  Mr.  Barnes. 

Mr.  Barnes  —  No. 

The  Secretary  —  Mr.  Barrett. 

Mr.  Barrett  —  Aye. 

The  Secretary  —  Mr.  Baumes. 

(No  response.) 

The  Secretary  —  Mr.  Bayes. 

Mr.  Bayes  —  Aye. 

The  Secretary  —  Mr.  Beach. 

Mr.  Beach  —  Aye. 

The  Secretary  —  Mr.  Bell. 

Mr.  Bell  —  Aye. 

The  Secretary  —  Mr.  Bernstein. 

Mr.  Bernstein  —  Mr.  Chairman,  I  desire  to  be  excused  from  voting  and  brief- 
ly state  my  reasons.  I  am  opposed  to  this  proposal  for  the  reason  that  while 
in  terms  it  purports  to  be  a  declaration  for  equality,  its  effect,  if  adopted, 
would  be  to  work  the  greatest  kinds  of  inequality. 

We  may  not  agree  as  to  whether  men  are  or  are  not  born  equal,  but  it 
does  not  require  a  Lincoln  to  tell  us  that  men  do  not  stay  equal.  The  condi- 
tions of  birth  and  surroundings  create  inequalities.  The  ravages  of  time,  of 
age,  of  disease,  create  inequalities.  Mental  defects  and  understandings  create 
inequalities  and  lastly  an  economic  condition  that  has  grown  up  through  the 
centuries  has  created  inequalities. 
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These  inequalities  are  what  might  be  termed  natural  inequalities,  natural 
to  the  extent  that  they  are  beyond  our  control;  and  the  mass  of  legialatwn* 
that  we  have  come  to  know  as  social  welfare  legislation  is  the  policy  that  has- 
been  adopted  not  only  by  this  State,  but  by  every  modem  frtate  and  by  every 
civilized  nation  in  order  to  equalize  the  condition  of  inequality  that  eadits 
through  these  natural  conditions. 

In  other  words  this  mass  of  legislation,  these  laws  for  pensions,  for  work- 
men's  compensation,  health  laws,  tenement  house  law,  factory  laws,  lutve  beett. 
enacted  and  are  being  enacted  in  order  to  level,  as  it  were,  the  handicap 
under  which  certain  classes  and  certain  peoples  naturally  suffer. 

For  that  reason,  Mr.  President,  it  must  appear  as  clear  as  it  can  that  if 
you  remove  the  right  of  the  Legislature  to  enact  these  laws  you  are  going  to 
establish  the  natural  inequality  to  such  an  extent  that  I  fear  that  it  may 
overburden  our  entire  social  system  and  lead  to  discontent  and  iaally  irevo- 
lution. 

For  that  reason,  Mr.  President,  I  oppose  this  proposal. 

I  desire  to  withdraw  my  request  and  vote  Aye. 

The  Secretary  —  Mr.  Berri. 

Mr.  Berri  —  No. 

The  Secretary  —  Mr.  Betts. 

Mr.  Betts  — No. 

The  Secretary  —  Mr.  Blauvelt. 

Mr.  Blauvelt  —  No. 

The  Secretary  —  Mr.  Bockes. 

Mr.  Bockes  —  No. 

The  Secretary  —  Mr.  Brackett. 

Mr.  Brackett  —  Aye. 

The  Secretary  —  Mr.  Brenner. 

Mr.  Brenner  —  No. 

The  Secretary  —  Mr.   Bunce. 

Mr.  Bunce  —  No. 

The  Secretary  —  Mr.  Burkan. 

Mr.  Burkan — ^Aye. 

The  Secretary  —  Mr.  Buxbaum. 

Mr.  Buxbaum  —  No. 

The  Secretary  —  Mr.  Byrne. 

Mr.  Byrne  —  Mr.  President,  I  ask  to  be  excused  from  Toting  an^  would 
briefly  state  my  reasons. 

If  as  I  listened  last  night  to  the  splendid  address  of  Judge  Clearwwtier,  my 
mind  was  for  a  moment  in  doubt  as  to  the  meaning  of  that  amendment,  l^t 
doubt  was  dissipated  this  morning  when  I  read  in  the  edition  of  the  Hfew 
Yoric  Times  a  statement  over  the  signature  of  Mr.  Barnes,  in  which  he  saidi,- 
besides  criticising  the  editorial  of  yesterday  or  the  day  before,  that  the  ob»- 
ject  —  I  am  speaking  substantially,  now, — thaft  the  object  of  this  amendment 
was  to  prevent  in  the  future  pensions  for  old  or  young;  sickness  insunaiiee; 
and  things  of  that  character.  And  understanding  tlwtt  to  be  the  meanii^  e^ 
the  amendment,  I  am  opposed  to  it. 

It  has  been  said  by  some  that  this  is  a  progressive  amendment.  It  is  said 
to  be  an  amendment  which  enunciates  the  spirit  of  the  age.  It  does  not 
enunciate  the  spirit  of  the  age,  it  is  opposed  to  that  spirit  which  has  gradually 
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crept  into  the  hearts  of  men,  that  spirit  which  was  enunciated  and  thundered 
from  Mount  Sinai  in  the  first  commandment,  Thou  shalt  love  thy  neighbor  as 
thyself.  (Laughter.)  That  spirit  has  gradually  if  imperceptibly  been  work- 
ing amongst  men  and  I  realize,  gentlemen,  when  I  say  this  thing,  that  it  is 
not  a  subject  usually  discussed.  It  is  not  a  thought  that  has  laid  long  in  the 
mind,  that  is,  the  principle,  that  is  the  principle  of  that  that  is  in  these 
amendments  which  give  to  old  people  and  young  pensions.  I  believe  that  this 
spirit  is  the  proper  spirit,  that  the  State  in  these  matters  is  like  an  organism. 
It  is  like  a  body.  When  a  weak  part  of  the  body,  either  through  sickness  or 
injury,  is  affected,  we  take  care  of  that  portion  and  the  individuals  of  the 
State  are  all  members  of  the  body  and  to  these  weak  members  it  is  our  duty 
to  give  protection.  It  is  our  duty  to  aid  them  at  that  time,  not  alone  for 
them  but  for  the  health  of  the  State  itself.  I  withdraw  my  request  to  be 
excused  and  vote  Aye. 

The  Secretary  —  Mr.  Clearwater. 

Mr.  Clearwater  —  No. 

The  Secretary  —  Mr.  Clinton. 

Mr.  Clinton  —  No. 

The  Secretary  —  Mr.  Cobb. 

Mr.  Cobb — ^Aye. 

The  Secretary  —  Mr.  Coles. 

(iNo  response.) 

The  Secretary  —  Mr.  CuUinan. 

Mr.  CuUinan  —  No. 

The  Secretary  —  Mr.  Curran. 

Mr.  Curran  —  Yes. 

The  Secretary  —  Mr.  Dahm. 

Mr.  Dahm  — Aye. 

'llie  Secretary  —  Mr.  Daly. 

Mr.  Daly — Aye. 

The  Secretary  —  Mr.  Dennis. 

Mr.  Dennis  —  No. 

The  Secretary  —  Mr.  Deyo. 

(No  response.) 

llie  Secretary  —  Mr.  Dick.  ♦ 

Mr.  Dick  —  Mr.  President,  I  desire  to  be  excused  from  voting  and  shall 
briefly  state  my  reasons.  We  may  believe  in  the  theory  and  principle  involved 
in  this  proposition  but  embarrassment  arises  in  its  application.  The  Judi- 
ciary Committee  has  reported  an  article  which  provides  that  the  Legislature 
shall  enact  a  civil  practice  act.  If  the  amendment  reported  by  the  Committee 
on  Legislative  Powers  and  the  amendment  reported  by  the  Judiciary  Com- 
mittee should  find  places  in  our  Constitution,  there  would  have  to  be  omitted 
from  the  civil  practice  act  the  privileges  and  inununities  extended  by  our  code 
of  civil  procedure  to  minors,  women,  lunatics  and  paupers,  because  such  immu- 
nities and  privileges  would  be  unconstitutional. 

For  example.  Section  458  provides  that  a  person  without  means  who  desires 
to  prosecute  an  action  may  petition  the  court  for  leave  to  sue  as  a  poor 
person  and  if  such  leave  be  granted,  the  court  shall  assign  counsel  to  repre- 
sent him  without  expense  to  him  —  a  privilege.    The  plaintiff  need  not  pay 


2166 

any  fee  to  any  officer  and  costs  shall  not  be  awarded  against  him  if  he  be 
defeated, —  immunities  extended  to  him  by  our  code. 

We  will  turn  now  to  the  criminal  law.  If  an  officer  in  the  performance  of 
duty,  making  an  arrest,  kills  a  man,  the  homicide  may  be  justifiable  —  a 
privilege  and  immunity.  Hereafter  such  privileges  and  immimities  cannot  be 
granted  if  this  proposition  be  written  into  our  fundamental  law. 

The  gentleman  from  Greene  was  asked  by  the  gentleman  from  Tompkins  at 
what  particular  evil  this  amendment  was  aimed,  and  he  stated  frankly  that 
he  did  not  know.  Now  let  us  aim  at  something  definite.  If  we  believe  that 
perferences  imder  the  civil  service  should  not  be  extended  by  the  Legislature, 
let  us  insert  in  the  civil  service  provision  of  the  Constitution  a  provision  that 
no  further  preferences  in  appointment,  promotion  or  retention  shall  be  created, 
instead  of  providing  against  such  creation  by  a  general  provision  which,  while 
it  might  prevent  the  granting  of  the  preference  in  the  civil  service,  might  also 
prevent  the  granting  of  an  immunity  or  privilege  in  another  particular  which 
ought  to  be  granted. 

Inasmuch  as  this  amendment  is  aimed  at  nothing  definite,  its  insertion  in 
the  Constitution  would  amount  merely  to  a  declaration  of  principle  on  the 
part  of  this  body.  We  might  just  as  well  adopt  a  resolution  to  the  effect 
that  we  deprecate  the  growing  tendency  of  individuals  and  classes  to  obtain 
preferences  over  other  individuals  and  other  classes. 

Mr.  President,  we  cannot  by  inserting  this  provision  in  our  Constitution 
change  the  trend  of  public  opinion,  however  much  we  may  desire  to  do  so.  We 
ought  not  to  be  attracted  by  the  proposition  to  submit  this  question  to  the 
people  in  the  fall  of  1917.  If  that  is  to  be  done,  let  us  keep  our  hands  off. 
Let  two  successive  legislatures  pass  it  and  then  let  it  be  submitted  to  the 
people. 

Mj.  President,  for  these  reasons,  I  withdraw  my  request  to  be  excused  from 
voting  and  desire  to  be  recorded  in  the  affirmative. 

The  Secretary  —  Mr.  Donnelly. 

Mr.  Donnelly  —  Mr.  President,  I  am  told  by  the  movers  of  this  proposition 
that  it  is  a  plan  to  create  a  great  state  of  equality.  Those  who  support  the 
proposition  have  grown  very  fatuous  about  the  future.  Some  of  the  older 
men  of  the  Convention  have  indulged  seriously  in  this.  They  remind  me  some- 
what of  the  words  of  the  great  poet,  Horace,  when  he  tells  us  that  "  The  old 
men  were  praising  the  days  whent  they  were  boys,  doubtful  of  the  future." 
I  believe  in  the  perpetuity  of  our  government.  I  believe  that  the  present  sys- 
tem of  government  is  going  to  go  forward  and  can  meet  all  the  exigencies 
that  arise  from  time  to  time.  Hiunanitarian  legislation  is  here  to  stay  and 
it  must  stay  under  the  provisions  of  the  Constitution,  which  provide  for  equal 
protection  under  all  of  the  laws,  and  that  does  not  mean  we  cannot  have  uni- 
versal equality  among  men.  We  are  told  here  that  all  people  are  made  free 
and  equal  and  much  talk  is  made  of  equality,  but  it  seems  to  me  that  these 
provisions  are  going  to  shackle  the  people's  freedom.  I  am  against  this 
measure,  and  I  withdraw  my  request  to  be  excused  from  voting  and  ask  to  be 
recorded  in  the  affirmative. 

The  Secretary  —  Mr.  Donovan. 

Mr.  Donovan  —  Aye. 

The  Secretary  —  Mr.  Dooling. 

(No  response.) 
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The  Secretary  —  Mr.  Doughty. 

Mr.  Doughty  —  Mr.  President,  I  do  not  wish  to  be  excused  from  voting,  but 
to  explain  my  vote  under  the  provisions  of  Rule  7.  I  believe  this  question 
should  be  postponed  until  the  report  of  the  Bill  of  Rights  Committee  comes  in. 

The  Secretary  —  Mr.  Dow. 

Mr.  Dow  —  Aye. 

The  Secretary  —  Mr.  Drummond. 

(No  response.) 

The  Secretary  —  Mr.  Dunlap. 

Mr.  Dunlap  —  Aye. 

The  Secretary  —  Mr.  Dunmore. 

Mr.  Dunmore  —  No. 

The  Secretary  —  Mr.  Dykman. 

Mr.  Dykman  —  No. 

The  Secretary  —  Mr.  Eggleston. 

(No  response.) 

The  Secretary  —  Mr.  Eisner. 

Mr.  Eisner  —  Aye. 

The  Secretary  —  Mr.  Endres. 

Mr.  Endres  —  Aye. 

The  Secretary  —  Mr.  Eppig. 

Mr.  Eppig  —  Aye. 

The  Secretary  —  Mr.  Fancher. 

(No  response.) 

The  Secretary  —  Mr.  Fobes. 

Mr.  Fobes  —  Aye. 

The  Secretary  —  Mr.  Fogarty. 

(No  response.) 

The  Secretary  —  Mr.  Foley. 

Mr.  Foley  —  Aye. 

The  Secretary  —  Mr.  Ford. 

Mr.  Ford  — No. 

The  Secretary  —  Mr.  Franchot. 

Mr.  Franchot  —  Aye. 

The  Secretary  —  Mr.  Frank. 

(No  response..) 

The  Secretary  —  Mr.  Gladding. 

(No  response..) 

The  Secretary  —  Mr.  Green. 

Mr.  Green — Aye. 

The  Secretary  —  Mr.  Greff. 

Mr.  Greflf  —  Aye. 

The  Secretary  —  Mr.  Griffin. 

Mr.  Griffin  —  Aye. 

The  Secretary  —  Mr.  Haflfen. 

Mr.  Haffen  —  Aye. 

The  Secretary  —  Mr.  Hale. 

Mr.  Hale  —  No. 

The  Secretary  —  Mr.  Harawitz. 

(No  response..) 
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The  Secretary  —  Mr.  Heaton. 

Mr.  Heaton  —  Mr.  President,  I  ask  to  be  excused  from  voting  and  will 
briefly  state  my  reasons.  Realizing  that  this  question  comes  nearer  the  hearts 
and  the  minds  of  the  great  mass  of  the  people  of  this  State  than  perhaps 
any  other  question  which  will  be  discussed  upon  this  floor,  and  knowing 
that  for  many  years  people  of  all  classes  have  had  their  minds  directed  to 
this  very  question,  and  believing  that  they  ought  to  be  able  to  express  their 
views  by  their  votes,  I  desire  to  withdraw  my  request  and  to  vote  No. 

The  Secretary  —  Mr.  Heyman. 
(No  response.) 

The  Secretary  —  Mr.  Hinman. 

Mr.  Hinman  —  No. 

The  Secretary  —  Mr.  Johnson. 

Mr.  Johnson  —  Aye. 

The  Secretary  —  Mr.  Jones. 

Mr.  Jones  —  Aye. 

The  Secretary  —  Mr.  Kirby. 

Mr.  Kirby  —  No. 

The  Secretary  —  Mr.  Kirk. 

Mr.  Kirk  —  Aye. 

The  Secretary  —  Mr.  Landreth. 

Mr.  Landreth  —  Aye. 

The  Secretary  —  Mr.  Latson. 

Mr.  Latson  —  ino. 

The  Secretary  —  Mr.  Law. 

Mr.   Law  —  No. 

The  Secretary  —  Mr.  Leary. 

Mr.  Leary  —  Aye. 

The  Secretary  —  Mr.  Leggett. 

Mr.  Leggett  —  No. 
,    The  Secretary  —  Mr.  Leitner. 

Mr.  Leitner  —  Aye. 

The  Secretary  —  Mr.  Lennox. 

Mr.  Lennox  —  No. 

The  Secretary  —  Mr.  Lincoln. 

Mr.  Lincoln  —  Aye. 

The  Secretary  —  Mr.  Linde. 

Mr.  Linde  —  No. 

The  Secretary  —  Mr.  Lindsay. 

Mr.  Lindsay  —  Aye. 

The  Secretary  —  Mr.  Low. 

Mr.  Low  —  Aye. 

The  Secretary  —  Mr.  McKean. 

Mr.  McKean  —  No. 

The  Secretary  —  Mr.  McKinney. 

(No  response.) 

The  Secretary  —  Mr.  McLean. 

Mr.  McLean  —  Aye. 
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The  Secretary  —  Mr.  Mandeville. 

Mr.  Mandeville  —  Aye. 

The  Secretary  —  Mr.  Mann. 

(No  response.) 

The  Secretary  —  Mr.  F.  Martin. 

Mr.  F.  Martin  —  Aye. 

The  Secretary  —  Mr.  L.  M.  Martin. 

Mr.  L.  M.  Martin  —  Aye. 

The  Secretary  —  Mr.  Marshall. 

Mr.  Marshall —  Aye. 

The  Secretary  —  Mr.  Mathewson. 

Mr.  Mathewson  —  No. 

The  Secretary  —  Mr.  Mealy. 

(No  response.) 

The  Secretary  —  Mr.  Meigs. 

Mr.  Meigs  —  No. 

The  Secretary  —  Mr.  Mereness. 

Mr.  Mereness  —  No. 

The  Secretary  —  Mr.  Mulry. 

( No  response. ) . 

The  Secretary  —  Mr.  Newburger. 

(No  response.) 

The  Secretary  —  Mr.  C.  NicoU. 

Mr.  C.  NicoU  —Aye. 

The  Secretary  —  Mr.  D.  Nicoll. 

Mr.  D.  Nicoll  —  Mr.  President,  I  ask  to  be  excused  from  voting  and  will 
briefly  state  nly  reasons.  I  should  have  said  nothing  upon  the  subject  of  this 
amendment  were  it  not  for  the  fact  that  I  am  reported  in  some  of  the  morn- 
ing journals  as  having  voted  for  it.  Now,  as  a  matter  of  fact,  I  have  always 
been  opposed  to  it  and  took  no  part  in  the  discussion  because  it  never  seemed 
to  me  possible  that  it  would  carry  in  a  Convention  of  sensible  men.  I  am 
opposed  to  the  amendment  because  I  find  nothing  in  the  commission  to  this 
Convention  which  warrants  us  in  any  attempt  to  reconstruct  society  or  to 
disturb  the  foimdations  upon  which  it  rests.  Under  some  other  ideal  con- 
ditions, perhaps  on  another  planet  where  all  men  are  equal  not  only  in  law 
but  in  fact,  some  such  experiment  as  this  might  be  tried,  but  as  long  as  the 
inequalities  and  imperfections  of  humanity  continue,  no  government  could 
possibly  rest  upon  so  rigid  and  inflexible  a  doctrine  as  that  which  is  expressed 
in  this  proposal.  Therefore,  I  withdraw  my  request  to  be  excused  and  vote 
Aye. 

The  Secretary  —  Mr.  Nixon. 

Mr.  Nixon — Aye. 

The  Secretary  —  Mr.  Nye. 

Mr.  Nye  —  No. 

The  Secretary  —  Mr.  J.  L.  O'Brian. 

Mr.  J.  L.  O'Brian — Aye. 

The  Secretary  —  Mr.  M.  J.  O'Brien. 

Mr.  M.  J.  O'Brien — Aye. 

The  Secretary  —  Mr.  O'Connor. 

Mr.  O'Connor — Aye. 
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The  Secretary  —  Mr.  Olcott. 

Mr.  Olcott  —  No. 

The  Secretary  —  Mr.  Ostrander. 

(No  response.) 

The  Secretary  —  Mr.  Owen. 

(No  response.) 

The  Secretary  —  Mr.  Parker. 

Mr.  Parker — ^Aye. 

The  Secretary  —  Mr.  Parmenter. 

Mr.  Parmenter  —  Ave. 

The  Secretary  —  Mr.  Parsons. 

Mr.  Parsons — ^Aye. 

The  Secretary  —  Mr.  Pelletreau. 

Mr.  Pelletreau — Aye. 

The  Secretary  —  Mr.  J.  S.  Phillips. 

(No  response.) 

The  Secretary  —  Mr.  S.  K.  Phillips. 

Mr.  S.  K.  Phillips —Aye. 

The  Secretary  —  Mr.  Potter. 

Mr.  Potter  —  No. 

The  Secretary  —  Mr.  Quigg. 

Mr.  Quigg  —  Mr.  President,  I  ask  to  be  excused  from  voting  and  will  briefly 
say  why.  Mr.  NicoU  remarked  a  moment  ago  that  he  had  not  heretofore  par- 
ticipated in  the  debate  because  he  could  not  suppose  that  in  a  body  of  sensible 
men  this  matter  would  have  serious  consideration.  Mr.  Wickersham  said  last 
night  in  the  debate :  "  I  think  there  never  was  placed  before  any  deliberative 
assembly  so  foolish,  so  reactionary,  so  absurd  a  measure."  Mr.  President, 
when  men  of  informed,  really  cultivated  intellect,  of  mature  minds,  such  men 
as  Mr.  Barnes  and  Judge  Clearwater,  on  the  one  hand,  are  found  to  differ 
with  such  men  as  Mr.  Wickersham  and  Mr.  NicoU,  it  seems  to  me  that  it 
ill  becomes  any  of  them  so  to  refer  to  the  contentions  of  another. 

What  is  this  proposition?  That  two  years  from  now  the  people  shall  be 
permitted  to  vote  on  the  question  whether  or  not  the  Legislature  shall  pass 
a  bill  granting  privilege  to  a  class  which  is  not  granted  equally  to  all  the 
members  of  the  State.  Now,  unless  by  saying  that  this  is  absurd,  gentlemen 
simply  mean  that  it  is  inexpedient,  they  do  wrong  to  one  another.  If  they 
mean  that  it  is  likely  in  passing  this,  in  allowing  the  people  to  vote  on  it 
two  years  from  now,  it  may  be  assumed  that  the  Convention  commits  itself 
to  the  proposition,  that  certainly  cannot  be  true.  If  we  were  putting  it  into 
this  main  body  of  the  Constitution  to  be  voted  on  this  fall,  perhaps  it  might 
be  thought,  and  justly,  that  we  were  recommending  it  to  the  people.  But 
when,  under  Mr.  Barnes'  propositition,  we  pass  it  over  for  two  years  so  that 
the  people  may  have  that  time  to  think  about  it  and  so  that  we  ourselves 
may  think  about  it,  it  seems  to  me  that  our  vote  does  not  carry 
with  it  the  expression  of  any  opinion  whatever  on  our  part  other  than  the 
feeling  that  it  is  a  question  sufficiently  great  to  permit  the  people  of  this 
State  to  vote  on  it  two  years  from  now  after  they  have  heard  what  Judge 
Clearwater  thinks  and  have  studied  that,  and  have  heard  what  Mr.  Wicker- 
sham thinks  and  have  studied  that.  I  believe  that  the  people  ought  to  have 
that  right,  and  so,  sir,  I  withdraw  my  request  to  be  excused  and  I  vote  No. 
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The  Secretary  —  Mr.  Reeves. 

Mr.  Reeves  —  Aye. 

The  Secretary  —  Mr.  Rhees. 

Mr.  Rhees  —  Aye. 

The  Secretary  —  Mr.  Richards. 

(No  response.) 

The  Secretary  —  Mr.  Rodenbeck. 

(No  response.) 

The  Secretary  —  Mr.  Rosch. 

(No  response.) 

The  Secretary  —  Mr.  Ryan. 

(No  response.) 

The  Secretary  —  Mr.  Ryder. 

Mr.  Ryder  '• —  No. 

The  Secretary  —  Mr.  Sanders. 

Mr.  Sanders  —  Aye. 

The  Secretary  —  Mr.  Sargent. 

Mr.  Sargent  —  No. 

The  Secretary  —  Mr.  J.  G.  Saxe. 

Mr.  J.  G.  Saxe  —  No. 

The  Secretary  —  Mr.  M.  Saxe. 

Mr.  M.  Saxe  —  Aye. 

The  Secretary  —  Mr.  Schoenhut. 

(No  response.) 

The  Secretary  —  Mr.  Schurman. 

Mr.  Schurman  —  Aye. 

The  Secretary  —  Mr.  Sears. 

Mr.  Sears  —  Aye. 

The  Secretary  —  Mr.  Sharpe. 

Mr.  Sharpe  —  Aye. 

The  Secretary  —  Mr.  Sheehan. 

Mr.  Sheehan  —  No. 

The  Secretary  —  Mr.  Shipman. 

Mr.  Shipman  —  Mr.  President,  I  beg  to  be  excused  from  voting  at  the  pres- 
ent time  and  will  briefly  state  my  reasons.  The  very  movers  of  this  proposi- 
tion come  before  this  Convention  armed  with  privilege  themselves.  By  their 
very  entry  into  this  Convention  they  have  a  privilege  —  probably  it  does  not 
affect  them  very  much  —  freedom  from  arrest  during  this  (Convention.  The 
second  one  does  affect  them.  They  have  freedom  from  being  questioned  as  to 
any  remark  made  in  the  debate  during  the  sessions  of  this  Convention  —  a 
most  wholesome  privilege,  which  the  drastic  words*  of  this  proposed  amend- 
ment would  effectually  cut  off.  Those  two  privileges  are  given  to  them  by  the 
Legislature.  Then,  again,  privileges  are  enjoyed  by  the  members  of  this  State 
in  various  walks  of  life,  which  are  most  wholesome. 

Take,  for  instance,  the  schools  where  aid  is  extended  to  worthy  and  needy 
scholars  such  as  was  passed  a  few  years  ago  for  privileges  in  the  way  of  for- 
warding education,  and  that  grant  from  time  to  time,  as  needed,  will  be 
unquestionably  cut  off.  And  then  the  very  wording  of  the  amendment  is  so 
far-reaching,  so  drastic,  in  its  short  and  curt  terms,  that  the  Legislature  in 
the  case  of  a  national  calamity  or  a  time  of  dire  need  in  this  State,  would  be 
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absolutely  cut  off  from  rendering  assistance  to  a  particular  community  or  par- 
ticular persons  when  relief  is  most  needed  and  help  is  most  urgently  desired, 
because  certain  individuals  benefited  thereby  would  enjoy  a  privilege  which  is 
not  shared  by  others. 

Take,  for  instance,  in  the  case  of  our  national  government  in  the  past  year. 
Take  the  case  of  the  Americans  stranded  in  Europe,  American  refugees  car- 
ried from  one  point  to  another  to  be  in  safety  —  a  situation  like  that  in  this 
State  would  not  be  met  were  this  amendment  to  be  enforced. 

For  these  reasons  and  others  that  I  do  not  wish  to  take  up  the  time  of  the 
Convention  with,  I  beg  to  withdraw  my  excuse  and  vote  aye. 

The  Secretary  —  Mr.  Slevin. 

Mr.  Slevin  — Aye. 

The  Secretary  —  Mr.  A.  E.  Smith. 

Mr.  A.  E.  Smith  — Aye. 

The  Secretary  —  Mr.  E.  N.  Smith. 

Mr.  E.  N.  Smith  —  Aye. 

The  Secretary  — Mr.  R.  B.  Smith. 

Mr.  R.  B.  Smith — Aye. 

The  Secretary  —  Mr.  T.  F.  Smith. 

Mr.  T.  F.  Smith  — Aye. 

The  Secretary  —  Mr.  Stanchfield. 

Mr.  Stanchfield  —  Aye. 

The  Secretary  —  Mr.  Standart. 

Mr.  Standart — ^Aye. 

The  Secretary  —  Mr.  Steinbrink. 

Mr.  Steinbrink  —  No. 

The  Secretary  —  Mr.  Stimson. 

Mr.  Stimson — ^Aye. 

The  Secretary  —  Mr.  Stowell. 

Mr.  Stowell  — Aye. 

The  Secretary  —  Mr.  Tanner. 

(No  response.) 

The  Secretary  —  Mr.  Tierney. 

Mr.  Tierney  —  No. 

The  Secretary  —  Mr.  Tuck. 

Mr.  Tuck — ^Aye. 

The  Secretary  —  Mr.  Unger. 

Mr.  Unger — Mr.  President,  if  I  were  to  perform  no  other  duty  to  my 
constituents  than  that  of  voting  against  this  bill,  I  should  feel  that  I  had 
entirely  justified  their  selection  of  me  to  represent  them  here.  Every  voice 
raised  against  this  bill  is  but  an  echo  of  society's  eternal  protest  against 
vice,  ignorance  and  industrial  vassalage.  Indeed  I  would  be  false  to  every 
ideal  I  cherish,  I  would  be  disloyal  to  my  belief  in  the  tenets  of  American 
government  if  I  voted  to  incorporate  this  distrust  of  representative  govern- 
ment into  our  fundamental  law  and  to  forever  foreclose  my  unfortunate  and 
needy  brother  from  that  remedial  legislation  to  which  he  is  entitled. 

I  therefore  vote  Aye. 

The  Secretary —  Mr.  Vanderlyn. 
(No  response.) 
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rhe  Secretary  —  Mr.  Van  Xess. 

Mr.  Van  Ness — ^Aye. 

The  Secretary  —  Mr.  Wadsworth. 

Mr.  Wadsworth  —  No. 

The  Secretary  —  Mr.  Wafer. 

(No  response.) 

The  Secretary  —  Mr.  Wagner. 

Mr.  Wagner  —  Aye. 

The  Secretary  —  Mr.  Ward. 

Mr.  Ward — ^Aye. 

The  Secretary  —  Mr.  Waterman. 

Mr.  Waterman  — ^Aye. 

The  Secretary  —  Mr.  C.  A.  Webber. 

(No  response.) 

The  Secretary  —  Mr.  R.  E.  Webber. 

Mr.  R.  E.  Webber  — No. 

The  Secretary  —  Mr.  Weed. 

Mr.  Weed — ^Aye. 

The  Secretary  —  Mr.  Westwood. 

Mr.  Westwood  —  Mr.  President,  I  desire  to  explain  my  vote,  for  not  exceed- 
ing three  minutes;  and  in  this  Convention,  I  hope  I  may  be  pardoned  for 
saying  that  under  rule  7  of  our  Convention  any  member  may  explain  his  vote 
for  not  exceeding  three  minutes  and  it  is  hardly  necessary  to  go  through 
the  interesting  farce  of  demanding  to  be  excused  from  voting. 

I  recognize  the  distinction  between  the  duty  which  the  individual  owes  the 
State  and  the  duty  the  State  owes  to  individuals.  As  to  the  first  there  should 
be  no  exceptions  or  exemptions.  All  must  alike  fulfill  his  duty  to  govern- 
ment. But  the  State  which  moves  with  us  through  representatives,  in  its  own 
interest,  the  interest  of  its  peace,  of  its  vigor,  of  its  perpetuation,  should  be 
permitted,  if  it  sees  fit  to  differentiate  between  classes.    I  therefore  vote  Aye. 

The  Secretary  —  Mr.  Wheeler. 

(No  response.) 

The  Secretary  —  Mr.  Whipple. 

Mr.  Whipple  —  No. 

The  Secretary  —  Mr.  C.  J.  White. 

Mr.  C.  J.  White  —  Aye. 

The  Secretary  —  Mr.  J.  J.  White. 

('No  response.) 

Mr.  Harawitz  —  Mr.  President,  may  I  ask  that  my  name  be  called  ? 

The  Secretary  —  Mr.  Harawitz. 

Mr.  Harawitz — ^Aye. 

Mr.  Vanderlyn  —  Mr.  President,  may  I  ask  that  my  name  be  called? 

The  Secretary  —  Mr.  Vanderlyn. 

Mr.  Vanderlyn  —  No. 

The  Secretary  —  Those  supposed  to  have  voted  in  the  aflSrmative  are: 
Messrs.  Aheam,  Aiken,  F.  C.  Allen,  Angell,  Baldwin,  Bannister,  Barrett, 
Bayes,  Beach,  Bell,  Bernstein,  Brackett,  Burkan,  Byrne,  Clinton,  Cobb,  Cur- 
ran,  Dahm,  Daly,  Dennis,  Deyo,  Dick,  Donnelly,  Donovan,  Dow,  Dunlap, 
Eisner,  Endres,  Eppig,  Fobes,  Foley,  Franchot,  Green,  Greff,  Griflin,  Haffen, 
Harawitz,  Johnson,  Jones,  Kirk,  Landreth,  Leary,  Leitner,  Lincoln,  Lindsay, 
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Low,  McLean,  Mandeville,  F.  Martin,  L.  M.  Martin,  Marshall,  C.  NicoU,  D. 
NicoU,  Nixon,  J.  L.  O'Brian,  M.  J.  O'Brien,  O'Connor,  Parker,  Parmenter, 
Parsons,  Pelletreau,  S.  K.  Phillips,  Reeves,  Rhees,  Sanders,  M.  Saxe,  Schur- 
man.  Sears,  Sharpe,  Shipman,  Slevin,  A.  E.  Smith,  E.  N.  Smith,  R.  B.  Smith, 
T.  F.  Smith,  Stanchfield,  Standart,  Stimson,  Tuck,  Unger,  Van  Ness,  Wagner, 
Ward,  Waterman,  Weed,  Westwood,  C.  J.  White,  Wickersham,  Wiggins, 
Williams,  Winslow,  F.  L.  Young,  and  Mr.  President. 

Those  supposed  to  have  voted  in  the  negative  are:  Messrs.  Adams,  Austin, 
Barnes,  Berri,  Betts,  Blauvelt,  Bockes,  Brenner,  Bunce,  Buxbaiun,  Clearwater, 
Cullinan,  Doughty,  Dunmore,  Dykman,  Ford,  Hale,  Heaton,  Hinman,  Kirby, 
Latson,  Law,  Leggett,  Lennox,  Linde,  McKean,  Mathewson,  Meigs,  Mereness, 
Nye,  Olcott,  Potter,  Quigg,  Ryder,  Sargent,  J.  G.  Saxe,  Sheehan,  Steinbrink, 
Stowell,  Tierney,  Vanderlyn,  Wadsworth,  R.  E.  Weber,  Whipple,  C.  H.  Young. 

Ayes,  92;  Noes,  45. 

The  President  —  Report  of  the  Committee  of  the  Whole  is  agreed  to. 

The  Chair  will  lay  before  the  Convention  the  report  of  the  Committee  on 
Revision  and  Engrossment  which  was  temporarily  laid  aside  earlier  in  the 
day.    The  Secretary  will  restate  the  report. 

The  Secretary  —  Mr.  Rodenbeck,  from  the  Committee  on  Revision  and  En- 
grossment, to  which  was  referred  the  Proposed  Constitutional  Amendment, 
Print  No.  775,  Introductory  No.  291,  introduced  by  Mr.  R.  B.  Smith,— 

Mr.  Wickersham  —  Mr.  President,  I  ask  that  we  have  order. 

The  President  —  The  Convention  will  be  in  order. 

The  Secretary  —  entitled  Proposed  Constitutional  Amendment.  To  amend 
Article  III  and  Section  4  of  Article  IV  of  the  Constitution  in  relation  to 
voluntary  sessions  of  the  Legislature, — 

The  President  —  The  Secretary  will  suspend  until  there  is  less  confusion 
in  the  chamber. 

The  Secretary  —  reports  the  same  with  the  following  recommendations: 

Page  1,  line  4,  after  the  word  ''may"  strike  out  the  comma,  and  insert 
comma  after  the  word  "  motion  "  in  the  same  line. 

Page  1,  line  7,  after  the  word  "  may  "  strike  out  the  comma  and  insert  a 
comma  after  the  word  "  motion  "  in  the  same  line. 

Page  1,  line  9,  strike  out  the  comma  after  the  word  "  section.' 

Page  2,  line  7,  strike  out  the  comma  after  the  word  "  senate 

The  President  —  The  question  is  upon  agreeing  to  the  report  of  the  Com- 
mittee on  Revision  and  Engrossment.  All  in  favor  of  agreeing  with  the  report 
will  say  Aye,  contrary  No.    The  ayes  have  it  and  the  report  is  agreed  to. 

Mr.  Wickersham  —  Mr.  President,  in  view  of  the  near  approach  to  the  hour 
of  recess,  I  move  that  the  Convention  take  a  recess  until  2 :  30  p.  m. 

The  President  —  Will  the  gentleman  withhold  his  motion  for  a  short  time 
that  the  Secretary  may  make  announcements? 

Mr.  Wickersham  —  Yes. 

The  Secretary  —  The  Committee  on  Canals  will  meet  to-day  in  Room  No. 
235,  after  adjournment. 

There  will  be  a  meeting  of  the  Committee  on  Finance,  to-day,  Tuesday, 
August  17th,  at  2:15  p.  m.,  at  Room  No.  332. 

Mr.  Schurman  —  Mr.  President,  may  I  make  an  announcement  which  ought 
to  have  been  sent  to  the  Secretary.  A  meeting  of  the  Committee  on  Education 
will  be  held  immediately  at  the  close  of  this  session  of  the  Convention. 
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Mr.  Wickersham  —  Mr.  President,  may  I  make  the  announcement  that  a 
meeting  of  the  Conunittee  on  the  Judiciary  will  be  held  immediately  on  the 
doBe  of  this  session. 

Mr.  J.  L.  O'Brian  —  Mr.  President,  may  I  announce  that  there  will  be  an 
adjourned  meeting  of  the  Committee  on  Coimty  Government  at  5:30  this  after- 
noon. 

Mr.  Low  —  Mr.  President,  may  I  announce  that  the  Committee  on  Cities 
will  reconvene  immediately  after  the  adjournment. 

Mr.  Marshall  —  Mr.  President,  I  wish  to  have  it  announced  that  there  is 
to  be  a  meeting  of  the  Committee  on  Bill  of  Rights  at  5 :  30  this  afternoon. 

The  Secretary  —  The  Bill  of  Rights  Committee  will  meet  at  5 :  30  this  after- 
noon. 

Mr.  Hale  —  Mr.  President,  I  would  like  to  have  the  clerk  announce  that  the 
Committee  on  Public  Utilities  will  hold  a  meeting  in  Room  344,  immediately, 
on  Mr.  Westwood*s  bill.  No.  491,  to  add  a  new  section  to  Article  VII  to  pro- 
vide that  provision  will  be  made  annually  for  the  upkeep  to  improve  high- 
ways. 

The  Secretary  —  The  Committee  on  Public  Utilities  will  meet  in  Room  344 
immediately  to  act  on  Mr.  Westwood's  proposition,  No.  491. 

The  President  —  Any  further  announcements? 

Mr.  Wickersham  —  I  move  the  Convention  do  now  adjourn. 

The  President  —  It  is  moved  that  the  Convention  do  now  take  a  recess 
until  half -past  two  this  afternoon.  All  those  in  favor  say  Aye,  contrary  No. 
The  Ayes  have  it,  and  the  Convention  stands  in  recess  until  half -past  two. 

Whereupon,  at  1  p.  m.,  the  Convention  took  a  recess  until  2:30  p.  m.,  same 
date. 


AFTER  RECESS. 

2.30  p.  m. 

nie  President  —  The  Convention  will  come  to  order. 

Mr.  Westwood  —  Mr.  President,  I  would  like  to  ask  imanimous  consent  to 
move  to  discharge  the  Committee  on  Public  Utilities  from  further  considera- 
tion of  Print  No.  491,  Introductory  No.  479,  to  amend  it  as  indicated  on  the 
sheet  of  paper  that  I  will  send  to  the  desk,  reprint  and  reconmiit. 

The  President  —  Is  there  objection?  The  Chair  hears  none  and  it  is  so 
ordered. 

The  Convention  is  now  in  session  for  any  purpose. 

The  Convention  will  return  to  Committee  of  the  Whole  for  the  considera- 
tion of  the  special  orders  of  the  day,  the  report  of  the  Committee  on  Public 
Utilities. 

Mr.  Steinbrink  will  resume  the  Chair. 

(Mr.  Steinbrink  takes  the  Chair.) 

The  Chairman  —  The  Committee  will  continue  its  deliberations  on  Special 
Order,  General  Order  No.  38,  Public  Utilities. 

Judge  Hale. 

Mr.  Hale  —  Gentlemen  of  the  Committee,  I  believe  I  have  concluded  all  that 
I  care  to  call  to  your  attention  in  regard  to  the  provision  that  the  Legislature 
may  continue  to  exercise  jurisdiction  in  matters  of  rates  and  service,  pro- 
vided it  calls  upon  the  conmiis&ion  having  the  matter  in  charge  for  a  report. 
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That  leaves  as  the  next  thing  in  order  for  your  consideration  the  provision 
in  regard  to  reviewing  in  the  courts  the  orders  and  dert^rminaticms  of  the 
commission.  It  is  to  be  observed,  as  I  have  already  called  to  your  attention, 
that  these  commissions  are  legislative  bodies.  In  other  words  they  were  not 
devised  by  the  Constitution  as  a  matter  of  original  creation.  With  the  single 
exception,  I  believe,  of  the  State  of  Arizona  in  its  new  Constitution  —  I  think 
I  am  correct  in  stating  that  every  commission  in  the  46  States  which  now 
have  commissions  with  the  single  exception  of  Arizona,  was  created  originally 
by  the  Legislature  of  the  State.  The  Interstate  Commerce  Commission  was 
created  by  Congress.  The  commission  in  the  Philippine  Islands  was  the  crea- 
tion of  the  government  of  the  United  States  in  the  Island&.  So  the  matter 
is  necessarily  legislative.  Your  committee  was  asked  to  make  the  review  of 
the  orders  of  the  commissions  reviewable  as  a  court  order  would  be  and  to 
provide  for  the  substitution,  really,  in  place  of  the  legislative  review  the  most 
complete  and  broadest  judicial  review. 

To  my  mind,  at  least,  as  a  member  of  the  committee,  that  would  neces- 
sarily be  destructive,  or,  if  not  destructive,  it  would  very  seriously  impair 
the  usefulness  of  the  commission  through  its  orders  and  determinations.  There 
is  no  instance  that  has  come  to  my  observation  since  the  first  day  of  July, 
1907,  when  the  commissions  began  the  exercise  of  their  jurisdiction,  that  any 
public  service  corporation  or  any  individual  engaged  in  public  service  has 
not  been  accorded  a  court  review.  All  of  them,  I  believe,  except  such  matters 
as  have  been  taken  to  the  Federal  courts  in  the  first  instance  have  been 
accorded  a  review  under  the  writ  of  certiorari.  The  writ  of  certiorari  that 
has  been  appealed  to  and  has  been  allowed  by  the  courts,  is  a  statutory  appeal ; 
and  for  the  reason  that  the  experience  on  the  whole  has  been  as  adequate 
and  as  complete  a  remedy  in  the  hands  of  the  public  service  corporations  as 
they  seem  to  require,  I  would  assume  that  it  is  far  better  to  leave  a  deter- 
mination of  the  nature  and  extent  of  the  review  to  the  Legislature,  to  be 
dealt  with  by  it  from  time  to  time  as  its  wisdom  shall  dictate. 

We  have  not  only  got  to  trust  the  Legislature  with  these  matters,  but  we 
ought  to  trust  the  Legislature.  The  Legislature  has  had  the  wisdom,  if  it 
were  wisdom,  and  it  has  had  the  constancy  pretty  thoroughly,  not  without 
some  exceptions,  to  stand  by  this  method  of  determining  important  questions 
of  rates  and  service,  the  regular  procedure  of  the  commissions,  subject  to 
this  review.  It  is  quite  conceivable  that  the  time  may  come  when  the  Legis- 
lature would  deem  it  wise  to  extend  that  review  and  to  make  it  a  broader  one. 

It  is  equally  possible  that  the  Legislature  may  see  fit  and  may  require  in 
order  to  secure  a  prompt  and  adequate  dealing  with  these  questions  to  limit 
the  right  of  review  and  in  either  event  justice  and  an  orderly  administration 
of  the  law  shall  require  that  review  to  be  broadened  or  to  be  narrowed  and  it 
ought  in  the  nature  of  things  as  I  look  at  it  to  be  left  entirely  to  the  Legis- 
lature to  be  dealt  with  as  it  sees  fit  to  do  from  time  to  time. 

In  the  matter  of  the  removal  of  commissioners  the  law  as  framed  in  1907 
and  as  it  exists,  provides  as  follows — it  is  in  Section  4  of  the  Public  Service 
Act :  "  The  Governor  may  remove  any  commissioner  for  inefficiency,  neglect 
of  duty  or  misconduct  in  office,  giving  to  him  a  copy  of  the  charges  against 
him  and  an  opportunity  of  being  publicly  heard  in  person  or  by  counsel  in 
his  own  defense  upon  not  less  than  ten  days'  notice.  If  such  commissioner 
shall  be  removed  the  Governor  shall  file  in  the  office  of  the  Secretary  of  State 
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a  complete  statement  of  all  charges  made  against  such  commissioner  and 
his  findings  thereon  together  with  a  complete  record  of  the  procedure." 

Now,  your  Committee  has  thought  it  wise,  on  the  whole,  and  in  view  of  the 
fact  that  a  great  many  or  a  majority  of  the  useful  powers  of  the  commission 
are  legislative,  so  to  speak,  quasi  legislative,  that  the  Senate  which  par- 
ticipates in  the  appointment  should  also  participate  in  the  removal. 

Public  service  commissioners,  like  other  appointive  State  officers,  are  named 
by  the  Governor  to  the  Senate  and  are  either  confirmed  or  rejected  by  the 
Senate,  and  that  seems  to  be  more  particularly  suited  to  a  body  like  th6 
public  service  commissioners  from  the  fact  that  their  duties  are  so  largely 
quasi  legislative,  and  it  would  seem  proper  that  if  a  commissioner  does  not 
perform  his  duty  in  the  manner  that  the  spirit  as  well  as  the  letter  of  the 
law  requires  and  his  removal  is  sought  for  that  failure,  the  Senate,  to  the 
extent  of  a  majority  vote  at  least  should  be  brought  into  participation  in  the 
removal. 

However,  the  removal  is  not  sought  to  be  made  especially  difficult.  I  don't 
think  it  ought  to  be.  I  think  any  man  appointed  to  the  great  office  with  the 
very  large  compensation  now  fixed  to  it  by  statute,  ought  to  be  willing  not 
only  to  devote  to  it  all  of  his  best  energies  but  all  of  his  time  and  'all  of  his 
strength.  But  he  ought  to  be  a  man  who,  after  a  reasonable  opportunity  at 
least,  would  show  that  he  is  equal  to  the  discharge  of  those  duties.  And  if  a 
man  by  congenital  defect  or  acquired  defects  or  through  idleness  or  contempt 
for  the  work  of  the  commission  and  its  demands  upon  his  energies  and  time, 
either  cannot  or  will  not  perform  the  duties,  he  ought  to  be  removed.  But  it 
would  seem  to  be  a  proper  thing  —  at  least,  that  is  the  judgment  of  your 
Committee  —  that  he  should  be  removed  by  the  Senate  on  the  recommenda- 
tion of  the  Governor,  stating  the  grounds  on  which  such  removal  is  recom- 
mended. 

I  am  going  to  send  up,  Mr.  Chairman,  a  proposed  amendment  which  deals 
with  the  next  two  lines,  namely,  that  the  provision  in  regard  to  the  salaries 
of  the  commissioners,  lines  14  and  15,  shall  be  omitted  from  the  proposal.  I 
do  that  for  this  reason:  The  present  Constitution  which  is  now  in  force 
provides  in  Article  V  —  and  this  proposal  is  to  amend  Article  V — "Each  of 
the  officers,  in  this  article  named  " —  and  of  course  if  this  article  is  amended 
in  accordance  with  the  recommendation  of  the  committee,  then  the  Public 
Service  Commissioners  will  be  named  in  this  article  — "  Each  of  the  officers 
in  this  article  named,  excepting  the  Speaker  of  the  Assembly,  shall,  at  stated 
times  during  his  continuance  in  office,  receive  for  his  services  a  compensation 
which  shall  not  be  increased  or  diminished  during  the  term  for  which  he 
shall  have  been  elected  ".  Of  course,  that  word  "  elected  ",  I  assume,  if  this 
is  made  part  of  the  article,  will  be  extended  so  as  to  include  an  appointed 
official.  But  if  that  is  not  sufficient  to  cover  it,  then  Article  X,  Section  9, 
certainly  will  cover  it  and  I  assume  that  either  this  general  section  or  some 
other  will  find  a  place  in  the  Constitution.  That  reads  as  follows:  "No 
officer  whose  salary  is  fixed  by  the  Constitution  shall  receive  anv  additional 
compensation.  Each  of  the  other  State  officers  named  in  the  Constitution 
shall,  during  his  continuance  in  office,  receive  a  compensation  to  be  fixed  by 
law,  which  shall  not  be  increased  or  diminished  during  the  term  for  which 
he  shall  have  been  elected  or  appointed  ". 
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Of  course,  your  committee  would  not  recommend  treating  the  Public  Service 
Commissions  on  this  matter  of  the  increase  of  decrease  of  their  salaries  during 
the  term  for  which  they  were  appointed  upon  any  different  basis  than  other 
State  officers.  So  that  if  you  provide  in  the  Constitution  that  State  ofiScers 
named  in  the  Constitution  shall  not  have  their  salaries  increased  or  dimin- 
ished, I  haven't  any  doubt  that  you  will  include  the  public  service  commis- 
sioners. I  would  not  ask  for  any  different  treatment  in  this  bill,  of  course, 
than  is  asked  for  the  treatment  of  any  other  officers  and  so  I  have  sent  the 
amendment  to  the  desk  to  strike  out  the  last  two  lines  dealing  with  salaries. 

Mr.  Wickersham  —  Mr.  Chairman,  may  I  ask  exactly  what  the  amendment 
isf    Is  it  to  take  out  the  last  two  lines  in  the  proposal? 

The  Chairman  —  The  Secretary  will  read  the  amendment. 

The  Secretary  —  By  Mr.  Hale.     Page  2,  omit  lines  14  and  15. 

Mr.  Hale  —  Now,  just  a  moment  in  concluding.  It  seems  to  me  that  practi- 
cally the  great  reason  for  including  the  commissions  in  the  Constitution  is  to 
prevent  at  least  the  radical  legislation  which  simply  destroys  existing  com- 
missions and  creates  them  over  again  through  some  pretext  that  the  existing 
law  is  incomplete  or  imperfect  or  ought  to  be  amended,  when  we  know  that 
really  th*e  purpose  of  any  such  legislation  is  not  to  change  the  law  but  to 
change  the  personnel  of  the  officials  who  are  appointed  to  enforce  the  law  or 
administer  it.  I  think  the  history  of  the  Court  of  Claims,  for  example,  in  this 
State,  is  a  sufficient  warning  of  what  may  happen  if  nothing  is  said  about 
the  commissions  in  the  Constitution  The  truth  about  the  Court  of  Claims  and 
tlie  Board  of  Claims  is  simply  this:  When  one  party  is  in  power  we  have 
what  is  called  a  Board  of  Claims  with  commissioners,  and  then  when  the 
other  party  gets  into  power  legislation  is  immediately  promoted,  advocated, 
generally  adopted,  which  simply  has  the  effect,  not  of  changing  the  law,  not 
of  changing  the  great  functions  of  that  body,  but  simply  getting  rid  of  the 
men  who  happen  to  be  administering  the  law  and  getting  men  in  their  places 
to  discharge  the  duties  and  to  receive  the  salaries  therefor. 

The  Court  of  Claims  was  established  originally  as  a  board  Then  it  was 
changed  into  a  court.  Ihen  it  was  changed  into  a  board.  Then  it  was 
changed  into  a  court.  And  I  suppose,  really,  that  the  object  of  including  the 
Court  of  Claims  in  the  institution,  if  it  is  to  be  included  there,  is  simply 
to  get  rid  of  the  changing  from  a  board  to  a  court,  or  from  a  court  to  a  board, 
when  the  thing  is  not  a  matter  of  public  interest  but  a  matter  of  so-called 
temporary  interest  of  the  party  that  happens  to  be.  in  power.  The  treatment 
accorded,  to  the  Highway  Commission  in  this'  State  by  the  Legislature  is 
another  illustration,  not  of  dealing  with  these  matters  in  the  public  interest, 
but  dealing  with  them  from  the  standpoint  of  party  advantage.  I  do  not 
believe  there  is  any  party  advantage  in  dealing  with  a  public  body  that  is 
performing  a  useful  public  function.  We  all  recognize  that  commissioners 
will  come  and  commissioners  will  go  very  largely  according  to  the  pre- 
pondoranee  of  political  power,  temporary  in  character.  That  is  one  thing. 
But  to  abolish  and  restore  wholesale  every  time  there  is  a  change  of  the 
temporary  majority  of  the  Legislature  is  quite  another  thing,  and  may  arise, 
and  I  think  has  arisen,  to  be  an  abuse. 

One  other  suggestion  and  I  have  done.  Public  service  commissions  either 
under  that  name  or  the  name  of  railroad  commissions  or  corporation  com- 
missions, or  something  of  that  character,  are  now  recognized  in  the  Constitu- 
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^  tions  of  thirteen  states.    There  is  no  State  which  has  held  a  Constitutional 

^  Convention  or  has  had  a  general  referendum  in  the  last  ten  years  that  has 

^  not  included  a  provision  for  a  commission  to  deal  with  these  questions  which 

J,  are  dealt  with  in  'this  State  by  the  Public  Service  Conuniseion.    There  is  no 

instance  in  which  a  referendum  has  been  proposed  to  include  the  commission 
in  the  Constitution  of  the  State  that  has  been  voted  down  So  that,  in  addition 
to  having  a  commission  of  some  kind  —  and  the  more  recent  onej  have  been 
modeled  either  on  our  own  or  on  the  Wisconsin  law  —  in  addition  to  having 
46  out  of  48  states  that  have  adopted  the  idea,  we  have  the  example  of  every 
State  having  adopted  the  idea  in  a  constitutional  way  that  has  held  a  Con- 
stitutional Convention  since  1907.  And  it  has  seemed  to  your  committee  —  and 
that  is  our  recommendation,  therefore  —  that  this  Constitution  which  we  hope 
to  frame  and  to  submit  to  the  people,  and  which,  of  course,  we  hope  to  have 
adopted,  shall  include  the  provision  which  we  have  submitted. 

Mr.  Wickersham  —  Mr.  Chairman,  I  offer  the  following  resolution  —  pro- 
posed amendment. 

The  Secretary  —  By  Mr.  Wickersham.  To  amend  G^eral  Order  No.  38. 
Strike  out  all  after  line  3  on  page  1,  and  insert  in  lieu  thereof  the  following: 
There  shall  be  one  or  more  public  service  conunissions.  The  commissioners 
shall  be  appointed  by  the  Governor  by  and  with  the  a4vice  and  consent  of 
the  Senate,  and  shall  hold  ofiSce  for  five  years.  Until  the  Legislature  shall 
otherwise  provide  the  existing  commissioners  are  continued  with  the  juris- 
diction and  powers  as  at  present  enjoyed  by  them.  The  Governor  may  re- 
move any  commissioner  for  cause  after  service  upon  him  of  a  writt^i  state- 
ment of  the  alleged  causes  and  an  opportunity  to  be  heard  thereon. 
.  Mr.   Wickersham  —  Mr.   President. 

The  President  —  Mr.  Wickersham. 

Mr.  Wickersham  —  I  have  suggested  that  amendment  really  for  the  con- 
sideration of  the  Conunittee  of  the  Whole,  because,  while  I  think  that  no 
more  useful  advance  in  our  government  has  been  made  in  recent  years  than 
the  adoption  of  the  system  of  public  service  commissions  which  has  now 
spread  over  forty-five  states,  and  the  removal  by  the  operation  of  those  com- 
missions of  the  species  of  lobbies  that  used  to  infest  our  legislative  bodies, 
familiarly  known  as  Black  Horse  Cavalry,  yet  I  think  it  may  be  premature 
to  put  into  the  Constitution  a  provision  that  there  shall  be  two  commissions, 
or  three  commissions,  or  to  tie  the  hands  of  the  Legislature  against  meeting 
through  the  agency  of  one  or  more  public  service  commissions  various  prob- 
lems that  are  arising  constantly  in  the  administration  of  the  law  affecting 
the  various  public  utilities. 

I  think,  sir,  that  we  would  do  much  better  if  we  confine  our  proposed  amend- 
ment to  fixing  the  principle  of  the  Public  Service  Commission  in  the  Con- 
stitution, continuing  the  present  commissions  until  the  Legislature  shall 
otherwise  provide,  with  the  same  p6wers  and  duties  they  now  have  and  sub- 
ject to  legislative  amendment  or  modification,  leaving  the  Legislature  free, 
if  it  shall  hereafter  deem  it  wise,  to  take  over,  if  you  please,  one  class  of 
utilities,  and  put  them  under  one  separate,  commission. 

Take  the  question  of  telegraph  and  telephones,  it  may  be  that  all  the  tele- 
graph and  telephone  systems  of  the  State  should  be  under  one  conimi»Hion, 
separate  from  the  other.  I  do  not  know  whether  it  is  wise  or  not,  I  only 
throw  that  out  as  a  consideration. 
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Now,  the  thing  that  is  important  is  that  the  commissioners  who  shall  fill 
these  offices  shall  he  of  recognized  dignity  and  of  recognized  permanency  of 
position,  and  that  they  shall  not  be  subject  to  removal  except  on  charges  and 
after  an  opportimity  to  be  fully  heard;  and  I  submit  the  proposed  amend- 
ment which  I  have  sent  to  the  desk  as  a  contribution  towards  the  discus- 
sion of  this  subject. 

Mr.  Westwood  —  Mr.  Chairman,  may  I  ask  the  gentleman  a  questicm 
before  he  sits  down? 

Mr.  Wickersham  —  Yes. 

Mr.  Westwood  —  How  is  the  Legislature  going  about  it  to  reduce  the  num- 
ber from  two  to  one;  what  do  they  do  with  the  commissioners  who  are  in 
office  and  whose  term  has  not  expired? 

Mr.  Wickersham  —  Well,  I  suppose  the  Legislature  would  have  a  perfect 
right  to  legislate  out  one  of  the  commissions,  and  I  see  no  reason  why  they 
should  not  have  that  power. 

Suppose  we  had  two  or  more  courts  of  special  jurisdiction,  and  the  L^is- 
lature  on  the  advice  of  those  concerned  in  them  should  determine  that  one 
court  could  do  the  work  better  than  two.  Now,  it  can,  in  its  discreticm,  do 
one  of  two  things;  it  may  either  consolidate  the  two  into  one,  or  legislate 
one  of  them  out  of  existence,  and  if  there  must  be  one  or  more  public  service 
commissions  constituted  with  powers  for  the  general  purpose  for  which  pub- 
lic service  commissions  now  exist  — 

Mr.  Westwood  —  Well,  Mr.  Wickersham,  under  your  proposed  amendment, 
would  there  be  anything  to  prevent  the  Legislature  from  enacting  a  law  in 
1917  providing  that  hereafter  there  shall  be  but  one  commission  which  shall 
be  composed  of  five  commissioners  now  in  office,  whose  terms  expire  on  Feb- 
ruary 1st,  1917,  1918,  1919;  in  other  words,  specifically  referring  to  and  men- 
tioning five,  either  Democrat  or  Kepublican,  I  don't  care  which,  commission- 
ers, and  legislating  the  others  out  of  office,  exactly  what  was  threatened  to 
be  done  last  spring. 

Mr.  Wickersham  —  Well,  of  course,  they  could  not,  under  this  suggested 
amendment,  continue  any  commissioners  beyond  the  terms  of  office  for  which 
they  have  been  appointed,  because  the  Constitution  must  provide  they  must 
be  appointed  by  the  Governor  by  and  with  the  advice  and  consent  of  the 
Senate  and  hold  office  for  five  years,  and  it  is  not  my  intention  to  put  both 
commissions  at  the  mercy  of  being  legislated  out  of  office;  there  must  be  one 
or  more  commissions.  All  I  have  suggested  is  that  I  think  it  is  unwise 
to  tie  up  by  the  Constitution  the  hands  of  the  Legislature  and  the  interests 
of  the  State  by  limiting  it  to  two  existing  commissions. 

I  do  not  think  we  have  yet  come  to  the  point  that  we  can  say  that  it  is  the 
matter  of  final  judgment  on  the  part  of  those  who  are  familiar  with  the 
problem,  or  that  we  should  say  for  the  next  20  years  there  must  be  two 
commissions. 

Mr.  Westwood  —  Well,  I  still  do  not  sense  an  answer  to  my  query.  Let  me 
ask  you  a  little  differently.  Would  you  say  that  in  your  Proposed  Amend- 
ment, after  a  man  is  sworn  in  as  a  commissioner  and  was  vested  with  his 
office  for  five  years,  he  could  not  be  legislated  out  of  office? 

Mr.  Wickersham  —  One  or  another  of  the  commissions  might  be  legislated 
out,  but  one  member  of  the  commission  could  not  be  legislated  out.     That  is 
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iny  suggestion,  that  is,  if  the  L^islature  should  determine  that  hereafter 
one  commission  will  suffice,  it  may  legislate  the  other  commission  out  of 
existence,  and  of  course,  the  commissioners  are  to  go  with  it. 

Now,  I  am  inclined  to  think  that  that  is  the  only  way  you  can  do,  unless 
you  mean  to  tie  the  State  up  to  two  commissions.  Personally  —  I  am 
speaking  only  for  myself,  not  for  anyone  else  —  personally,  I  am  inclined  to 
think  that  it  is  not  good  policy  to  tie  the  Legislature  up  to  two  conunissions 
and  that  there  should  be  left  certainly  that  freedom  of  creating  one  or  more 
commissions  to  deal  with  the  subject. 

Mr.  Clearwater  —  Mr.  Chairman. 

Mr.  Clinton  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Clinton. 

Mr.  Clinton  —  May  I  ask  to  have  the  amendment  read  ? 

The  Chairman  —  Will  the  Clerk  read  the  amendment? 

Mr.  Clinton  —  I  wish  to  ask  Mr.  Wickersham  a  question. 

The  Secretary  —  'Strike  out  all  after  line  3  on  page  1,  and  insert  in  lieu 
thereof  the  following:  "There  shall  be  one  or  more  public  service  commis- 
sions. The  commissioners  shall  be  appointed  by  the  Governor,  by  and  with 
the  advice  and  consent  of  the  Senate,  and  shall  hold  office  for  five  years  until 
the  Legislature  shall  otherwise  provide.  The  existing  commissioners  are  con- 
tinued with  the  jurisdiction  and  powers  at  present  enjoyed  by  them.  The 
Governor  may  remove  any  commissioner  for  cause  after  service  upon  him  of 
a  written  statement  of  the  alleged  causes  and  an  opportunity  to  be  heard 
thereon." 

Mr.  Clinton  —  Mr.  Wickersham,  may  I  ask  you  a  question?  Whether  in 
your  opinion  the  expression  that  "  There  shall  be  one  or  more  public  service 
commissions"  is  sufficiently  definite?  I  recognize  the  danger  of  trying  to 
define  the  powers  of  the  commission,  but  there  is  nothing  in  the  law  that  I 
know  of  that  furnishes  us  with  a  definition  of  the  term.  That  is  done  with 
reference  to  the  powers  of  the  present  commissions,  but  there  is  no  general 
reference  to  the  powers  of  the  commissioner  who  may  be  appointed. 

I  am  not  asking  the  question  critically. 

Mr.  Wickersham  —  I  understand.  Of  course  it  is  not  an  easy  question 
to  answer,  because  as  you  say  the  term  "  commission  "  is  not  a  particularly 
definite  one.  I  want  to  say  that,  in  making  the  suggestion,  I  am  not  wedded 
to  the  form  of  words.  I  wrote  the  amendment  here  on  my  desk  for  the  pur- 
pose of  getting  the  suggestion  before  the  Committee.  We  now  have  two 
public  service  commissions. 

Mr.  Clinton  (interrupting)  — I  am  entirely  in  sympathy  with  that  pro- 
vision. 

Mr.  Wickersham  —  Those  commissions  are  clothed  with  certain  powers; 
without  specifying  them  we  understand  in  general  what  they  are.  They  are 
partially  legislative  and  they  are  partially  executive.  Of  course,  they  act  in 
a  judicial  manner.  Under  some  of  the  decisions  of  the  Court  of  Appeals  in 
this  State,  they  act  judicially  and  exercise  judicial  powers.  Of  course, 
that  is  wholly  a  violation  of  the  correct  legal  interpretation  of  the  idea  of 
the  commissions.  They  began  as  legislative  bodies.  They  exercise  by  delega- 
tion from  the  Legislature  powers  which  the  Legislature  might  itself  have 
exercised,  but  could  not  because  of  the  impossibility  of  discharging  that  func- 
tion together  with  the  other  manifold  duties  put  upon  it. 
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Mr.  Clinton  —  The  only  thought  in  my  mind  was  whether  simply  providing 
that  there  should  be  one  or  more  public  service  commissions  would  not  leave 
it  to  the  Legislature  to  create  commissions  and  define  powers  which,  inten- 
tionally or  not  —  if  I  may  use  the  term, —  would  emasculate  commissions. 

Mr.  Wickersham  —  I  did  not  catch  that. 

Mr.  Clinton  —  It  would  deprive  the  commission  of  any  efficiency.  What 
I  wanted  to  know  was  whether  it  would  not  be  possible  In  general  terms  to 
define  the  powers  of  the  commission  which  the  Legislature  might  create  f 

Mr.  Wickersham  —  Mr.  Clinton,  I  think  you  would  have  a  more  difficult 
task  than  I  to  write  the  amendment  defining  it.  We  all  know  in  a  general 
way  what  their  powers  are  but  an  effort  to  define  them  for  the  purpose  of 
the  Constitution  would,  in  the  first  place,  be  difficult;  and,  in  the  second 
place,  you  would  run  into  the  difficulty  I  was  seeking  to  avoid,  although  it 
18  possible  it  might  be  stated  that  such  general  powers  over  public  utilities, 
one  or  more  classes  of  public  utilities,  similar  to  those  exercised  by  the 
present  commission  —  something  to  that  effect  might  be  put  in.  I  think  that 
undoubtedly  could  be  worked  out.  If  this  Committee  should  agree  with  the 
general  view  that  it  were  better  not  to  tie  ourselves  up  to  two  commissioners 
and  to  leave  flexibility  in  dealing  with  the  general  subject  while  retaining 
in  the  Constitution  as  a  fixed  point  the  fact  that  there  must  be  one  or  more 
commissions  of  this  kind,  with  commissioners  protected  against  merely  par- 
tisan removal  —  then  the  details  can  be  filled  in,  I  think,  without  any  diffi- 
culty. 

Mr.  Clinton  —  The  details  should  be  left  to  the  Legislature. 

Mr.  Chairman,  tlie  question  was  asked,  as  the  amendment  here  proposed  is 
a  suggestion.  The  necessity  of  leaving  to  the  Legislature  the  determination 
of  whether  there  shall  be  one  or  more  commissions  will  be  apparent  to  any 
members  of  this  Convention  who  will  consider  it.  The  law  is  to-day  that  we 
have  two  commissions  which  territorially,  and  to  some  extent  by  division  of 
duties  in  the  statute,  have  separate  duties  to  perform.  But  those  duties  may, 
and  to  a  certain  extent  do,  undoubtedly  overlap.  More  than  that,  I  believe 
the  time  is  coming  when  the  necessity  for  a  division  in  the  first. district  and 
a  division  in  the  second  district  will  be  entirely  unnecessary  because  the 
conditions  which  existed  at  the  time  of  the  passage  of  the  original  act  are 
rapidly  coming  to  an  end  in  New  York  city. 

Mr.  Kirby  —  Mr.   Chairman. 

The  Chairman  —  Mr.  Kirby. 

Mr.  Kirby  —  I  have  the  honor  of  being  a  member  of  the  Committee  on 
Public  Utilities  and  had  occasion  to  make  a  minority  report,  not  being  in 
accord  with  my  colleagues  in  the  Proposed  Amendment  suggested  by  the 
Committee.  I  have  the  greatest  respect  for  the  learning  and  for  the  ability 
of  the  distinguished  chairman  of  the  Committee,  and  it  was  indeed  a  pleasure 
to  serve  with  him  when  we  had  the  benefit  of  his  wonderful  experience  and 
knowledge  of  the  subject  of  the  workings  of  the  Public  Service  Commissions 
of  the  State  of  New  York.  But,  Mr.  Chairman,  when  the  concrete  proposi- 
tion as  originally  presented  to  the  Convention  from  the  Committee  was  ex- 
amined by  me,  I  came  to  the  conclusion  that  it  answered  the  description  of 
a  Tennessee  statute  relative  to  a  line  fence:  it  was  horse-high,  hog-tight  and 
bull-strong,  as  far  as  sustaining  the  present  commissioners  in  the  tenurQ  of 
office,  their  salaries  and  their  powers. 
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In  the  discussions  in  the  Committee,  when  an  informal  expression  of  opinion 
was  taken  from  the  various  members  of  the  Committee,  as  to  whether  or  not 
the  office  should  be  made  a  constitutional  body,  the  various  members  indicated 
their  views,  subject  to  the  right  of  change,  in  the  light  of  subsequent  events. 
At  that  time  I  stated  ray  opposition,  that  I  thought  if  it  was  to  be  placed 
into  the  Constitution  as  a  constitutional  body,  I  was  in  favor  of  a  concise 
statement  making  them  constitutional  officers  and  the  other  details  to  be 
omitted  and  to  be  left  to  the  Legislature.  But  since  this  report  has  been 
placed  before  this  body,  and  since  the  public  at  large  have  had  a  chance  to 
scrutinize  it  and  to  examine  it,  it  has  been  subject  to  some  criticism.  Some 
of  the  leading  papers  in  the  State  of  New  York  have  criticized  the  proposition, 
/and  I  will  take  occasion  at  this  time  to  call  attention  to  an  editorial  in  the 
New  York  Times,  which  reads  as  follows: 

"  There  is  no  reason  on  earth  why  a  public  service  commissioner  ship  should 
be  made  a  constitutional  office.  There  are  many  reasons  against  the  change. 
There  are  far  too  many  constitutional  officers,  and  it  is  illogical  to  decrease 
the  number  with  the  one  hand  while  increasing  it  with  the  other.  Moreover, 
what  is  the  sense  of  creating  a  State  department  consisting  of  two  commissions 
with  equal  and  co-ordinate  powers  distinguished  one  from  the  other  only  by 
geographical  jurisdiction?  We  are  familiar  with  two-headed,  three-headed  and 
five-headed  connnissions,  but  a  State  department  with  two  bodies  and  no  head 
is  something  new  in  our  administrative  zoology.  Some  other  reason  than  a 
consideration  for  the  public  interest  prompted  the  introduction  of  Section  4 
of  the  proposed  Article  V.    It  should  be  struck  out." 

But,  Mr.  Chairman,  if  this  body,  irrespective  of  the  comment,  of  which  the 
article  I  have  read  is  typical,  is  to  make  these  officers  constitutional  officers,  I 
am  perfectly  frank  to  say  that  I  believe  as  a  resident  of  the  second  district, 
upon  the  question  of  compensation  and  salaries,  as  far  as  the  future  is  con- 
cerned, no  such  salary  should  be  paid  to  those  officers.  Why,  gentlemen  of  the 
Convention,  when  you  stop  to  think  of  the  public  service  commissioners  of  the 
second  department  receiving  a  greater  salary  than  the  Governor  of  the  State, 
the  Chief  Executive  of  the  Supreme  Court  of  the  United  States,  the  Judges 
of  the  Court  of  Appeals,  and  the  Justices  of  the  Supreme  Court  in  every  dis- 
trict in  the  State  except  the  First  and,  I  think,  the  Second  Department,  it 
is  utterly  repellent  to  the  people  of  the  district,  and  the  experience  of  the 
commission  in  the  past  has  caused  the  public  to  believe  in  the  second  district 
that  they  are  overpaid  officials  and  they  do  not  possess  that  degree  of 
public  favor  at  the  present  time  so  that  this  body  is  warranted  in  continuing 
them  at  that  outrageous  compensation, —  greater  than  the  Chief  Executive  of 
the  State  of  New  York. 

Now,  Mr.  Chairman,  I  realize,  and  so  does  every  thinker,  that  the  regula- 
tion of  public  utilities  by  the  State  has  come  to  stay. 

That  is  an  elementary  proposition  accepted  by  all  men.  But  we  know  con- 
ditions are  continually  changing.  We  know  that  conditions  are  such  that  it 
may  be  inadvisable  to  have  these  bodies  in  the  form  suggested  by  the  Commit- 
tee in  the  Constitution,  so  that  they  could  not  be  changed  for  the  next  twenty 
years,  or  except  by  the  means  of  a  constitutional  amendment.  It  is  extremely 
doubtful  if  they  should  be  made  constitutional  officers.  I  believe  that  the 
sentiment  in  the  second  district  is  against  their  being  made  constitutional 
officers.    I  believe  that  the  sentiment  in  the  second  district  is  against  paying 
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them  these  outrageous  salaries,  and  while  these  men  now  are  enjoying  this 
tenure  at  $15,000  a  year  from  the  people  of  the  State  of  New  York,  neverthe- 
less, I  believe  it  to  be  our  duty  as  representatives  of  the  people  to  see  to  it  in 
the  future  that  no  such  excessive  salary  shall  be  paid  to  the  members  of  that 
body. 

Having  those  views  in  mind,  Mr.  Chairman,  and  it  being  the  principal 
grounds  of  my  opposition  to  the  adoption  of  this  report,  I  beg  leave  to  ask 
leave  to  submit  the  following  substitute  to  lines  14  and  15  on  page  2  of  the 
proposed  report: 

The  Secretary  —  By  Mr.  Kirby,  Strike  out  lines  14  and  15,  page  2,  and  insert 
"  the  salaries  of  the  Commissioners  hereafter  appointed  shall  be  fixed  by  the 
Legislature  and  in  the  second  district  shall  not  exceed  ten  thousand  dollars 
a  year.'' 

Mr.  Cullinan  —  Mr.  Chairman,  I  would  like  to  ask  Mr.  Kirby  a  question, 
if  you  will. 

The  Chairman  —  Does  Mr.  Kirby  yield  to  Mr.  Cullinan  for  a  question  ? 

Mr.  Kirby  —  Certainly. 

Mr.  Cullinan  —  Did  it  appear  before  your  committee  what  the  expenses  of 
maintaining  those  commissions  are  yearly? 

Mr.  Kirby  —  I  cannot  answer  that  question. 

Mr.  Cullinan  —  I  would  like  to  ask  Judge  Hale  that  question,  as  to  the 
expenses  of  the  maintenance  of  the  two  Public  Service  Commissions  of  the 
State. 

Mr.  Hale  —  No,  I  think  not,  Mr.  Cullinan;  but  I  think  the  information  is 
in  the  annual  report  made  by  the  commissions  to  the  Legislature. 

Mr.  Mereness  —  Will  the  delegate  yield?  I  would  like  to  tell  Mr.  Cullinan 
that  I  have  just  sent  a  statement  of  the  figures  to  him  from  the  Comptroller's 
office. 

Mr.  Hale  —  The  annual  report  submitted  to  the  Legislature  in  January, 
of  this  year,  contains  at  the  top  of  page  7,  the  entire  expenses  of  the  commis- 
sion from  its  institution  in  July,  1907,  to  the  present  time. 

Mr.  Griffin  —  Mr.  Chairman,  I  cannot  say  that  I  can  find  any  fault  with  the 
proposal  to  make  the  Public  Service  Commissioners  Constitutional  Officers. 
In  fact,  there  may  be  some  wisdom  in  doing  so.  It  may  be  under  our  existing 
Constitution  and  the  Constitution  of  1847  that  the  Legislature  has  no  power 
to  delegate  any  of  its  functions,  and  yet  it  has  been  held  by  the  Supreme 
Court  of  the  United  States  that  the  powers  delegated  to  the  Public  Service 
Commissions  constitute  legislative  functions. 

In  the  case  of  the  Grand  Trunk  Railway  Company  against  the  Indiana  Rail- 
way Commission,  221  U.  S.  400-403,  it  was  held  that  the  order  of  the  Railroad 
Commission  in  fixing  rates  was  a  legislative  act  and  under  its  delegated  power 
it  had  the  same  force  as  if  made  by  the  Legislature. 

Judge  Hughes  of  the  Supreme  Court  of  the  United  States,  in  the  Minnesota 
Rate  case,  230  U.  S.  433,  said,  "  The  rate-making  power  is  a  legislative  power 
and  necessarily  implies  a  range  of  legislative  expression. 

"  We  do  not  sit  as  a  board  of  revision  to  substitute  our  judgment  for  that 
of  the  Legislature  or  of  the  conmiission  lawfully  constituted  by  it  as  to  mat- 
ters within  the  province  of  either." 

It  is  also  held  in  an  early  case  of  the  Court  of  Appeals,  State  of  New  York, 
that  the  Legislature  has  no  judicial  authority  and  cannot  bind  the  courts 
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by  declaratory  law.  So  much  the  more  then  may  it  be  held  as  a  corollary 
that  the  Legislature  has  no  power  to  delegate  its  judicial  functions. 

Now  here  we  have  in  the  State  of  New  York,  Public  Service  Commissions 
which  exercise  judicial  as  well  a&  legislative  functions.  If  that  be  the  case 
it  might  be  just  as  well  for  us  now  and  here  in  this  Convention  to  make  this 
body  constitution  in  structure  and  in  powers  so  as  to  leave  without  doubt  their 
acts  in  such  shape  that  they  cannot  be  questioned.  The  importance  of  the 
questions  which  are  passed  upon  by  these  commissions,  the  amount  involved, 
the  plenary  powers  given  to  them,  all  would  seem  to  indicate  that  we  ought 
to  vest  them  with  such  recognition  that  there  will  never  be  in  the  future  any 
danger  of  their  determinations  being  upset  upon  the  ground  of  lack  of  con- 
stitutional authority. 

But  I  have  this  objection  to  the  bill  proposed  by  the  Committee,  that  these 
commissions  invested  with  such  plenary  powers,  should  not  in  my  opinion 
be  the  creatures  of  any  executive.  I  think  it  is  wrong  to  make  them  appoint- 
ive. I  believe  that  they  should  be  elective,  and  for  a  very  good  reason. 
TTiey  have  powers  which  are  legislative  in  their  nature.  It  appeals  to  reason 
and  analogy  that  the  Legislature  which  vests  them  with  this  power  ought  to 
have  some  control  over  the  body  which  exercises  its  functions  and  that  the 
same  power  in  the  State  which  elects  the  Legislature  ought  to  reserve  to 
itself  the  power  to  elect  an  organization  of  such  tremendous  and  gigantic 
influence. 

For  that  reason  I  am  going  to  propose  to  amend  it.  First  on  page  1,  line  6, 
after  the  word  "  be  "  strike  out  the  words  "  appointed  by  the  Governor  by 
and  with  the  advice  and  consent  of  the  Senate ",  and  insert  the  words 
"  elected  by  the  electors  of  the  respective  districts  at  the  general  election 
immediately  preceding  the  date  of  expiration  of  their  several  terms. 

Now,  I  am  by  no  means  wedded  to  that  proposition.  In  fact,  I  believe  more 
strongly  in  the  amendment  and  lean  more  strongly  to  the  amendment  which 
was  proposed  by  General  Wickersham  and  fortified  by  the  statements  of  Mr. 
Clinton,  except  that  I  believe  that  that  body  ought  to  be  elected  instead  of 
appointed. 

I  think,  pernaps,  it  is  a  mistake  to  freeze  into  the  Constitution  now  these 
bodies  in  their  present  form.  I  prefer  the  form  of  the  Wickersham  amend- 
ment as  to  giving  the  Legislature  the  right  to  difninish  the  size  of  these  com- 
missions or  the  number  of  districts  where  the  commissions  may  have  jurisdic- 
tion. I  think  the  Wickersham  form  as  an  amendment  would  be  preferable,  but 
I  believe  that,  and  I  hope  that  the  Convention  may  apply  the  same  principle 
with  respect  to  these  oflScers,  and  I  believe  that  the  consensus  of  opinion  of 
this  Convention  now  stands  for,  that  it  applies  with  respect  to  judicial 
offices.  The  Public  Service  Commission,  or  Commissions  now  have  judicial 
powers.  Is  it  not  absurd  to  have  the  Court  of  Appeals  elected  and  the  Supreme 
Court  judges  elected  and  reserve  to  the  Governor,  or  rather  impose  upon  the 
Governor  a  duty  and  a  responsibility  so  great  as  that  of  the  appointment  of 
bodies  who  have,  not  only  the  judicial  power  but  the  legislative  power  as  well. 

On  page  2,  my  amendment  proposes  to  strike  out  the  words,  "The  senate 
on  the  recommendation  of  the  governor  stating  the  groimds  on  which  removal 
is  recommended  ",  and  inserting  in  place  thereof,  the  following,  "  Concurrent 
resolution  of  both  Houses  of  the  Legislature  if  two-thirds  of  all  the  members 
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elected  to  each  House  concur  therein  ",  making  that  section  conform  to  Article 
VI,  Section  11,  of  tho  Constitution,  which  provides  for  the  removal  of  judges 
of  the  Court  of  Appeals  and  justices  of  the  Supreme  Court. 

Xow,  the  section  as  amended  would  read,  "  Any  commissioner  may  be  re- 
moved by  concurrent  resolution  of  both  Houses  of  the  legislature,  if  two-thirds 
of  all  the  members  elected  to  each  House  concur  therein  **. 

Now,  the  reason  why  I  advocate  that  amendment  is  this:  You  have,  as  I 
said,  provided  for  the  appointment  of  two  bodies  of  gigantic  powers  wielding 
tremendous  influence.  Now,  these  men  are  very  often  appointed,  I  have 
heard  it  said,  and  there  is  a  general  prevailing  opinion  that  it  is  true  —  that 
they  have  been  appointed  because  they  have  been  agreeable  to  certain  interests 
in  the  State.  Now,  if  those  interests  baneful  in  their  influence,  are  exercised, 
they  have  to  be  exercised  through  the  appointing  power,  namely :  the  Grovemor. 

Now,  how  absurd  it  is  to  expect  that  so  long  as  they  are  the  docile  tools 
of  the  powers  to  which  they  owe  their  appointment,  there  will  be  any  chance 
of  their  removal!  Analogy,  history,  logic  and  common-sense  all  dictate  that 
we  ought  to  have  a  Constitution  which  is  harmonious  in  all  its  parts,  applying 
the  same  philosophy  and  the  same  reasoning  to  each  separate  section  and 
article.  If  you  vest  the  Public  Service  Commissions  with  this  tremendous 
power,  give  them  judicial  powers  and  then  subject  them  to  the  same  method 
of  removal  that  you  do  the  judges  of  the  Court  of  Appeals  and  the  justices 
of  the  Supreme  Court. 

It  is  quite  reasonable  that  the  Legislature  should  have  this  power  of 
restraint  upon  a  body  or  bodies  which  arrogate  their  functions.  The  Legisla- 
ture gives  to  these  bodies  legislative  powers ;  ought  not  the  Legislature  to  have 
the  right  to  supervise  the  fair  and  just  exercise  of  those  powers  ?  Why  should 
not  the  Legislature  have  the  right  to  determine  whether  those  powers  are  prop- 
erly exercised? 

It  is  absurd  to  think  that  a  Public  Service  Commission  appointed  for  certain 
private  reasons  is  going  to  be  disturbed  in  the  tenure  of  its  office  by  a 
Governor  who  has  yielded  to  influences  in  their  appointment.  As  long  as  they 
are  docile  and  obedient,  they  are  going  to  hold  down  their  jobs  to  the  end 
of  their  terms.  The  only  possibility  of  removal  proceedings  being  instituted 
by  a  Grovernor  is  perhaps  on  the  change  of  an  administration  for  partisan 
purposes,  a  Governor  might  then  institute  removal  proceedings. 

Now,  if  we  are  going  to  treat  this  subject  in  a  sensible  and  philosophical 
way,  let  us  do  it  harmoniously  and  according  to  the  rules  of  analogy,  giving 
to  them  the  powers  of  the  Legislature  and  the  powers  of  the  courts  and  then 
subject  them  to  two  limitations:  First  of  all,  election  by  the  people  —  make 
them  responsible  to  the  people  and  not  to  an  instrument;  secondly,  if  they 
fail  to  administer  their  duties  properly,  permit  the  body  whose  functions 
they  usurp  and  arrogate  to  initiate  proceedings  for  their  removal. 

Mr.  Chairman,  I  hand  up  the  amendments  I  propose. 

Mr.  Clearwater  —  Mr.  Chairman. 

Mr.  A.  E.  Smith  —  Mr.  Chairman. 

The  Chairman  —  Judge  Clearwater. 

The  Secretary  —  By  Mr.  Griffin.  Page  1,  line  6,  strike  out  the  word  **  ap- 
pointed "  and  all  of  line  7  and  insert  in  place  thereof,  the  following :  "  elected 
by  the  electors  of  the  respective  districts  at  the  general  election  immediately 
preceding  the  date  of  expiration  of  their  several  terms". 
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Page  2,  line  11,  strike  out  the  words  ''the  Senate  on  the  recommendation 
of  the  Grovemor  stating  the  grounds  on  which  such  removal  is  recommended  ** 
and  insert  in  place  thereof  the  following :  "  concurrent  resolution  of  both 
houses  of  the  legislature  if  two-thirds  of  all  the  members  elected  to  each 
house  concur  therewith". 

Mr.  Clearwater  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Clearwater. 

Mr.  Clearwater  —  Of  all  the  propositions  before  the  House,  the  suggested 
amendment  of  the  gentleman  from  New  York,  Mr.  Wickersham,  strikes  me  as 
being  far  the  most  advisable  for  adoption  by  the  committee  and  the  Con- 
vention. 

I  have,  however,  very  grave  doubt  as  to  the  wisdom  of  making  the  public 
service  commissions  constitutional  bodies.  Everybody  admits  that  there  must 
be  some  supervision  of  public  utilities.  It  is  absolutely  imperative  in  this 
stage  of  our  civilization  that  the  State  and  the  republic  should  supervise,  to 
some  extent  at  least,  the  action  of  these  large  public  service  corporations.  It 
is  unnecessary  to  discuss  the  Interstate  Commerce  Commission.  If  its 
actions  were  up  for  discussion,  very  much  might  be  said  in  criticism  of  its 
actions.  I  have  long  doubted  whether  the  experimental  stage  of  the  activi- 
ties of  public  service  commissions  had  so  far  passed  that  it  was  wise  to  make 
them  constitutional,  irremovable  bodies.  As  Mr.  Hale,  the  chairman  of  the 
Public  Utilities  Committee,  very  well  said,  their  duties  are  largely  quasi- 
legislative;  they  are  inquisitorial;  they  are  investigative;*  they  are  executive 
and  also  they  are  judicial.  Never  in  the  history  of  our  civilization  have  so 
many  diverse  and  distinctive  functions  been  united  in  any  body  as  in  these 
public  service  commissions. 

I  think  it  very  inadvisable,  sir,  to  adopt  the  proposed  amendment  sub- 
mitted by  the  Committee  on  Public  Utilities,  which  provides :  "  The  existing 
public  service  commissions  are  continued  and  the  commissioners  now  in 
office  shall  hold  their  offices  until  the  expiration  of  their  terms.  *  *  « 
Each  commission  shall  have  the  jurisdiction,  powers  and  duties  it  now  has, 
but  nothing  herein  contained  shall  prevent  the  Legislature  from  enacting  laws 
not  inconsistent  with  this  section  ".  If  this  amendment  be  adopted  by*  the 
Convention  and  by  the  people,  it  would  be  entirely  beyond  the  power  of  the 
Legislature  to  deprive  the  public  service  commissions  of  any  of  the  functions 
which  they  now  possess.  As  I  have  stated,  and  as  I  think  must  be  apparent 
to  every  reasonable  man,  the  exercise  of  those  functions  as  they  are  now  ex- 
ercised is  experimental  and  we  have  not  as  yet  thoroughly  tested  their  advisa- 
bility and  their  necessity. 

If  they  are  to  be  made  a  constitutional  body  or  constitutional  bodies,  the 
amendment  suggested  by  Mr.  Wickersham  is  far  more  elastic,  far  more  capa- 
ble of  adjustment  to  the  demands  for  the  necessities  or  exigencies  of  the 
future  than  is  the  one  suggested  by  the  committee.  Mr.  Wickersham's  amend- 
ment says,  "  There  shall  be  one  or  more  public  service  commissions ".  I 
entirely  agree  with  the  gentleman  from  Erie,  Mr.  Clinton,  and  with  Mr. 
Wickersham  that  there  may  be  very  grave  doubt  whether  within  the  next 
twenty  years  we  shall  need  more  than  one  public  service  commission  with 
these  vast,  encyclopedic  powers  that  they  now  possess.  Mr.  Wickersham 
suggests  that  the  commissioners  shall  be  appointed  by  the  Governor  by  and 
with  the  advice  and  consent  of  the  Senate  and  shall  hold  office  for  five  years. 
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Here  is  the  wise  provision  of  the  Wickersham  amendment:  "Until  the  Leg- 
islature shall  otherwise  provide,  the  existing  commissioners  are  continued 
with  the  jurisdiction  and  powers  at  present  enjoyed  by  them  ",  Now,  if  we 
make  them  constitutional  officers,  I  suppose  that  we  ought  for  the  time  being 
to  continue  the  powers  that  they  now  possess,  but  I  think  it  will  be  very 
hazardous  to  write  into  the  Constitution  beyond  the  peradventure  of  change 
by  the  Legislaiture  that  they  shall  possess  those  powers  and  exercise  those 
functions  for  the  next  twenty  years,  because,  mark  you,  sir,  if  the  provision 
gets  into  the  Constitution,  to  be  adopted  by  the  people  at  the  coming  elec- 
tion, it  will  never  be  removed  during  the  twenty  years  of  its  probable  exis- 
tence. 

The  Wickersham  amendment  would  authorize  the  Legislature,  if  it  came  to 
pass  that  some  of  the  functions,  some  of  the  powers  to-day  exercised  by  the 
Commission  —  if  it  were  not  for  the  restrictions  of  parliamentary  usage  I 
would  say  some  of  those  usurped  by  the  Commission  —  to  change,  to  modify, 
to  meet  new  conditions  —  a  most  important  thing  in  dealing  with  public 
service  corporations. 

Why,  sir,  I  am  not  at  all  certain  but  that  we  are  upon  the  eve  of  a  great 
change  in  the  motive  power  which  in  the  future  will  propel  these  —  furnish 
power  for  the  operation  of  these  large  public  service  corporations  which  would 
require  perhaps  an  entire  change  of  function  and  of  power.  It  might  be  diffi- 
cult to  procure,  if  the  recommendation  of  the  committee  becomes  a  constitu- 
tional provision.  I  recommend  to  the  very  careful  consideration  of  the  dele- 
gate, not  only  the  wisdom  but  the  importance  of  making  such  constitutional 
provision  as  may  be  adopted  flexible  and  elastic.  We  are  really  in  a  state  of 
flotsam  over  all  this  matter.  As  Mr.  Hale  very  truly  said,  only  thirteen  of 
the  forty-eight  States  of  this  Union  have  public  service  commissions  — 

Mr.  Wickersham  —  Oh,  no.  Mr.  Chairman,  will  the  gentleman  yield? 
Twenty-six  out  of  forty-eight,  according  to  the  last  count.  I  think  I  am 
right.  Judge  Hale? 

Mr.  Clearwater  —  I  misunderstood. 

Mr.  Hale  —  All  States  but  two.     Forty-six  States. 

Mr.  Wickersham  —  There  are  commissions  in  forty-six  States,  and  in 
twenty-six  of  them  the  commissions  are  appointed  by  the  Governor  or  by  some 
similar  authority. 

Mr.  Clearwater  —  Do  I  understand  in  the  rest  they  are  constitutional 
bodies  ? 

Mr.  Hale  —  In  thirteen  they  are  in  the  Constitution,  but  in  forty-six  they 
are  in  the  law. 

Mr.  Clearwater  —  But  they  are  —  in  only  thirteen  States  they  are  constitu- 
tional bodies? 

Mr.  Hale  —  Yes.  I  would  like  to  make  my  answer  complete,  Mr.  Chairman. 
They  are  in  the  Constitution  of  every  State  that  has  had  a  constitutional 
convention  in  the  last  ten  or  twelve  years. 

Mr.  Clearwater  —  So  I  imderstood  you,  sir.  All  the  States  in  the  Union 
have  provisions  for  amending  their  Constitutions.  Peradventure  they  see  the 
necessity  of  making  the  public  service  commission  a  constitutional  body. 
Therefore  it  is  true,  as  I  either  stated  or  intended  to  state  —  perhaps  owing 
to  the  imperfections  of  my  English  I  did  not  clearly  indicate  what  I  had  in 
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my  mind  —  in  only  thirteen  of  the  States,  of  the  forty-eight  States  are  public 
service  cammissions  constitutional  bodies.  I  suppose  the  inference  which 
Judge  Hale  desires  the  Convention  to  draw  from  the  fact  that  in  all  of  the 
states  which  have  held  constitutional  conventions  since  the  organization  of 
public  service  commissions,  the  public  service  commissions  have  been  made 
constitutional  bodies  —  I  presume  he  means  us  to  believe  or  infer  or  conclude 
that  just  as  fast  as  the  other  States  come  along  with  their  constituti<mal 
conventions,  they  will  make  these  public  service  commissions  constitutional 
bodies.  That  does  not  follow,  either  as  a  legitimate  or  a  speculative  con- 
clusion. That  is  merely  the  imagination  of  the  advocate,  of  the  optimist. 
It  does  not  by  any  necessity  follow  as  a  matter  of  necessity  or  of  reason. 

Now,  as  to  the  amendment  of  Mr.  Kirby,  I  confess  that  I  have  long, — 
shall  I  say  been  disturbed?  Let  me  say  perturbed  by  the  fact  that  these 
public  service  commissioners  receive  a  larger  compensation  than  a  Justice 
of  the  Supreme  Court  residing  outside  of  the  city  of  New  York,  Judges  of 
the  Court  of  Appeals,  and  Governor  of  the  State. 

Far  be  it  from  me,  sir,  who  am  an  advocate  of  liberal  compensation  for 
services  rendered,  to  say  that  the  compensation  is  too  high,  and  yet,  I  am  not 
at  all  certain  that  Mr.  Kirby  is  right  when  he  says  that  it  is  disproportionate. 
That,  however,  is  a  minor  matter,  a  matter  of  comparative  insignificance. 
I  have  no  objection  to  their  receiving  $15,000  a  year,  and  I  think  $15,000  a 
year  for  the  service  is  not  a  very  large  compensation  for  a  competent  man  in 
such  a  field  of  endeavor  for  the  State. 

But,  I  wish  again  to  commend  to  the  careful  consideration  of  the  Com- 
mittee, first,  the  question  whether  it  is  advisable  to  make  them  constitutional 
bodies,  and,  second,  the  very  great  doubt  of  adopting  the  amendment  reported 
by  the  Committee  on  Public  Utilities. 

Mr.  A.  E.  Smith  —  Mr.  Chairman. 

Mr.  Blauvelt  —  Mr.  Chairman. 

The  Chairman  —  Mr.  A.  E.  Smith  is  recognized. 

Mr.  Blauvelt  —  Mr.  Chairman,  I  would  like  to  ask  Judge  Clearwater  a  ques- 
tion.    Will  you  yield  for  a  question? 

The  Chairman  —  Will  the  gentleman  yield  to  the  delegate  for  a  question  ? 

Mr.  Clearwater  —  Yes,  I  have  finished. 

Mr.  Blauvelt — Where  is  there  any  limitation  in  the  committee's  report  to 
increase  or  diminish  the  power,  duties,  or  jurisdiction  of  the  commission? 
You  read  but  a  portion  of  the  sentence. 

Mr.  Clearwater  —  Well,  I  only  read  a  portion  of  the  sentence,  because  in 
the  interest  of  compression  and  in  my  confident  belief  that  every  member  of 
the  Convention,  at  least  can  read,  if  he  cannot  hear. 

Let  me  read  it  all :  "  Each  commission  shall  have  the  jurisdiction,  powers 
and  duties  it  now  has,  but  nothing  herein  contained  shall  prevent  the  legisla- 
ture from  enacting  laws  not  inconsistent  with  this  section."  Such  jurisdiction, 
powers  and  duties,  "  except  that  the  legislature  shall  not  enact  any  law  pre- 
scribing a  rate  or  charge  or  a  standard  of  service,  equipment  or  operation  for 
any  public  utility  until  after  it  has  received  from  one  of  the  commissions  a 
report  thereon  made  after  investigation  and  hearing,  at  which  interested 
parties  may  introduce  evidence,  until  after  the  expiration  of  such  time  follow- 
ing a  request  for  such  report  as  may  be  prescribed  by  law." 


2180 

What  I  said,  Senator  Blauvelt,  and  Mr.  Chairman,  and  what  I  repeat,  is, 
that  if  this  amendment  were  adopted  the  Legislature  could  not  constitutionally 
enact  any  law  inconsistent  with  the  exercise  of  the  powers  which  the  act  itself 
could  confer  upon  the  public  service  commission,  and  what  is  that  power? 
The  jurisdiction,  powers  and  duties  which  they  now  have,  whereas,  the 
Wickersham  amendment  contains  no  such  limitation  as  that.  **  Until  the  legis- 
lature shall  otherwise  provide",  giving  the  Legislature  ample  power  abso- 
lutely to  change  the  power  or  duty,  and  the  method  and  the  character  of  their 
discharge,  of  the  public  service  commissions. 

So  that  my  distinguished  friend.  Senator  Blauvelt,  who  is  such  an  expe- 
rienced legislator,  can  certainly  comprehend  the  distinction  between  the  lan- 
guage of  the  report  of  the  committee  and  the  language  used  by  Mr.  Wicker- 
sham in  the  amendment  which  he  has  suggested. 

Mr.  Quigg  —  Mr.  Chairman,  will  Judge  Clearwater  yield  to  me  for  one 
question  ? 

The  Chairman  —  Will  the  gentleman  yield  to  Mr.  Quigg  for  a  question? 

Mr.  Clearwater  —  Yes. 

Mr.  Quigg  —  I  want  to  call  your  attention  to  a  provision  of  this  bill  as  to 
what  it  means. 

Mr.  Clearwater  —  I  beg  your  pardon  ? 

Mr.  Quigg  —  I  want  to  call  your  attention  to  a  provision  of  this  bill  and 
ask  you  what  you  think  it  means :  "  Their  successors  shall  be  appointed  and 
their  terms  of  office  shall  be  five  years,  the  present  commissioners  holding  office 
until  the  expiration  of  their  terms." 

So  that  it  would  appear  from  the  Committee's  bill  persons  can  come  into 
office  on  odd  terms.  Then  the  final  provision  is  the  salaries  of  the  commis- 
sioners shall  not  be  diminished  during  their  respective  terms.  Do  you  under- 
stand that  to  mean  that  if  the  Legislature  should  change  the  salary  at  any 
time  there  might  be  commissioners  serving  for  fifteen  thousand  dollars,  other 
commissioners  serving  at  ten  thousand  dollars  and  other  commissioners 
serving  possibly  at  five  thousand  dollars? 

Mr.  Clearwater —- Mr.  Quigg,  I  think  at  first  blush  —  I  never  gave  it  any 
thought  at  all  imtil  you  addressed  your  question  to  me  —  but  I  should  think 
at  first  blush  that  the  condition  of  which  you  speak  might  exist.  Yes;  that 
is  my  offhand  answer  to  your  question. 

Mr.  A.  E.  Smith  —  Mr.  Chairman,  one  of  the  delegates  asked  the  question 
what  the  cost  of  the  Public  Service  Commissions  was.  The  appropriations  made 
at  the  end  of  the  fiscal  year,  September  30,  1914,  the  total  appropriations  made 
by  the  State,  were  $591,720.90,  but  that  does  not  include  the  expenses  of  the 
New  York  commission,  because  under  the  statute  the  State  only  pays  the 
salary  of  the  commissioners  in  New  York  and  the  secretary,  and  I  believe  the 
counsel  and  the  rest  of  the  expenses  — 

Mr.  Wickersham  —  Does  that  include  the  expense  of  the  engineering  force 
in  New  York  in  connection  with  the  subways? 

Mr.  A.  E.  Smith  —  No,  no;  I  was  just  going  to  get  to  that.  That 
includes  the  whole  expense  of  the  First  District,  and  the  salary  of  the 
Secretary  and  the  counsel,  and  all  the  rest  of  the  expenses  in  New  York  city, 
that  is  for  the  salaries  for  all  of  the  employees,  the  engineering  force,  rent 
of  offices,  printing,  everything  that  enters  into  the  cost  of  that  commission, 
is  paid  for  by  the  city  of  New  York  and  it  rims  to  something  over  a  million 
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and  a  half  dollars  a  year  —  almost  three  times  the  cost  of  both  commissions 
to  the  people  of  all  the  State. 

However,  there  was  a  reason  given  for  that  at  the  time  of  the  enactment 
of  the  Public  Service  Commissions  Law  which  I  will  get  at  in  a  few  moments. 

Now  I  believe  that  as  a  matter  of  policy  this  State  is  probably  committed 
to  the  idea  that  regulation  of  rates  and  the  fixing  of  the  standard  and 
character  of  service  to  be  rendered  to  the  people  by  public  service  corporations 
is  a  matter  of  State  concern,  and  of  State  control,  and  I  think  further  that 
the  people  would  probably  be  satisfied  to  say  that  that  should  be  exercised  by 
the  commissions  with  a  delegation  of  power  from  the  Legislature.  But  I 
am  not  prepared  to  say  that  it  is  the  opinion  of  the  people  or  of  a  majority, 
that  the  double-headed  commission  should  be  continued  as  now  organized. 
In  other  words,  the  Constitution  should  contain  no  provision  that  would 
prevent  the  Legislature  at  any  future  time  from  reducing  that  to  one  com- 
mission and  taking  away  from  the  New  York  commission  the  duties  which  at 
some  future  time  would  not  be  consistent  with  the  idea  of  a  State  Public 
Service  Commission  for  the  regulation  of  rates,  and  fixing  of  standards  of 
service. 

Now  the  reason  for  the  Public  Service  Commission  act  briefly,  was  this:  In 
1905,  a  resolution  passed  both  Houses  of  the  Legislature  creating  a  conmiis- 
sion  to  inquire  into  the  cost  of  manufacturing  and  distributing  gas  in  the 
city  of  New  York.  That  commission  was  organized  with  Senator  Stevens  as 
its  chairman.  The  commission  retained  the  man  who  was  afterwards  Gov- 
ernor, Governor  Hughes,  as  counsel.  It  brought  in  a  number  of  recommenda- 
tions. Among  them  was  the  creation  of  a  commission  to  hereafter  inquire 
into  the  cost  of  manufacture  and  distribution  of  gas  and  electrical  energy  in 
all  the  cities,  towns  and  villages  of  the  State,  and  it  proposed  to  confer  upon 
that  commission  broad  powers  of  rate-making.  It  also  brought  in  a  proposal, 
in  the  light  of  investigation  made  into  the  question,  asking  the  Legislature 
itself  to  fix  the  price  of  gas  in  the  city  of  New  York  at  eighty  cents,  the 
committee  believing  that  the  investigation  they  made  warranted  such  legis- 
lative action. 

The  Le*?islature  however,  created  the  commission  and  failed  to  pass  a  bill 
fixing  the  price  of  gas  at  eighty  cents.  Of  course  it  is  needless  to  say  that 
that  created  a  great  deal  of  dissatisfaction  in  the  city  of  New  York.  Then 
there  came  up  year  after  year,  a  persistent  demand  for  the  enactment  of 
legislation  providing  for  a  uniform  rate  of  fare  on  the  steam  railroads  of  the 
State  at  two  cents  a  mile.  It  was  urged  when  the  bill  was  introduced  in 
both  Houses  that  the  great  force  behind  it  was  the  traveling  salesmen,  the 
travelers  of  the  State. 

In  1905,  there  was  such  wide-spread  dissatisfaction  in  the  city  of  New  York 
particularly  with  the  Transit  Commission,  because  of  what  was  known  at 
that  time  above  all  others  as  the  great  bridge  crush  in  the  evening  (supple- 
mented by  the  feeling  of  dissatisfaction  the  people  had  at  the  failure  of  the 
Legislature  to  pass  the  gas  rate) ,  by  a  very  narrow  margin,  a  margin  of  some 
twenty-five  hundred  or  twenty-six  hundred  votes,  the  people  of  the  city  of 
New  York  came  that  close  to  ratifying  a  declaration  of  political  principle 
that  called  for  the  optional  municipal  ownership  of  all  public  utilities.  Con- 
sequently in  1906,  there  was  introduced  in  the  Legislature  by  Senator  Grady 
in  the  Senate,  and  the  then  minority  leader  of  the  Assembly,  I  believe,  Mr. 
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Palmer  of  Schoharie  county,  a  bill  creating  a  Public  Service  Gommifision  to 
do  the  very  things  the  Gommifision  was  afterward  given  power  to  do  by 
enactment  a  year  later.  That  bill  failed  of  enactment  and  Governor  Hughes, 
when  he  came  into  office  on  January  1,  1907,  decided  that  he  would  make 
the  one  great  constructive  piece  of  legislation  upon  which  he  was  to  base  his 
record  for  the  first  year,  the  so-called  Public  Service  Gommission  act.  It 
was  agreed  at  the  time  by  its  friends  in  this  House  and  in  the  Senate  that 
it  was  an  experiment.  Just  how  far  it  would  go  to  relieve  the  situation 
complained  of  throughout  the  State  nobody  was  prepared  to  say.  While  it 
was  drawn  with  the  greatest  possible  care,  while  the  best  minds  in  the  State 
interested  in  such  legislation  gave  their  best  time  and  their  best  thought 
to  it,  it  was,  nevertheless,  through  or  right  down  to  a  year  or  two  ago, 
found  to  be  defective  in  some  of  its  very  vital  points,  which  defects  have 
from  time  to  time  been  cured  by  the  Legislature  as  rapidly  as  the  courts 
pointed  them  out  in  the  bill.  Now  at  the  time  of  the  creation  of  the 
commission,  the  reason  for  the  double  commission  was  this:  New  York  city 
had  begun  the  construction  of  underground  railroads.  For  a  great  many 
years  there  was  a  very  grave  question  as  to  whether  that  plan  was  feasible 
or  not.  The  first  subway  planned  and  constructed  under  the  direction  of  the 
old  Rapid  Transit  Gommission  which  was  a  special  commission  created  by 
act  of  the  Legislature,  in  which  act  the  names  of  the  commission  were  con- 
tained, proved  that  it  wag*  entirely  feasible  to  tunnel  imder  the  rivers  and 
burrow  through  the  city  of  New  York  for  underground  rapid  transit.  The 
dissatisfaction  that  the  people  found  with  that  was  as  soon  as  it  had  been 
demonstrated  that  it  could  be  done  there  was  not  speed  enough,  there  was  not 
action  enough  to  satisfy  them  in  the  construction  of  more  subways,  so  that 
shortly  after  the  first  subway  was  constructed  it  not  only  became  very  crowded 
itself,  but  the  population  grew  so  quickly  that  it  failed  in  its  original  pur- 
pose. It  did  not  relieve  the  other  lines  of  travel  one  single  bit  because  the 
relief  was  not  speedy  enough,  so  that  a  general  system  of  underground  rapid 
transit  was  in  contemplation.  It  was  agreed  that  that  was  purely  a  city 
function;  but  inasmuch  as  the  Public  Service  Gommission  Law  in  its  entirety 
was  an  experiment,  it  was  deemed  advisable  to  make  the  double  commission 
one  commission,  with  jurisdiction  throughout  the  rest  of  the  State  and  one 
in  New  York  city,  and  to  turn  over  to  the  New  York  city  commission  not  only 
supervisory  power  over  the  public  utility  corporations  as  to  character  of 
service  and  rates,  but  also  the  construction  and  financiering  of  the  new  and 
proposed  subway  routes,  so  that  we  find  by  the  recent  investigation  made  by 
a  legislative  committee  that  eighty- five  per  cent,  of  the  annual  expenses  of  the 
New  York  Gity  Public  Service  Gommission  is  devoted  to  the  construction  of 
new  subways,  and,  from  a  personal  experience,  it  must  be  obvious  to  the 
delegates  in  the  Gonvention  that  eighty-five  per  cent,  of  all  of  the  work, 
probably,  and  labor  performed  by  that  commission,  commissioners  and  sub- 
ordinates alike,  are  devoted  to  the  construction  of  new  subways. 

Now  that  cannot  go  on  very  long. 

And  the  end  of  1914,  one  hundred  and  twenty-five  million  dollars  was  spent 
of  the  total  three  hundred  and  thirty  million  dollars  that  it  is  estimated 
the  whole  system  will  cost  and  sixty-nine  of  the  eighty-three  contracts  have 
been  let  and  are  under  operation,  so  that  it  is  safe  to  say  that  at  the  end  of 
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another  two  or  three  or  not  longer  than  five  years,  eighty-five  per  cent,  of  the 
work  and  labor  of  the  commission  in  the  first  district  will  be  taken  away 
from  it  because  the  subways  will  be  completed. 

It  must  be  obvious  that  the  regulation  as  to  the  rates  of  public  service 
corporations  in  the  city  of  New  York  could  not  possibly  require  as  many 
commissioners  and  as  much  time  as  does  the  rest  of  the  State.  We  provide 
now  for  five  commissioners  to  look  into  the  conditions  in  every  town,  city 
and  village  in  the  whole  State,  where  five  in  New  York,  after  the  subways 
are  finished  will  have  to  look  into  but  that  single  section. 

So  that  their  time  now  is  almost  entirely  occupied  by  the  work  of  construc- 
tion, and  on  the  very  face  of  it  it  must  be  apparent  that  the  work  of  regu- 
lation, when  there  are  so  few  companies  to  regulate  and  so  few  companies  to 
investigate,  must  be, —  it  must  be  very  easily  seen  that  that  is  not  as  large 
a  duty  as  the  up-State  commission  would  have  where  they  have  varying  con- 
ditions in  different  cities  and  different  companies  operating  entirely  and 
wholly  apart,  and  performing  a  different  kind  of  service  for  a  different  locality 
and  for  a  different  people  entirely. 

So  that  my  point  is,  that  if  we  now  fix  the  Constitution  so  that  we  have 
got  to  have  these  two  commissions,  it  may.  work  a  very  great  injustice  to  the 
city  of  New  York,  because  if  we  are  to  continue  the  regulation  of  rates  and 
the  character  of  service  as  a  State  policy  it  should  be  done  for  the  city  of 
New  York  without  cost  to  the  city,  just  the  same  as  it  is  done  now  for 
Buffalo  and  Syracuse  and  Rochester  and  Utica  and  Albany  and  the  other 
cities,  without  any  direct  cost  to  their  taxpayers. 

And  it  will  only  be  right  and  proper  that  that  part  of  the  management 
and  control  of  the  subways,  which  might  be  caUed  the  fiscal  business,  should 
be  turned  over  to  the  city  authorities. 

Now  — 

Mr.  Schurman  —  Will  the  gentleman  yield  for  a  question? 

Mr.  A.  E.  Smith  —  Yes. 

Mr.  Schurman  —  Do  I  imderstand  that  with  the  completion  of  this  con- 
struction work  the  city  of  New  York  would  pay  but  15  per  cent,  of  what 
it  now  costs,  under  the  activities  of  the  commission? 

Mr.  A.  E.  Smith— About  15  per  cent  of  its  $1,800,000  is  to  go  to  the  rate 
making,  to  investigations,  so  to  speak,  yes;  and,  of  course,  it  will  save  all 
these  engineering  costs. 

Mr.  Schurman  —  Because  the  work  will  have  been  completed? 

Mr.  A.  E.  Smith  —  Because  the  work  will  have  been  completed. 

Mr.  Wickersham  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  question  ? 

Mr.  A.  E.  Smith  — Yes. 

Mr.  Wickersham  —  I  understood  the  gentleman's  reference  to  be  to  the  ex- 
pense of  the  commission  in  the  first  district  and  about  85  per  cent,  of  the 
expenses  of  that  commission  are  devoted  to  this  work  of  construction, 
to  which  the  gentleman  has  referred. 

Mr.  A.  E.  Smith  —  That  is  right. 

Now,  on  page  2,  I  believe  that  to  be  a  mistake.  It  is  going  to,  on  its  face, 
look  ridiculous  to  the  people  of  this  State, —  to  say  the  least  about  it,  it  would 
look  ridiculous.  In  effect  it  is  this:  the  Legislature  is  by  that  prevented  from 
exercising  a  function  that  it  has  the  power  to  delegate  to  another  agency,  and 
makes  legislative  action  dependent  upon  its  own  creature  before  it  can  operate. 
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Now,  I  think  that  is  rather  ridiculous.    I  say, — 

Mr.  Wagner  —  Mr.  Chairman,  does  the  gentleman  yield? 

Mr.  A.  E.  Smith  —  Yes. 

Mr.  Wagner  —  In  this  proposal  it  is  no  longer  the  delegated  power,  as  I 
understand  it,  but  hereafter  it  shall  be  an  independent  function  of  the  public 
service  commission,  or  a  concurrent  function  with  the  Legislature,  to  fix  rates, 
because  this  bill  provides  that  each  commission  shall  have  the  jurisdiction, 
powers  and  duties  it  now  has. 

Mr.  A.  E.  Smith  —  Yes,  but  the  Legislature  may  at  some  future  time  de- 
cide to  bring  under  its  operations  things  not  already  there. 

Mr.  Wagner  —  Will  the  gentleman  yield? 

Mr.  Schurman  —  Mr.  Chairman,  will  the  gentleman  yield  ? 

The  Chairman  —  Will  the  gentleman  yield  to  Mr.  Wagner  ? 

Mr.  A.  E.  Smith  —  Yes. 

Mr.  Wagner  —  I  did  not  mean  to  ask  that  question  for  the  purpose  of 
opposing  you,  for  I  am  with  you,  but  I  wanted  to  bring  out  what  in  your 
opinion  this  proposal  is  doing,  in  giving  absolute  power  to  the  public  service 
commissions  of  fixing  rates  as  a  concurrent  function  with  the  Legislature. 

Mr.  A.  E.  Smith  —  Yes,  and  I  want  to  say, — 

Mr.  Wagner  —  Without  interference  by  the  Legislature,  or  independent  of 
the  Legislature. 

Mr.  Schurman  —  Mr.  Chairman,  will  the  gentleman  yield  for  a  question? 

Mr.  Smith  — Yes. 

Mr.  Schurman  —  I  wanted  to  ask  Mr.  iSmith  what  he  referred  to  on  page  2, 
as  I  was  imable  to  follow  his  argument. 

Mr.  A.  E.  Smith  —  Beginning  on  line  12  of  page  1,  it  says  in  fixing  the 
jurisdiction  and  power  and  duties  of  the  commission :  "  Except  that  the  Legis- 
lature shall  not  enact  any  law  prescribing  a  rate  or  charge  or  a  standard 
of  service,  equipment  or  operation  for  any  public  utility  until  after  it  has 
received  from  one  of  the  commission  a  report  thereon,  made  after  investiga- 
tion '*,  and  so  forth. 

Mr.  Schurman  —  I  thank  you. 

Mr.  A.  E.  Smith  —  Now,  I  see  the  point  of  the  question  by  Senator  Wagner. 
But,  I  want  to  go  a  step  further  and  say  that  all  public  service  corporations 
in  this  State  are  not  now  under  the  public  service  commissions.  The  private 
water  companies,  for  instance,  are  not  supervised  by  the  public  service  com- 
missions. 

Now,  should  the  Legislature  at  any  future  time  decide  to  give  that  juris- 
diction to  the  commission,  under  this  proposal  they  would  delegate  to  the 
commission  the  power  of  regulating  the  rates  of  water,  something  they  would 
not  have  the  power  to  exercise  themselves,  after  that  amendment,  without  the 
concurrence  of  the  body  which  is  their  own  creature  and  their  own  agent. 

Now,  another  point  about  it.  I  believe  in  the  policy  of  regulation  by  com- 
mission. I  think  that  it  is  entirely  wrong  for  the  Legislature  to  be  passing 
rate-making  bills,  because  that  cannot  be  done  with  any  degree  of  knowledge 
about  the  subject,  unless  after  long  and  exhaustive  legislative  investigations, 
and  that  is  extremely  costly  and  should  be  done  away  with  in  view  of  the 
fact  that  there  is  maintained  a  permanent  staff,  a  permanent  organization, 


2185 

to  carry  this  work  on  continuously  through  the  year  and  he  ready  to  submit 
that  information  to  any  State  body  that  requires  it  at  any  time. 

But,  no  very  great  progress  in  rate  fixing  has  been  made  by  these  com- 
missions.   Let  us  have  that  pretty  clear  in  our  minds. 

The  only  great  benefit  that  the  people  can  point  to  as  having  received  from 
the  upstate  commission  is  the  reduction  of  telephone  rates,  and  let  us  see 
how  that  was  brought  about.  That  cost  the  State,  independent  of  its  appro- 
priations for  salaries  and  maintenance, —  it  cost  the  iState  a  hundred  odd 
thousand  dollars,  and  why? 

When  an  attempt  was  made  to  pass  a  bill  fixing  these  rates,  a  resolution" 
was  offered  in  this  House  and  concurred  in  by  the  Senate  calling  upon  the 
Public  Service  Commission  for  the  necessary  information  upon  which  the 
Legislature  may  base  its  action,  and  the  reply  obtained  from  the  Public  Serv- 
ice Commission  was  that  its  working  force  was  entirely  inadequate  to  supply 
that  information. 

That  did  not  argue  very  well  for  the  system;  did  not  argue  very  well  for 
commission  control,  when  that  commission  was  itself  obliged  to  admit  that 
they  were  unable  to  produce  the  one  great  thing  for  which  they  were  organized, 
the  information,  after  proper  investigation,  for  action  as  to  rates.  So  that 
there  may  come  a  time  when  the  Legislature  may  for  reasons  that  we  are 
unable  to  see  to-day  desire  to  enact  as  a  matter  of  law  a  fixed  rate.  Now, 
what  do  I  mean  by  that?  I  mean  this.  In  the  case  of  the  telephone  company 
no  resistance  came  from  the  company,  but  had  the  company  resisted  in  a 
review  of  the  Commission's  action,  they  would  be  allowed  to  test  the  reason- 
ableness of  that  order.  The  power  should  be  left  in  the  Legislature  that 
where  there  is  no  question  about  that,  this  branch  of  the  government  should 
have  the  right  to  say  that  is  the  law  of  the  State,  without  going  to  any  other 
body  or  any  other  commission  but  this  Legislature,  but  if  the  Legislature  is 
entirely  satisfied,  that  it  should  be  enacted,  so  that  the  appeal  could  only  be 
had  on  the  groimd  that  it  confiscated  their  property. 

Now,  of  course,  by  the  actual  wording  of  that  provision,  you  can  very 
readily  imderstand  —  well,  I  was  going  to  say  it  was  designed;  I  will  take 
that  back;  I  will  say  it  was  not  designed  —  but  it  will  in  effect  stop  all  rate 
regulation  by  the  Legislature.  And  if  you  want  to  do  that,  you  might  just 
as  well  say  so  and  do  it,  so  that  the  people  of  the  State  will  understand 
definitely  that  it  is  not  the  duty  of  an  Assemblyman  or  a  Senator  to  try 
to  get  them  cheap  railroad  fares,  or  cheaper  gas  or  cheaper  electricity.  Have 
it  in  black  and  white  so  that  a  constituency,  wherever  it  may  be  in  the  State, 
when  it  meets  in  caucus  or  convention,  or  whatever  you  care  to  call  it,  to 
nominate  Brown  or  Jones  or  Smith  for  Senator  or  member  of  the  Assembly, 
they  won't  pass  a  resolution  that  night  that  the  first  thing  he  must  do  is  to 
get  cheaper  gas  for  the  taxpayers  of  some  ward  or  the  taxpayers  of  his  city. 
Put  it  right  in  there,  and  it  will  be  plain  and  everybody  will  understand  it; 
but  this  will  have  the  same  effect,  because  if  you  read  it,  it  cannot  pass  any 
law  fixing  any  rate  or  prescribing  any  standard  of  service  until  it  has  re- 
ceived from  one  of  the  commissions  a  report  thereon,  made  after  an  investi- 
gation and  hearing  at  which  interested  parties  may  introduce  evidence.  Now 
how  long  do  you  suppose  that  will  take?  Without  appropriations,  according 
to  the  Public  Service  Commission  itself,  in  the  telephone  case,  twenty-two 
years. 
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Mr.  Blauvelt  —  Mr.  Chairman,  will  the  gentleman  yield? 

Mr.  A.  E.  Smith  —  Yes,  sir. 

Mr.  Blauvelt  —  **or  until  after  the  expiration  of  such  time  following  the 
request  for  such  report  as  may  be  prescribed  by  law." 

Mr.  A.  E.  Smith  —  How  can  you  prescribe  that  by  law  ? 

Mr.  Blauvelt  —  The  Legislature. 

Mr.  A.  E.  Smith  —  Why,  you  don't  believe  they  will  ever  pass  a  bill  here 
that  they  must  do  it  in  thirty  days  or  sixty  days? 

Mr.  Blauvelt — A  reasonable  time. 

Mr.  A.  E.  Smith  —  A  reasonable  time?  Well,  you  can't  get  it  over  ninety 
days  and  have  the  Legislature  in  session  to  deal  with  the  report.  That  would 
be  all  right  if  we  adopted  Mr.  Hinman's  suggestion  of  monthly  sessions  of  the 
Legislature,  but  if  the  Legislature  of  19 15  is  going  to  adjourn  on  the  third 
of  May  and  not  coming  back  any  more,  what  good  is  all  this?  What  time  can 
you  possibly  fix  that  you  can  say  will  be  a  reasonable  time,  in  view  of  the 
fact  that  one  of  the  commissioners  himself  is  on  record  in  reply  to  a  resolu- 
tion here  as  saying  that  with  the  appropriations  they  have,  it  would  take  22 
years  to  estimate  the  actual  value  of  all  the  property  used  in  the  telephone 
business?  I  say  it  does  not  mean  anything.  It  is  an  unnecessary  hobble  on 
the  Legislature.  And  what  will  be  the  result  of  it?  The  legislator  that  is 
ambitious  to  get  cheaper  gas  for  the  community  that  he  lives  in,  cheaper 
electric  light  for  the  community  that  he  lives  in,  is  not  only  going  to  have 
the  bill  as  he  now  has  it,  but  he  will  have  the  resolution  calling  upon  the 
commission  to  supply  the  Legislature  immediately  with  all  this  information 
in  a  time  to  be  prescribed  by  law. 

Mr.  F.  L.  Yoimg  —  Mr.  Chairman. 

The  Chairman  —  Will  the  gentleman  yield  ? 

Mr.  A.  E.  Smith  —  Yes. 

Mr.  F.  L.  Young  —  Will  you  state  whether  you  think  it  would  be  undesirable 
to  take  the  matter  entirely  away  from  the  Legislature  and  give  it  to  the 
Public  Service  Commission  to  &x.  rates? 

Mr.  A.  E.  Smith  —  Well,  I  suppose  you  could  ccmstitutionally  do  that,  but 
I  do  believe  that  the  people  of  the  State  would  not  be  entirely  satisfied  with 
it  because  the  Public  Service  Commissions  are  scarcely  representative.  I  know 
I  can  name  you  a  great  section  of  New  York  that  one  has  not  come  from  yet, 
and  I  do  not  think  that  there  will  ever  one  come  from  there. 

Mr.  F.  L.  Young  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Young. 

Mr.  F.  L.  Young  —  My  question,  Mr.  Smith,  was  to  bring  out  the  fact,  as 
I  know  from  my  personal  experience,  that  it  is  practically  impossible  for  a 
member  of  the  Legislature  to  figure  out  what  a  reasonable  time  is. 

Mr.  A.  E.  Smith  —  That  is  true,  but  it  may  be  well  to  leave  the  power  there 
to  enact  it  if  it  became  apparent  that  a  given  rate  was  reasonable  and  the 
public  service  corporations  upon  which  it  was  imposed  attempted  to  resist 
the  power  of  the  State  through  the  Commission.  There  ought  to  be  enough 
of  reserve  power  and  enough  of  reserve  energy  held  back  by  a  branch  of  the 
government  to  be  able  to  jack  up  the  fellow  that  resists  its  agent,  just  the 
same  as  an  officer  would  have  the  right  to  call  the  reserve  if  a  man  refuses 
to  submit  to  arrest  when  he  is  clearly  in  the  wrong. 
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This  should  be  the  reserve  force  and  the  reserve  power  of  the  State,  vested 
as  it  is  in  that  branch  of  the  government  to-day,  to  make  it  the  law  of  the 
land  so  that  the  man  who  stands  in  violation  of  it,  stands  not  alone  in  viola- 
tion of  an  order  from  a  commission  but  he  raises  his  arm  against  the  State 
itself.  Whether  or  not  that  will  be  used,  I  am  not  prepared  to  say,  but  it 
should  be  left  there. 

Mr.  Bernstein  —  Mr.  Chairman,  will  the  gentleman  yield? 

Mr.  A.  E.  Smith  —  Yes. 

Mr.  Bernstein  —  Do  I  imderstand  you  would  favor  a  proposition  which 
would  leave  the  power  in  the  Legislature  and  at  the  same  time  give  the 
Legislature  the  right  to  delegate  that  power  to  the  Public  Service  Commis- 
sion?   Will  that  cure  the  defect  that  you  point  out? 

Mr.  A.  E.  Smith  —  That  is  the  present  condition.  That  is  the  situation  as 
it  now  exists. 

Mr.  Bernstein  —  In  other  words,  would  you  have  the  Constitution  fix  the 
relation  in  that  matter? 

Mr.  A.  E.  Smith  —  No,  I  would  not.  I  think  that  is  wrong.  I  do  not  believe 
in  tying  us  up  or  wedding  us  to  any  particular  plan  for  any  length  of  time 
because  you  never  can  tell  when  you  will  want  to  change  it. 

Mr.  Reeves  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Reeves. 

Mr.  Reeves  —  Mr.  Chairman  and  gentlemen:  When  the  Public  Service  Com- 
missions Law  was  enacted  in  1907,  it  was  undoubtedly  an  experiment.  Since 
then  we  have  seen  the  Interstate  Commerce  Commission  growing  in  power  and 
strength;  we  have  seen  the  law  of  reason  announced  for  its  regulation;  and 
we  have  seen  these  Commissions  in  New  York  that  were  so  carefully  provided 
for,  the  law  for  which  had  so  much  study  and  has  received  so  much  care  — 
we  have  seen  them  grow  into  what  I  maintain  has  come  to  be  an  acknowledged 
position  which  we  ought  to  continue.  It  is  true,  of  course,  as  Delegate  Smith 
has  said,  that  when  the  subways  are  completed  in  New  York  city  the  Commis- 
sion in  the  first  district  will  not  have  so  much  work  to  do.  It  is  altogether 
possible  that  the  suggestion  of  Delegate  Wickersham,  simply  providing  for 
one  or  more  conunissions  to  be  arranged  by  the  Legislature,  may  be  a  better 
arrangement. 

I  want  to  suggest,  in  passing,  however,  that  that  provision,  if  we  take  it 
over,  should  say  "  one  or  two  "  and  certainly  not  give  the  Legislature  the 
power  to  go  on  and  speculate  and  make  experiments  in  this  matter  and 
possibly  make  three  or  more  commissions  in  the  State  of  New  York.  Our 
experience  has  been  that  thus  far  two  commissions  have  worked  well  and  have 
earned  the  right  to  be  commended.  Now,  having  done  that,  they  have  earned 
the  right  to  be  recognized  and  fixed  permanently  in  some  form  in  the 
Constitution.  Delegate  Oriffin  has  well  put  it  that  the  right  of  the  Legisla- 
ture to  delegate  to  the  commission  judicial  powers,  the  right  to  delegate  any 
legislative  powers  may  be  questioned;  and,  further  than  that,  we  certainly 
do  want  this  one  commission  that  may  be  left  or  this  double-headed  com- 
mission that  may  be  left  —  we  certainly  do  want  it  free  from  party  influence, 
free  from  political  influence.  We  want  it  largely  judicial  in  its  makeup 
and  safeguarded  by  our  Constitution.  We  have  already  made  in  this  Con- 
vention a  commission  of  nine  gentlemen  to  take  care  of  the  conservation 
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interests  of  the  State.  Our  Board  of  Regents  is  here  to  take  care  of  the  edu- 
cational interests.  We  are  providing  for  a  commission  of  three  for  the  civil 
service.  It  is  the  policy  of  New  York  to  put  these  important  commissions, 
with  the  stupendous  work  that  they  have  to  do,  into  the  Constitution. 

Now,  I  want  to  emphasize  the  fact  that  the  Committee  on  Public  Utilities, 
of  which  I  am  a  member,  gave  the  most  thorough,  far-reaching,  systematic 
investigation  to  this  whole  subject  that  could  possibly  be  given  in  the  time 
allowed.  The  corporations  were  thoroughly  heard;  the  people  were  heard; 
all  interests  were  heard,  and,  with  one  or  two  comparatively  unimportant 
exceptions,  the  consensus  of  opinion  was  that  in  some  form  this  important 
commission  should  be  crystallized  in  the  Constitution  of  the  State.  In  doing 
it,  every  effort  was  made  to  give  elasticity  to  the  commission  thus  fixed  in 
the  Constitution.  Therefore  it  was  provided  —  and  this  has  not  been  given 
its  proper  emphasis  and  position  —  that  though  we  put  this  commission  in 
the  Constitution,  yet  the  Legislature  should  retain  the  right  to  change  its 
jurisdictions,  its  powers  and  its  duties.  Now,  someone  may  say  that  is  giving 
an  authority  and  then  taking  it  back.  But  we  know  that  no  Legislature 
would  be  likely  to  dry  up  and  nullify  by  its  act  such  a  constitutional  com- 
mission, but  if  within  twenty  years  the  commission  of  the  first  district 
needed  more  scope  or  that  of  the  second  district  less,  or  vice  versa,  this  power 
is  given  to  the  Legislature  to  regulate  their  powers  and  to  regulate  their 
duties,  so  that  the  matter  can  be  taken  care  of,  and  yet  ripper  legislation 
dealing  through  political  influences,  turning  out  an  entire  commission  or 
interfering  with  the  proper  performance  of  its  duties,  could  not  occur. 

Mr.  Quigg  —  Mr.  Chairman,  will  Professor  Reeves  permit  me  to  ask  him  a 
question? 

Mr.  Reeves  —  Certainly. 

Mr.  Quigg  —  You  speak  of  the  words  "  changing  its  jurisdiction  ".  Would 
you  be  good  enough  to  say  what  you  understand  the  Committee  meant  by 
"  changing  "  the  jurisdiction  ?  Does  it  merely  mean  enlargement  or  subtrac- 
tion ?    What  does  it  mean  by  "  changing  the  jurisdiction  "  ? 

Mr.  Reeves  —  It  may  be  found,  Mr.  Chairman,  when  the  subways  are 
finished  in  New  York,  that  the  jurisdiction  in  territorial  extent  of  the  com- 
mission in  the  first  district  may  want  to  be  enlarged,  or  we  may  find  that 
it  ought  to  be  decreased  as  the  canals  are  opened  and  some  other  work  of 
large  import  may  come  to  that  city,  and  it  may  be  the  same  with  regard  to 
the  second  district. 

Mr.  Quigg  —  Will  the  gentleman  yield  again  ? 

Mr.  Reeves  —  Certainly. 

Mr.  Quigg  —  Does  the  gentleman  think  that  that  possibility  or  any  other 
ought  to  justify  the  use  of  the  words  "  changing  its  jurisdiction  "  ?  That 
seems  to, imply  that  you  might  make  a  supreme  court  out  of  it  or  that  you 
might  give  it  the  position  of  taking  care  of  the  peanut  business  for  the  licensed 
vendors  on  the  streets.  I  would  like  to  know  what  the  word  "  changing  " 
means. 

Mr.  Reeves  —  It  was  only  put  in  there  for  the  purpose  of  changing  the 
jurisdiction  of  a  public  service  commission.  I  think  that  a  public  service 
commission  starting  out  with  the  powers  and  duties  and  jurisdiction  that 
It  now  has,  with  its  history  and  its  conditions  to-day,  will  answer  the  question 
that  Mr.  Quigg  has  asked. 
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Now  th«  point  I  wish  to  emphasize  is,  recognizing  as  I  have  that  it  may 
be  entirely  possible, —  and  I  defer  to  Delegate  Wickersham  —  to  say  "  one  or 
two  "  commissions,  but,  subject  to  that,  we  should  not  let  this  opportunity 
go  by  to  put  this  commission  into  the  Constitution  and  leave  the  Legislature 
the  ability  thus  to  fix  the  boundaries  of  the  respective  jurisdictions,  of  the 
one  or  the  two,  as  it  is  decided  to  keep  them,  and,  within  the  purview  of  a 
public  service  commission,  to  regulate  its  powers  and  its  duties. 

Then,  with  regard  to  the  point  that  Delegate  Smith  made,  the  provision 
on  page  2  of  this  amendment  that  the  Legislature  shall  not  fix  rates  or 
charges  or  standards  of  service,  equipment  or  operation  until  it  has  gotten 
this  report  from  the  commission  or  until  after  the  time  fixed  by  law  has 
elapsed.  Now  Mr.  Smith's  own  argument  answers  itself.  What  we  need 
is  a  commission  with  power,  as  far  as  we  dare  to  give  it,  to  fix  rates,  but  the 
committee  recognized  the  fact  that  the  people  were  not  ready  and  it  was 
probably  not  best  to  undertake  to  say  that  the  Legislature  should  have  the 
entire  rate-fixing  power.  So  the  ultimate  determination  of  the  rates  and 
charges  and  matters  which  are  mentioned  was  left  with  the  Legislature.  Now 
suppose  the  Legislature  is  in  session  and  a  matter  comes  before  it  where  some- 
thing should  be  attended  to,  the  people  are  demanding  that  it  shall  do  it,  and 
it  needs  simple  and  quick  action,  you  can  inquire  from  this  commission  that 
has  the  equipment  and  the  ability  to  make  investigation  better  than  any  one 
else  in  the  State.  The  Legislature  may  fix  the  time  for  this  report  in  a  couple 
of  weeks  or  a  month.  It  will  have  to  come  in  while  the  'Legislature  is  sit- 
ting. If,  on  the  other  hand,  it  is  something  that  is  going  to  take  years,  then 
the  Legislature  is  going  to  come  back  again  and  act  on  the  report.  It  does 
not  need  a  monthly  sitting  of  the  Legislature  to  deal  with  a  matter  like 
that. 

What  the  conunittee  felt  was  that  after  we  had  made  this  commission  and 
put  it  into  the  Constitution  where  it  deserves  to  be,  two  things  ought  to  be 
reserved  with  regard  to  its  action:  First,  let  the  Legislature  itself  have  the 
ultimate  control,  because,  in  a  case  where  it  has  said,  for  example,  "  Return 
this  report  within  a  month  ",  at  the  expiration  of  the  month  the  Legislature 
can  do  anything  it  pleases  with  regard  to  the  matter  that  it  has  submitted 
to  the  Commission.  Let  the  Legislature  be  supreme  with  regard  to  those 
matters  and  also  with  regard  to  its  judicial  functions.  Let  us  have  a  court 
review  as  broad  and  full  and  complete  as  the  Legislature  sees  fit  to  make. 
Now  I  submit  that  there  is  a  plan  that  is  practicable,  workable,  and  that, 
in  view  of  the  history  of  the  public  service  commissions  of  this  State,  it 
ought  to  be  carried  out. 

In  the  committee  I  concurred  in  this  report  and  I  need  not  add  that  I  am 
doing  my  best  to  sustain  it  here.  One  matter,  however,  appeared  to  me  to 
be  slightly  different  and  I  retained  the  privilege  of  presenting  that  to  the  Con- 
mittee  of  the  Whole.  These  commissioners  will  continue  to  have  not  only 
legislative  powers  but  very  important  judicial  powers.  They  have  got  to 
b6  men  of  the  widest  and  fullest  and  most  complete  experience  and  ability 
in  this  very  important  department.  What  we  want  is,  as  nearly  as  we  can 
approximate  it,  men  who  stand  as  our  supreme  court  judges  stand,  with  a 
long  enough  term  of  office  to  enable  them  to  get  thoroughly  familiar  with 
the  work  they  have  to  do  and  then  devote  long  years  of  successful  service 
to  the  people  of  the  State. 
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And  I  submit,  ai  I  did  to  the  committee  and  a  number  of  the  committee 
took  the  same  view,  that  five  years  is  not  long  enough. 

In  this  proposed  amendment  the  power  of  removal  of  these  commissioners 
was  intentionally  left  quite  easy  and  free  from  impediments.  So  that  if  we 
get  a  commissioner  who  is  not  fit  for  the  place,  it  won't  be  very  difficult 
to  get  rid  of  him. 

Therefore,  fix  his  salary  smaller,  if  you  wish,  but  get  a  man  who  is  wil- 
ling to  give  up  a  lucrative  law  practice,  for  example,  and  bring  the  great 
ability  that  that  law  practice  illustrates,  or  exemplifies,  to  the  service  of 
the  State,  and  if  you  are  seeking  for  such  a  man,  he  is  not  willing  to  give 
up  that  practice,  to  burn  his  bridges  behind  him,  to  take  this  position  for 
only  five  years,  and  know  that  at  the  end  of  that  time  he  may  have  to 
leave  it,  with  practice  gone,  with  all  employment  gone,  and  simply  the 
honor  of  having  had  this  position  for  five  years. 

You  will  get  better  men  if  you  make  it  for  ten  years.  You  will  have  them 
longer  with  the  experience  that  they  have  for  the  benefit  of  the  State.  You 
will  reserve  the  ability  to  remove  them  quite  easily.  You  will  have  men 
with  large  judicial  powers  assimilated  somewhat  as  do  our  judges.  It 
will  remove  them  more  out  of  the  political  atmosphere,  and  I  submit  they 
will  be  far  better,  by  doubling  the  term  and  making  it  ten  years. 
And,  therefore,  Mr.  Chairman  — 

Mr.  Quigg  —  Mr.  Chairman,  will  the  gentleman  yield  for  another  question? 
Mr.  Reeves  —  Certainly. 

Mr.  Quigg  — You  provide,  or  this  bill  provides  that  the  salaries  shall  not 
be  diminished  during  each  man's  respective  term.    Then  it  says  — 

Mr.  Reeves  —  Mr.  Quigg,  if  I  may  interrupt  you  a  moment.  Judge  Hale 
has  already  withdrawn  that  provision  and  the  matter  of  salaries  is  left 
with  the  general  provision  of  the  Constitution,  and  the  Legislature  will 
have  the  ability  to  fix  the  salaries. 

Mr.  Quigg  —  I  happened  to  be  absent  at  that  moment. 
Mr.   Reeves  —  Mr.   Chairman,   I   therefore    submit   the   following   amend- 
ment. 

The  Chairman  —  The  clerk  will  read  the  amendments. 
The  Secretary  —  By  Mr.  Reeves:     On  page  1,  line  8,  strike  out  the  word 
^  five "  and  in  its  place  insert  the  word  "  ten ". 
Mr.  Cullinan  —  Mr.  Chairman. 
The  Chairman  —  Mr.  Cullinan. 

Mr.  Cullinan  —  Mr.  Chairman  and  gentlemen  of  the  Convention.  I  doubt 
the  wisdom  of  having  this  body  incorporated  in  the  Constitution  of  this 
State  and  I  will  endeavor  to  give  my  reasons. 

When  the  subject  of  rate  regulation  was  in  its  infancy  in  this  State  it 
took  form  in  the  Legislature  of  this  State,  in  this  very  room,  in  a  great 
struggle  over  what  was  known  as  the  Hepburn  bill,  which  was  a  plain  pro 
rata  freight  bill. 

It  was  passed  with  a  large  majority  and  it  was  supposed  that  it  would 
be  a  solution  of  the  evil  that  then  existed.  Although  at  the  same  time  the 
minority  voting  upon  the  Hepburn  freight  bill  made  a  suggestion  and 
offered  a  bill  for  the  consideration  of  the  Legislature,  that,  instead  of 
fixing  some  rigid  rate  to  meet  the  cause  of  the  injustice  to  which  I  will  later 
refer,  we  should  have  a  commission  with  inquisitorial  powers  and  with  the 
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duty  of  reoommending  to  the  Legislature  of  the  State  what  ought  to  be  done 
to  solve  the  evil  claimed  to  exist. 

The  Hepburn  freight  bill  remained  on  the  statute  books  a  very  short 
time,  because  as  was  obvious,  after  its  early  operation,  the  railroads  outside 
of  the  State,  both  in  Canada  and  in  the  United  States,  were  able  to  take 
advantage  of  the  rigid  rate  in  the  State  of  New  York,  and  it  was  to  the 
prejudice  of  all  of  the  railroads  in  the  State  of  New  York  and  not  in  the 
interest  of  the  people  consequently. 

Thereafter  the  Legislature  passed,  or  adopted  the  act  providing  for  the 
railroad  commission.  Now  that  commission,  as  I  said,  was  merely  of  a 
supervisory  order,  and  to  make  recommendations  to  the  Legislature  of  this 
State  as  to  what  should  be  done. 

This  continued  for  a  niunber  of  years,  until  the  work  of  the  Commission, 
not  being  entirely  satisfactory  to  the  people,  it  was  decided  to  adopt  what 
was  then  coming  into  favor,  and  now  about  which  there  can  be  no  question, 
the  public  service  commission  idea. 

But  notwithstanding  there  is  a  general  belief  throughout  this  counti  y  that 
they  are  here  and  that  they  have  come  to  stay,  we  are  in  a  period  of  transi- 
tion.   The  question  of  transportation  is  not  entirely  settled. 

Now,  for  instance,  if  you  put  this  into  the  Constitution  as  it  is  now,  what 
are  we  going  to  do  with  the  great  question  arising  in  this  State  with  refer- 
ence to  waterborne  transportation,  in  connection  with  which  there  may  be 
some  evil  to  cure,  and  these  public  utilities  commissions  under  the  Constitu- 
tion may  be  without  power  to  cure  such  evil. 

Those  who  are  interested  in  our  waterborne  transportation  have  appealed 
to  the  Legislature  lately  and  within  the  last  two  or  three  years,  to  make 
certain  regulations  so  that  this  important  question  in  which  the  State  of  New 
York  takes  such  a  great  and  deep  interest,  the  State  should  not  be  powerless 
to  accomplish  the  results  that  have  been  at  the  bottom  of  the  great  improve- 
ment of  the  Barge  Canal. 

Now,  here  is  another  thought  well  worth  considering.  Within  the  last 
few  years  there  was  adopted  by  the  Legislature  of  this  State  a  law  which  was 
npw,  and  was  supported  by  an  element  not  of  itself  responsible  for  matters 
in  connection  with  railroad  transportation  of  this  State.  I  am  not  going  to 
discuss  the  merits  or  the  demerits,  and  I  refer  to  the  full  crew  bill  which  has 
been  incorporated  in  the  laws  of  this  State  after  the  labor  unions  had  united 
in  its  support. 

The  thought  that  occurs  to  me  is  this:  Is  that  the  beginning  of  some 
new  factor,  the  movement  behind  the  full  crew  bill,  or  is  it  merely  a  transi- 
tory expression  of  the  labor  unions  of  the  State,  or  of  the  Legislature  in 
approving  of  the  activities  of  the  labor  unions  in  this  respect. 

Are  we  going  to  have  a  new  element  injected  into  the  question  of  rail- 
road transportation  in  this  State?  Now,  I  don't  know  what  the  future  may 
have  in  store.     There  is  a  fact,  however, — 

Mr.  Wagner  —  Mr.  Chairman,  will  the  gentleman  yield? 

Mr.  Cullinan  —  Yes. 

IVIr.  Wagner  —  The  Legislature  this  year  which  I  think  no  one  will  con- 
tend was  controlled  by  labor  imions,  as  they  did  not  show  any  strong  sym- 
pathy for  them,  had  the  opportunity  to  repeal  that  bill,  and  they  did  not. 
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Mr.  Cullinan  —  Mr.  Chairman,  I  am  not  discuBfling  the  merits  or  demmts, 
but  I  alluded  to  it  as  a  fact,  and  as  a  fact  to  which  we  should  give  the 
greatest  consideration  because  it  is  either  the  forerunner  of  something  more 
of  that  kind  or  it  is  the  end  of  that  kind  of  activities. 

But  we  should  not  put  the  public  utilities  into  the  Constitution  of  the 
State  of  New  York,  with  its  rigidity,  and  find  ourselves  obliged  within  a  few 
years  to  meet  some  of  these  changes  that  are  coming  up  both  in  the  trans* 
portation  relative  to  water-way  transportation,  and  this  is  full  of  outside 
interest,  as  an  active  element  in  railroad  transportation  in  this  State. 

Now,  just  another  question.  Looking  at  page  2,  lines  8,  9  and  10,  the 
amendment  reads:  "Decisions  and  orders  of  the  commission  shall  be  sub- 
ject to  review  by  the  courts  in  such  manner  and  to  such  extent  as  the  Leg- 
islature may  provide."  It  seems  to  me  that  that  language  might  be  im- 
proved, for  this  reason:  The  pres^it  law  governing  the  Court  of  Claims 
provides  that  notwithstanding  all  of  the  evidence  may  be  before  the  court, 
the  members  of  the  court  may  visit  the  locality  and  examine  the  lands  men- 
tioned in  the  claim  before  them  for  adjudication.  Now,  having  examined 
those  lands,  and  having  in  addition  to  the  evidence  submitted  by  all  of  the 
parties,  and  having  made  a  finding  as  to  the  facts,  the  Appellate  Division 
of  the  Fourth  District  of  this  State  has  held  substantially  that  a  claim 
was  foreclosed  in  the  matter  of  review  of  the  facts.  And  he  was  greatly 
prejudiced  in  his  appeal  to  the  Appellate  Division,  and  in  talking  with  the 
Chief  Judge  of  the  Court  of  Claims  of  the  State,  "  Why,"  he  said,  "  there  is 
no  necessity  for  it,  but  you  must  go  to  the  Legislature."  Now,  many  of 
these  decisions  and  orders  of  the  public  utilities  of  the  State  of  New  \ork 
are  of  a  character  approaching  that  condition  of  things.  That  is,  it  sends 
out  its  agents  and  inspectors  to  make  investigation  of  an  accident  and 
those  reports  are  made  and  the  public  utilities  board  will  make  its  decision 
based  largely  upon  those  reports.  Now,  it  would  seem,  therefore,  that  this 
sentence  might  be  improved  in  this  respect.  Now,  it  says:  "Decisions  and 
orders  of  the  commissions  shall  be  subject  to  review  by  the  courts  in  such 
manner  and  to  such  extent  as  the  Legislature  may  provide." 

Now,  while  I  am  always  a  strong  believer  in  the  wisdom  of  the  actions 
of  the  Legislature,  it  would  seem  to  me  that  all  parties  who  are  suitors  would 
be  just  as  well  off,  if  not  a  little  better,  if  that  sentence  should  be  amended 
by  striking  out  the  words  after  the  word  "  courts,"  "  in  such  manner  and 
to  such  extent  as  the  Legislature  may  provide."  That  is,  so  it  should  read: 
"  Decisions  and  orders  of  the  commissions  shall  be  subject  to  review  by  the 
courts,"  without  any  limitation  whatsoever. 

Mr.  Dunmore  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Dunmore. 

Mr.  Dunmore  —  I  will  not  take  the  time  of  the  Convention  long.  I  desire 
to  offer  an  amendment  somewhat  along  the  line  of  the  amendment  offered  by 
the  last  speaker. 

The  Secretary  —  By  Mr.  Dunmore.  On  page  2,  line  9,  strike  out  the  words 
"and  to  such  extent." 

Mr.  Dunmore  —  I  am  perfectly  satisfied  with  the  amendment  offered  by 
Mr.  Cullinan,  if  that  prevails.  But  if  it  does  not,  then  I  think  this  amend- 
ment should  be  granted.  I,  as  a  number  of  my  associates  who  have  expressed 
themselves,  am  in  doubt  whether  the  time  has  arrived  when  the  Public  Serv- 
ice Commissions  should  be  made  constitutional  bodies,  for  the  reasons  that 
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have  been  heretofore  given,  and  I  will  not  take  the  time  of  the  gentlemen  at 
this  time  to  further  discuss  that  question.  The  provision,  commencing  at 
line  8  and  extending  down  to  and  including  line  10,  on  page  2,  provides: 
"  Decisions  and  orders  of  the  commissions  shall  be  subject  to  review  by  the 
courts  in  such  manner  and  to  such  extent  as  the  legislature  may  provide." 
That  seems  to  give  power  to  the  Legislature  to  take  away  absolutely  any 
review  of  any  decision  or  order  made  by  a  Public  Service  Commission.  At 
the  present  time  an  act  of  the  Legislature  may  be  reviewed  by  the  courts 
if  it  is  unreasonable,  and  may  be  held  invalid  if  it  is  unreasonable.  But, 
under  this  Proposed  Amendment,  I  take  it  that  power  would  be  taken  away, 
because  the  Legislature  has  given  the  power  to  delegate  or  provide  that  there 
shall  be  no  review  of  any  decision  or  order  of  a  Public  Service  Commission. 
That  gives  them  power  which  does-  not  now  exist  in  the  Legislature,  and  does 
not  now  exist  in  the  Public  Service  Commission,  and  being  a  grant  of  the 
Constitutioii  itself,  it  would  be  a  valid  taking  away  of  that  power  of  review, 
it  seems  to  me  that  that  is  a  very  dangerous  provision  in  this  amendment, 
as  it  now  stands,  and  for  that  reason  I  think  that  either  the  amendment 
proposed  by  Mr.  Cullinan  or  that  proposed  by  myself  should  be  voted  by  this 
Convention. 

,  There  is  another  reason  why  I  thing  the  words  "and  to  such  extent" 
should  be  stricken  out.  That  will  give  as  I  have  said,  the  power  of  the  Legis- 
lature to  take  away  any  right  of  review  of  any  decision  or  order  of  the 
Public  Service  Commission.  Now,  if  a  man  gets  into  trouble  and  has  a  law- 
suit with  his  neighbor  over  a  horse  trade,  it  may  go  to  the  Court  of  Appeals; 
but  here  is  a  provision  that  may  take  away  the  right  of  any  public  service 
corporation  that  exercises  jurisdiction  over  millions  of  dollars'  worth  of  pro- 
perty, a  right  to  review  at  all  in  the  court.  It  seems  to  me  that  it  is  a  very 
unfair  proposition. 

This  Convention  has  taken  the  position  that  the  Conservation  Commission, 
composed  of  nine  men,  cannot  be  trusted  to  cut  a  tree  in  the  forest  preserve; 
they  cannot  even  be  trusted  to  sell  a  dead  tree  from  the  forest  preserve.  And 
yet  you  would  give  to  a  commission  of  five  men,  three  of  whom  would  con- 
stitute a  majority,  power  without  any  review,  imlimited,  over  millions  of 
dollars'  worth  of  property. 

For  these  reasons,  gentlemen,  I  think  either  Mr.  CuUinan's  amendment  or 
mine  should  be  adopted. 

Mr.  Bernstein  —  Mr.  Chairman. 

The  Chairman  —  Just  a  minute.  I  think  Mr.  CuUinan's  amendment  was  not 
read.    Will  the  Clerk  read  ? 

The  Secretary  —  On  page  2,  line  9,  beginning  with  the  word  "  in  ",  strike 
out  all  which  follows  in  the  sentence  and  ending  with  "  provide  ". 

Mr.  Bernstein  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Bernstein. 

Mr.  Bernstein  —  I  am  inclined  to  favor  the  proposal  of  the  Committee  to 
the  extent  of  embodying  into  our  Constitution  the  existence  of  the  public 
service  commissions.  It  may  be  a  question  of  detail  as  to  whether  there 
shall  be  one  commission,  two  commissions,  or  more  commissions.  That  is  a 
matter  which  I  believe  can  be  perfected  either  by  the  Committee  or  by  this 
Committee  of  the  Whole.  And  the  reason  that  I  favor  the  retaining  of  these 
commissions  in  our  Constitution  is  this:     The  policy  of  the  State  and,  in 
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fact,  of  every  State  of  the  Union,  or  forty-six  States,  as  has  been  stated  here, 
is  to  have  a  public  body  with  functions  similar  to  the  functions  that  have 
been  delegated  to  our  public  service  commissions  here,  and  to  the  public 
service  commissions  of  other  States,  to  fix  rates  and  charges  and  to  fix 
standards  of  equipment,  etc. 

It  is  becoming  the  settled  policy  of  this  State  that  these  bodies  shall  exist, 
just  as  it  has  become  the  settled  policy  of  this  State  and  all  other  States 
that  there  shall  be  Courts  of  Claims  to  determine  the  claims  that  may  be 
made  against  the  State. 

Twenty  years,  Mr.  Chairman,  is  but  a  short  span  in  the  life  of  a  State  or 
of  a  nation.  We  have  just  entered  upon  this  policy  of  having  Public  Service 
X)ommissions  with  defined  functions  and  defined  powers,  and  I  can  see  no 
reason  why  a  twenty  years*  trial  of  the  system,  by  providing  for  Public 
Service  Commissions,  could  possibly  be  objected  to.  On  the  other  hand,  it 
has  the  advantage  of  rigidity  which  is  absolutely  necessary  in  our  admuiM- 
trative  departments  of  government.  It  has  the  advantage  of  being  fixed  for 
at  least  twenty  years  without  becoming  the  football  of  every  Legislature. 
If  you  are  not  going  to  include  this  in  your  Constitution  you  are  simply 
going  to  open  a  way  for  the  Legislatures  of  succeeding  years  to  legislate 
these  commissions  out  of  business  by  simply  changing  their  form  or  their 
name  without  at  all  depriving  them  of  their  functions. 

Now  I  think  that  in  the  interest  of  good  administration  this  provision 
should  be  inserted  into  the  Constitution.  But  I  stop  right  there,  Mr.  Chair- 
man, having  made  these  commissions  constitutional  offices  I  do  not  believe 
that  the  Legislature  ought  to  be  tied  down,  hand  and  foot,  and  I  do  not  be- 
lieve that  the  duties  and  powers  and  the  functions  of  these  commissions  should 
be  fixed  with  such  rigidity  that  they  cannot  be  developed  along  the  lines  of 
the  development  of  thought  in  the  State.  I  can  conceive  of  situations  arising 
such  as  Mr.  Smith  suggested,  where  by  reason  of  the  fact  that  commissions 
will  not  perform  their  functions  or  that  they  won't  perform  their  duties  as 
expeditiously  as  the  people  may  require  that  they  shall  be  performed,  the 
Legislature  ought  to  have  the  final  say,  ought  to  have  the  control  of  these 
bodies-.  Now  it  seems  to  me,  Mr.  Chairman,  that  since  we  are  committed  to 
fihe  principle  of  having  commissions  in  our  State  government,  since  we  are 
committed  to  the  policy  that  these  commissions  shall  have  certain  powers 
with  respect  to  the  fixing  of  rates  and  with  respect  to  the  maintenance  of 
standards,  nevertheless,  we  ought  to  be  able  to  trust  our  legislators,  respon- 
sible and  responsive  as  they  are  to  the  people,  to  regulate  them  in  some  way 
so  as  to  meet  every  change  in  conditions. 

I  therefore  desire  to  oflfer  an  amendment  which  will  strike  out  the  provision 
of  this  proposal,  of  the  second  paragraph  of  this  proposal,  and  substitute  for 
it  the  following  language:  "Each  commission" — and  I  may  say  as  to  that, 
that  it  is  the  sense  of  this  Committee  that  there  shall  be  only  one  commission 
—  that  that  language  may  be  changed  to  meet  the  sense  of  his  Committee 
in  that  respect  — "  Each  committee  shall  have  such  jurisdiction,  powers  and 
duties,  including  the  prescribing  of  such  rates  or  charges  or  such  standards 
of  service,  equipment  or  operation  over  any  public  utility  as  the  legislature 
may  provide." 

Now,  Mr.  Chairman,  under  that  amendment,  if  any  of  your  commissions 
fail  to  perform  their  functions  properly  —  and  I  may  say  that  the  failure  to 
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perform  their  functions  may  be  a  real  danger  in  the  future,  because  you  are 
going  to  deprive,  as  I  understand  it,  the  Legislature  from  having  any  control, 
not  only  over  the  appointment  of  your  commissions,  or  in  their  removal, 
except  upon  charges  filed  by  the  Governor,  and  for  that  reason  it  may  become 
necessary  in  the  future  that  the  Legislature  shall  still  retain  a  control  over 
these  commissions.  Under  that  amendment  if  these  commissions  fail  in  their 
duties  or  fail  to  perform  them  as  quickly  as  the  people  of  the  State  deem  that 
they  should  be  performed,  the  Legislature  could  direct,  if  it  so  chose,  what 
rates,  if  any,  what  standards  of  operation  and  maintenance,  if  any,  it  felt 
that  the  commission  should  perform.  On  the  other  hand,  if  the  people 
believed  that  the  commissions  were  performing  their  duties  and  were  so 
constituted  as  to  be  able  to  perform  their  duties  properly  it  could  very  well 
provide  that  they  should  have,  in  respect  to  certain  public  service  corporations, 
and  in  respect  to  certain  utilities,  full  sway  in  the  manner  and  matter  of 
fixing  rates  and  fixing  standards, 

I  olTer  that  amendment,  Mr.  Chairman. 

Mr.  Quigg  —  May  I  ask  the  gentleman  a  question,  Mr.  Chairman  ? 

The  Chairman  —  Will  the  delegate  yield  for  a  question  ? 

Mr.   Bernstein  —  Certainly. 

Mr.  Quigg  —  You  are  offering  that  as  a  substitute  for  the  second  paragraph  ? 

Mr.  Bernstein^ — Exactly. 

Mr.  Quigg  —  Now  if  you  struck  out  the  second  paragraph  and  did  not  offer 
any  substitute  at  all,  would  it  not  have  precisely  the  effect,  would  not  the 
effect  be  precisely  what  you  want?  Would  not  the  Legislature  have  the  power 
you  are  trying  to  confer  upon  it,  without  your  putting  words  into  the  Con- 
stitution about  it? 

Mr.  Bernstein  —  Perhaps  that  is  so;  but  it  had  seemed  to  me  that  if  the 
powers  of  the  Legislature  in  respect  to  the  appointment  and  control  of  these 
commissions  were  also  defined  in  the  Constitution  it  would  not  only  prevent 
the  passage  of  "  ripper  '*  bills,  but  would  also  prevent  the  passage  of  bills 
Wiiich  would  deprive  the  commissions,  under  whatever  name  you  call  them, 
of  some  of  the  functions  which  it  is  the  intention  of  the  people  to  place  upon 
them. 

Mr.  Bayes  —  Mr.  Chairman,  and  gentlemen  of  the  committee. 

The  Chairman  —  Mr.  Bayes. 

Mr.  Bayes  —  As  a  member  of  the  Committee  on  Governor  and  Other  State 
Officers,  upon  the  coming  in  of  the  majority  report  I  found  it  desirable  to  re- 
serve the  right  to  object  to  the  proposed  Article  5,  in  respect  to  two  or  three 
sections.  One  of  these  sections  is  Section  4,  reading  as  follows:  "  There  shall 
be  a  department  of  public  utilities,  consisting  of  two  connnissions,  of  five  mem- 
bers each  who  shall  be  appointed  by  the  Governor  by  and  with  the  advice  and 
consent  of  the  Senate,  and  may  be  removed  by  the  Senate  upon  recommenda- 
tion by  the  Grovernor  stating  the  grounds  upon  which  such  removal  is  recom- 
mended   The  term  of  office  of  the  commissioners  shall  be  five  years." 

Now,  gentlemen,  from  what  I  have  heard  here  this  afternoon  I  am  led  to 
believe  that  the  only  adequate  remedy  for  this  proposed  article  that  is 
presented  to  us  by  the  Utilities  Committee,  is  a  motion  to  strike  out  the 
enacting  clause. 

I  live  in  the  Borough  of  Brooklyn,  in  the  16th  Assembly  district,  a  district 
vitally   concerned  with   the   question   of   transpc^tation   and   I   say   to   you. 
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gentlemen,  that  last  year  in  the  campaign  made  by  the  Assemblyman  of  our 
district  his  issue  rested  upon  the  abolition,  if  you  please,  of  the  Public  Service 
Commission,  and  in  a  Democratic  district  he  was  elected  by  over  five 
hundred  majority.  I  was  astonished  at  the  sentiment  of  the  people  in  response 
to  the  proposal  presented  to  them  in  respect  to  the  commission.  I  may  say 
I  am  not  in  sympathy  with  that;  I  believe  in  the  preservation  of  these  com- 
missions. I  believe  if  they  do  nothing  else  than  to  control  the  issuance  of 
stocks  and  bonds,  to  insure  the  application  of  the  earnings  of  these  public 
service  corporations  to  the  maintenance  of  the  rolling  stock  and  the  preserva- 
tion of  the  lives  of  the  passengers  —  if  they  do  nothing  else  that  would 
justify  their  existence  and  would  justify  the  salaries  we  pay  them.  But  the 
reason  I  hesitate  is  this:  I  observe  in  Section  45  of  the  Public  Service 
Commissions  Law,  sub-division  1,  that  '*  the  commissions  and  each  of  them 
are  empowered  to  administer  oaths  to  witnesses  in  any  part  of  the  State,  and 
to  hold  hearings  and  proceedings" — evidently  of  a  judicial  character.  I 
observe  in  Section  2,  that  "  each  commission  shall  have  the  general  super- 
vision of  all  common  carriers  ",  etc.,  "  and  shall  examine  and  keep  informed 
as  to  the  general  condition  of  these  carriers,  and  shall  inspect  the  property  ". 
Those  duties  are  certainly  of  an  executive  or  administrative  character. 
I  observe  m  sub-division  3  that  "  The  commission  shall  have  and  each  com- 
missioner thereof  shall  have  the  power  to  examine  all  books,  contracts, 
records,  documents,  etc.,  and  by  supboena  duces  tecum  compel  the  production 
thereof." —  Powers  of  the  highest  inquisitorial  character.  These  fimctions  are 
combined,  and  Judge  Clearwater  has  said  this  afternoon  that  we  should 
hesitate  to  put  into  the  Constitution  a  body,  call  it  administrative,  executive, 
judicial,  or  what  you  will,  heretofore  unknown,  to  exercise  such  diverse  powers 
and  I  wish,  for  myself,  that  Judge  Clearwater  had  stood  firmly  against  the 
putting  of  this  proposal  into  the  Constitution.  I  inferred  he  might  be  led 
to  support  the  Wickersham  amendment.  In  my  opinion  we  should  go  further 
and  strike  out  the  enacting  clause  and  leave  the  Legislature  entirely  free. 

Mr.  Chairman,  one  word  further.  I  have  never  served  in  the  Legislature 
of  this  State.  I  have  never  had  occasion  to  advocate  the  passage  or  the 
defeat  of  any  particular  measure  by  the  Legislature.  I  sat  in  the  Com- 
mittee on  Governor  and  Other  iState  OflBcers  rather  diligently  and  I  heard 
a  great  deal  of  testimony,  and  I  want  to  say  to  you  if  you  are  going  to 
take  the  record  of  the  Legislature  as  a  guide  in  reference  to  the  Public 
Service  Commissions  of  this  State,  they  have  justified  your  confidenfi*». 

We  should  leave  them,  leave  them  at  least  five  or  ten  years  more,  leave 
them  to  work  out  these  problems.     They  are  doing  it  very  well. 

Mr.  Mandeville  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Mandeville. 

Mr.  Mandeville — -Up  to  this  time  in  this  Convention  I  have  been  listen- 
ing and  as  mostly  the  other  members  of  the  Convention,  to  the  debates 
that  have  gone  on,  and  I  have  had  as  a  general  rule  and  policy  the  idea  that 
it  was  wise  for  the  ordinary  member  of  tliis  Convention  to  respect  the 
work,  the  experience  and  the  efforts  that  have  been  put  out  by  the  Com- 
mittee having  in  charge  the  particular  measure. 

I  would  much  rather  remain  silent  than  to  speak,  because  I  do  not  enjoy  it, 
but  as  a  member  of  this  Committee  I  think  it  my  duty  and  my  privilege  to 
stand  by  the   report   of  the  Committee.     In  the   first  place,  because   this 
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subject,  which  is  under  our  attention  concerns  and  is  of  the  utmost  import- 
ance to  the  public  of  this  State,  to  the  capital  invested  in  this  State  in 
these  utilities,  to  the  laborers  who  are  employed  by  these  utilities,  and  to 
the  general  financial  system  of  this  State. 

The  magnitude  of  the  utility  enterprises  in  this  State  is  not  understood 
by  all  of  us,  and  I  did  not  imderstand  it,  not  I  suppose  I  do  not  now,  except 
in  reading  a  special  bulletin  of  the  bureau  of  the  Census  Department  of 
the  United  States  I  find  that  of  all  the  wealth  of  the  United  States,  one- 
sixth  is  invested  in  public  utility  enterprises. 

And  in  the  words  of  that  bulletin  it  is  said:  The  entire  group  of  the 
interests  has  played  such  a  conspicuous  part  in  the  financial  history  of  this 
country  for  the  last  twenty-five  years.  The  gross  earnings  of  the  electric 
light  corporations  have  increased  over  100  per  cent.  The  steam  railroads, 
ft6  per  cent.  The  electric  railways  70  per  cent.  The  capital  invested  in 
transportation  and  in  inter- communicating  companies  within  the  past  two 
years  has  increased  at  the  rate  of  six  hundred  million  dollars  per  year. 
Utility  companies  are  the  largest  taxpayers  and  at  the  present  time  more 
money  is  invested  in  public  utilities  than  in  any  other  single  class  of 
financial  enterprises. 

Now,  during  the  same  time  that  this  increase  has  taken  place,  the  wage;) 
and  number  of  employees  have  increased  176  per  cent.  Their  compensatio»i 
has  increased  100  per  cent. 

So  that  this  subject  reaches  very  closely  into  the  affairs  of  every  one 
of  the  people  of  this  State.  The  regulation  of  public  utility  enterprises  is 
the  only  bulwark  that  we  have,  the  only  thing  that  we  have  erected 
against  the  growing  sentiment  for  municipal  ownership  which  we  all  know 
from  experience  is  a  disaster  to  the  municipalities  which  undertake  it. 

The  people  of  the  State  of  New  York  invited  and  have  invited  capital 
to  imdertake  the  management  of  certain  functions  for  the  good  of  the 
whole  State. 

The  men  who  have  furnished  that  capital,  and  they  are  not  one  man  or 
one  set  of  men,  but  that  capital  comes  from  the  small  investor.  It  is  the 
peculiar  field  of  the  ordinary  small  investor  throughout  the  State  to  buy 
public  utility  bonds,  because  since  1907  they  have  been  under  the  super- 
vision of  the  State,  because  this  industry  is  peculiarly  under  their  own  con- 
sideration, they  see  it,  they  know  something  about  it,  and  now  the  ordinary 
lawyer  who  is  asked  for  advice  by  his  client  as  to  how  he  may  get  a  security 
which  will  be  reasonable,  he  is  almost  limited,  imder  the  present  conditions, 
to  saying  buy  some  underlying  securities  of  a  public  utility  company  t>»at 
is  under  the  control  of  the  departments  that  have  been  created  by  the  State 
to  control  them  in  the  interests  of  all  of  the  State. 

Now,  with  the  exception  of  the  amendments  suggested  by  General  Wicker- 
sham,  which  I  think  has  great  merit,  that  there  may  be  a  necessity  to  abolish 
one  commission,  or  to  change  that,  I  think  that  the  efforts  of  this  com- 
mittee deserve  the  careful  attention  of  this  Convention,  and  in  so  far  as 
may  be  reserving  the  right  of  each  to  his  own  judgment  upon  the  matter, 
I  should  say  that  we  have  the  advantage  perhaps,  of  asking  you  as  seven- 
teen men,  sixteen,  practically,  and  practically  all  agreed  upon  the  important 
function  and  the  important  element  of  our  report. 
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On  our  committee  were  men  of  such  ability  and  legislative  experience 
as  Senator  Foley  and  Senator  Blauvelt.  On  our  committee  were  men  who 
have  had  experience  both  down-State  and  up-State  in  the  matter  of  utilities. 
We  went  carefully  over  all  the  suggestions  that  have  been  suggested  to  us 
and  we  reached  the  important  conclusion  that  this  was  a  subject  that  ought 
to  be  put  in  and  recognized  in  the  Constitution  that  we  are  now  making  fur 
submission  to  the  people. 

Mr.  Wickersham  —  Will  the  gentleman  yield? 
Mr,  Mandeville  —  Certainly. 

Mr.  Wickersham  —  Unless  it  interferes  unduly,  I  am  going  to  move  now  that 
the  committe  rise,  report  progress  and  ask  leave  to  sit  again,  in  order  that 
tlie  Convention  may  receive  a  report. 

I  move  that  the  Committee  do  now  rise,  report  progress  and  ask  leave  to 
sit  again  after  the  recess. 

The  Chairman  —  You  have  heard  the  motion  that  the  Committee  do  now 
rise,  report  progress  and  ask  leave  to  sit  again.  All  those  in  favor  please 
signify  by  saying  Aye,  contrary  No.     The  motion  is  carried. 

(The  President  resumes  the  Chair.) 

The  President  —  The  Convention  will  please  come  to  order. 

Mr.  Steinbrink  —  Mr.  President. 

The  President  —  Mr.  Chairman. 

Mr.  Steinbrink  —  The  Committee  of  the  Whole  has  continued  its  considera- 
tion of  General  Order  No.  38,  directed  me  to  report  progress  and  ask  leave  to 
sit  again  after  the  recess. 

The  President  —  The  question  is  on  granting  leave  to  sit  again.  All  those 
in  favor  say  Aye,  contrary  No.    The  Ayes  have  it  and  the  leave  is  granted. 

Mr.  Wickersham  —  Mr.  President,  I  understand  that  the  Committee  on 
Revision  and  Engrossment  has  a  report  to  submit.  Judge  Rodenbeck  was 
here  a  moment  ago  and  I  expect  him  to  be  here  in  a  moment. 

Mr.  Deyo  —  Mr.  President. 

The  President  —  Mr.  Deyo. 

Mr.  Deyo  —  I  ask  unanimous  consent  at  this  time,  that  the  Committee 
on  Bill  of  Rights  be  discharged  from  further  consideration  of  print  No.  394, 
introductory  No.  387,  for  the  purpose  of  amendment ;  that  that  bill  be  amended 
as  indicated  and  referred  back  to  the  committee. 

The  President  —  All  in  favor  of  the  motion  say  Aye,  contrary  No. 

Mr.  Marshall  —  Mr.  President,  I  did  not  hear  the  motion.  I  understand 
that  it  relates  to  the  Committee  on  Bill  of  Rights. 

The  President  —  The  motion  is  to  discharge  the  Committee  on  Bill  of  Riglits 
from  further  consideration  of  a  Proposed  Amendment  for  the  purpose  of 
amendment  and  recommital. 

Mr.  Marshall  —  I  have  no  objection  to  that. 

The  President  —  The  motion  is  carried. 

Mr.  Rodenbeck  —  Mr.  President,  I  submit  the  following  report  from  the 
Committee  on  Revision  and  Engrossment. 

The  President  —  The  Secretary  will  read  the  report. 

The  Secretary  —  Mr.  Rodenbeck,  from  the  Committee  on  Revision  and  En- 
grossment to  which  was  referred  Proposed  Constitutional  Amendment  intro- 
duced by  the  Committee  on  Legislative  Organization,  number  741,  introduc- 
tory No.  693,  entitled.  Proposed  Constitutional  Amendment,  to  amend  Section 
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6  of  Article  III,  of  the  Constitution,  in  relation  to  compensation  and  expenses 
of  members  of  the  Legislature; 

Also,  Proposed  Constitutional  Amendment,  introduced  by  the  Committee 
on  State  Finances,  Revenues  and  Expenses,  No.  784,  introductory  No.  705, 
entitled  Proposed  Constitutional  Amendment,  to  amend  Sections  2,  4,  5,  11 
and  12  of  Article  VII  of  the  Constitution,  in  relation  to  debts  contracted  by 
the  State; 

Also,  Proposed  Constitutional  Amendment,  introduced  by  the  Committee 
on  Finance,  No.  809,  introductory  No.  709,  entitled  Proposed  Constitutional 
Amendment,  to  amend  the  Constitution  by  inserting  a  new  article  in  relation 
to  the  budget  and  to  amend  Section  21  of  Article  III  of  the  Constitution, 
reports  the  same  as  having  been  examined,  found  correct  and  correctly  en- 
grossed. 

The  President  —  Tlie  question  is  on  agreeing  to  the  report  of  the  Committee 
on  (Revision  and  Engrossment.  All  those  in  favor  say  Aye,  contrary  No.  The 
motion  is  agreed  to  and  the  amendments  as  reported  go  upon  the  calendar. 

The  Secretary  has  some  announcements. 

The  Secretary  —  The  Committee  on  Revision  and  Engrossment  will  meet 
immediately  after  the  recess  this  afternoon. 

An  important  meeting  of  the  Committee  on  Bill  of  Rights  will  be  held 
immediately  after  adjournment  and  every  member  is  urgently  requested  to 
attend. 

The  President  —  The  hour  of  half  past  five  having  arrived,  the  Convention 
will  stand  in  recess  until  half-past  eight  this  evening. 

Whereupon  at  5:30  p.  m.  the  Convention  took  a  recess  until  8:30  p,  m., 
the  same  day. 


AFTER  RECESS 

8:30  p.  m. 

The  President  —  The  Convention  will  come  to  order. 

Mr.  Lincoln  —  Mr.  Chairman,  the  Committee  on  Taxation  has  asked  me  to 
make  a  slight  correction  in  its  bill  relating  to  taxation,  which  was  adopted  a 
few  days  ago,  and  concerning  an  amendment  proposed  by  me  which  was  in- 
corporated in  the  bill.  This  correction  is  made  to  prevent  possible  confusion, 
and  the  chairman  of  the  Committee  on  Revision  informs  me  that  it  would 
be  desirable  to  have  this  correction  made  this  evening  so  that  the  bill  may 
be  printed  and  in  the  hands  of  that  Committee  to-morrow.  For  that  reason 
I  ask  unanimous  consent  to  make  this  motion  at  this  time. 

The  President  —  Is  there  objection?  The  Chair  hears  none  and  the  motion 
is  before  the  Convention. 

The  Secretary  will  report  the  motion. 

The  Secretary  —  Mr.  Lincoln  moves  that  the  Committee  on  Revision  and 
Engrossment  be  discharged  from  further  consideration  of  Proposed  Consti- 
tutional Amendment  No.  806,  introductory  No.  679,  being  the  new  article  in 
relation  to  taxation,  that  the  same  be  amended  by  inserting  on  page  2,  line 
15,  after  the  word  "  town  "  the  following,  "  except  a  city  ",  and  further  that 
said  proposal  be  recommitted  to  the  Committee  on  Revision  and  Engross- 
ment, with  instructions  to  report  forthwith  as  amended. 
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Mr.  Wickersham — ^A  point  of  order,  Mr.  President;  I  want  to  raise  a 
point  of  order  there,  whether  or  not  it  is  in  order  to  move  to  discharge  the 
Committee  on  Revision  and  Engrossment.  It  seems  to  me  that  is  a  ques- 
tion of  procedure.  Reference  to  the  Committee  on  Revision  and  Engross- 
ment really  is  for  a  clerical  purpose  and  the  motion  to  discharge  that  Com- 
mittee is  not  one  of  the  motions  recognized  by  the  rules  of  this  House. 

Mr.  Lincoln  —  Mr.  President,  I  understand  that  has  been  the  practice  with 
relation  to  proposals,  to  make  merely  formal  corrections  in  the  Proposed 
Amendment  in  the  hands  of  that  Committee.  That  has  been  done  on  one  or 
two  other  occasions. 

Mr.  M.  Saxe  —  Mr.  President,  I  might  say  that  I  conferred  with  the  Com- 
mittee on  Revision  and  Engrossment  in  respect  to  this  matter  and  there  was 
a  little  difference  of  opinion  in  that  Committee  as  to  whether  it  was  a  mere 
change  of  form  or  one  of  substance,  and  for  that  reason  it  was  suggested  that 
the  motion  should  be  made  in  Convention.  The  only  purpose  of  it  is  to  clear 
up  the  question  of  the  Lincoln  amendment  with  respect  to  cities,  as  cities 
are  now  tax  districts  and  there  is  no  necessity  for  having  a  referendiun  in 
the  case  of  a  city  and  the  question  might  arise  if  it  was  passed  in  this  form 
whether  or  not  the  city  of  New  York  —  because  that  city  happens  to  contain 
five  counties  —  would  have  to  have  a  referendum  in  order  to  maintain  itself  as 
a  tax  district  as  at  present  constituted. 

Mr.  Wickersham  —  Mr.  President,  I  am  not  at  all  opposed  to  accomplishing 
what  the  gentleman  desires  to  accomplish,  but  this  is  the  second,  only,  of 
these  motions.  Some  question  has  been  raised  as  to  the  admissibility  of  the 
motion  to  discharge  the  Committee  on  Revision  and  Engrossment,  which  is 
merely  a  clerical  Committee  to  examine  and  report  as  to  the  language  — 
whether  the  motion  to  discharge  that  Committee  for  the  purpose  of  changing 
the  measure  is  properly  in  order,  and  as  to  that  I  merely  submit  the  question 
to  the  Chair. 

Mr.  M.  Saxe  —  Mr.  President,  it  seems  to  me  that  where  a  matter  is  of 
as  slight  importance  as  this,  it  is  the  simplest  way  out  of  the  difficulty.  Other- 
wise, it  will  have  to  be  reprinted  as  a  report  by  the  Committee  and  then 
amended  on  the  order  of  third  reading.  All  of  that  would  be  disposed  of 
and  the  bill  perfected  by  the  method  proposed.  This  really  is  not  a  change 
of  substance. 

Mr.  Deyo  —  Mr.  President. 

The  President  —  Mr.  Deyo. 

Mr.  Deyo  —  If  the  contention  of  Delegate  Wickersham  is  correct,  then  it 
follows  as  a  necessary  consequence  that  when  a  bill  has  gone  into  a  committee 
of  this  Convention  it  is  beyond  the  reach  of  the  Convention  itself.  Every 
committee  of  this  Convention  is  imder  the  control  of  the  Convention  itself  and 
any  matter  which  is  submitted  to  any  committee  may  be  recalled  from  that 
committee  by  the  Convention  which  created  it. 

Mr.  Brackett  —  Mr.  President. 

The  President  —  Mr.  Brackett. 

Mr.  Brackett  —  If  the  gentlemen  will  keep  in  mind  that  the  original  bill 
is  the  only  bill  that  there  is,  and  that,  wherever  the  physical  position  of  that 
bill  ie,  your  motion  must  be  directed  to  that  spot,  I  think  that  will  clear  up 
the  whole  situation.    I  believe  this  motion  is  a  proper  motion. 
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The  President  —  The  C?hair  is  inclined  to  think  that,  while  there  is  noth- 
ing in  the  rules  specifically  on  the  subject,  the  presumption  always  must  be  in 
favor  of  the  control  of  the  Convention  over  its  own  bills.  While  there  might 
be  objection  to  an  attempt  to  reverse  the  action  of  the  Committee  of  the 
Whole,  provided  a  matter  is  within  its  province,  after  the  report  of  that  Com- 
mittee had  been  agreed  to  by  the  Convention,  the  correction  of  clerical  and 
verbal  errors  in  the  bill  which  is  in  the  hands  of  the  Committee  on  Revision 
would  fleem  to  me  free  from  such  objection.  The  Chair  therefore  rules  that 
the  motion  is  in  order. 

The  question  is  upon  the  motion.  All  in  favor  of  the  motion  will  say  Aye, 
contrary  No.    The  motion  is  agreed  to. 

Mr.  Bodenbeck  —  Mr.  President. 

The  President  —  Mr.  Kodenbeck. 

Mr.  Kodenbeck  —  I  submit  a  further  report  of  the  Committee  on  Revision 
and  Engrossment.  This  report  leaves  in  the  hands  of  the  Committee  on  Revi- 
sion and  Engrossment  five  bills ;  two  bills  of  Mr.  R.  B.  Smith  which  are  being 
held  pending  action  upon  another  bill  now  in  the  Committee  of  the  Whole; 
the  conservation  bill,  which  I  understand,  is  to  be  amended;  the  bill  reported 
by  the  Committee  on  Suffrage  relating  to  registration,  which,  I  believe,  also 
has  been  amended,  and  the  tax  bill  which  has  been  amended  to-night. 

The  President  —  The  Secretary  will  read  the  report. 

The  Secretary  —  Mr.  Rodenbeck,  from  the  Committee  on  Revision  and 
Engrossment,  to  which  was  referred  Proposed  Constitutional  Amendment, 
introduced  by  Mr.  R.  B.  Smith,  No.  800,  Introductory  No.  289,  entitled  Pro- 
posed Constitutional  Amendment  to  amend  Section  28,  Article  III  of  the 
Constitution  in  relation  to  the  granting  or  allowing  of  extra  compensation  bt 
legislative  bodies,  or  auditing  boards,  bodies  or  officers; 

Also,  the  Proposed  Constitutional  Amendment  introduced  by  the  Committee 
on  Relations  to  Indians,  No.  790,  Introductory  No.  707,  entitled  Proposed 
Constitutional  Amendment  to  amend  Section  15  of  Article  I  of  the  Constitu- 
tion of  the  State  of  New  York  in  relation  to  Indians; 

Also,  the  Proposed  Constitutional  Amendment  introduced  by  Mr.  R.  B. 
Smith,  No.  708,  introductory  No.  291,  entitled  Proposed  Constitutional 
Amendment,  to  amend  Article  3,  and  Section  4  of  Article  4  of  the  Con- 
stitution, in  relation  to  voluntary  sessions  of  the  Legislature  and  the  As- 
sembly; reports  the  same  as  examined  and  foimd  correct  and  correctly 
engrossed. 

The  President  —  The  question  is  upon  agreeing  to  the  report  of  the  Com- 
mittee on  Revision  and  Engrossment.  All  in  favor  say  Aye,  contrary  No.  The 
report  is  agreed  to  and  the  bills  reported  will  go  on  the  calendar  of  third 
reading. 

The  Chair  will  state  that  it  thinks  that  there  is  a  sufficient  accumulation 
of  bills  on  the  third  reading  calendar  to  make  it  worth  while  to  have  an  order 
of  bn sis  ess  to-morrow  morning  of  third  reading  and  to  have  a  call  of  tho 
calendar,  and  the  Chair  hopes  there  will  be  a  full  attendance  of  the  members 
of  the  Convention,  as  no  bill  can  be  road  a  third  time,  or  can  be  passed 
without  having  the  votes  of  a  majority  of  all  the  members  of  the  Convention, 
which  is  eighty-five, 
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Is  there  any  further  special  business? 

Mr.  Wickersham  —  Mr.  President,  I  move  the  Convention  now  go  into  the 
Committee  of  the  Whole  to  continue  the  discussion  of  the  pending  order. 

The  President  —  The  Convention  will  adjourn  to  the  Committee  of  the 
Whole  for  the  discussion  of  the  special  order  of  the  day.  Will  Mr.  Steinbrink 
resume  the  Chair? 

(Mr.  Steinbrink  resumes  the  Chair.) 

Tlie  Chairman  —  The  Committee  will  continue  the  consideration  of  General 
Order  No.  38.    Mr.  Mandeville  had  the  floor  when  recess  was  taken. 

Mr.  Mandeville  —  Mr.  Chairman,  and  gentlemen  of  the  Convention :  At  the 
point  of  recess  I  had  called  the  attention  of  the  members  of  the  Convention 
to  the  large  amount  of  capital  employed  in  public  utility  enterprises  in  the 
United  States;  the  percentage  of  capital  employed  in  the  State  is  larger  than 
in  most  of  the  other  States,  because  this  State,  with  the  large  city  of  New 
York,  is  largely  engaged  in  the  sale  and  in  the  marketing  of  public  utilities. 
As  I  was  saying  they  are,  the  form  of  investment  in  which  the  ordinary  person 
is  most  interested.  And  anything,  therefore,  gentlemen,  that  preserves,  that 
insures,  or  in  any  degree  tends  to  the  protection  of  these  utilities  and  the  se- 
curities they  issue,  is  of  vital  importance,  not  only  to  the  utilities,  not  only  to 
the  owners  of  these  investments,  but  to  the  general  enterprises  of  this  State. 
Public  utilities,  as  a  matter  of  practice,  peculiarly  require  the  continued 
investment  of  capital.  The  first  investment  never  stands  stable,  but  as  new 
streets  are  opened,  as  new  buildings  are  introduced,  a  continual  flow  of 
capital  is  required  for  the  proper  conduct  of  these  utilities,  and  for  the 
proper  service  of  the  public.  Therefore,  anything  that  brings  security  to  the 
investment  aids  the  public  in  bringing  new  capital  to  these  enterprises  that 
require  it. 

Now,  I  concede  that  before  anything  is  put  into  this  Constitution,  there 
must  be  some  good  reason  for  it,  and  the  very  pertinent  inquiry  that  is 
usually  made  by  Mr.  Delancey  NicoU  as  to  what  grievance,  as  to  what  wrong 
this  proposes  to  remedy,  and  as  to  whether  or  no  the  policy  that  is  embodied 
in  the  bill  under  consideration  is  a  settled  policy  of  the  State,  should  be 
carefully  considered  and  answered  by  this  committee. 

Now,  first,  as  to  whether  this  is  a  settled  policy  of  the  State  or  no,  I  desire 
to  call  your  attention  briefly  to  the  fact  that  it  has  been  considered  by  the 
court  of  last  resort  of  this  State,  and  in  an  opinion  written  by  Mr.  Justice 
CuUen,  who  comes  from  my  city,  and  of  whom  we  are  all  proud,  he  has  stated 
that  this  law,  referring  to  the  Public  Service  Commissions  Law,  "  was  enacted 
in  response  to  a  pronounced  and  insistent  public  opinion,  and  was  a  radical 
and  important  modification  of  the  relations  and  policy  of  the  people  toward 
the  corporations  which  are  its  subjects. 

"  Its  paramount  purpose  was  to  protect  and  enforce  the  rights  of  the  public. 
It  made  the  commissions  the  guardians  of  the  public  by  enabling  them  to 
prevent  the  issue  of  stock  and  bonds  for  other  than  statutory  purposes,  or 
any  appreciable  or  unfair  excess  in  the  value  of  the  assets  securing  them, 
and  to  prevent  also  unneeded  or  extortionate  competition  indifferent  and  irnac- 
commodating  methods  of  operation,  or  oppressive  or  discriminating  charges 
or  rates.  It  provided  for  a  regulation  and  control  which  were  intended  to 
prevent  on  the  one  hand  the  evils  of  an  unrestricted  rate  of  competition,  and 
on    the    other    hand    the    abuses    of    monopoly.      It    is    the    settled    policy 
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of  the  State,  rising  througli  an  extended  and  instructive  experience  to  with- 
draw the  unrestricted  right  of  competition  between  corporations  occupying 
through  special  consents  franchises  for  the  public  streets  and  places  and  supply- 
ing the  public  with  their  products  or  utilities  which  are  well  nigh  necessities 
this  policy  instigated  and  is  embodied  in  the  Public  Service  Commissions  Law 
which  was  adopted  in  the  interests  and  for  the  good  of  the  people,  and  should 
receive  from  the  courts  in  activity  and  in  effect  in  aid  of  that  policy  within  the 
fair  and  reasonable  meaning  of  its  provisions."  Now,  the  sole  purpose  of 
the  regulation,  which  I  think  we  all,  without  division  of  sentiment,  to  any 
great  extent,  admit  is  required  for  the  proper  safe-guarding  of  the  public 
and  of  the  utilities  themselves  is  the  question  of  fair  treatment.  The  whole 
policy  of  the  State  should  proceed  upon  the  question  that  it  should  be  fair 
to  the  utilities,  fair  to  the  public,  fair  to  the  investors,  and  fair  to  the  peo- 
ple who  are  employed  by  the  utilities. 

Now,  then,  I  think  that  the  courts,  in  the  fact  that  when  the  State  of 
New  York  undertook  this  policy,  Wisconsin  undertook  it  almost  simulta- 
neously, and  within  the  time,  seven  years,  as  Judge  Hale  has  said,  this  policy 
has  extended  throughout  the  United  States  with  the  exception  of  two  states, 
that  thirteen  of  these  states,  or  nearly  one-third,  have  put  this  into  their 
Constitution,  and  that  each  one  of  these  States  who  have  had  a  Constitutional 
Convention  since  the  inauguration  and  adoption  of  this  policy,  have  included 
it  in  the  Constitution.  These  facts,  and  the  well-known  sentiments  that 
have  been  expressed  by  the  different  Governors,  beginning  with  Governor  Cleve- 
land, Governor  Higgins,  Governor  Hughes,  and  the  general  working  out  of 
the  whole  proposition,  while  not  satisfactory  in  all  points,  according  to  my 
experience  up  the  State,  has  been  very  reasonably  satisfactory. 

I  have  no  experience  in  the  City  of  New  York,  but,  as  I  take  it,  the  city 
of  New  York  has  been  hampered  somewhat  in  the  exercise  of  the  functions 
of  this  Commission  by  the  fact  that  the  Commission  has  been  overwhelmed 
with  the  particular  construction  problems  that  they  have  had  in  mind. 

The  Committee,  in  considering  the  question  as  to  whether  there  should  be 
two  commissions,  had  in  mind  the  fact  of  the  peculiar  problems  that  now 
and  always  will,  in  my  judgment,  surround  the  particular  city  of  New  York, 
its  great  size,  the  great  problems  that  confront  it,  I  believe  require  a  sep- 
arate commission  coming  from  that  district,  familiar  with  its  problems.  A 
commission  residing  in  New  York  I  am  quite  sure  would  not  properly  under- 
stand the  problems  up  the  State,  nor  would  a  commission  up  the  State  prop- 
erly understand  the  problems  of  New  York.  But  I  recognize  the  great 
merit  and  force  that  was  contained  in  General  Wicker  sham's  proposition 
that  we  should  not  tie  ourselves  to  two  commissions,  and  I  am  quite  sure 
that  the  Committee  would  be  willing  to  adopt  the  question  that  there  should 
be  one  or  more  commissions,  as  the  Legislature  may  provide. 

Now,  then,  if  we  are  right  in  the  fact  that  it  is  an  established  policy  of 
the  State,  as  it  has  been  so  declared  by  our  highest  court,  then  tlie  question 
is  what  remedy,  what  evil  do  we  remedy;  and  upon  that  I  answer  that  that 
evil  is  apparent  now  that  these  commissions  have  been  appointed.  In  the 
beginning  I  think  they  took  a  higher  character  than  they  do  now,  but  I 
think  that  character  will  be  restored,  will  be  promoted  and  advanced,  by 
giving  the  commissioners  the  security  of  a  definite  term,  the  security  that 
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they  will  not  be  legislated  out  of  office  and  that  they  need  not  be  subjected 
to  the  form  of  examination  that  they  have  recently  been  subjected  to. 

In  the  last  Legislature,  while  an  examination  of  this  commission  was  be- 
ing conducted,  a  bill  was  introduced  to  do  away  with  the  commission  and  to 
establish  some  other  commission,  to  legislate  them  out  of  office,  and  it  cannot 
be  said  that  that  bill  was  introduced  by  some  irresponsible  member  because 
it  was  introduced  by  the  Chairman  of  the  Committee  on  Utilities  that  had 
the  investigation  in  progress. 

I  believe  that  the  regulation  of  the  public  service  should  be  free  from 
politioal  bias,  it  should  be  free  from  caprice  and  from  the  charge  of  political 
sentiment;  that  the  regulation  of  public  utilities  should  be  by  an  indepen- 
dent body,  stable  in  its  office  composed  of  highly  competent  men  and  with 
the  confidence  of  the  public.  I  do  not  believe  it  should  be  composed  of  men 
with  an  anxious  ear  for  the  sentiment  of  the  Legislature.  I  believe  that, 
rather  than  following  public  opinion  they  should  lead  it.  I  believe  that  if 
the  Interstate  Commerce  Commission  had  acted  upon  the  facts  as  presented 
to  it  promptly  and  given  relief  to  the  railroads  upon  the  rates,  which  they 
ultimately  did  give  after  years  of  delay,  it  would  occupy  a  stronger  position 
in  the  confidence  of  the  public;  that  instead  of  waiting  to  find  what  the 
public  sentiment  was  and  then  handing  down  a  decision,  they  sliould  have 
acted  upon  the  facts  and  handed  the  decision  down  and  public  opinion  would 
have  followed  them  if  the  decision  was  based  upon  facts.  That  is  the  only 
way  that  rate  regulation  and  the  regulation  of  public  utilities  should  be 
conducted. 

The  fixing  of  a  rate  is  not  a  matter  of  sentiment;  it  is  not  a  matter  of 
what  the  public  desire  is.  Every  man  can  see  that  capital  invested  in  public 
utilities,  serving  the  public,  is  entitled  to  an  adequate  return,  not  upon 
franchises,  not  upon  going  business,  but  upon  the  actual  replacement  value 
of  the  property,  and  that  is  the  rule  that  has  been  laid  down  by  the  courts. 
Upon  that  money  they  are  entitled  to  an  adequate  return  and  the  public  are 
not  so  dishonest  that  they  would  insist  upon  anything  else.  Now  the  only 
way  you  can  obtain  an  actual  business  value  of  this  property  is  by  going  at  it 
piece  by  piece,  counting  the  rails,  ties,  poles,  wires,  the  equipment,  finding 
what  they  are  worth  and  the  total  of  that  money  is  entitled  to  a  fair  return 
or  else  all  business  is  uncertain.  Now  finding  out  what  that  amount  is,  is 
a  necessary  free  requisite  of  any  proper  rate  making.  That  does  not  depend 
upon  popular  opinion ;  it  depends  upon  nothing  but  a  matter  of  fact. 

Now  the  Legislature  in  1907  recognized  that  it  was  not  properly  equipped 
to  determine  that  fact.  As  Mr.  Smith  from  New  York  has  said  —  and  what- 
ever he  says  here  in  this  Convention  from  his  experience  and  ability  de- 
serves the  confidence  of  this  Convention  —  he  said  he  was  not  in  favor  of  having 
the  Legislature  fix  rates,  and  it  is  evident  that  the  Legislature  is  not  equipped, 
by  their  own  acts  —  they  admitted  that  they  were  not  equipped  and  they 
created  a  body  that  was  intended  to  have  and  should  have  the  men  who  have 
the  machinery,  the  experience  and  the  ability  to  determine  that  question  of 
fact,  not  upon  sentiment  but  upon  the  facts,  and  fairly  to  all  concerned. 
That  is  all  that  the  people  of  this  State  want  —  is  a  fair  consideration  of  the 
actual  capital  invested. 

Now  the  State  has  invited  this  capital,  it  has  permitted  it  to  acciunulate 
and  the  supervision  of  that  is  practically  administrative;   as  Judge  Clear- 
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water  has  ably  said,  it  is  administrative,  it  is  legislative  and  it  is  judicial. 
The  courts  have  said  that  in  rate-making  its  functions  were  quasi-judicial. 
It  has  charge  of  the  same  situation  as  the  Court  of  Claims,  as  has  already 
been  pointed  out  here.  I  think,  with  others  in  this  Convention,  that  we 
should  not  go  mad  upon  the  subject  of  putting  commissions  or  other  ofh- 
oers  into  this  Constitution,  but  I  do  think  that,  so  far  as  the  Court  of 
Claims  is  concerned,  which  is  a  judicial  or  semi- judicial  body;  so  far  as  this 
commission  is  concerned,  which  is  a  semi-judicial,  as  well  as  an  administra- 
tive body,  we  should  digifify  the  members  of  this  commission  by  making 
them  impossible  of  removal  by  legislative  action;  and,  that,  further,  if  we 
go  to  the  extent,  as  I  think  we  should,  of  elevating  the  commissioners  them- 
selves, of  making  them  removable  only  upon  complaint  of  the  Governor, 
acted  upon  by  the  Senate  —  if  we  erect  them  in  security,  we  are  defeating 
the  very  purpose  that  we  seek  to  obtain  if  we  do  not  also  protect  the 
functions  of  the  commissions.  Why  should  we  protect  only  the  men  in  the  com- 
^ssions  if  we  do  not  protect  its  functions  as  well?  And  the  chief  function 
of  the  commission  is  to  make  rates,  based  upon  facts  and  not  upon  senti- 
ment. Therefore,  should  we  simply  constitutionalize  a  body  and  prevent 
that  body  from  being  removed  by  the  Governor  and  leave  all  the  functions  of 
the  body,  all  the  reasons  for  its  creation,  subject  to  the  will,  caprice  or 
political  bias  of  the  Legislature?  And  it  was  with  that  in  view  that  the 
committee  proceeded  and  the  committee  represents,  by  the  way,  about  as  di- 
versified opinions  as  does  the  Committee  of  the  Whole,  and  out  of  the  seventeen 
men  each  man  had  an  idea,  and  the  bill  is  so  presented  that  it  will  cover,  as 
far  as  possible,  every  idea,  and  it  may  be  said  of  this  bill  that  is  was  not 
the  work  of  any  one  man.  It  is  not  a  one-man  bill.  It  is  not  the  bill  of  the 
Chairman,  although  we  were  deeply  indebted  to  him  for  his  effort  and  his 
assistance. 

Every  man  upon  the  committee,  I  think,  had  something  to  do  with  the 
preparation  of  this  bill,  but  it  is  almost  impossible  to  suit  the  ideas  of 
everyone. 

This  committee  may  debate  this  matter  long  and  earnestly,  and  in  the 
end  we  have  got  to  come  together  on  some  proposition  in  order  to  meet 
the  public  good. 

Now  the  committee  thought  that  not  only  must  they  protect  the  com- 
mission in  order  to  do  away  with  the  menace  of  legislative  or  executive 
interference,  but  in  order  to  put  into  our  Constitution  what  has  been  the 
settled  law  of  the  State  by  the  courts  of  this  State  and  by  the  experience 
of  this  and  other  States,  the  committee  felt  that  it  should  protect  its 
chief  function,  the  one  that  is  the  most  important,  because  if  you  protect  the 
rate-making  power,  you  protect  the  question  of  securities,  because  securities  if 
they  are  permitted  to  be  issued  <mly  upon  the  rate-making  basis  are  issued 
properly. 

In  order  to  protect  that  and  knowing  that  the  Legislature  by  its  own  act 
had  confessed  its  own  inability  to  make  a  proper  rate  we  felt  that  there 
should  be  something,  some  act  of  this  Convention,  that  would  protect  the 
acts  and  findings  of  this  body. 

Now,  it  has  been  said  that  we  failed  to  make  it  elastic.  The  whole 
question,  the  whole  matter  is  here:  "Each  commission  shall  have  the 
jurisdiction,  powers  and  duties  it  now  has,  but  nothing  herein  contained  shall 
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prevent  the  Legislature  from  enacting  laws  not  inconsistent  with  this 
section,  changing  such  jurisdiction,  powers  and  duties." 

Now,  it  has  been  inquired  what  does  the  word  "  change "  mean  ?  It  is 
the  best  word  that  the  committee  could  select  to  cover  alteration,  addition, 
modification,  or  any  other  word  that  only  the  vocabulary  of  my  friend, 
Judge  Clearwater,  could  supply,  and  which  meant  to  cover  everything  that 
yas  necessary  to  be  done  to  permit  the  Legislature  to  have  this  elastic 
provision. 

}  If  we  have  not  accomplished  that  object,  it  is  not  because  we  did  not 
intend  to  but  because  of  an  unfortunate  choice  of  words,  but  we  have  yet  to 
hear  of  a  word  which  is  better. 

"  Change  *',  it  seems  to  me,  covers  everything  that  is  necessary;  Now,  it 
has  been  pointed  out  that  you  cannot  make  a  change  inconsistent  with 
this  article.  This  article  provides  for  the  form  of  appointment,  form  of 
removal,  and  the  term  of  office,  and  I  am  sure  that  the  Convention  would 
not  wish  to  have  any  changes  that  would  affect  these  items.  My  belief  is, 
from  somewhat  an  extended  study  and  from  the  benefit  of  the  opinions 
of  the  others  on  the  committee,  that  this  is  just  as  flexible,  just  as  subject 
to  change  by  the  Legislature  as  any  amendment  that  has  been  suggested 
here  to-night. 

<  It  would  be  folly  and  it  does  not  need  argimient  for  it,  that  we  must  not 
erect  here  a  body  that  is  not  subject  to  change.  Experience  that  has 
taught  us  in  the  past  must  teach  us  in  the  future,  and  I  believe  these 
commissions,  so  erected  in  this  Constitution,  are  serving  a  public  service,  that 
the  Legislature  should  change  them,  if  necessary,  but  at  the  same  time, 
I  do  not  believe  any  one  in  this  body  or  any  one  in  the  public  at  large 
would  want  these  commissions  to  have  any  less  jurisdiction  or  any  less 
power  than  they  have  now. 

The  principal  purpose  for  their  creation  is  to  serve,  when  they  gav«  them 
the  powers  they  now  have,  and  in  addition  to  that,  they  should  be  given 
such  power  as  the  future  may  determine. 

Jurisdiction.  A  change  of  jurisdiction  would  permit  the  addition  of  new 
work  upon  the  New  York  Commission  and  any  change  in  any  way  that  is 
necessary  to  work  out  the  usefulness  of  these  commissions,  but  they  should 
not  be  changed,  either  in  the  manner  of  appointment,  the  manner  of  removal, 
or  should  not  be  destroyed  and  emasculated  by  legislative  act. 

And  60  I  say  that  the  Committee  to  the  extent  of  its  wisdom  selected  what 
would  carrv  out  that  assertion. 

Now,  then,  if  we  come  for  a  moment,  and  I  shall  have  done,  to  the  ques- 
tion of  the  legislative  restriction  that  we  have  here.  It  is  not  a  restriction 
in  the  extent  that  it  takes  away  power  from  the  Legislature.  It  might  be 
termed  a  legislative  handicap;  the  intervention  of  a  period  of  time  of  some 
sort  between  the  introduction  of  rate-making  bills  in  the  legislative  body 
and  the  passage  of  the  act,  so  that  it  becomes  a  law. 

Now,  Governor  Hughes  at  the  time  of  his  veto  of  several  bills  that  were 
passed  by  the  Legislature  used  some  language  that  is  better  than  anything  I 
can  say,  and  he  was  peculiarly  fitted  to  discuss  this  subject,  because  he,  to 
a  large  degree,  was  the  instigator  of  the  policy  which  was  adopted  by  the 
State  and  which  spread  over  the  United  States. 
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Referring  to  the  bill  in  question,  he  said,  "  the  passage  of  the  bill  was  not 
preceded  by  legislative  investigation  or  suitable  inquiry  under  the  authority 
of  the  state.  Nor  is  the  fixing  of  this  rate  predicated  on  reports  or  statistics 
officially  collated  which  would  permit  a  fair  conclusion  as  to  the  justice  of 
its  operation  with  reference  to  the  railroads  within  its  purview.  The  bill 
represents  the  policy,  seriously  mistaken  and  pregnant  with  disaster.  It  is 
of  the  utmost  importance  that  the  management  of  our  railroad  corporations 
should  be  subject  to  strict  supervision  by  the  state  and  that  regulations  com- 
pelling the  observance  of  the  law  and  proper  and  adequate  service  sliould 
rigidly  be  enforced.  It  is  the  duty  of  these  corporations  to  provide  transpor- 
tation of  passengers  and  goods  at  reasonable  rates,  and  the  state  should 
compel  the  performance  of  this  obligation. 

"  It  is  of  the  greatest  importance  not  only  that  railroad  corporations  should 
be  compelled  to  respect  their  public  obligations,  but  also  that  they  should  be 
permitted  to  operate  under  conditions  which  will  give  a  fair  return  for  their 
service.  An  arbitrary  dislocation  of  tariffs  by  the  fiat  of  the  legislature  with- 
out investigation  is  a  matter  of  serious  concern.  The  best  that  could  be 
said  for  such  legislation  would  be  that  it  should  be  regarded  as  an  isolated 
case  and  not  as  a  precedent." 

I  shall  not  try  to  read  all  this  matter,  because  I  know  that  there  are 
others  who  wish  to  be  heard,  but  throughout  his  vetoes  he  expresses  this  opin- 
ion, and  he  says,  "  There  is  a  better  way.  It  has  already  been  pointed  out  in 
the  legislation  of  the  state.  It  is  practically  impossible  in  view  of  the  nature 
of  the  problems  and  the  many  questions  requiring  consideration  for  the  Legis- 
lature to  deal  directly  with  railroad  rates  in  a  satisfactory  manner.  Where 
a  matter  requires  investigation  in  order  that  a  just  result  may  be  reached, 
the  obvious  course  is  to  create  a  body  which  can  investigate  with  expert 
assistance,  as  summarily  as  possible,  and.  which  shall  have  adequate  power 
to  make  appropriate  orders.  Such  a  body  has  been  created  in  this  state 
through  the  public  service  commissions  law  recently  enacted." 

Now,  the  Legislature  did  create  such  a  body.  Mr.  Smith  of  New  York  in 
his  arguments  suggested  that  they  created  a  body  and  yet  did  not  have  the 
power  over  their  own  creation.  Now,  this  body  is  practically  a  standing 
committee  of  the  Legislature  so  far  as  this  provision  on  page  2  of  the  act 
is  concerned;  a  legislative  committee  properly  equipped  and  sitting  con- 
tinuously to  determine  the  questions  of  fact  upon  which  rates  must  be  based. 

Now,  we  have  not  taken  away  from  the  Legislature  any  of  the  power  which 
it  now  has.  We  have  suspended  it  for  a  moment,  until  such  time  as  the 
standing  body  of  this  Legislature,  created  by  its  own  act,  can  properly  as- 
certain what  are  the  facts  upon  which  a  rate  should  be  based. 

In  that  interval  the  press  will  take  up  the  question.  The  press  will  know 
about  it,  and  in  the  end  the  decision  of  the  public  will  be  right.  We  ask 
for  a  breathing  spell  between  the  introduction  of  the  bill  and  the  passage  of 
the  act  in  which  the  facts  can  be  ascertained  and  the  public  can  know  what 
it  is  doing  through  its  Legislature. 

Now,  they  say  that  it  is  an  invitation,  an  invitation  to  a  flood  of  bills  to 
come!  in  here;  that  it  opens  the  door.  No  door  can  stand  more  wide  open 
than  the  door  as  it  now  stands.  As  nearly  as  I  can  by  an  examination  of 
the  legislative  indices,  I  find  that  in  the  year  1908,  39  bills  affecting  utilities 
were  introduced;  in  1909,  74  bills;  and  so  on  up  to  1915,  a  total  of  some  332 
bills. 
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No  invitation  could  be  wider  than  the  invitation  now  extended. 

If  this  limitation,  or  handicap,  as  we  comprehend  it,  was  in  force,  if  a 
bill  came  in  here  as  has  been  described  —  suppose  a  man  living  down  in  the 
borough  of  Queens  is  paying  a  dollar  for  gas  and  across  the 'street  in  Kings 
a  man  is  paying  eighty  cents  for  his  gas,  if  he  goes  out  to  his  constituents 
and  makes  a  canvass  upon  the  ground  that  he  can  get  eighty  cents  for  them, 
he  can  come  in  here  and  introduce  all  the  bills  he  likes  and  make  all  the  ob- 
jections he  likes.  He  does  not  go  to  the  Constitution  to  see  if  there  is  an  in- 
vitation to  attempt  this  thing.  He  comes  here  anyway,  but  before  the  Legis- 
lature can  pass  that  bill  there  must  be  a  joint  resolution  from  the  other  body 
created  for  that  purpose. 

If  they  can  get  a  joint  resolution  through  these  two  bodies  they  are  en- 
titled to  a  report,  and  if  there  is  any  condition  of  affairs  in  this  State  as  to 
rates  of  public  utilities  which  will  withstand  the  investigation  of  the  Legis- 
lature, of  the  Senate,  and  of  this  body,  after  evidence  has  been  taken,  and  a 
hearing  had  at  which  the  parties  interested  may  appear,  and  then  it  passes 
both  bodies,  goes  to  the  Governor  and  is  signed,  then  I  say  that  such  a  condi- 
dition  should  be  remedied,  and  we  acting  here  for  the  people  should  see  that 
it  is  remedied  and  that  the  proper  machinery  is  supplied  for  it;  but  I  do  say 
that  the  utilities,  that  the  people  who  are  interested  in  these  things  should  not 
be  required  year  after  year,  day  after  day,  from  the  time  the  Legislature  is  in 
session  until  it  finally  adjourns  and  keep  track  of  every  bill,  because  of  the 
flood  of  bills  which  are  introduced  without  intention  of  affecting  utilities 
adversely,  but  in  the  matter  of  other  legislation.  These  utilities  should  be 
kept  free  from  politics,  as  well  as  the  courts,  as  well  as  the  commission. 

As  I  say,  it  should  not  be  necessary  that  they  should  be  behind  these  rails, 
and  around  this  room,  when  the  Legislature  is  in  session.  It  is  not  becoming. 
It  destroys  the  confidence  of  the  public  in  the  Legislature  and  in  the  utilities 
themselves.  I  speak  in  behalf  of  common  fairness,  that  they  should  be 
sent  to  some  body  and  when  they  appear  before  that  body  to  give  their 
evidence,  make  known  their  facts,  there  should  be  but  one  place  to  go,  and 
that  place  should  be  free  from  politics,  should  be  embedded  in  this  Constitu- 
tion, so  far  as  we  can  in  our  prudence  do  it,  and  that  they  having  given 
their  facts  and  made  their  record,  should  be  then  entitled  to  await  the  action 
of  the  Legislature  without  trying  to  appear  before  legislative  bodies  and  you 
know,  if  you  have  ever  served  here,  how  impossible  it  is  for  a  legislative  com- 
mittee to  act  justly  and  wisely;  and  as  it  has  already  been  said  here  by  Mr. 
Smith,  that  they  cannot  do  it  without  creating  a  special  committee  at  a 
large  expense. 

I  think  that  it  has  merit.  And  I  further  feel  that  the  gentlemen  of  this 
Convention  if  they  reflect  upon  it,  as  the  Committee  has  done,  that  they  will 
see  that  it  is  not  robbing  the  Legislature  of  any  of  its  power;  in  taking  the 
power  away  from  the  Legislature  or  the  right  to  control  these  commissions,  they 
have  not  lessened  the  opportunity  for  relief  if  the  commission  becomes  slothful 
or  neglects  its  duties. 

They  have  a  right  to  call  upon  this  commission,  and  if  by  a  given  time,  fixed 
by  law,  they  can  fix  the  law,  the  commission  does  not  respond,  they  can, 
without  the  report  see  that  the  public  is  protected,  but  there  is  provided 
an  interval  of  reflection,  a  period  of  sound  understanding  before  the  Legis- 
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lature  acts,  to  insure  to  utilities,  not  for  the  benefit  of  the  utilities  alone, 
but  for  the  benefit  of  the  State  and  for  the  benefit  of  the  money  invested,  a 
public  investigation. 

I  think,  gentlemen,  that  I  have  stated  all  that  I  should  state.  I  expect, 
possibly,  in  regard  to  the  judicial  review,  and  as  to  that  a  difference  of 
opinion  arose  in  the  Committee  which  was  settled  by  the  statement  that  "  to 
the  manner  and  to  the  extent  fixed  by  the  Legislature  the  decisions  and  orders 
of  this  conunission  should  be  reviewed."  Whatever  may  be  my  opinions  upon 
that, — 

Mr.  Cullinan  —  Mr.  Chairman,  will  the  gentleman  let  me  ask  him  a 
question  ? 

Mr.  Mandeville  —  Yes. 

Mr.  Cullinan  —  If  you  will  recall  I  submitted  an  amendment  to  the  eifect 
that  decisions  and  orders  of  the  commission  should  be  subject  to  review  by 
the  court.  If  that  is  adopted  and  that  section  be  stopped  there,  then,  if 
this  should  become  a  law  a  review  would  automatically  arise.  Now,  why  do 
you  put  in  the  language  "  in  such  manner  and  to  such  extent  as  the  Legis- 
lature may  provide  "  ?   Supposing  the  Legislature  would  provide  — 

Mr.  Mandeville  —  That  will  remain  as  it  is,  Mr.  Cullinan.  The  reason  that 
language  went  in  there  is  because  it  was  the  language  adopted  as  the  best 
view  of  the  Committee,  and  I  am  bound  by  the  Committee's  report  to  sustain 
it  in  every  respect. 

As  to  this  judicial  review  I  can  recognize  a  broad  difference  of  opinion,  and 
as  to  whether  or  not  the  courts  should  be  permitted  to  substitute  their  judg- 
ment as  to  facts  for  the  judgment  of  the  commission,  and  as  to  the  other 
questions  involved  I  imagine  there  would  be  a  difference  of  opinion  here. 

All  I  can  say  for  the  Committee  is  that  our  desire  is  to  accomplish  some 
good,  to  get  into  this  Constitution  something  that  satisfies  the  general  con- 
censuEf  of  opinion  and  I  welcome  the  discussion  that  has  been  had  and  which 
will  follow,  and  the  amendments  which  are  suggested  and  I  think  if  this 
bill  could  retain  its  place  on  the  calendar  that,  with  these  amendments  before 
us,  perhaps  we  can  get  something  that  will  approach  the  general  desire  of 
this  Committee  and  of  the  Convention. 

I  earnestly  hope  so,  because  I  think  there  is  here  a  problem  which  deserves 
the  attention  and  the  action  of  this  Convention. 

Mr.  Olcott  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Olcott. 

Mr.  Olcott  —  Like  so  many  others  of  the  Committee,  I  was  one  of  those 
who  introduced  a  bill  on  this  subject  before  the  Convention,  which,  of  course, 
was  referred  to  the  Public  Utilities  Committee.  It  was  a  carefully  born  and 
nurtured  child,  but  as  it  comes  back  on  the  floor  of  the  House  it  is  hardly 
recognizable  as  my  own,  so  if  I  say  kind  things  about  this  bill  reported  by 
the  Committee  I  won't  be  accused  of  grossly  flattering  my  own  posterity. 

As  several  speakers  have  stated,  every  one  of  the  seventeen  members  of 
the  committe,  if  not  as  many  different  bills,  certainly  many  times  that  many 
different  ideas  developed  in  the  committee;  and  I  will  say  in  passing  what 
you  must  all  be  aware  of,  because  Judge  Hale  was  upon  the  committee,  a 
man  of  extraordinary  care  and  learning,  especially  in  this  direction,  that  each 
one  of  the  propositions  and  each  idea  of  each  member  of  that  committee  and 
each  member  of  the  Convention,  so  far  as  known  to  them,  was  discussed  with 
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not  only  great  care  and  attention,  but  with  extraordinary  powers  of  and  op- 
portunity for  investigation,  because  we  held  a  great  many  public  hearings. 
They  were  all  largely  and  well  attended,  not  only  in  numbers  but  in  the 
quality  of  the  speakers.  We  had  the  advantage  of  long  dissertations  on  the 
subject,  and  especially  on  their  experience,  from,  I  think,  nearly  all  of  the 
Public  Service  Commissioners  who  have  served  this  State;  if  not  nearly 
all,  I  should  think  safely  a  majority  of  them.  The  chairman  of  both  of  the 
present  commissions  were  before  us  at  great  length  and  with  great  courtesy 
and  gave  us  valuable  data  from  their  experience  and  their  own  offices 
which  were  carefully  considered.  Many  of  the  other  commissioners,  boith 
past  as  well  as  present,  were  before  us.  Their  immediate  predecessors  as 
chairman,  as  Senator  Blauvelt  has  reminded  me,  were  present,  from  whom 
we  learned  perhaps  quite  as  much  as  from  the  present  conmiissioners  be- 
cause they  saw  the  acts  of  others  and  the  tendency  of  legislation  and  plans 
with  perhaps  better  perspective  than  those  in  the  midst  of  the  work  now. 

Now,  I  am  only  saying  these  things  and  not  meaning  to  take  so  much 
time  in  addressing  myself  to  this  feature  of  the  matter,  to  say  that  if  there 
rests  any  doubt,  when  he  comes  to  vote,  in  the  mind  of  any  member  of  this 
Convention  as  to  the  fact  that  he  can  place  some  reliance  in  making  up  his 
mind  upon  the  concrete  and  aggregate  judgment  of  the  committee,  he  may 
safely  rely  upon  that  thought. 

I  want  now  to  discuss  for  a  moment  the  parallels  and  the  divergencies  be- 
tween the  bill  reported  by  the  committee  and  that  measure  offered  by  our 
distinguished  leader  to-day  on  the  floor  of  this  committee.  In  the  first  place 
he  provides  that  there  shall  be  one  or  more  public  service  commissions,  and 
our  proposition  is  explicit  in  stating  that  there  shall  be  two.  What  I  say  on 
that  subject  may  not  be  important  because  you  may  say  that,  if  what  I  am 
about  to  say  about  the  absolute  necessity  for  the  continuance  of  the  two  com- 
missions is  true,  the  Legislature  in  its  wisdom  will  so  discover  and  continue  to 
legislate  in  that  way,  or  at  least  not  legislate  to  the  contrary.  Maybe  that 
is  so,  but  it  seemed  so  clear  to  us,  on  the  testimony  of  every  one  I  have 
spoken  of,  as  well  as  our  own  judgment  —  our  own  judgment  being  informed 
and  drawn  almost  exclusively  from  the  testimony  on  all  sides  of  this  propo- 
sition from  every  person  that  came  before  us  —  that  there  should  be  for  the 
next  twenty  years  two  commissions,  that  we  had  no  manner  of  doubt  that  it 
was  safe  to  recommend  that  for  the  Convention  to  adopt. 

It  has  been  stated  correctly  that  a  very  large  part  of  the  business  of  the 
First  District  commission  is  with  relation  to  the  subways  in  New  York  city. 
You  have  heard  from  Mr.  Smith  that  85  per  cent,  of  these  expenditures  are 
with  regard  to  the  engineering  and  architectural  and  very  practical  as  well 
as  study  work  relating  to  the  subways.  Mr.  Smith  —  I  did  not  catch  that  he 
phophesied  how  soon  that  would  be  finished,  whether  he  named  a  definite 
year  or  not,  but  I  humbly  ask  to  be  authority  for  the  proposition  that  not  in 
20  years  will  the  subway  work  in  New  York  city  be  finished.  I  know  that 
the  debt  limit  has  been  reached,  or  nearly,  for  the  allowance  of  that  huge  ex- 
penditure at  present,  but  I  know  that  before  the  present  proposition  is  done 
it  is  beyond  a  doubt  that  there  will  be  extensions  of  the  system.  In  fact 
New  York  city  is  growing.  As  one  speaker  has  said,  not  up  to  the  establish- 
ment of  the  subways  now  existent  and  in  sight  but  far  and  far  so  far  ahead 
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of  it  that  whereas  the  computation  was  made  that  when  we  got  such  and 
such  a  subway  there  would  be  people  to  fill  it,  the  fact  is  that  with  the  open- 
ing of  each  new  subway  the  experience  has  been,  as  with  all  rapid  transit 
in  New  York  city,  that  the  march  of  population  was  far  greater  than  the 
march  of  accommodation,  and  outlying  districts  have  been  built  in  Queens 
county,  for  example,  which  are  going  to  more  than  tax  the  very  vast  rapid 
transit  improvements  to  carry  the  people  in  that  direction,  so  that  in  our 
outlying  districts,  as  well  as  in  Manhattan  Island,  the  truth  is  as  I  have 
stated,  and  I  have  no  doubt  ways  and  means  will  be  provided  for  the  extension 
of  subway  conditions  far  beyond  the  lifetime  of  the  work  of  this  Convention, 
long  as  it  is.  If  it  were  not  so  this  great  work  for  the  First  District,  in 
addition  to  that  of  the  building  of  the  subway,  besides  that  and  in  order  to 
provide  against  any  possible  paucity  of  work  for  the  First  District  com- 
mission, there  was  put  into  our  bill  —  and  I  think  that  we  are  indebted  to 
Delegate  Coles  from  Suffolk  county,  I  think  —  yes,  Suffolk  county  —  a 
proposition  by  which  the  jurisdiction,  territorial  and  topographical,  of  the 
two  district  commission  bodies  might  be  changed  and  shifted,  the  one  in- 
creased and  the  otlier  lessened.  Mr.  Coles'  proposition,  influencing  me  to 
vote  for  it,  was  that  it  was  normal  and  natural  for  Long  Island  to  be  part 
of  the  First  District,  because  he  pointed  out  the  anomaly  or  soleci«n  that 
although  it  was  part  of  the  Second  District  you  could  not  get  from  it  to 
any  other  part  of  the  Second  District  without  traversing  the  First  District, 
unless  you  go  outside  the  Sliate,  or  by  water,  and  that  it  was  abnormal  that 
that  thing  should  be. 

Well,  the  Second  District  may  be  relieved  if  the  New  York  city  commission 
is  ever  relieved  of  its  tremendous  stress  of  work  at  present  by  additions  to 
the  First  District  and  subtractions  froin  the  Second  District.  All  Suffolk 
county,  which  is  looming  in  importance,  is  demanding  continued  and  increased 
service,  nbt  only  in  means  of  transportation,  but  of  the  other  public  utilities. 

The  work  is  vast  of  those  commissions.  I  do  not  believe  that  anyone  nojk 
intimate  with  the  work  of  the  First  District  commissioners  knows  their  great 
length  of  hours  and  their  great  time  of  occupation.  X  personally,  of  course, 
know  less  of  the  Second  District  than  I  do  of  the  first,  but  I  can  bear  testi- 
mony, which  is  well  known  to  you  all  who  have  had  business  with  that! 
office,  that  they  are  very  much  over-taxed  indeed,  at  present,  and  I  believe 
the  march  of  progress  throughout  the  Empire  State  will  always  keep  both 
districts  over-taxed,  «o  I  do  not  regard  it  as  possible  that  there  will  be 
within  20  years  any  time  when  the  shortening  of  these  commissions  into  one, 
when  the  aggregation  of  these  two  commissions  into  one,  or  when  the  lessen- 
ing in  the  number  of  commissions  would  be  feasible.  I  think  it  safe  to  say, 
and  the  testimony  would  be  convincing  to  all  of  you  if  you  had  heard  it,  that 
there  would  be  no  time  in  the  life  of  this  amendment  to  the  Constitution 
when  it  would  be  likely  that  there  would  be  any  need  for  either  a  less  number 
of  commissions  or  a  less  number  of  commissioners  in  — 

Mr.  Brackett  —  Will  the  delegate  permit  an  interruption  ? 

The  Chairman  —  Does  the  gentleman  yield? 

Mr.  Olcott  —  Certainly. 

Mr.  Brackett  —  Is  it  either  likely  that  in  20  years  there  would  be  need 
for  three  commissions  or  more,  by  reason  of  the  tremendous  increase  of  work 
that  is  likely  to  come?  Isn't  it  for  that  reason  desirable  not  to  tie  to  any 
specific  number? 


2212 

Mr.  Olcott  —  My  judgment  would  be,  Mr.  Brackett,  in  spite  of  all  I  have 
said>  I  believe  that  with  the  lessening  of  rapid  transit  work  in  the  First 
District  and  their  ability  to  attend  to  other  details  of  their  work  for  a  longer 
proportion  or  part  of  their  time  than  now,  that  the  matter  could  go  along  for 
20  years  without  a  third  commission.  But  if  anyone  thinks,  Senator  Brackett, 
—  I  was  trying  to  say  to  you,  Senator  Brackett,  in  answer  to  your  question, 
that  I  am  quite  satisfied,  if  you  think  there  is  a  chance  of  that,  to  have  the 
proposition  changed  so  that  there  shall  be  two  or  more  commissions;  but  I 
dislike  the  proposition  as  suggested  by  Mr.  Wickersham  that  there  should  be 
''  one  or  more  ",  as  inviting  the  Legislature  in  some  spirit  of  economy  which 
might  rim  beyond  its  proper  bounds,  to  shorten  the  number  into  one. 

The  method  of  appointment  which  Mr.  Wickersham  suggests  is  the  same 
which  the  Committee  suggests,  and  in  my  parallelizing  of  these  two  commis- 
sions —  I  need  not  spend  time  on  that  —  we  have  the  same  appointment  made 
by  the  Governor,  by  and  with  the  advice  of  the  Senate.  The  method  of 
removal  which  Mr.  Wickersham  proposes  is  the  present  method  applied  to 
the  commission,  which  is  simply  by  the  Governor's  judgment  and  discretion. 
It  is  very  honegrt  —  after  a  hearing  and  upon  charges  served  —  and  yet  I 
think  we  all  know  that  it  practically  comes  to  the  judgment  of  the  Governor 
alone,  the  matter  of  removal.  I  would  say,  whether  that  be  the  correct 
theory  of  that  or  not  I  would  none  the  less  be  unshaken  in  my  belief  that 
the  Public  Utilities  Committee  of  this  body  has  named  the  righter  and  the 
juster  method  if  the  eommissioners  are  appointed  as  we  suppose  they  shall 
be  and  as  they  are  now  by  the  Governor,  by  and  with  the  consent  of  the 
Senate;  then  I  believe  their  method  of  removal  should  be  substantially  the 
same,  by  the  Senate  on  recommendation  of  the  Governor,  which  as  I  read  it 
means  the  same  thing  —  so  I  prefer  the  suggestion  of  the  Committee  in  that 
regard. 

The  five-year  term  of  which  I  shall  speak  in  a  moment,  is  agreed  to  by  both 
Mopositions,  and  until  the  Legislature  shall  otherwise  provide,  as  General 
Wickersham  says,  the  existing  commissions  are  continued  with  the  jurisdiction 
and  powers  at  present  enjoyed  by  them,  and  there  is  not  very  substantial 
difference  between  that  and  the  Committee's  proposition  except  as  the  Com- 
mittee definitizes. 

And  now  I  want  to  speak  for  a  moment  of  the  definite  propositions  that 
the  Committee  submits  for  the  vote  of  this  Committee  of  the  Whole.  And 
first  I  addressed'  myself,  because  perhaps  it  is  the  more  important  matter 
criticized  to-day,  to  the  criticisms  of  ex-Speaker  Smith,  of  the  language 
contained  in  the  bottom  of  the  first  line  and  the  fourth  of  the  second  page 
of  the  bill  as  reported  by  the  Committee,  that  "  The  Legislature  shall  not 
enact  any  law  prescribing  a  rule  or  charge  or  a  standard  of  service,  equip- 
ment or  operation  for  any  public  utility,  until  after  it  has  received  from  one 
of  the  commissions  a  report  thereon  made  after  investigation  and  hearing." 

Now,  that  differs  from  Mr.  Wickersham's  in  that  he  has  no  such  specifica- 
tion. As  I  originally  introduced  my  bill,  and  I  think  there  were  others,  I 
am  not  sure  whose,  that  proposed  the  same  thing  as  mine,  but  it  embraced 
the  proposition  for  the  largest  and  most  exclusive  powers  in  these  regards  by 
the  commission  and  for  the  broadest  court  review  It  seemed  to  me  that 
these  two  things  might  well  go  hand  in  hand,  for  exclusive  rate-making  and 
equipment-making  power  by  the  Legislature. 
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Mr.  Wickersham  —  Will  the  delegate  yield  for  a  question? 

The  Chairman  —  Does  the  gentleman  yield? 

Mr.  Olcott  —  Certainly. 

Mr.  Wickersham  —  When  you  speak  of  proposed  court  review,  you  mean 
review  by  the  court  of  the  action  of  the  Commission  in  passing  upon  disputed 
questions  of  fact  as  well  as  of  questions  of  law? 

Mr.  Olcott  —  I  do,  sir. 

Mr.  Wickersham  —  So  that  you  would  have  — 

Mr.  Olcott  —  I  am  speaking  of  my  thought,  and  not  of  the  Committee's. 
I  was  about  to  say  how  it  had  been  modified. 

Mr.  Wickersham  — ^Well,  I  see.  When  I  said  yours,  I  meant  the  Committee's. 

Mr.  Olcott  —  No,  I  was  speaking  for  a  moment  of  ray  original  proposi- 
tion, and  then  I  was  proposing  to  trace  down  how  the  Committee  had  caused 
me  to  change  and  compromise,  and  while  my  mental  processes,  I  know,  are 
not  interesting  to  the  Committee,  it  illustrated  the  point  I  was  about  to  make. 

My  proposition  provided  for  the  most  exclusive  power  of  the  commission, 
and  then  the  broadest  review  to  hold  it  in  check. 

I  felt  that  the  Legislature  had  delegated  this  power  and  that  it  should  not 
be  a  delegation  with  a  string  attached;  that  if  the  Legislature  had  seen  fit 
for  the  past  seven  years  and  if  the  Constitutional  Convention  should  see  fit 
for  the  next  twenty  years  to  constitute  and  continue  this  commission,  we 
should  give  it  the  great  powers  for  which  it  had  been  formed. 

And  then  along  came  suggestions  from  people  who  sympathized  initially, 
as  I  had  not  in  my  own  thoughts  done,  with  the  idea  of  continuing  the  powers 
in  those  directions,  and  they  pointed  out  that  the  Legislature  had  not  intended 
when  they  formed  this  commission  ta  create  a  Frankenstein  that  would  grow 
big  enough  to  overpower  them  and  rob  them  of  their  puissance  but 
had  intended  to  create  an  orderly  child  that  should  be  admonished  and  have 
its  propositions  and  actions  moderated  by  the  Legislature  when  the  Legisla- 
ture saw  fit.  That  idea  seemed  to  me  to  have  much,  if  not  all,  of  the  merit 
that  its  proponents  suggested  for  it. 

Then  the  argument  was  made  by  some  of  us  that  the  fear  was  that  at  some 
time  —  not  the  Legislature  in  its  present  wisdom  because  we  had  with  us  on 
that  committee  such  members  of  the  Legislature  as  Senator  Foley  and  Senator 
Blauvelt  and  several  past  members  —  I  am  not  sure  whether  there  were  any 
more  members  of  the  present  house  —  and  we  knew  that  under  their  guidance 
in  this  matter  of  particular  interest  to  them,  the  Legislature  was  safe.  But 
we  said :  "  There  may  come  a  time  when  through  the  old  impulse  of  '  strike  * 
legislation,  if  such  a  thing  were  possible  any  more  ", —  and  I  hope  it  may  not 
be,  but  viewing  the  possibility  as  there, —  "  or  through  uninformed  action,  or 
action  by  members  of  the  Legislature  who  might  introduce  a  bill  because 
they  were  chafed  or  irritated  by  something  and  perhaps  had  their  minds  dis- 
torted " —  it  might  be  among  the  possibilities  that  the  Legislature  would  act 
quickly  and  make  a  rate,  let  us  say,  on  the  demand  of  their  constituents 
for  a  76  cent  gas  bill  or  the  demand  from  their  constituents  in  BrookljTi 
for  a  five-cent  continuous  fare  to  Coney  Island,  or  some  of  those  other  things 
—  that  the  pulse  of  the  legislator,  especially  the  Assemblyman  to  be  elected 
every  year,  if  he  continue  to  be,  throbs  too  easily,  and  we  said  "  Let  us  try 
to  do  something  that  will  avoid  that  possibility  ". 
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We  know  that  rate-making  and  other  regulations  entered  upon  by  the 
Legislature,  or  thought  to  be  entered  upon  ill-advisedly,  have  been  vetoed  by 
Governors  in  the  past  and  we  know  that  that  may  always  continue  to  be  the 
action.  And  yet  even  that  may  possibly  not  continue.  There  might  possibly  be 
a  governor  who  might  have  his  mind,  as  more  tempered  thoughts  might  view 
it,  distorted  by  some  popular  clamor  and  demand  and  we  might  get  some 
really  unfair  legislation,  which  it  would  take  years  perhaps  for  the  courts  to 
finally  declare  to  be  out  of  the  way  and  unconstitutional  and  which  the 
public  interests  should  be  guarded  against. 

Then  came  the  scheme  that  was  put  in  here  as  a  compromise,  to  which 
I  gladly  assented  and  for  which  I  as  earnestly  plead  as  if  I  had  been  the 
author  of  it,  and  that  is  that  the  Legislature  shall  retain  its  power  in  those  re- 
spects, to  this  modified  extent,  that  it  has  this  necessary  prefatory  action  that 
they  shall  first  ask  the  commission  to  lay  the  proposition  before  them  before 
they  reduce  a  rate  or  make  some  dubious  requirement  in  equipment.  We  made 
that  provision  for  two  reasons:  First,  the  safeguarding  of  the  public  and 
proper  regard  for  its  creatures,  the  utility  people ;  and,  secondly,  because,  con- 
fessedly, as  we  have  heard  in  this  chamber, —  again  I  quote  ex-Speaker  Smith, 
—  the  rate-making  power  is  not  something  that  the  Legislature  is  equipped  to 
analyze  and  find  out  about.  So  we  said  the  facilities  of  the  commission  shall 
be  at  the  beck  and  call  of  the  Legislature,  so  that  it  may  require  and  call  for 
them  to  give  information  in  a  reasonable  time,  and  make  returns  to  the  ques- 
tions asked  before  the  Legislature  shall  do  this  rate-making.  And  Mr.  Smith 
says,  quite  naturally  —  and  I  think  there  is  an  equally  natural  and  perfectly 
positive  answer  —  "Why,  what  can  we  dof  If  you  make  it  as  soon  as  thirty 
days,  or  sixty  days,  or  certainly  if  you  had  to  make  it  ninety  days,  there  would 
not  be  any  time  for  the  Legislature  to  act  after  getting  back  the  report ". 
Well,  there  should  not  be.  That,  of  course,  is  the  obvious  answer.  If  the 
equipped  commission  can  not  ascertain  the  facts  upon  which  you  should  de- 
termine such  a  great  question  as,  for  instance,  whether  the  gas  companies 
should  reduce  the  price  of  gas  from  80  cents  to  75  cents  in  New  York  city  —  if 
that  cannot  be  determined  by  an  equipped  commission  within  ninety  days,  then, 
of  course,  it  goes  without  saying  that  the  Legislature  should  not  rush  to  pro- 
vide  an  unauthorized  and  ill-considered  relief  of  the  public,  upon  any  demands, 
however  insistent,  by  any  constituencies.  In  such  a  case  as  that  the  answer 
would  be,  let  them  require  that  the  commission, —  if  they  are  sure  that  the 
commission  is  giving  them  an  answer  or  endeavoring  to  give  it  as  quickly  as 
these  rate  investigations  can  be  had  —  let  them  give  it  to  them  by  the  next 
session,  if  it  cannot  be  done  before,  or  by  Christmas  day  of  that  year  so  that 
they  can  act  upon  it  at  the  next  session  and  they  will  then  take  their  action 
in  time  to  provide  the  relief  for  their  constituents  that  is  asked.  And  if, 
on  the  other  hand,  it  is  a  matter  that  can  be  determined  in  a  short  time,  do 
you  think,  gentlemen,  that  I  use  large  figures  when  I  speak  of  questions  that 
cannot  be  determined  by  an  equipped  commission  within  ninety  days?  Why 
you  would  not  if  you  heard  the  testimony  —  not  from  interested  utility 
people  —  but  from  the  hard  working,  exceedingly  expert  commissioners,  such 
as  Commissioner  Stevens,  formerly  of  this  district;  Commissioner  Van  Sant- 
voord,  now  of  this  district;  Commissioner  McCall  of  the  first  district;  Com- 
missioner Willcox,  former  chairman  on  the  first  district  —  men  whose  state- 
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ments  on  the  subject  you  know  were  true  because  you  know  and  we  all  know 
that  they  are  good,  faithful,  efficient,  hard-working  public  servants,  some  of 
the  clamor  of  recent  days  and  recent  investigating  committees  to  the  con- 
trary notwitlistanding.  When  you  heard  them  say  that  there  were  questions 
about  values,  questions  about  the  value  of  their  pipes  in  the  ground  and  what 
proportion  that  present  value  upon  which  capitalization  was  predicated 
should  bear  to  the  original  cost  of  the  pipe  and  the  laying  of  it;  when  you 
heard  about  the  engineering  difficulties  in  the  way  of  making  a  fair  appraise- 
ment of  capitalization  for  the  purpose  of  seeing  whether  an  80  cent  rate  for 
gas  would  be  proper  or  confiscatory,  you  would  know  that  there  are  many  cases 
as  to  which  my  suggestion  that  ninety  days  would  not  be  too  short  a  time, 
is  well  borne  out,  and  borne  out  by  evidence  that  none  can  dispute. 

So  I  say,  if  it  is  a  long  question  like  that,  it  should  go  to  the  next  Legis- 
lature; and  if  it  be  a  small  matter,  either  in  scope  or  in  history  or  in  analysis, 
then  your  commission  is  going  to  give  you  a  quick  answer  and  your  present- 
day  Legislature  can  act  immediately.  If  it  does  not,  it  is  going  to  be  per- 
fectly apparent  that  they  are  acting  against  instead  of  hand  in  hand  with  the 
interests  of  their  original  creator,  the  Legislature,  and  their  creator,  the 
people,  and  legislation  by  the  Legislature  under  such  circumstances,  particu- 
larly if  the  time  limit  had  expired,  would  meet  the  approval  of  the  Governor 
and  of  all  men. 

And  so  it  seemed  to  us,  here  was  a  proposition  that  properly  conserved  the 
duty  and  responsibility  and  the  proper  power  of  the  Legislature  over  its 
creature,  this  public  utilities  commission,  and  yet  properly  conserved  the 
interest  of  the  public  utilities  people,  and  through  them,  the  people  of  the 
whole  State  in  the  matter  of  convenience,  requirement  and  necessity  —  be- 
cause their  interests,  like  those  of  the  people  and  the  Legislature,  should  go 
hand  in  hand  —  then,  I  say,  you  have  a  situation  where  the  interests 
of  both  sides,  the  law-making  power  on  the  one  hand,  the  utilities  people 
on  the  other,  are  properly  conserved,  without  hitting  anybody  in  the  face; 
without  attempting  to  derogate  from  or  reduce  the  proper  power  of  the 
Legislature;  without,  on  the  other  hand  refusing  for  a  minute  to  have  the 
usefulness  of  the  utilities  commission  in  informing  the  Legislature,  which  is 
the  people  of  the  State,  of  the  true  facts.  Now,  what  can  be  more  just  and 
more  proper  than  that?  It  requires  no  such  legislation  as  may  be  safe  for 
the  Utopia,  but  legislation  which  is  safe  for  the  ordinary  forms  of  govern- 
ment, under  ordinary  human  conditions,  because  it  prescribes  what  no  other 
scheme  that  has  been  suggested  on  that  point,  that  I  know  of,  including  my 
own,  prescribes  —  the  checks  and  balances  which  our  government  is  supposed 
to  have  prospered  under  and  which,  God  grant,  shall  never  be  removed. 

Now,  so  much  for  that  point.  Next  we  come  to  the  point  where  the  Com- 
mittee report  for  your  consideration  advocates  this  paragraph:  "Decisions 
and  orders  of  the  commissions  shall  be  subject  to  review  by  the  courts  in 
Buch  manner  and  to  such  extent  as  the  legislature  may  provide."  That  is 
leaving  it  where  it  is  at  present,  without,  however,  a  power  in  the  Legislature 
to  increase  or  circiunscribe  it.  And  you  see,  when  we  had  deserted  my  original 
idea  —  and  I  beg  you  to  believe  I  am  not  meaning  to  appear  egotistical,  but 
only,  as  I  said  to  General  Wickersham,  to  illustrate  the  processes  of  my  mind 
in  its  formative  period,  which  may  be  of  use  to  some  of  the  members  of  the 
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committee  that  have  not  until  now  given  much  thought  to  this  —  I  say 
when  you  got  my  proposition  trimmed  into  shape  so  that  the  conmiission 
did  not  have  arbitrary  authority,  but  had  its  checks  and  balances  residing  in 
the  Legislature,  then  it  was  conceived  by  the  Committee  that  there  was  not 
80  much  need  for  the  check  which  I  had  in  my  imperfect  thoughts  arranged 
for  it,  the  check  of  the  courts  on  questions  of  fact.  "  Why ",  said  Judge 
Hale, — :I  don't  dare  to  quote  him  because  I  could  not  do  justice  to  the  way 
it  impressed  my  mind  —  '*you  have  your  check  and  your  balance  in  the 
work  jointly  of  the  commission  and  the  Legislature  on  this  question  of  fact. 
Then  why  leave  it  to  a  court  as  to  a  question  of  fact  to  be  determined!  Why 
make  it  imperative,  at  least,  that  it  should  be  so  left  when  a  court  has  not 
been  there,  when  the  court  has  not  given  the  ninety  days  or  the  longer  or 
shorter  time  for  the  consideration  of  this  great  question  of  intricate  fact, 
why  leave  it  to  the  court  to  subvert  the  legislative  power  which  has  then  been 
acted  upon  jointly  and  soberly  and  magnificently,  as  we  shall  hope  and  sup- 
pose, by  the  combined  forces  of  the  Legislature  on  the  one  hand,  and  its 
highly  educated  child,  the  Commission,  on  the  other?  Why  leave  it  to  a 
court  who  has  to  judge  in  a  few  hours  or  a  few  days  or  a  few  weeks  what 
took  these  two  great  legislative  authorities  months  to  determine  the  right  of  ?  " 

And  with  all  my  predilections  for  the  final  and  great  authority  of  the 
great  courts  of  our  State,  with  their  reluctance,  which  I  think  Judge  Hale 
is  smiling  at,  as  he  sees  me  now  a  complete  convert  to  his  theory,  after 
shilly-shallying  on  my  part,  which  he  remembers,  I  am  just  as  confident  as 
he  is  that  I  was  wrong  and  he  right  in  leaving  this  question  of  the  extent 
of  review  to  be  fixed  by  the  Legislature.  It  was  being  always  borne  upon 
my  mind  by  testimony  and  present  and  recent  past  history  that  the  Legisla- 
ture could  be  trusted  on  all  these  points,  that  the  Legislature  had  not  made 
a  move  that  had  not  been  with  salutary  effect  upon  this  proposition  and  upon 
the  well-being  of  the  people  under  it. 

Mr.  Schurman  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Schurman. 

Mr.  Schurman  —  Will  the  gentleman  yield  ? 

Mr.  Olcott  —  I  do,  with  pleasure,  Mr.  Schurman. 

Mr.  Schurman  —  I  should  like  to  ask  Judge  Olcott  what  is  now  gained, 
in  view  of  his  very  interesting  exposition  in  this  exchange  of  views,  and  of 
the  wording  of  the  paragraph,  by  retaining  at  all  the  paragraph  providing 
court  review? 

Mr.  Olcott —  On  that  subject,  and  since  you  appeal  to  my  present 
thought,  I  don't  know  that  the  elision  of  this  paragraph  would  substan- 
tially alter  the  measure.  I  do  not  want  to  be  disloyal  to  the  committee's 
compromise  measure  in  saying  that,  but  you  have  appealeed  to  my  direct  mind 
on  the  subject,  and  I  say  it  seems  to  me  the  scheme  is  safe  with  or  without  it, 
but  if  there  is  going  to  be  need  of  the  subject,  this  is  a  safe  scheme.  Does 
that  answer  your  suggestion,  Doctor? 

Mr.  Smith  wanted  to  say,  and  it  is  really  but  an  accompaniment  of  my 
general  remarks  on  the  subject  —  he  spoke  of  the  fact  that  Assembly  District 
Conventions  and  grocery  stores  at  the  cross-roads,  and  what  not,  when  they 
nominated  a  man  for  the  Assembly,  adopted  a  resolution  sometimes  that  he 
wai  to  vote  for  75-cent  gai.    Well,  of  course,  if  you  can  get  away  f roin  that 
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sort  of  thing;  not  only  will  the  people  be  better  served,  lut  their 
Legislator  will  me  happier.  If  you  can  remove  from  the  evanescent  or, 
at  least,  perennial  —  or  I  should  say  annually  elected  Legislator,  the  pres- 
sure of  that  sort  which  proceeds  from  the  demands  of  the  proletariat,  to 
use  a  big  word,  rather  than  from  the  education  of  the  people,  aren't  you 
doing  the  Legislator  a  favor,  and  by  so  much  doing  the  people  a  favor? 
Let  there  be  that  balance  to  the  Legislature  in  its  own  commission  that  I 
have  spoken  of,  so  that  the  Legislator  shall  say  to  those  insistent  people 
that  demand  without  knowing  whether  it  will  be  confiscation,  what  75-cent 
gas  does,  if  it  can  be  demonstrated  to  be  proper,  and  when  he  does  that, 
he  is  getting  himself  out  of  a  hole,  and  at  the  same  time  doing  what  I 
wish  there  were  more  of  them  that  would  do  —  educating  constituents 
who  make  those  demands  upon  them  by  some  such  answer  as  that. 

"  You  are  sending  me  up  not  to  do  it  because  you  demand  it,  but  with 
the  knowledge  of  your  demand  to  be  able  intelligently  to  answer  you  as 
to  whether  I  as  a  man,  and  a  man  of  conscience  and  a  man  loving  my  State 
more  than  my  re-election,  can  do  it  for  you."  But  that  was  only  a  corollary  or 
an.  illustration  of  the  points  I  have  already  made. 

And  now  comes  —  I  was  going  to  say  we  have  come  to  the  last  point,  and  it 
is  the  last  point  I  am  going  to  make,  as  I  understand  it,  because  it  seems  to 
me  that  the  elision  of  lines  14  and  15  on  page  2,  striking  out  all  reference 
to  salaries  and  leaving  them  entirely  at  the  behest  of  the  Constitwtion  and 
what  the  legislature  may  constitutionally  do  thereunder,  is  removing  one  of 
the  points  at  least  that  my  disinguished  friend,  Mr.  Kirby,  made  and 
pressed  with  such  eloquence  in  addressing  us.  If  I  am  right, 
that  that  removes  that  power,  then  we  are  an  united  and  imanimous  com- 
mittee. I  do  not  mean,  of  course,  to  speak  for  Mr.  Kirby,  because  per- 
haps I  did  not  apprehend  the  whole  scope  of  his  argument,  but  at  least  six- 
teen members  of  this  committee,  after  careful  consideration,  recommend  this 
to  you ;  and  it  is  so  different  from  what  any  one  of  us  would  have  recommended 
to  you  without  our  days  and  weeks  and  months  of  opportunities  in  that  com- 
mittee room  that  I  cannot  help  thinking  that  the  fact  that  we  recommend 
it  ought  to  have  some  weight  with  some  of  you.  I  say  "  some  of  you  *' ;  I 
mean  those  who  are  not  as  well  informed  as  we  were  by  those  circumstances 
and  opportunities.  Many  of  you  may  be  better  informed  than  I  am  —  to  such, 
of  course,  I  am  not  addressing  myself  —  but  to  such  as  sit  here  as  I  have  sat 
on  other  propositions  which  were  considered  by  other  committees  of  which  I  was 
not  a  member,  and  learning  for  the  first  time  the  intricacies  of  matters  —  to 
them  I  can  speak  and  assure  them  of  the  infinite  care  and  deliberation  and 
lack  of  personal  interest  that  I  am  sure  animated  the  hoarts  and  minds  of 
all  of  us,  each  one  according  to  his  respective  ability. 

So  I  say,  having  disposed  of  that  subject,  I  come  to  the  last  one,  where  there 
is  now  a  sharp  difference  between  one  of  our  distinguished  delegates  and  the 
rest  of  the  committee,  or  at  least  part  of  the  rest  of  the  committee.  I  refer 
to  Professor  Reeves*  belief  that  ten  years,  and  not  five,  should  be  the  term 
of  these  officials.  I  only  speak  of  this  because  I  want  to  cover  everything,  be- 
cause I  do  not  feel  so  convinced  that  our  proposition  of  five  years  is  better 
than  his  ten  that  I  believe  we  ought  to  try  to  modify  anybody  else's  opinion 
on  the  subject,  but  I  limit  it  to  juit  my  own  proposition,  which  was  five 
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years,  and  which  was  approved  by  the  majority,  at  least,  of  the  committee, 
if  not  most  all  of  them.    I  do  not  believe  under  the  constitutional  dignifying 
of  this  commission  which  will  accrue  to  it  as  the  result  of  our  deliberation^  if 
we   favor   putting   them   into   the   Constitution   at   all,    and   with   the   con- 
stantly growing  importance  of  the  work  of  this  commission  —  I  do  not  believe 
but  what  you  will  see  a  very  high  class  of  public  servants,  higher  even  than 
there  has  been  up  to  the  present,  and  I  rate  that  very  high,  as  I  have  said.     I 
think  there  will  be  a  constant  growth  of  the  feeling  of  dignity  on  the  part 
of  the  people  who  are  elevated  to  such  a  commission,  I  care  not  whether  they 
be  lawyers  or  practical  men.    For  my  part,  I  would  rather  that  most,  if  not 
all,  should  be  more  practical  men  than  lawyers  can  ever  be  on  questions  such 
as  these.     They  are  going  to  work  hard  and  study  hard.     They  are  no\r 
working  hard  and  studying  hard.    And  when  the  five-year  term,  if  such  be 
decreed,  of  one  of  them  shall  expire  and  he  shall  have  demonstrated  his  use- 
fulness to  the  State  in  high  degree  —  and  it  ought  to  be  in  high  degree  — 
I  do  not  believe  but  what  he  is  going  to  get  a  reappointment  at  the  hands 
of  most  any  Governor.    I  think  you  will  have  an  extended  term;  if  I  did  not 
think  so,  I  would  agree  with  Professor  Reeves  here  and  now  throw  down 
the  white  flag  of  surrender  —  exhibit  it ;  I  do  not  believe  that  they  throw  down 
white  flags,  even  flags  of  surrender.    But  it  is  by  opinion  that  the  retaining 
of  a  new  commissioner  for  a  longer  time  than  five  years  will  be  almost 
invariable  under  this  measure.    I  do  not  believe  there  are  going  to  be  many 
removals  of  commissioners  because,  after  all,  it  takes  a  Governor  with  some- 
thing other  than  red  blood  in  his  veins  and  with  a  pretty  hard  head  to 
remove  a  man  against  whom  you  cannot  find  anything  wicked  or  absolutely 
criticisable.     I   do   not   believe   there   will   be   many   removals,   and   I   am 
always  afraid,  gentlemen,  of  a  long  term  for  a  man  scrupulously  honest 
but  hopelessly  mediocre.     I  do  believe  that  the  vice  of  long  terms  —  and 
sometimes  I  think  so  of  the  fourteen-year  terms  of  judges;   but  not  often, 
I  am  happy  to  say,  there  —  I  do  think  the  vice  of  long  terms  of  office  is  the 
difficulty  of  getting  rid  of  the  honest  incompetent,  but  few  judges  can  be  foimd 
to  remove  such  a  man  when  there  is  no  more  serious  charge.    So  I  believe  the 
average  of  service  will  be  higher  under  a  five-year  term,  extended  to  good 
people  for  ten,  fifteen  and  very  likely  twenty  years,  cutting  it  short  for  the 
honest  incompetent  whom  no  Governor  will  reappoint  because  public  demand 
will  show  that  he  has  not  lined  up  to  his  fellows. 

For  all  the  reasons  that  I  have  stated,  I  ask  for  the  sustaining  of  the 
Committee's  report  when  you  come  to  a  vote. 

Mr.  Wagner  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Wagner. 

Mr.  Wagner  —  We  have  listened  to  extraordinarily  able  addresses  in  favor 
of  the  proposition  of  making  the  Public  Service  Commission  a  constitutional 
body  and  also  giving  the  power  in  the  Constitution  that  is  proposed  now  by 
the  measure  before  us.  In  spite  of  all  the  eloquence,  I  am  still  of  the  opinion, 
as  I  was  when  this  subject  first  came  up,  that  ft  would  be  a  mistake  for  this 
Convention  to  incorporate  the  Public  Service  Commissioners  as  constitutional 
officers.  Judge  Olcott  in  closing  stated  that  where  a  commissioner  had  done 
faithful  service  there  would  be  no  question  about  his  reappointment  if  public 
sentiment  was  that  way.     I  can  recall  an  incident  only  a  few  months  ago 
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where  in  the  city  of  New  York  a  member  of  the  Public  Service  Commission, 
about  whom  the  sentiment  throughout  the  city  was  —  and  he  is  not  of  my 
political  faith  —  that  he  had  been  an  efficient  and  a  conscientious  public  serv- 
ice commissioner,  was  displaced  by  a  gentleman  of  high  character,  no  doubt, 
but  of  absolutely  no  previous  experience  either  in  the  conduct  of  a  public 
service  corporation  or  in  his  profession  in  connection  with  work  having  to  do 
with  public  service  corporations, —  it  is  generally  conceded  that  his  appoint- 
ment was  had  as  a  political  reward.  Whether  you  put  the  office  into  the  Con- 
stitution or  not,  that  weakness  and  failing  with  which  we  are  all  possessed, 
I  take  it,  will  not  be  eradicated.  I  am  opposed  to  making  them  constitutional 
officers  because  we  are  not  only  in  the  experimental  stage  with  reference  to 
the  character  of  the  supervision  of  our  public  service  corporations,  and  also 
the  methods  of  handling  them,  but  we  are  as  well  in  an  experimental  stage  as 
to  the  State  policy.  I  am  one  who  believes  that  the  question  of  the  super- 
vision of  public  service  corporation  by  some  body  to  which  certain  powers 
are  delegated  for  that  purpose  is  here  to  stay,  but  I  am  now  prepared  to  say 
that  we  have  so  definitely  determined  the  character  of  that  supervision  that 
it  should  become  a  part  of  our  permanent  and  fundamental  law,  and,  of 
course,  only  fundamental  questions  should  be  in  oiu*  fundamental  law. 

Judge  Olcott  told  us  of  the  testimony  presented  by  the  public  service  com- 
missioners now  in  office  and  those  who  had  been  in  office.  Of  course,  I  am 
willing  to  concede  that  any  of  us  holding  a  public  office  of  any  kind  have  a 
certain  appreciation  of  the  dignity  and  the  importance  of  that  office.  I 
venture  to  say  that  you  cannot  go  to  any  official  of  this  State  to-day  holding 
an  office  of  any  importance  who  would  not  at  once  tell  you  of  the  important 
functions  which  he  is  performing,  and  that  for  his  protection,  incidentally, 
and  mainly  for  the  protection  of  the  people,  his  office  should  be  made  inde- 
pendent and  a  constitutional  office.  The  gentlemen  he  has  named  are  worthy 
public  officials  performing  their  duties  as  best  they  know  how,  and  conscien- 
tiously, and  yet  I  am  not  willing  upon  that  testimony  alone  to  conclude  that 
these  officials  should  be  in  our  fundamental  law. 

We  should  keep  the  supervision  of  our  public  service  corporations  elastic. 
What  do  you  propose  to  do  under  the  provisions  of  this  bill  ?  You  are  creating 
a  separate  and  distinct  legislative  body,  having  mainly  legislative  fimctions 
—  some  judicial  functions  and  some  administrative  functions,  but  mainly 
legislative  functions.  You  are  creating  a  body  not  elected  by  the  people  but 
appointed  and  away  from  the  people,  not  responsible  or  responsive  to  them, 
to  perform  work  even  not  concurrent  with  our  present  Legislature,  but 
superior  in  some  respects  in  the  exercise  of  their  jurisdiction  to  our  present 
legislative  body.  You  provide,  to  begin  with,  here  that  they  shall  have  the 
jurisdiction  which  they  now  have  by  law;  in  other  words,  you  are  incorporat- 
ing into  the  fundamental  law  a  provision  that  their  power  and  jurisdiction 
shall  forever  be  as  it  is  in  the  laws  of  our  State  to-day. 

Mr.  Blauvelt  —  Will  the  gentleman  yield  ? 

Mr.  Wagner  —  I  will. 

Mr.  Blauvelt  —  I  have  not  the  amendment  here  but  is  it  not  the  intention 
that  the  Legislature  shall  add  to  or  subtract  from  those  powers  without  limita- 
tion? 

Mr.  Wagner  —  No,  it  is  not.  You  say  here,  "  Each  commission  shall  have 
the  jurisdiction,  powers  and  duties  it  now  has,  but  nothing  herein  contained 
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shall  prevent  the  Legislature  from  enacting  laws  not  inconsistent  with  this 
section  changing  such  jurisdiction,  powers  and  duties".  Now  no  lawyer, 
I  take  it,  and  I  am  willing  to  yield  to  the  opinion  upon  legal  questions  of 
others  here  —  I  take  it  that  no  lawyer  will  contend  that  reducing  the  power 
of  these  public  service  commissions  is  consistent  with  the  fimctions  which 
they  now  perform. 

Mr.  Blauvelt  —  Mr.  Chairman,  will  the  gentleman  yield  again? 

Mr.  Wagner  —  Yes. 

Mr.  Blauvelt  —  I  know  that  it  was  the  intention  of  the  conunittee  to  leave 
the  matter  wholly  with  the  Legislature  to  add  or  subtract  from  those  powers; 
and,  while  this  language  is  not  mine,  I  speak  for  the  majority  of  the  com- 
mittee in  the  belief  that  the  Legislature  might  at  any  time  so  modify  it 
as  to  take  away  power.  I  know  that  was  the  intention  of  the  majority  of  the 
committee. 

Mr.  Wagner  —  Mr.  Chairman,  I  did  have  a  higher  opinion  of  the  committee's 
capacity  as  to  draftmanship.  I  think  if  that  is  what  you  intended,  it  would 
be  the  simplest  thing  in  the  world  to  have  stated  it  in  this  provision;  but 
as  it  reads  now,  there  is  no  other  construction  which  any  court  can  put 
upon  it  except  that  you  may  add  to  the  powers  which  they  now  enjoy  but 
you  cannot  take  away  from  them  any  powers  which  they  now  enjoy,  for  the 
moment  you  take  power  away  from  them  it  certainly  would  be  inconsistent 
with  the  power  and  authority  which  they  now  enjoy. 

Mr.  Brackett  —  Will  the  gentleman  permit  a  question?  How  else  can  he 
explain  the  presence  in  the  provision  of  "  not  inconsistent  with "  ?  If  they 
can  take  away  from  or  add  to,  then  it  must  be  that  this  phrase  "  not  incon- 
sistent with  "  is  wholly  nugatory.    It  should  have  no  place  in  the  bill  at  all. 

Mr.  Wagner  —  Exactly,  but,  being  in  there,  there  is  only  one  construction 
you  can  place  upon  the  words,  and  that  is  that  they  shall  have  forever  the 
powers  which  they  now  enjoy  and  you  may  add  to  them  but  you  can  never 
take  them  away.  My  opinion  had  been,  until  this  suggestion  was  made,  that 
that  is  exactly  what  was  intended,  because  when  you  read  the  entire  measure, 
it  is  something  new  in  the  history  of  our  country,  and  I  venture  the  state- 
ment that  there  is  not  in  the  Constitution  of  any  State  a  provision  which 
creates  a  condition  with  the  extraordinary  powers  which  are  proposed  to  be 
given  to  this  commission,  not  responsible  to  the  people  or  to  the  Legislature. 

Mr.  Tiemey  —  Mr.  Chairman,  will  the  gentleman  yield? 
Mr.  Wagner  —  I  will. 

Mr.  Tiemey  —  Does  Senator  Wagner  think  that  if  the  Legislature  should 
hereafter  attempt  to  add  to  the  powers,  jurisdiction  and  duties  —  if  the  power, 
jurisdiction  or  duty  added  were  inconsistent,  could  they  do  that  constitu- 
tionally under  this  provision? 

Mr.  Wagner  —  If  the  addition  were  inconsistent,  I  would  say  no.    I  cannot 
quite  conceive  of  any  additional  power  that  you  might  give  the  Conmiission 
which  would  be  inconsistent  with  the  power  which  they  are  now  exercising; 
if  it  were,  I  would  say  that  it  would  be  unconstitutional. 
Mr-  Reeves  —  Mr.  Chairman,  will  the  gentleman  yield? 
Mr.  Wagner  —  I  will. 

Mr.  Reeves  —  You  understand  the  word  "changing,"  as  the  rest  of  us  do, 
to  mean  a  change  up  or  down,  do  you  not? 
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Mr.  Wagner  —  No,  the  change  must  not  be  inconsistent  with  the  powers 
they  now  exercise.    That,  to  me,  is  quite  clear. 

Mr.  Reeves  —  But  the  Legislature  is  to  have  power  to  change,  consistent 
with  this  provision,  which  is  that  they  start  out  with  the  powers  they  now 
have. 

Mr.  Wagner  —  Exactly. 

Mr.  Reeves  —  If  it  had  meant  to  reduce,  it  would  have  said  "  reduce  "  and 
not  not  "  change." 

Mr.  Wagner  —  The  Legislature  may  change  the  powers,  not  inconsistent 
with  the  powers  which  they  now  enjoy. 

Mr.  Reeves  —  That  is  not  the  way  it  reads. 

Mr.  Wagner  —  Well,  now,  that  is  all  that  it  can  mean. 

Mr.  Reeves  —  That  is  putting  words  into  it  that  are  not  there. 

Mr.  Wagner  —  I  will  read  it  again.  I  do  not  want  to  stay  forever  on  that 
one  point,  but  it  is  perfectly  clear  to  me,  and  to  those  with  whom  I  have  dis- 
cussed it  on  the  outside,  whose  views  are  in  harmony  with  mine,  that  it  can 
add  but  cannot  substract.  It  says:  '*  Each  commission  shall  have  the  jurisdic- 
tion, powers  and  duties,  it  now  has."  Now,  by  that,  you  incorporate  into  the 
Constitution  the  whole  Public  Service  Commissions  Law  for  twenty  years, 
and  then  you  say:  "But  nothing  herein  contained  shall  prevent  the  Legis- 
lature from  enacting  laws  not  inconsistent  with  this  section  changing  such 
jurisdiction,  powers  and  duties."  Now,  no  one  will  contend  for  a  moment  that 
if  we  should  take  away  from  them  the  power  of  supervision  over  a  certain 
corporation,  the  character  of  the  supervision  over  public  service  corporations, 
no  one  would  contend  that  that  would  not  be  inconsistent  with  the  duties 
which  they  now  perform.  And  if  the  Legislature  attempted  to  do  that,  I  can 
see  some  distinguished  counsel  calling  the  attention  of  the  court  to  the  con- 
stitutional provision  here,  that  it  was  in  contravention  thereof. 

Mr.  Reeves — Will  the  gentleman  yield  for  one  more  question,  and  then  I 
will  stop? 

Mr.  Wagner  —  Yes.    You  need  not  stop. 

Mr.  Reeves  —  Can  you  not  read  that  first  sentence  to  say  that  they  would 
have  the  powers  and  duties  which  they  now  have,  but  that  that  statement 
is  not  to  be  taken  to  be  inconsistent  with  a  change  that  the  Legislature  may 
make? 

Mr.  Wagner  —  Oh,  no. 

Mr.  Reeves  —  Well,  that  is  the  way  it  reads. 

Mr.  Wagner  —  It  cannot  possibly  read  that  way. 

Mr.  Reeves  —  It  does  not  read  any  other  way. 

Mr.  Wagner  —  It  cannot  possibly  mean  that.  It  means  you  shall  not  make 
any  amendments  to  the  law  which  will  change  their  powers,  inconsistent  with 
the  powers  they  now  enjoy. 

Mr.  Reeves  —  No  statement  therein  is  inconsistent  with  the  power  of  the 
Legislature  to  change,  therefore  that  statement  is  not  inconsistent. 

Mr.  Wagner  —  You  have  gotten  far  away,  if  that  is  what  you  intended, 
because  it  does  not  say  so. 

Mr.  J.  G.  Saxe  —  Will  the  gentleman  yield? 

Mr.  Wagner  —  Yes. 

Mr.  J.  G.  Saxe  —  Does  not  the  gentleman  think  it  would  be  a  good  thing 
in  preparing  the  Constitution  to  have  it  so  drafted  that  it  would  not  be  open 
to  the  debate  which  has  been  going  on  for  the  last  five  minutes? 
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Mr.  Wagner  —  Yes,  I  am  calling  the  attention  of  the  niemberB  to  the  situ- 
ation involved.  I  am  opposed  to  you  making  them  constitutional  officers  at  all, 
hut  if  you  intend  what  it  is  said  here  was  intended,  I  think  a  sentence  couched 
in  the  simplest  kind  of  English  could  express  that  view.    It  is  done  every  day. 

Now,  you  propose  further  by  this  provision  to  make  an  office,  a  commission, 
and  give  them  legislative  power,  and  make  them  superior  to  the  Legislature 
elected  by  the  people,  and  this  commission,  not  responsible  to  the  people,  be- 
cause they  are  appointed  for  a  fixed  period  of  time,  you  say  that  the  Legis- 
lature, the  direct  representatives  of  the  people  shall  not  pass  any  act  fixing  a 
rate,  or  a  charge,  or  a  standard  of  service,  until  after  this  appointive  com- 
mission, not  responsive  to  the  people,  shall  first  have  made  a  report  as  to  the 
merits  of  the  proposal  involved.  It  is  opposed  to  the  whole  fundamental 
theory,  the  theory  upon  which  our  whole  government  is  constructed. 

Now,  Mr.  Chairman,  I  have  heard  a  great  deal  here  to-day  about  how  we 
must  protect  the  corporations  and  their  securities.  I  have  been  waiting  to 
hear  how  we  are  going  to  protect  the  people  who  are  interested  in  the  service, 
and  the  rates  of  fare  of  these  public  service  corporations  and  thus  far  we  have 
omitted  that  important  part  of  the  community,  or  members  of  our  State. 

Now  there  is  nothing  in  which  the  people  are  so  much  interested  as  the 
operation  and  the  service  of  the  public  service  corporations;  and  it  is  im- 
portant that  the  legislative  branches  of  our  government,  the  people's  repre- 
sentative, shall  always  have  a  certain  control  over  the  operation  and  the 
fixing  of  the  rate  of  fare  of  these  public  service  corporations. 

I  am  in  favor  of  Public  Service  Commissions,  but  I  am  not  in  favor  of 
making  them  a  separate  and  independent  permanent  branch  of  our  govern- 
ment where  they  shall  be  the  arbiter  of  what  character  of  service  the  people 
shall  get  and  yet,  if  the  people  are  dissatisfied  with  their  judgment,  there  is 
no  way  that  they  can  get  to  them,  because  they  are  far  off  somewheres,  ap- 
pointed, and  cannot  be  removed,  except  upon  charges. 

Now,  we  are  told  that  this  function  is  more  properly  exercised  by  Public 
Service  Commissions  than  by  a  legislative  body. 

Well,  now,  gentlemen,  the  greatest  reforms  in  the  interest  of  the  people 
which  have  been  enacted,  even  during  the  time  that  the  Public  Service  Com- 
missions have  been  in  existence,  originated  with  an  agitation  in  the  State 
Legislature 

Where  was  the  80-cent  gas  bill  passed?  Did  the  Gas  Commission  give  it? 
No.    The  Legislature  enacted  the  law  giving  the  people  80-cent  gas. 

You  take  the  telephone  rates  of  recent  date.  Did  the  Public  Service  Com- 
mission, this  body  which  we  are  going  to  create  as  a  permanent  independent 
branch  of  our  government,  did  they  give  the  people  the  relief  in  the  form  of  a 
reduction  in  the  rates  of  our  telephones?    Not  at  all 

I  do  not  say  that  they  did  not  perform  their  work  well  and  honestly,  but 
they  had  the  case  before  them  for  over  a  year  and  nothing  had  been  done, 
and  suddenly  a  member  of  the  Legislature,  representing  one  of  these  districts 
in  which  resolutions  are  passed  in  behalf  of  the  people,  began  an  agitation  in 
the  Legislature  for  cheaper  telephone  rates. 

We  were  told  that  it  was  impossible  to  reduce  these  rates  without  con- 
fiscation, and  the  agitation  kept  on,  and  the  Legislature,  not  satisfied  with  the 
disposition  of  the  Public  Service  Commission,  passed  a  resolution  appointing 
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a  committee  which  began  the  conduct  of  that  investigation  into  the  sub- 
ject in  conjunction  with  the  work  of  the  Public  Service  Commission,  and 
strange  to  say  within  several  months  after  that  investigation  began,  the 
Public  Service  Commission  in  conjunction  with  this  Legislature  reached  a 
conclusion  that  there  should  be  a  reduction  in  the  telephone  rates;  and  if 
there  had  not  been  this  reserved  power  in  our  Legislature,  to  readily  respond 
to  a  public  demand,  the  case  would  be  going  on  even  now,  taking  testimony 
to  determine  whether  or  not  it  would  be  confiscation  to  reduce  the  telephone 
rates. 

The  full  crew  bill.     The  Public  Service  Commission  refused  to  take  any 
action  in  that  regard. 

Mr.  Hale  —  Mr.  Chairman,  I  would  like  to  inquire  of  Mr.  Wagner  what 
his  authority  is  for  that  statement? 

Mr.  Wagner  —  The  statement  which  was  made  before  the  legislative  com- 
mittee.    If  I  am  mistaken  — 

Mr.  Hale  —  You  are  entirely  mistaken. 

Mr.  Wagner  —  If  I  am  entirely  mistaken  about  it,  I  will  withdraw  it.  As 
a  matter  of  fact,  though,  I  say  this,  that  the  full  crew  bill  originated  in 
the  Legislature,  was  enacted  into  law  and  since  its  enactment  there  has  been 
a  reduction  in  the  accidents  which  have  occurred  upon  the  railroads  in  our 
State,  and  the  records  will  show  that. 

But,  last  year,  when  a  propaganda  was  in  progress  in  this  State  for  its 
repeal  and  bills  were  introduced  in  the  Legislature  for  the  repeal  of  the  law, 
the  legislative  leaders  of  both  houses  declared  in  favor  of  the  repeal,  yet 
when  the  hearing  was  had  the  testimony  was  so  overwhelming  in  favor  of 
the  law  as  it  is  to-day  that  the  Legislature  refused  to  act,  and  the  law  was 
not  repealed.    That  originated  in  the  Legislature. 

lS"ow,  I  am  arguing  for  the  proposition  that  the  reserve  power  over  our 
public  service  Commissions  should  remain  in  the  Legislature,  not  upon  the 
theory  that  the  Public  Service  Commissions  are  not  going  to  faithfully  per- 
form their  work,  but  being  away  from  the  people,  not  constantly  in  touch 
with  their  demands  and  with  their  requests,  they  are  not  so  readily  apt  to 
respond  to  a  public  demand  as  members  of  the  Legislature. 

So  that  we  should  always  keep  in  our  Legislature  a  reserve  power  over 
these  legislative  bodies. 

Now,  we  were  told  that  by  making  them  constitutional  officers  we  are 
going  to  do  away  with  such  exhibitions  as  we  had  in  this  year  of  an  investi- 
gation in  New  York  to  try  and  get  some  evidence  upon  which  to  remove 
Public  Service  Commissioners. 

How  do  you  get  rid  of  it  in  this  provision  of  the  Constitution?  Could  not 
a  legislative  committee  be  appointed  just  the  same  to  determine  the  com- 
petency, or  the  inefficiency,  or  the  honesty,  of  the  Public  Service  Conmiis- 
sioners;  and  the  same  procedure  and  spectacle  which  we  witnessed  during 
the  last  session  of  the  Legislature  with  reference  to  these  commissioners 
could  still  go  on,  and  I,  for  one,  am  not  opposed  to  investigations. 

I  think  they  are  excellent  things  in  the  long  run,  because  that  investiga- 
tion gave  the  Public  Service  Commissioners  of  the  First  District  an  oppor- 
tunity to  show  to  the  people  of  the  State  whether  or  not,  or  to  disprove  the 
charges  which  were  made  against  them  of  incompetency  and  inefficiency. 
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Now,  there  is  another  question,  and  then  1  am  tbrougb.  1  do  not  propose 
to  take  very  long  discussing  this  question.  The  question  might  fairly  arise 
by  these  provisions  in  paragraph  2,  '^  except  that  the  I^egislature  shall  not 
enact  any  law  prescribing  a  rate  or  charge  or  standard  of  service,  equipment 
or  operation  of  any  public  utility  until  after  there  has  been  received  from 
one  of  the  commissions  a  report  thereon  made  after  investigation  ", —  now, 
the  question  arises,  whether  or  not  with  reference  to  all  other  powers  which 
we  have  given  the  public  service  commissions  by  this  constitutiofial  pro- 
vision we  have  made  their  authority  exclusive  and  that  the  Legislature  here- 
after, with  reference  to  enacting  laws  for  rates,  charges,  or  standards  of 
service,  is  excluded  from  all  legislative  jurisdiction  over  our  public  service 
corporations;  and  I  don*t  know  whether  that  was  intended  by  the  provisions 
of  this  act,  but  it  is  certainly  subject  to  that  construction. 

Suppose,  as  was  suggested  during  the  investigation  of  the  Thompson  com- 
mittee we  wanted  to  transfer  the  construction  of  our  subways  to  the  local 
authorities  instead  of  leaving  it  with  a  State  commission.  If  you  adopt  this 
provision  of  the  Constitution  the  Legislature  would  be  without  authority  to 
transfer  the  jurisdiction  over  the  construction  of  our  subways  in  the  city 
of  New  York  to  any  local  authority. 

You  are  tying  this  thing  up  hand  and  foot  so  that  the  Legislature,  even 
in  response  to  a  public  demand,  is  powerless  to  act  on  behalf  of  the  people, 
because  this  commission,  not  responsive  to  the  people  or  elected  by  them,  to 
it  has  been  transferred  all  of  the  jurisdiction  practically  over  our  public 
service  corporations  by  this  constitutional  provision  and  for  tlie  reasons  I 
have  stated  I  propose  to  vote  in  the  negative. 

Mr.  Cobb  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Cobb. 

Mr.  Cobb  —  I  am  in  favor  of  placing  the  public  service  commissions  in 
the  Constitution,  and  I  am  going  a  very  little  beyond  that.  Another  member 
and  myself  have  prepared  an  amendment  with  that  in  view. 

It  at  first  seemed  that  the  amendment  proposed  by  General  Wickersham 
covered  about  the  same  ground  that  we  had  in  mind,  but  inasmuch  as  the 
amendment  which  I  am  about  to  offer  touches  upon  one  point,  at  least,  that 
is  not  covered  in  General  Wickersham's  amendment,  I  will  send  it  to  the 
desk. 

The  Chairman  —  The  Secretary  will  read  the  amendment. 

The  Secretary  —  By  Mr.  Cobb:  Beginning  with  line  4,  strike  out  the 
balance  of  the  Proposed  Amendment  and  insert  the  following:  Section 
MaT'.I:.  TIicio  shall  be  a  department  of  public  utilities,  consisting  of  two 
commissions.  The  commissioners  shall  be  appointed  by  the  Governor,  by  and 
willi  tlio  .iilvicc  and  consent  of  the  Senate  for  a  term  of  five  years.  A  com- 
missioner may  be  removed  by  the  Governor  for  cause  after  he  shall  have 
been  served  with  a  statement  of  the  causes  alleged  and  shall  have  had  an 
opportunity  to  be  heard.  The  Legislature  may  at  any  time  reduce  the 
number  of  commissions  to  one,  whereupon  the  Governor  may  designate  from 
all  the  commissioners  those  who  are  to  continue  in  office.  Until  the  Legis- 
lature shall  otherwise  provide  the  existing  commissions  are  continued  with 
their  present  jurisdiction  and  powers. 

Mr.  Wickersham  —  Mr.  Chairman,  I  sincerely  trust  that  the  amendment 
will  not  prevail.    The  idea  that  these  great  powers  and  these  manifold  duties 
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which  are  now  exercised  by  two  commissions  of  ten  each  can  ever  be  properly 
discharged  by  one  commission,  I  think  is  something  to  which  this  House 
should  not  lend  its  assent. 

Mr.  Deyo  —  Mr.  Chairman,  Delegate  Wagner  has  stated  that  we  are  in 
the  experimental  stage  still  with  reference  to  the  control  of  public  utilities. 
In  a  sense  that  statement  is  true,  and  in  a  sense  it  is  not  in  accord  with 
the  facts.  As  far  as  the  control  of  public  utilities  is  concerned,  their  super- 
vision by  a  commission,  that  has  become  a  fixed  fact  in  the  policy  of  this 
State  and  other  States  of  the  Union.  So  far  as  the  jurisdiction  of  these 
commissions  is  concerned,  the  extent  of  their  powers,  their  extent  and  their 
authority,  the  subjects  over  which  they  shall  exercise  supervisory  power  and 
all  of  those  matters,  it  is  true  that  we  are  still  in  the  experimental  stage, 
and  it  was  for  that  reason  that  the  committee,  in  framing  this  bill,  sought 
to  draw  it  upon  such  lines  that  there  would  be  the  utmost  elasticity  to 
conform  with  future  requirements  as  time  might  develop  them. 

The  delegate  has  stated  that  under  the  provisions  of  this  bill  it  would 
be  impossible  at  any  time  in  the  future,  should  the  people,  the  representatives 
of  the  people  in  the  Legislature,  desire  to  withdraw  State  supervision  over 
the  subways  in  New  York  city,  that  there  would  be  no  authority  whatever 
to  delegate  that  power  of  supervision  over  the  subways  to  a  local  commis- 
sion in  New  York  City.  The  delegate  has  not  read  this  bill,  or,  at  least,  has 
not  read  it  with  the  eyes  and  understanding  of  the  committee  which  framed 
this  bill.  It  was  intended  that  the  jurisdiction,  the  powers,  jurisdiction  and 
the  duties  of  these  commissions  might  be  changed  from  time  to  time  with 
the  utmost  freedom  whenever  and  as  the  representatives  in  the  Legislature 
might  see  fit  to  make  those  changes,  and  the  language  was  selected  with 
that  point  in  view. 

There  is  no  use  in  quarreling  over  or  spending  any  time  in  discussion  as 
to  the  construction  of  lines  9,  10  and  11  on  page  1.  It  was  the  intention  of 
every  member  of  that  committee  that  the  commission  should  have  the  juris- 
diction, powers  and  duties  it  now  has,  subject  to  the  right  of  the  Legislature 
to  enact  laws  changing  such  jurisdiction,  powers  and  duties  whenever  and 
wherever  it  saw  fit. 

Mr.  Wagner  —  Will  the  gentleman  yield? 

Mr.  Deyo  —  Certainly. 

Mr.  TVagner  —  Why  would  it  not  be  the  simplest  thing,  so  that  there 
would  be  no  question  about  constriiction,  if  the  sentence  read  this  way: 
*'  Each  commission  shall  have  the  jurisdiction,  powers  and  duties  it  now 
has,  until  the  Legislature  shall  otherwise  order." 

Mr.  Deyo  —  Mr.  Chairman,  in  answer  to  Senator  Wagner,  I  would  say 
there  are  other  powers,  there  are  other  features  of  jurisdiction,  and  there  are 
other  duties  which  are  prescribed  in  this  section  than  those  which  have 
been  referred  to  in  lines  9  and  10,  for  instance,  the  decisions  and  the  orders 
of  the  commissions  shall  be  subject  to  court  review,  and  it  was  not  intended 
to  confer  upon  the  Legislature  the  power  to  make  any  change  in  the  fact 
that  the  court  might  have  the  right  to  review  the  decisions  of  the  commis- 
sion. It  was  not  intended  to  give  the  Legislature  power  to  change  the  com- 
pensation, the  construction  of  the  commission,  the  method  of  their  appoint- 
ment, but  so  far  as  the  jurisdiction,  and  I  would  have  that  both  territorial, 
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broad  in  its  senttc,  but  also  the  jurisdiction  over  the  subject  matter,  the 
duties  and  the  powers  of  the  commission  —  it  was  the  intention  that  those 
matters  should  be  subject  to  modification  by  the  Legislature. 

Mr.  Wagner  —  Will  the  gentleman  yield 

Mr.  Deyo  —  Certainly. 

Mr.  Wagner  —  Since  I  made  my  suggestion,  I  was  shown  Senator  Foley's 
bill  which  has  the  exact  provision  almost  that  I  suggested  a  moment  ago, 
in  "the  terms  of  the  commissioners  in  each  district  shall  be  so  arranged 
that  the  term  of  one  member  shall  expire  annually  upon  the  first  day  of 
February.  The  members  thereof  shall  perform  all  the  duties,  and  the  com- 
missions shall  possess  the  jurisdiction  and  powers  of  the  Public  Service 
Commission  for  the  First  and  Second  Districts  respectively  as  now  declared 
by  law,  until  otherwise  provided  by  the  Legislature." 

That  was  the  suggestion  I  made  and  recognized  by  Mr.  Foley  in  his  bill 
introduced  earlier  in  the  session.     Why  cannot  we  use  those  simple  words? 

Mr.  Deyo  —  Mr.  Chairman,  in  answer  to  Delegate  Wagner,  I  would  say 
that  there  is  no  use  of  our  spending  time  in  that  manner.  There  seems  to 
be  a  matter  of  difference  of  opinion  as  to  the  proper  construction  of  the 
language  that  has  been  used.  In  view  of  that  fact  there  is  not  any  doubt 
that  this  should  be  reframed  so  as  to  completely  and  definitely  express,  with- 
out any  opportunity  of  dispute,  precisely  the  meaning  which  I  have  stated, 
and  which  other  members  of  the  Committee  have  stated  was  the  intention  of 
the  Committee,  and  there  ought  to  be  no  room  for  fear,  and  I  accede  to  the 
fact,  as  long  as  there  is  room  for  a  difference  of  opinion,  the  language  ought 
to  be  changed. 

Mr.  Wickersham  —  Mr.  Chairman,  the  hour  fixed  for  adjournment  has 
arrived.  If  it  is  the  desire  of  the  House  to  continue  this  discussion,  I  will 
move  that  the  Committee  arise,  report  progress,  and  ask  leave  to  sit  again 
until  eleven-thirty. 

Mr.  Stanchfield  —  I  would  like  to  inquire,  Mr.  Deyo,  whether  the  words 
"  are  consistent "  do  not  mean  precisely  the  same  as  the  words  "  not  incon- 
sistent "  ?  The  inquiry  was  whether  or  not  the  words  "  are  consistent " — 
do  not  they  mean  precisely  the  same  as  the  words  "  not  inconsistent "  ? 

Mr.  Deyo  —  In  answer  to  Delegate  Stanchfield  — 

Mr.  Stanchfield  —  So  that  taking  that  section,  it  would  read,  "  Each  com- 
mission shall  have  the  jurisdiction,  powers  and  duties  it  now  has,  but  nothing 
herein  contained  shall  prevent  the  Legislature  from  enacting  laws  which  are 
consistent  with  this  section,  changing  such  jurisdiction,  powers  and  duties.** 
I  mean,  does  not  that  illustrate  the  fact  that  the  Legislature  cannot  change 
the  existing  powers  of  this  commission? 

Mr.  Deyo  —  Possibly  even  that  phraseology  may  be  improved  upon,  but  I 
am  very  certain  that  I  speak  for  the  Committee  when  I  say  this,  it  is  not 
wise  to  be  left  where  there  is  any  uncertainty,  because  the  idea  was  to  give 
the  Legislature  complete  authority  over  the  powers,  jurisdiction  and  duties 
of  the  commissions,  with  the  exception  of  those  matters  which  do  not  relate 
to  the  matters  within  its  control. 

Mr.  Brackett  —  Mr.  Chairman,  will  the  delegate  permit  a  question? 

The  Chairman  —  Does  the  delegate  yield? 

Mr.  Deyo — Certainly. 


2227 

Mr.  Brackett  —  Dont  you  think  that  there  is  a  glaring  inconsistency  in 
having  a  Constitution  which  in  one  place  forbids  a  Legislature  to  enact  a  law 
which  shall  refer  to  another  law  or  any  portion  of  its  terms  or  powers,  yet 
in  this  place  refers  not  to  another  place  in  the  body  of  the  Constitution  itself, 
but  actually  to  a  statute  to  determine  what  the  powers  of  the  commissions 
are,  that  is,  when  it  incorporates  into  the  Constitution  all  this  language,  an 
entire  statute,  and  compels  a  reference  to  all  the  terms  of  the  statute,  and 
isn't  that  inconsistent  with  the  other  provision? 

Mr.  Deyo  —  In  answer  to  the  inquiry  of  Delegate  Brackett,  I  would  say 
that  there  are  times,  there  are  places,  and  there  are  circumstances  where 
either  that  course  must  be  taken  in  the  framing  of  a.  Constitution,  or  in 
framing  a  statute^  unless  the  language  be  extended  unduly;  and,  further, 
that  with  reference  to  the  criticism  which  he  makes  upon  the  phraseology  in 
this  provision,  we  have  abundant  precedent  for  it  in  several  other  places  in 
the  Constitution  where  similar  phraseology  is  used  covering  the  duties  and 
jurisdiction  which  it  now  enjoys.  The  same  clause  appears,  by  the  way,  Mr. 
Chairman,  and  gentlemen  of  the  Committee,  the  same  expression  is  employed 
in  the  proposal  which  has  emanated  from  the  Judiciary  Committee,  of  which 
Senator  Brackett  is  an  honored  member,  and  which  is  upon  our  desks,  upon 
special  order  for  to-morrow. 

So  I  say  that  this  bill  was  designed  to  do  three  things:  First,  to  stabilize 
the  commission.  In  the  second  place,  it  was  intended  to  confer  upon  it  certain 
powers  subject  to  the  authority  of  the  Legi8latiu*e,  the  supreme  authority 
of  the  Legislature.  The  criticism  which  Senator  Wagner  made  that  we  are 
creating  a  body  here  which  is  apart  from  and  beyond  the  Legislature,  I  con- 
sider is  not  a  just  criticism,  because  in  all  these  respects  it  was  intended  to, 
and  I  believe  the  proposal  itself  subordinated  the  powers  and  authority  of 
the  commission  to  the  superior  authority  of  the  Legislature,  except  as  Dele- 
gate Vanderlyn  has  suggested  and  explained  with  such  fullness  and  clearness, 
it  was  intended  that  the  Legislature  should  not  act  upon  the  subject  of  fixing 
a  rate  or  a  standard  of  equipment  without  first  permitting  or  requiring  the 
commission,  which  is  a  sort  of  committee  of  the  Legislature,  to  investigate 
and  report. 

Mr.  Olcott  —  Mr.  Chairman,  I  desire  to  offer  a  short  amendment. 

The  Chairman  —  The  Clerk  will  read. 

The  Secretary  —  By  Mr.  Olcott.  Page  1,  line  11,  strike  out  the  words 
''not  inconsistent  with  this  section." 

Mr.  Standart  —  Mr.  Chairman,  I  desire  to  offer  an  amendment. 

The  Chairman  —  The  Clerk  will  read. 

The  Secretary  —  By  Mr.  Standart.  Page  1,  line  10,  strike  out  as  follows: 
"Nothing  herein  contained  shall  prevent  the  Legislature  from  enacting  laws 
not  inconsistent  with  this  section,  changing  such  jurisdiction,  powers  and 
duties,"  and  insert  in  place  thereof  "  except  as  the  Legislature  may  hereafter 
modify  the  same." 

Mr.  Brackett  —  Mr.  Chairman.  For  Mr.  Wiggins  I  offer  the  following,  Mr. 
Wiggins  being  called  to  the  train. 

The  Secretary  —  By  Mr.  Wiggins.  Amendment  proposed  to  Qeneral  Orders 
No.  38,  page  2,  line  9,  strike  out  the  words  "  in  such  manner  and  to  such 
extent." 
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Mr.  Foley  —  Mr.  Chairman. 

Hie  Chairman  —  Mr.  Foley. 

Mr.  Foley  —  Mr.  Wagner  referred  to  the  fact  that  the  amendment  had  been 
introduced  by  me  which  created  simply  a  constitutional  body  of  both  Public 
Service  Commissions,  a  constitutional  recognition.  In  the  Committee  —  In 
the  deliberations  of  the  Committee,  I  very  strenuously  opposed,  first  a  scheme 
to  make  the  power  of  the  Commissions  exclusive  and  to  take  away  from  the 
L^slature  entire  jurisdiction  over  rates  and  service  of  public  service  cor- 
porations, and  I  did  that,  having  in  mind  the  thought  that  that  reserve 
power  in  the  Legislature  furnished  a  salutary  check  upon  the  possible  dilatory 
action  of  the  Commis'sion  or  even  the  failure  of  justice  on  their  part.  Now, 
Mr.  Mandeville  referred  to  the  fact  that  it  is  unseemly  to  have  the  representa- 
tives of  these  public  service  corporations  hanging  about  the  legislative 
chambers  and  dangling  around  the  railing.  I  see  no  objection  to  a  proper 
and  fair  consideration  of  rate  or  service  bills  in  my  experience  in  the  Senate. 
I  was  chairman  of  the  Eailroads  Committee  for  two  years,  and  as  a  matter 
of  course,  I  referred  any  question  as  to  rate  or  service  to  the  Public  Service 
Commission  for  investigation  and  report,  and  I  was  promptly  and  speedily 
supplied  with  a  statement  as  to  the  expert  opinion  of  the  Commission  and  its 
engineers  on  the  bills  before  the  Committee,  and  I  did  not  find  much  sentiment 
in  the  Legislature  for  the  passage  of  rate  bills,  except  where  there  had  been  a 
great  amoimt  of  public  opinion  created  in  favor  of  a  proposition. 

Now,  the  quarrel  I  have  with  this  proposition  is  the  attempt  made  to 
regulate  procedure  by  the  Legislature  in  a  Constitution.  In  another  section, 
in  article  three,  you  have  authorized  the  Legislature  to  make  rules  as  to  con- 
duct of  its  business,  and  the  suggestion  here  might  properly  be  a  rule  of  either 
the  Senate  or  the  As-sembly,  or  a  joint  rule  of  both  Houses  providing  for  the 
reference  of  such  matters  to  the  Public  Service  Commission.  But  the  vice  in 
this  amendment  is  that  you  fix  conditions  precedent  to  the  passage  of  a  rate 
bill  by  the  Legislature  and  you  thereby,  in  my  opinion,  enable  the  courts  to 
review  the  action  of  the  Legislature  in  fixing  a  rate. 

At  the  present  time  I  agree  with  Judge  Hale  it  was  never  intended  by  the 
Legislature  that  there  should  be  a  review  of  law  and  of  fact  by  the  courts 
over  orders  of  the  Public  Service  Commission.  Section  twenty-three,  I  think 
it  is,  of  the  Public  Service  Commission  Law,  clearly  indicates  an  opposite 
intent,  and  yet  the  courts,  by  certiorari  not  only  review  the  law,  but  also 
the  facts  upon  which  the  order  was  issued.  And  in  exactly  the  same  fashion, 
I  believe,  if  you  adopt  this  proposal,  the  courts  would  look  into  the  suflfieiency 
of  the  investigation  by  the  Public  Service  Commission  as  justifying  the  pas- 
sage of  the  rate  bill,  and  therefore  I  am  opposed  to  this  particular  phase  of 
this  measure. 

I  am  also  opposed  to  the  question  of  the  review.  I  think  that  should  be 
left  outside  of  this  proposition  and  should  be  left  with  the  Legislature,  some- 
where along  the  lines  of  the  language  Senator  Wagner  has  just  quoted  from 
my  proposal.  You  can  leave  the  question  of  jurisdiction  safely  with  the 
Legislature  and  there  is  no  necessity  to  refer  to  it  in  the  Constitution. 

It  is  also  amusing  to  me  to  hear  the  gentlemen  from  the  diflFerent  parts  of 
the  State  referring  to  the  possible  combination  of  these  two  commissions,  the 
first  district  and  the  second  district  commission.  To  hear  them  talk,  you 
would  imagine  the  only  work  the  Public  Service  Commission  of  the  First  Dis- 
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trict  is  doing  is  to  build  our  new  subway  system  there.  That  alone  would  be 
a  tremendous  undertaking.  We  are  spending  $330,000,000  in  constructing  a 
subway  system,  but  when  you  realize  that  the  nimiber  of  passengers  carried 
on  our  railways  within  the  first  district  jurisdiction  is  twice  as  great  as  the 
total  nimiber  of  passengers  carried  on  all  the  steam  railroads  of  the  United 
States,  you  can  estimate  the  magnitude  of  the  work  they  are  doing.  Not  only 
that,  but  they  regulate  the  gas  corporations  down  there,  and  I  saw  a  report 
the  other  day  where  New  York  city  used  twenty  per  cent,  more  gas  than  all 
the  rest  of  the  States  of  the  United  States  —  the  rest  of  the  entire  territory  of 
the  United  States.  Electrical  corporations,  supervision  of  the  issue  of  securi- 
ties, in  hundreds  of  millions  a  year ;  steam  corporations ;  bus  lines ;  every  con- 
ceivable form  of  public  utility  is  supervised  by  the  first  district  commission, 
and  there  never  will  be  a  time  in  this  State  when  it  will  be  possible  with  the 
amoimt  of  work,  even  after  the  completion  of  the  subways,  to  combine  the 
functions  of  the  first  and  the  second  district  commissions.  In  their  very  nature 
they  are  different.  One  is  a  metropolitan  problem  and  the  other  is  a  rural 
problem,  and  I  think  it  is  most  important  that  there  should  be  this  recognition 
of  the  Public  Service  Commission  and  a  recognition  of  the  double  commission 
in  the  division  between  down-state  and  up-state.  I  sat  on  the  Thompson  Com- 
mittee for  four  months  this  year,  and  I  had  an  opportunity  to  observe  the 
disorganization  which  took  place  in  the  two  commissions  between  January 
30th,  the  date  of  the  first  hearing,  and  the  latter  part  of  June,  I  think  it  was, 
when  Governor  Whitman  dismissed  the  charges  against  the  first  commission, 
and  made  it  impossible,  or,  at  least,  unthinkable,  to  file  charges  against  the 
second  commission.  The  subordinates  on  the  commission  were  disorganized; 
corporations  regulated  and  controlled  by  the  commission  openly  disobeyed  and 
flouted  the  authority  of  the  commission;  no  attention  was  paid  to  the  com- 
mission's orders;  violations  went  on;  representatives  of  the  corporation  con- 
trolled began  to  get  ready  to  accommodate  themselves  to  what  they  thought 
was  going  to  be  the  new  order  and  to  the  men  they  thought  were  going  to  be 
appointed  in  place  of  the  commissioners,  and  for  a  period  of  four  months  there 
was  a  complete  breakdown  of  public  service  regulation  in  this  State.  Judge 
Hale,  I  know,  will  support  me  in  that  view  so  far  as  the  second  district  com- 
mission was  concerned.  And  the  declared  purpose  of  that  investigation  was  to 
get  the  positions.  Public  opinion  promptly  appraised  the  efforts  and  the  news- 
papers soon  crystallized  the  sentiment  of  the  people  of  this  State  and  exposed 
the  plain  intent  of  the  investigators.  Now,  unless  you  have  some  fixed  tenure 
of  office  and  provide  for  a  fair  trial  of  these  commissioners  and  a  method  of 
hearing  charges  properly,  instead  of  the  present  system  which  enables  the 
Governor  to  remove  on  the  ground  of  inefficiency  —  or  on  that  assigned  ground 
—  merely  because  he  does  not  like  the  face  of  the  commissioner,  or,  as  the 
majority  report  put  it,  because  he  was  not  in  sympathy  with  the  \sm  or 
because  he  was  not  living  up  to  what  the  Governor  might  think  was  a 
proper  administration  of  his  office  —  unless  you  fix  a  proper  way  of  testing 
the  efficiency  of  these  men  or  their  inefficiency,  you  will  have  a  breakdown 
again  in  public  service  regulation  in  this  State. 

Mr.  Chairman,  I  hope  that  Mr.  Wickersham's  proposal,  as  I  understand  it, 
the  elimination  first  of  any  prohibition  against  the  Legislature  properly 
exercising  control  over  public  service  corporations,  and,  secondly,  the  elimina- 
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tion  of  the  review  subject  leaving  that  question  to  the  Legislature,  without 
specific  reference,  the  particular  amendment  of  Mr.  Wickersham  which  aooom- 
plishes  those  two  purposes  will  be  adopted,  and  I  hope  that  there  will  be  some 
recognition  of  the  public  service  commissions  and  of  the  important  jurisdic- 
tions they  have  in  the  Constitution. 

I  am  not  afraid,  from  the  standpoint  of  one  who  has  been  a  little  bit  con- 
cerned with  representing,  I  might  say,  the  people's  side,  if  that  is  not  too 
demagogic  a  term  —  I  had  my  part  in  the  telephone  investigation  of  New 
York  City  and  in  the  reduction  of  telephone  rates,  and  I  represented  what 
might  be  called  the  petitioners'  side,  and  I  don't  think  there  will  be  any 
harm  done  to  the  people's  rights  by  including  these  two  bodies  in  the  C<m- 
stitution. 

Mr.  Marshall  —  Mr.  Chairman,  I  offer  the  following  amendment. 

The  Secretary  —  By  Mr.  Marshall.  From  the  amendment  proposed  by  Mr. 
Wickersham,  strike  out  the  last  sentence  and  substitute  in  lieu  thereof  the 
following:  "Any  Commissioner  may  be  removed  by  the  Governor  for  cause 
after  an  opportunity  to  be  heard."  From  line  9  of  the  amendment  strike  out 
the  words  "  at  present,"  and  substitute  the  word  "  now." 

Mr.  Landreth  —  Mr.  Chairman. 

The  Chairman  —  Mr.  Landreth. 

Mr.  Landreth  —  Mr.  Chairman,  I  had  intended  to  say  a  few  words  for  a 
moment  or  two  regarding  the  desirability,  in  my  opinion,  of  recognizing  the 
Public  Service  Commission  in  the  Constitution.  The  lateness  of  the  hour 
makes  that  inappropriate. 

I  desire  to  say  that  I  wish  to  hand  up  a  proposed  amendment,  not  one 
which  I  prepared  myself,  but  one  which  was  prepared  by  representatives  of  a 
large  number  of  engineers  and  Public  Service  Commission  men  in  New  York, 
and,  at  their  request,  introduced  by  me  earlier  in  the  session.  The  bill  at 
that  time  contained  a  clause  which  I  could  not  myself  subscribe  to,  and  on 
that  account  was  submitted  by  request. 

I  desire  to-night  to  eliminate  the  clause  to  which  I  could  not  subscribe, 
and  also  to  modify  it  slightly,  and  pass  it  up  as  an  amendment.  This  sug- 
gested amendment  provides  for  a  single  Commission,  and  it  does  so  with  the 
clear  conception  of  the  fact  that  the  present  functions  of  the  Commission, 
district  number  one,  comprise  not  only  legislation  and  judicial  procedure, 
but  also  execution,  while  the  Commission  of  district  number  two  includes  only 
the  first;  it  does  not  contain  any  work  of  execution.  It  seems  to  me  inappro- 
priate that  any  Commission  for  the  purpose  of  legislation  and  judicial  pro- 
cedure should  also  be  vested  with  the  work  of  constructing,  executing,  oper- 
ating the  very  plans  it  is  intended  to  regulate,  and  therefore  I  see  that  in 
the  early  future  the  work  of  district  number  one  will  be  split  up,  or,  rather, 
more  properly,  that  the  work  of  construction  will  be  relegated  to  a  local 
Commission.  It  seems  to  me  that  if  we  are  to  accord  the  City  of  New  York 
any  measure  of  home  rule  which  is  worth  while  and  which  will  be  adequate  to 
permit  it  to  construct  and  operate  its  own  subways,  subject,  of  course,  to 
State  regulation  —  when  that  is  true,  that  relieves  Public  Service  Commis- 
sion nimiber  one  of  86  per  cent.,  according  to  Mr.  Smith,  of  its  functions. 
With  that  reduction,  it  seems  to  me  that  the  work  of  the  State,  including 
New  York  City,  can  be  operated  by  a  single  Commission. 
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The  bill  in  question  follows  the  general  lines  of  the  committee's  bill,  with 
this  major  diflference  of  one  commission  instead  of  two,  and  it  also  departs 
from  it  in  a  number  of  minor  ways  which  it  has  seemed  to  me  from  this 
debate  leave  the  bill  less  open  to  criticism  than  the  one  of  the  Committee. 

I  am  heartily  in  sympathy  with  the  recognition  of  the  work  of  this  im- 
portant branch  of  State  government  in  the  Constitution.  It  is  true  that 
State  regulation  is  in  an  experimental  stage,  and  still  it  has  passed  the  first 
portion  of  that  stage.  We  have  come  pretty  generally  in  this  country  to 
accept  the  view  that  between  the  evil  of  unregulated  common  carriers  and  the 
public  utility  corporations  on  the  one  hand,  and  the  other  extreme  of  State 
ownership,  lies  this  compromise  of  private  ownership  and  public  regulation. 
That,  I  think,  is  pretty  well  exemplified.  We  have  been  recognizing  it  for 
twenty-five  years  in  our  State  activities.  The  granger  movement  followed 
by  the  granger  laws  had  extended  both  up  and  down  —  upward  in  the  direc- 
tion of  the  Interstate  Commerce  Commission  establishment  and  its  rapidly 
expanding  functions;  downward  into  our  local  municipal  activities,  local 
public  utilities  operations,  and,  therefore,  we  may  say  it  has  come  to  stay. 
To  that  extent  it  is  not  experimental,  and  therefore  it  seems  to  me  entirely 
appropriate  and  proper  that  that  much,  at  least,  should  be  recognized  in 
our  Constitution.  On  the  other  hand,  the  formation  should  be  so  elastic, 
confined  to  such  general  terms  as  to  be  capable  of  explanation  and  modifica- 
tion in  the  Constitution,  and  I  am  inclined  to  think  that  this  bill,  prepared 
by  this  committee  of  engineers,  meets  that  possibility  fairly  well. 

Mr.  Wickersham  —  Mr,  Chairman,  I  would  like  to  make  a  correction.  A 
moment  ago  Mr.  Cobb's  amendment  was  offered.  I  understood  as  it  was 
read  that  it  proposed  to  authorize  the  reduction  of  the  commissions  to  single 
individual  commissions.  The  criticism  which  I  then  expressed  with  respect 
to  that  idea  —  I  have  now  seen  the  measure  and  I  find  I  was  quite  mistaken 
in  my  understanding  of  it,  and  I  of  course  withdraw  my  comment.  The  pro- 
vision which  Mr.  Cobb  has  prepared  is  a  very  excellent  framework.  It  has 
one  or  two  points  as  to  which  I  don't  agree  with  it,  but  I  will  withdraw 
the  criticism  regarding  it  which  I  did  make  a  moment  ago. 

The  Chairman  —  The  Clerk  will  read  the  Proposed  Amendment. 

The  Secretary  —  Proposed  substitute  for  amendment  No.  767,  introductory 
No.  706,  by  Mr.  Landreth. 

Article  V  of  the  Constitution  is  hereby  amended  by  adding  a  new  section 
thereto  to  be  appropriately  numbered  to  read  as  follows: 

^  — .  Between  January  first,  nineteen  hundred  and  seventeen,  and  March 
first,  nineteen  himdred  and  nineteen,  the  Legislature  shall  provide  for  a 
public  service  commission  of  five  members  who  shall  be  appointed  by  the 
Governor  by  and  with  the  advice  and  consent  of  the  Senate.  Each  commis- 
sioner shall  hold  office  for  ten  years.  The  terms  of  the  conamissioners  shall 
be  so  arranged  that  the  term  of  one  member  shall  expire  upon  the  first  day 
of  February  in  alternate  years.  Each  commissioner  should  have  had  experi- 
ence in  connection  with  public  utilities  which  would  fit  him  for  the  duties 

of  the  office. 

The  commission  shall  regulate  and  supervise  all  common  carriers,  all 
water  supply,  irrigation,  drainage,  gas,  power,  lighting,  heating,  intelligence- 
transmitting  and  other  public  utility  corporations  operating  within  the  limits 
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of  New  York  State,  including  similar  activities  on  the  part  of  any  other 
State  department  or  political  subdivision  of  the  State,  and  the  acts,  orders 
and  rulings  of  the  commission  shall  be  subject  to  such  review  by  the  courts 
as  the  Legislature  may  provide. 

Removal  by  the  Governor  of  any  commissioner  should  be  made  only  after 
the  filing  of  charges  and  after  affording  the  accused  an  opportunity  to  be 
heard  in  the  matter.  A  successor  to  a  commissioner  who  has  been  removed 
should  be  appointed  to  fill  the  unexpired  term. 

Vacancies  caused  by  removal  or  otherwise  should  be  filled  under  conditions 
similar  to  those  governing  original  appointment. 

Mr.  Hale  —  Mr.  Chairman,  I  had  hoped  that  by  extending  the  time,  or 
rather  by  not  calling  the  attention  of  the  Chair  to  the  time,  the  Committee 
of  the  Whole  might  get  to  the  point  where  it  would  take  a  vote,  either  that 
it  did  not  desire  to  have  the  commissions  recognized  in  the  Constitution, 
which  would  be  an  end  of  the  matter;  or,  if  they  were  to  be  recognized  in 
the  Constitution,  that  some  expression,  either  something  along  the  line  of  the 
Committee's  report  which  goes  somewhat  in  detail  or  along  the  line  of  a 
statement  like  that  offered  by  Mr.  Wickersham  —  I  had  hoped  that  the  Com- 
mittee of  the  Whole  would  indicate  its  preference  in  the  matter  but  I  see 
that  we  have  not  reached  that  point  and  are  not  likely  to  do  so  to-night 
and  so  I  want  to  offer  an  other  amendment  and  then  move  that  the  Committee 
report  progress  and  ask  leave  to  sit  again  and  I  ask  that  these  various 
amendments  may  be  printed  for  the  information  of  the  Committee. 

The  Chairman — The  clerk  will  read. 

The  Secretary  —  By  Mr.  Hale.    Page  2.    Strike  out  lines  8,  9  and  10. 

Mr.  Wickersham —  Mr.  Chairman,  I  move  that  we  rise,  report  progress 
and  ask  leave  to  sit  again  and  that  we  ask  the  Convention  to  authorize  the 
printing  of  all  the  amendments  that  they  may  be  before  the  body  to-morrow 
morning. 

The  Chairman  —  You  have  heard  the  motion.  All  in  favor  will  please 
signify  by  saying  Aye,  opposed  No.    Carried. 

(The  President  resumes  the  Chair.) 

The  President  —  The  Convention  will  come  to  order. 

Mr.  Steinbrink  —  Mr.  President. 

The  President  —  Mr.  Chairman. 

Mr.  Steinbrink  —  The  Committee  of  the  Whole  has  continued  considera- 
tion of  General  Order  No.  38  and  directs  me  to  report  progress  and  ask  leave 
to  sit  again,  and  it  asks  that  the  amendments  which  have  been  filed  with  the 
clerk  be  printed  for  the  information  of  the  Convention. 

The  President  —  Those  in  favor  of  agreeing  to  the  report  of  the  committee, 
granting  leave  to  sit  again  and  printing  the  amendments,  will  say  Aye.  Con- 
trary No.    The  leave  is  granted  and  the  amendments  are  ordered  printed. 

What  is  the  further  pleasure  of  the  Convention? 

Mr.  Wickersham  —  I  move  the  Convention  do  now  adjourn. 

The  President  —  Under  the  order  already  adopted  the  Convention  stands 
adjourned  until  10  o'clock  to-morrow  morning. 

Whereupon,  at  11  p.  m.,  the  Convention  adjourned  to  meet  at  10  o'clock 
a.  m.,  Wednesday,  August  18,  1915. 

•  J^.H  5  -    1916 
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